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FOREWORD 


The  first  supplement  to  Fletcher's  Cyclopedia  of  Corpora- 
tions was  published  in  1921.  That  the  publication  of  another 
supplement  is  necessary  is  indicated  by  the  fact  that  a  state- 
ment of  the  development  of  the  law  of  Corporations  since  the 
publication  of  the  last  supplement  requires  a  volume  of  more 
than  1,800  pages. 

The  reasons  are  obvious.  The  tremendous  expansion  of  busi- 
ness occasioned  by  the  World  War  and  its  aftermath  resulted 
in  a  corresponding  expansion  of  corporate  capital  and  the  exten- 
sion of  corporate  operations  resulting  in  the  presentation  of 
new  questions  of  corporation  law  and  new  applications  of  old 
principles. 

Like  the  1921  Supplement  the  present  supplement  follows 
exactly  the  classification  of  Fletcher's  Cyclopedia  of  Corpora- 
tions, the  identical  section  numbers  being  preserved  and  new 
sections  being  created  whenever  rendered  necessary  by  the  devel- 
opment of  the  law. 

Mr.  Hascal  R.  Brill,  Jr.,  the  editor  of  this  supplement,  was 
one  of  the  principal  contributors  to  the  original  work.  His 
present  work  is  of  the  same  high  standard  as  his  earlier  con- 
tributions. 

The  publishers  take  this  occasion  to  express  to  the  Bench  and 
Bar  their  sincere  appreciation  of  the  great  tribute  paid  to  the 
Cyclopedia  of  Corporations,  and  to  assure  the  profession  that 
the  high  standard  of  the  original  work  will  always  be  preserved 
in  the  supplements. 

CALLAGHAN  &  COMPANY, 
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§  2]  Private  Corpoeations  [Ch.  1 

VII.    CONSIDERED   AS  A  PERSON,   RESIDENT  OE  CITIZEN 

§  54.  Person. 

§  56.  Eesident  or  inhabitant. 

§  56.  Citizen. 

I.   HISTORY 

§  2.  Primitive  and  ancient  forms.^ 

U.   DEFINITIONS  AND  ATTRIBUTES 

§  4.  Leadii^  definitions.^  A  corporation  is  an  artificial  be- 
ing created  by  law,  and  composed  of  individuals  who  subsist  as 
a  body  politic,  under  a  special  denomination,  with  the  capacity  of 
perpetual  succession,  and  of  acting  within  the  scope  of  its  char- 
ter, as  a  natural  person.*  There  are  constitutional  definitions 
in  some  of  the  states.*  The  term  "association"  is  broad  enough 
to  include  a  corporation,  and  the  two  terms  are  often  used 
synonymously.^ 

§7.  Attributes — ^Ari;iiicial  personality.  "A  corporation  is 
an  artificial  person;  it  is  an  intangible  thing.  It  can  be  dealt 
with  only  through  its  properly  authorized  offlcers  and  agents."® 

1  English  Corporation  Law  in  the  ing  any  of  the  poweM  or  privileges 

16th    and    17th    Centuries    is    the  of   corporations   not   possessed   by 

subject    of    an    article    by    W.    S.  individuals  or  partnerships,"  is  iu- 

Holdworth  in  31  Yale  Law  Journal,  tended  to  define  the  term  corpora- 

382.  tion  only  for  the  purposes  of  that 

Z  Definition    in    Dartmouth    Col-  particular    article,    and    does    not 

lege    Case    quoted.      State    ex   rel.  operate  to  extend  the  meaning  of 

Chapman  v.  Urschel,  104  Ohio  St.  the   word   corporation,   as  used  in 

172,  135  N.  E.  630.  the  subsequently  enacted  Blue  Sky 

3  State  V.  Cosgrove,  • — ■  Idaho  Law,  so  as  to  include  uniucorpo- 
— ,    210   Pae.    393.  rated  associations.     State   v.   Cos- 

4  Harris  v.  United  States  Mex-  grove,  —  Idaho  — ,  210  Pac.  393. 
ico  Oil  Co.,  110  Kan.  532,  204  Pac.  Definition  as  including  Mas- 
754.  sachusetts  trusts,  see  §  6060,  infra. 

The   provision   of  Idaho   Const.,  5  Tri-State  Fair  Ass'n  v.  Lasell, 

art.  11,  §16,  that  "the  term  cor-  —  S.  D.  — ,  187  N.  W.  824. 

poration,   as  used   in   this   article,  6  Anderson     Mercantile     Co.     v. 

shall  be  held  and  construed  to  in-  Cudahy  Packing  Co,  127  Miss.  301, 

elude    all    associations    and    joint  90  So.  11. 
stock  companies  having  or  exercis- 


Ch.  1]       History  and  General  Considerations         [§22 

III.   THE  CORPORATE  FRANCHISE 

§14.  Primary.'' 
§15.  Secondary." 

IV.      distinguished  from  other  forms  of  ASSOCIATED  BUSINESS* 

§17.  Joint  stock  associations. ^<>  The  Missouri  constitution 
and  statutes  do  not  convert  joint  stock  companies  or  voluntary- 
associations  into  corporations,  or  require  their  incorporation  be- 
fore doing  business.^^  In  Kentucky  a  foreign  joint  stock  com- 
pany will  be  treated  as  a  corporation  in  the  absence  of  any 
showing  as  to  whether,  under  the  laws  of  the  foreign  state,  its 
stockholders  are  personally  liable  for  its  debts.^^ 

v.    corporate  ENTITY  IN  DEALING  WITH  THIRD  PERSONS 

§22.  In  general.  A  corporation  is  a  distinct  legal  entity 
separate  and  apart  from  the  individual  stockholders,^'  and  this 
is  equally  true  although  aU  of  its  stock,^*  or  a  majority  there- 


7  See  §  1148  et  seq.,  infra. 

8  See  §  1156  et  seq.,  infra. 

9  Whether  Massachusetts  Trusts 
are  corporations,  see  §  6060,  infra. 

10  Distinction  between  joint 
stock  companies  and  corporations 
at  common  law.  State  v.  Lee,  288 
Mo.  679,  233  S.  W.  20. 

11  State  V.  Lee,  288  Mo.  679,  233 
S.  W.  20. 

12  American  By.  Exp.  Co.  v. 
Com.,  190  Ky.  636,  228  S.  W.  433. 

13  Eichelberger       v.       Arlington 
Bldg.,  Inc.,  280  Fed.  997;   Looney 
V.    Thorpe    Bros.,    277    Fed.    367 
Marconi  Wireless  Tel.  Co.  v.  Duffy, 
273    Fed.    197;     Erkenbreeher    v. 
Grant,   187   Cal.   7,   200   Pae.   641 
Bank  of  Morgan  v.  Beid,  27  Ga, 
App.  123,  107  S.  B.  555;  State  v. 
District  Court  of  Winnebago  Coun- 
ty, 191  Iowa  244,  182  N.  W.  211 
Baker  v.  Bowie  Lumber  Co.,  151 


La.  598,  92  So.  129  (followed  in 
Lombard  v.  Bowie  Lumber  Co.,  151 
La.  606,  92  So.  132);  Brooks  v. 
Buys,  217  Mich.  263,  186  N.  W. 
472;  Skouitchi  v.  Chic  Cloak  & 
iSuit  Co.,  230  N.  Y.  296,  130  N.  E. 
299,  modifying  judgment  192  N. 
Y.  App.  Div.  768,  183  N.  Y. 
Supp.  321;  Burehill  v.  Herms- 
meyer,  —  Tex.  Civ.  App.  — ,  230 
S.  W.  809;  Barnett  Bros.  v.  Lynn, 
118  Wash.  308,  203  Pae.  387;  City 
of  Huntington  v.  Public  Service 
Commission,  89  W.  Va.  703,  110 
S.  E.  192;  Martin  v.  Culpeper 
Supply  Co.,  88  W.  Va.  471,  107 
S.  E.  183. 

M  Eichelberger  v.  Arlington 
Bldg.  Inc.,  280  Fed.  997;  City  of 
Winfield  v.  Wichita  Natural  Gas 
Co.,  267  Fed.  47;  Erkenbreeher  v. 
Grant,  187  Cal.  7,  200  Pae.  641; 
Bachrach     v.      Commissioner     of 
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[Ch.l 


of  ,^^  is  owned  by  a  single  individual,  or  by  the  United  States  gov- 
ernment.^^ Distinct  corporations  are  separate  entities  though 
their  stockholders  are  the  same,^''  or  though  the  greater  part  of 
the  stock  in  each  is  owned  by  the  same  individuals,  and  the  ma- 
jority of  the  board  of  directors  of  each  are  the  same  persons.^* 
Nor  is  the  separate  corporate  identity  of  two  corporations  de- 
stroyed by  the  fact  that  one  of  them  owns  all  '^  or  a  majority  ^^  of 
the  stock  of  the  other.  The  officers,  agents,  directors  and  stock- 
holders of  a  corporation,  viewed  collectively  or  otherwise,  are 
not  the  corporation.^^  Stockholders  have  an  interest  in  the  cor- 
poration, but  the  business  conducted  by  the  corporation  is  solely 
the  business  of  the  corporation,  and  is  not  that  of  its  individual 
stockholders.^^  The  fact  that  a  company  owns  the  majority  of 
the  stock  of  a  corporation  does  not  put  upon  it  any  obligation 


Banks,  239  Mass.  272,  131  N.  E. 
857;  Star  Brewing  Co.  v.  Mynn, 
237  Mass.  213,  129  N.  E.  438. 

15  In  re  Gilchrist  Co.,  278  Fed. 
235;  City  of  Elkins  v.  Elkins  Elee. 
E.  Co.,  87  W.  Va.  350,  105  S.  E. 
233. 

16  Sloan  Shipyards  Corp.  v. 
United  States  Shipping  Board 
Emergency  Fleet  Corp.,  258  IT.  S. 
549,  66  L.  Ed.  762,  rev'g  268  Ped. 
624,  272  Fed.  132,  270  Fed.  635, 
and  aff'g  274  Fed.  893;  United 
States  V.  Strang,  254  U.  S.  491,  65 
L.  Ed.  368;  Tray  lor  Engineering  & 
Manufacturing  Co.  v.  United  States 
Shipping  Board  Emergency  Fleet 
Corp.,  277  Fed.  248;  Eichberg  v. 
United  States  Shipping  Board 
Emergency  Fleet  Corp.,  273  Fed. 
886;  Ingram  Day  Lumber  Co.  v. 
United  States  Shipping  Board 
Emergency  Fleet  Corp.,  267  Fed. 
283. 

ITLooney  v.  Thorpe  Bros.,  277 
Fed.  367;  Washington  County  v. 
Yazoo  &  M.  V.  E.  Co.,  125  Miss. 
718,  88   So.  284. 

The  fact  that  some  of  the  stock- 
holders and  directors  of  two  sepa- 

4 


rate  corporations  are  the  same  does 
not  make  one  of  such  corporations 
liable  for  the  acts  of  the  other. 
Harper  v.  Lott  Town  &  Improve- 
ment Co.,  —  Tex.  Com.  App.  — , 
228  S.  W.  188,  aff'g  —  Tex.  Civ. 
App.  — ,  204  S.  W.  452. 

18  Baker  v.  Bowie  Lumber  Co., 
151  La.-  598,  92  So.  129,  followed 
in  Lombard  v.  Bowie  Lumber  Co., 
151  La.  606,  92  So.  132. 

19  Eobertson  v.  Garvan,  270  Fed. 
643. 

All  but  a  few  shares  held  by  di- 
rectors for  the  purpose  of  qualify- 
ing them.  Bethelehem  Steel  Co.  v. 
Eaymond  Concrete  Pile  Co.,  — 
Md.  — ,  118  Atl.  279. 

20  Male  v.  Atchison,  T.  &  S.  F. 
E.  Co.,  230  N.  Y  158,  129  N.  E. 
458,  afe'g  179  N.  Y.  App.  Div.  87,. 
166  N.  Y.  Supp.  593. 

21  State  V.  District  Court  of  Win- 
nebago County,  191  Iowa  244,  182 
N.   W.    211. 

22 In  re  Green's  Estate,  231  N. 
Y.  237,  131  N.  E.  900,  rev'g  192 
N.  Y.  App.  Div.  30,  182  N.  Y. 
Supp.  190. 


Ch.  1]  HiSTOEY  AND   GeNERAL   CONSIDERATIONS  [§  23 

to  oversee  and  superintend  the  corporation's  operations  or  to 
superintend  construction  work  for  it  without  charge.^^ 

§  23.  Contractual  powers  and  obligations — In  general.  Stock- 
holders are  not  individually  liable  for  corporate  debts  or  on  cor- 
porate contracts  unless  such  liability  is  imposed  by  the  charter 
or  by  some  constitutional  or  statutory  provision.^*  The  fact  that 
an  individual  owns  a  majority  of  the  stock  of  a  corporation  does 
not  create  a  liability  on  his  part  as  an  individual  to  perform 
its  obligations.^^  There  is  no  implied  obligation  on  the  part 
of  the  holder  of  a  majority  of  the  stock  of  a  corporation  to 
reimburse  a  guarantor  of  a  surety  on  an  injunction  bond  given 
by  the  corporation.^® 

A  corporation  is  not  liable  on  contracts  made  by  its  stock- 
holders individually.^''  And  a  claim  against  stockholders  in- 
dividually or  jointly  is  not  an  obligation  against  the  corpora- 
tion or  the  corporate  property.^^  And  in  the  absence  of  a 
fraudulent  purpose  in  the  organization  of  a  corporation,  the 
ownership  of  all  of  its  stock  and  the  absolute  control  of  all  of 
its  affairs  by  a  single  individual  do  not  make  its  property  sub- 
ject to  the  payment  of  such  individual's  debts.^^     A  contract 

23  W.  F.  Boardman  Co.  v.  Peteh,  or  understanding  by  a  majority 
186  Cal.  476,  199  Pae.  1047.  stockholder  individually  can  in  any 

24  See   §  4137,  infra.  way  obligate  the  corporation.     M. 

25  City  of  Elkins  v.  Elkins  Elec.  H.  MeCloskey,  Jr.,  Inc.  v.  North 
E.  Co.,  87  W.  Va.  350,  105  :S.  E.  Penii  Bank,  270  Pa.  284,  113  Atl. 
233.  371. 

26  Evidence  held  to  show  that  28  Martin  v.  Culpeper  Supply  Co., 
the  obligation  for  which  the  guar-  88  W.  Va.  471,  107  S.  E.  183. 
anty  in  question  was  given  was  29  Star  Brewing  Co.  v.  Plynn, 
an  obligation  of  the  corporation  237  Mass.  213,  129  N.  E.  438. 
and  not  of  the  stockholder.  Miller  The  fact  that  a  person  organizes 
V.  Denny,  —  Wash.  — ,  197  Pac.  a  corporation  to  carry  on  a  busi- 
936.  ness    owned   by   him    individually, 

27  Eichelberger  v.  Arlington  and  conveys  all  his  property  to  it, 
Bldg.,  Inc.,  280  Fed.  997.  and  owns  all  of  its  stock,  will  not 

The  owner  of  the  majority  of  the  make   its   property  subject   to   the 

stock  of  a  corporation  cannot  make  payment  of  his  debts  contracted  in 

a  contract  for  and  in  the  name  of  conducting    the    business    prior    to 

a  corporation  which  will  be  bind-  incorporation.      Star   Brewing    Co. 

ing    on    it.      Grayson    v.    Chicago  v.    Plynn,    237   Mass.    213,    129   N. 

League  Ball  Club,  215  111.  App.  48.  E.   438. 

No  verbal  promise,  arrangehient 


§  23]  Peivate  Cobpokations  [Ch.  1 

made  by  one  corporation  cannot  be  enforced  against  another 
corporation,  though  all  the  stock  of  the  latter  is  owned  by  the 
former,  where  the  separate  corporate  identity  of  the  two  is 
complete.^"  And  the  holders  of  bonds  issued  by  a  corpora- 
tion are  not  creditors,  legally  or  equitably,  of  another  corpo- 
ration which  owns  a  majority  of  its  stock  and  dominates  and 
controls  its  affairs.^^ 

A  mining  company  is  not  deprived  of  its  right  to  maintain 
a  suit  in  equity  to  enforce  a  contract  whereby  the  other  party 
thereto  agreed  to  purchase  all  ores  produced  and  shipped  by 
it  from  certain  of  its  properties,  on*  the  theory  that  it  does  not 
come  into  equity  with  clean  hands,  because  another  corpora- 
tion, which  owned  all  of  its  stock,  had,  before  the  making  of 
such  contract,  agreed  to  sell  such  ore  to  a  third  person,  where 
the  separate  corporate  identity  of  the  two  corporations  is  com- 
plete.'^ 

§  24.  —  Agency.  Generally  agents  of  a  corporation  are  not 
agents  of  the  stockholders  and  cannot  contract  for  them.*^  So 
an  inspector  of  the  Emergency  Fleet  Corporation  is  not  an 
agent  of  the  United  States  within  the  meaning  of  a  statute  mak- 
ing it  an  offense  for  a  member  of  a  firm  to  act  as  agent  of  the 
United  States  for  the  transaction  of  business  with  such  firm.'* 
Acts  and  statements  made  by  the  agent  of  a  corporation,  who 
was  the  custodian  of  its  property "  and  whose  duty  it  was  to 
protect  such  property  from  trespassers  and  to  collect  rents  from 

30  Eobertson  v.  Garvau,  270  Fed.  railway  lines  as  a  unit  with  those 
643.  owned     by     its     other     subsidiary 

31  Male  V.  Atchison,  T.  &  S.  F.  companies,  liable  on  said  bonds, 
E.  Co.,  230  N.  Y.  158,  129  N.  E.  where  it  did  not  expressly  or  im- 
458,  aff'g  179  N.  Y.  App.  Div.  87,  pliedly  assume  such  liability,  and 
166  N.  Y.  Supp.  593.  no   fraud,  bad  faith,   or  unlawful 

Holders  of  the  bonds  of  a  hold-  act  on  its  part  was  shown.     Allen 

ing  company,   issued  for  the  pur-  v.  Philadelphia  Co.,  265  Fed.  817, 

pose  of  enabling  it  to  acquire  the  aff'g  265  Fed.  807,  certiorari  denied 

properties  of  several  street  railway  254  V.  S.  633,  65  L.  Ed.  448. 

companies    and    to    operate    their  ,  32  Eobertson  v.  Garvan,  270  Fed. 

lines  as  a  unit,  and  secured  by  a  643. 

mortgage  on  the  property  of  such  33  United   States  v.   Strang,   254 

companies,  held  not  entitled  to  hold  XT.  S.  491,  65  L.  Ed.  368. 

another   company,    which    had    ac-  34  United   States  v.   Strang,  254 

-quired    all    of   the    stock    of    such  U.  S.  491,  65  L.  Ed.  368. 
holding  company,  and  operated  said 


Ch.  1]       HiSTOEY  AND  General  Considebations         [§  25 

its  tenants,  do  not  affect  the  rights  of  the  stockholders,  since 
its  agent  is  not  their  agent,  and  his  acts  are  not  theirs,  unless 
they  authorized  or  ratified  such  acts,  and  especially  is  this  true 
where  such  acts  were  outside  the  scope  of  the  agency  and  were 
done  at  a  time  when  he  was  not  engaged  in  performing  the 
duties  of  his  agency."" 

§  25.  —  Acquisition  and  transfer  of  property — Title  to  prop- 
erty. Corporate  property  belongs  to  the  corporation  and  not 
to  its  stockholders  prior  to  distribution,'^  even  though  all  of 
the  stock  is  owned  by  one  person.^''  A  stockholder  has  no  title 
to  the  corporate  assets,  but  merely  a  right  in  the  management 
of  the  corporation  and  an  interest  in  its  property  remaining 
after  the  payment  of  its  debts.'*  The  purchase  by  a  corpora- 
tion of  notes,  guaranteed  by  a  person  who  owns  all  of  its  stock, 
and  who  has  transferred  all  of  his  property  to  it,  does  not  con- 
stitute a  payment  of  the  notes  by  such  guarantor  so  as  to  start 
the  running  of  limitations 'against  his  right  to  enforce  contri- 
bution by  a  coguarantor.'^ 


35  Bryan  v.  Fairfax  Fdrest  Min. 
&  Mfg.  Co.,  89  W.  Va.  314,  109  S. 
E.  323. 

36  Venner  v.  Southern  Pae.  Co., 
279  Fed.  832,  certiorari  denied  258 
U.  S.  628,  66  L.  Ed.  799  (mem. 
dee.) ;  Marconi  Wireless  Tel.  Co. 
V.  Duffy,  273  Fed.  197;  Bank  of 
Morgan  v.  Eeid,  27  Ga.  App.  123, 
107  S.  E.  555;  Des  Moines  Nat. 
Bank  v.  Fairweather,  191  Iowa 
1240,  181  N.  W.  459,  184  N.  "W. 
313;  In  re  Green's  Estate,  231 
N.  Y.  237,  131  N.  E.  900,  rev'g 
192  N.  Y.  App.  Div.  80,  182  N.  T. 
Supp.  190;  In  re  McMullen's  Es- 
tate, 199  N.  T.  App.  Div.  393,  192 
N.  Y.  Supp.  ,49,  rev'g  114  N.  Y. 
Misc.  505,  187  N.  Y.  Supp.  248; 
City  of  Huntington  v.  Public  Serv- 
ice Commission,  89  W.  Va.  703,  110 
S.  E.  192. 

37  Biehelberger  v.  Arlington 
Bldg.,  Inc.,  280  Fed.  997;  Trott  v. 


Flato,  —  Tex.  Civ.  App.  — ,  244  S. 
W.   1085. 

The  property  of  the  corporation 
cannot  become  the  property  of  the 
stockholders  until  all  probable 
claims  against  the  corporation  are 
liquidaited,  no  matter  what  the 
purpose  of  the  stockholder  may  be, 
and  the  government's  position  as 
a  stockholder  in  this  respect  is  the 
same  as  that  of  an  individual. 
Federal  Sugar  Eefining  Co.  v. 
United  States  Sugar  Equalization 
Board,  Inc.,  268  Fed.  575. 

38  Insurance  Agency  Co.  v.  Blos- 
som (Mo.  App.),  231  S.  W.  636. 

Stock  "is  only  evidence  of  the 
right  of  the  owner  or  holder  to 
share  in  the  proceeds  of  the  corpo- 
ration's property."  Eandle  v. 
Winona  Coal  Co.,  206  Ala.  254,  19 
A.  L.  E.  118,  89  So.  790. 

39  Erkenbrecher  v.  Grant,  187 
Cal.   7,  200  Pac.  641. 


§  26]  Pbivatb  Coepokations  [Ch.  1 

§26.  — Transfers  and  conveyances.  The  owner  or  owners 
of  all  or  of  a  majority  of  the  stock  of  a  corporation  does  not 
thereby  acquire  the  right  to  act  for  or  as  the  corporation  inde- 
pendently of  the  .directors  in  disposing  of  all  of  its  property.*" 

§  31.  —  Torts.  A  corporation  is  not  responsible  for  the  torts 
of  its  stockholders.*^  And  one  corporation  is  not  liable  for  the 
torts  of  another  corporation,  although  it  owns  substantially  all 
of  its  stock,*^  or  though  the  greater  part  of  the  stock  in  each 
is  owned  by  the  same  individuals,  and  the  majority  of  the  board 
of  directors  of  each  are  the  same  persons.** 

§  33.  Actions — General  considerations.  Stockholders  cannot 
be  served  by  publication  by  virtue  of  the  fact  that  the  court 
has  custody  of  property  belonging  to  the  corporation.**  The 
pendency  of  an  action  against  one  corporation  is  not  ground 
for  abatement  of  any  action  by  the  same  plaintiff  on  the  same 
cause  of  action  against  another  corporation  in  which  the  peti- 
tion alleges  that  the  latter  corporation  owns  and  operates  the 
former  one.*^  Mandamus  will  not  issue  against  one  corporation 
to  compel  it  to  permit  a  stockholder  to  inspect  the  books  of  an- 
other corporation  merely  because  it  owns  a  majority  of  "the 
latter  corporation's  stock.*^ 

§  35.  —  Rights  of  setroff  by  [or  against]  members.*''    In  an 

action  by  a  corporation  the  defendant  cannot  set  up  a  counter- 
claim against  individuals  who  own  all  of  its  stock  and  control 
its  affairs.*®  The  owner  of  all  of  the  stock  of  a  corporation 
cannot  have  the  amount  of  his  individual  deposit  in  an  insolvent 
bank  set  off  against  a  debt  of  such  corporation  to  the  bank.*^ 

40  Superior  Min.  Co.  v.  White  45  Confectioneries  Corporation  v. 
Coal  Co.,  214  111.  App.  381.                   Hanie,  26  Ga.  App.  779,  107  S.  E. 

41  Martin  v.  Culpeper  Supply  Co.,       349. 

88  W.  Va.  471,  107  S.  E.  183.  46  State  v.  Sheiman  Oil  Co.,  — 

42  Bethlehem    Steel   Co.   v.   Eay-       Del.  — ,   117  Atl.  122. 

mond  Concrete  Pile  Co.,  —  Md.  — ,  47  The  right  of  the  owner  of  a 

118  Atl.  279.  one-man  corporation  to  set  ofE  cor- 

43  Baker  v.  Bowie  Lumber  Co.,  porate  demands  in  a  personal  suit 
151  La.  598,  92  ,So.  129,  followed  is  the  subject  of  an  article  in  94 
in  Lombard  v.  Bowie  Lumber  Co.,  Central  Law  Journal  96. 

151   La.   606,   92  So.   132.  48Looney   v.   Thorpe    Bros.,   277 

44  Eichelberger       v.       Arlington       Fed.  367. 

BIdg.,  Inc.,  280  Fed.  997.  49Bachrach   v.   Commissioner  of 


Ch.  1]        History  and  General  Considerations         [§42 

§  39.  —  Residence  and  citizenship  for  jurisdictional  purposes. 

The  residence  of  the  officers,  agents  or  stockholders  of  a  cor- 
poration does  not  determine  its  residence.^" 

§  40.  Statute  of  frauds.  A  promise  by  a  stockholder  to  be- 
come personally  liable  for  the  debts  of  the  corpdration,  beyond 
the  extent  to  which  he  is  made  liable  by  statute,  is  a  promise 
to  answer  for  the  debt,  default  or  miscarriage  of  another  and 
hence  is  within  the  statute  of  frauds,  and  is  not  enforceable 
unless  in  writing.^^  This  is  true  of  a  promise  by  the  holder 
of  a  majority  of  the  stock  of  a  corporation  to  reimburse  a 
guarantor  of  a  surety  on  an  injunction  bond  given  by  the  cor- 
poration.*^ 

§  41.  Taxation.  A  nonresident  decedent  cannot  be  held  to 
be  doing  business  within  the  state  within  the  meaning  of  a 
transfer  tax  statute  merely  because  he  owns  stock  in  a  corpo- 
ration which  does  business  there.*^ 

§42.  Disregard    of   corporate    entity — General    statement. 

The  doctrine  of  corporate  entity  will  be  disregarded  in  equity 
in  certain  cases  in  furtherance  of  the  ends  of  justice,  and  the 
corporation  and  the  owners  of  all  of  its  stock  will  be  regarded 
as  identical.**  And  the  law  will  follow  equity  in  this  re- 
spect.**   There  is  an  exception  to  the  entity  rule  where  its  recog- 

Banks,  239   Mass.   272,    131   N.   E.  132,  199  Pae.  249;  Boston  &  Texas 

857.  Corp.  V.   Guarantee  Life  Ins.   Co., 

50  State  V.  District  Court  of  Win-  —  Tex.  Civ.  App.  — ,  233  S.  W. 
nebago  County,  191  Iowa  244,  182  1022,-  Burchill  v.  Hermsmeyer,  — 
N.  "W.  211.  And  see  chap.  13,  Tex.  Civ.  App.  — ,  230  S.  W.  809. 
infra.  And  see  In  re  Thomas  Elee.  Corp., 

51  Barnett    Bros.    v.    Lynn,    118  ^  283  Fed.  392. 

Wash.   308,   203  Pac.  387.                  '  Where    there    is   fraud   or    some 

62  Miller  v.  J3enny,  —  Wash.  — ,  good    ground    for    its    action,    in 

197  Pac.  936.  furtherance  of  the  ends  of  justice, 

53  In  re  Green's  Estate,  231  N.  a  court  has  power  to  go  behind 
T.  237,  131  N.  E.  900,  rev'g  192  the  legal  entity  and  treat  the  cor- 
N.  Y.  App.  Div.  30,  182  N.  T.  Supp.  poration  and  the  owners  of  the 
190.  capital   stock   and   assets   as   iden- 

54  Sudduth  v.  Storm  King  Coal  tical.  Bethlehem  Steel  Co.  v.  Eay- 
Co.,  268  Fed.  433;  Erkenbreeher  v.  mond  Concrete  Pile  Co.,  —  Md.  — , 
Grant,    187    Cal.    7,   200   Pac.   641;  118   Atl.    279. 

United     States     Gypsum     Co.     v.  55  Erkenbreeher    v.     Grant,     187 

Mackey  Wall  Plaster  Co.,  60  Mont.       Cal.  7,  200  Pac.  641. 
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§  42]  Private  Cokpokations  [Ch.  1 

nition  would  result  in  promoting  illegality,  fraud  or  injustice. 
Since  the  franchise  is  granted  by  the  state  for  a  useful  and  valid 
purpose,  it  may  not  be  employed  to  further  wrong,  and  where 
it  is  so  employed  the  law  will  disregard  the  rule,  go  behind  the 
fiction,  and  treat  the  stockholders  as  if  the  corporation  did  not 
exist.^^  A  court  of  equity  will  not  permit  mere  corporate  forms 
to  serve  as  a  cloak  and  shield  to  the  perpetration 'of  a  fraud,  but 
will  examine  the  whole  transaction,  looking  through  corporate 
forms  to  the  substance  of  things,  to  protect  the  rights  of  innocent 
parties,  or  to  circumvent  fraud.^''  But  before  corporate  entity 
can  be  disregarded  and  the  acts  and  obligations  of  a  corporation 
can  legally  be  recognized  as  those  of  a  particular  person,  or  vice 
versa,  it  must  appear,  that  the  corporation  is  not  only  influenced 
and  governed  by  that  person,  but  there  is  such  a  unity  of  inter- 
est and  ownership  that  the  individuality  or  separateness  of  the 
said  person  and  corporation  has  ceased,  and  the  facts  must  be 
such  that  an  adherence  to  the  fiction  of  the  separate  existence  of 
the  corporation  would,  under  the  particular  circumstances,  sanc- 
tion a  fraud  or  promote  injustice.^*  It  is  not  necessary  that 
actual  fraud  be  shown,  but  it  is  sufficient  if  it  appears  that  the 
dealings  were  in  form  with  a  corporation,  but  in  reality  with  an 
individual  and  that  a  refusal  to  recognize  this  fact  will  bring 
about  inequitable  results.^® 

§  43.  —  Acts  of  members.** 

§  44.  —  Fraudulent  acts.  The  doctrine  of  corporate  entity 
will  be  disregarded  where  to  recognize  it  would  result  in  de- 
frauding corporate  creditors.®^ 

§  45.  —  Agency  for  parent  corporation.  The  legal  fiction  of 
distinct  corporate  existence  may  be  disregarded  where  a  corpora- 

56  Eichelberger      v.      Arlington  59  Minifie    v.    Rowley,    187    Cal. 

Bldg.,   Inc.,   280  Fed.    997.  481,  202  Pao.  673. 

Bill  held  not  to  make  a  case  re-  60  See  §  1728,  infra, 

quiring  the  disregard  of  corporate  61  In  re  Eilers  Music  House,  270 

entity.     Eichelberger  v.  Arlington  Fed.  915,  274  Fed.  330,  leave  to  file 

Bldg.,  Inc.,  280  Fed:  997.  motion  for  writ  of  prohibition  de- 

57Ehlers   V.   Bankers'   Fire  Ins.  nied  257  U.  S.  613,  66  L.  Ed.  397 

Co.,  —  Neb.  — ,  189  N.  W.  159.  (mem.   dec),   certiorari  denied   257 

58  Minifie  v.  Rowley,  187  Cal.  481,  U.  S.  646,  66  L.  Ed.  414  (mem.  dec.) . 
202   Pac.   673. 
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Ch.  1]  HiSTOBY  AND   GeNEEAL,   CONSIDERATIONS  [§45 


tion  is  so  controlled  and  its  affairs  so  conducted  as  to  make  it  a 
mere  instrumentality  or  adjunct  of  another  corporation.^*  Where 
one  corporation  so  dominates  and  controls  another  as  to  make 
the  latter  its  mere  puppet,  it  may  be  responsible  for  a  breach  of 
contract  by  such  other  corporation.^* 


62  Where  a  corporation  purchased 
all  the  stock  of  another  corpora- 
tion, caused  it  to  conduct  the  pur- 
chaser's retail  business  and  turned 
over  to  it  a  large  amount  of  prop- 
erty for  which  it  received  nothing 
of  substantial  value,  and  by  the 
manner  in  which  the  business  was 
conducted  held  the  other  corpora- 
tion out  to  its  creditors  as  a  mere 
instrumentality  or  agency  of  the 
purchaser,  it  was  held  that  prop- 
erty held  by  the  other  company 
would  be  regarded  as  assets  of  the 
purchaser  on  its  becoming  bank- 
rupt. In  re  Eilers  Music  House, 
270  Fed.  915,  274  Fed.  330,  leave 
to  file  motion  for  writ  of  prohibi- 
tion denied  257  U.  S.  613,  66  L. 
Ed.  — ,  certiorari  denied  257  U.  iS. 
646,  66  L.  Ed.  — . 

Where  stock  ownership  is  re- 
sorted to,  not  for  the  purpose  of 
participating  in  the  affairs  of  a 
corporation  in  the  normal  and 
usual  manner  of  a  stockholder, 
but  for  the  purpose  of  so  control- 
ling a  subsidiary  company  that  it 
becomes  a  mere  agency  of  the 
owning  company,  the  latter  com- 
pany may  not  escape  liability  for 
the  acts  of  the  subsidiary  com- 
pany. Gulf,  C.  &  S.  F.  Ey.  Co.  v. 
Cities   Service   Co.,   281   Fed.   214. 

Evidence  held  not  to  show  that 
the  business  of  two  lumber  com- 
panies was  operated  practically 
as  one  plant  so  as  to  make  one  of 
them  liable  for  a  trespass  by  the 
other,  although  the  same  persons 
owned  the  greater  part  of  the 
stock   in   both   and   a  majority  of 


the  directors  were  the  same. 
Baker  v.  Bowie  Lumber  Co.,  151 
La.  598,  92  So.  129,  followed  in 
Lombard  v.  Bowie  Lumber  Co., 
151  La.   606,  92   So.  132. 

63  Where  two  companies,  the 
first  capitalized  at  $800,000  and 
the  second  at  $10,000,  had  the 
same  directors  and  of&eers,  and 
the  same  person  owned  most  of 
the  stock  of  both,  and  steamers 
owned  by  the  first  were  leased  by 
it  to  the  second  for  amounts  far 
below  their  rental  value,  it  was 
held  that  the  first  company  was 
equally  responsible  with  the  second 
for  a  breach  by  the  latter  of  its 
contract  to  carry  freight  on  such 
steamers.  Luckenbach  S.  S.  Co., 
Inc.  V.  W.  E.  Grace  &  Co.,  Inc.,  267 
Fed.  676,  afE'g  258  Fed.  49,  248  Fed. 
953,  certiorari  denied  254  U.  S.  644, 
65  L.  Ed.  454. 

Where  an  insurance  company 
and  a  brokerage  company  were 
incorporated  on  the  same  day  by 
the  same  incorporators,  and  there- 
after the  insurance  company  en- 
tered into  a  contract  with  the 
brokerage  company  whereby  it 
sold  a  large  amount  of  its  stock 
to  the  brokerage  company,  tak- 
ing the  latter 's  note  secured  by 
the  stock  in  payment,  ajid  the 
brokerage  company  then  sold 
such  stock  to  the  public  at  a 
price  in  excess  of  the  agreed 
price  to  it,  keeping  the  difEerence, 
and  no  certificates  were  issued  by 
the  insurance  company  until  sales 
were  made  by  the  brokerage  com- 
pany, when   they   were  issued   di- 


ll 


§54]. 


Pkivate  Coepobations 


[Ch.l 


VII.      CONSIDERED  AS  A  PERSON",  RESIDENT  OE  CITIZEN 

§  54.  Person.  ' '  The  meaning  of  incorporation  is  that  you 
have  a  person,  and  as  a  person  one  that  presumably  is  subject 
to  the  general  rules  of  law."  ®*  The  word  person  may  be  extended 
to  corporations,  but  corporations  are  not  always  considered  as 
persons.®^  The  word  "person"  in  a  constitutional  or  statutory 
provision  includes  corporations  where  they  are  within  the  purpose 
of  the  provision,  and  the  reasons  for  including  them  are  the 
pme,  or  substantially  the  same,  as  those  for  including  individ- 
uals, but  not  where  they  are  not  within  the  purpose  and  spirit 
of  the  provision.^^  Statutes  in  some  states  expressly  provide 
that  the  word  person,  when  used  in  any  statute,  shall  apply  to 
artificial  as  well  as  natural  persons.^''  Private  corporations  are 
persons  within  the  meaning  of  the  equal  protection  of  the  laws 
clause  of  the  fourteenth  amendment.®*  And  a  corporation  has 
been  held  to  be  a  "person"  within  the  meaning  of  a  statute  giv- 


reetly  to  the  purchaser,  it  was  held 
that  the  insurance  company  could 
not  successfully  defend  a  suit 
brought  against  it  by  a,  purchaser 
of  shares  of  such  stock  from  the 
brokerage  company  to  cancel  a 
note  and  mortgage  given  for 
the  purchase  price  because  of 
fraud  on  the  ground  that  the  sale 
was  made  by  the  brokerage  com- 
pany and  not  by  it.  Ehlers  v. 
Bankers'  Fire  Ins.  Co.,  —  Neb. 
— ,  189  N.  W.  159,  followed  in 
Lutz  V.  Bankers'  iFire  Ins.  Co.,  — 
Neb.  — ,  189  N.  W.  161. 

Where  a  national  bank  organ- 
ized a  corporation  to  handle  prop- 
erty acquired  by  it  under  fore- 
closure proceedings,  in  order  to 
recoup  losses,  and  paid  for  all  of 
its  capital  stock,  and  such  cor- 
poration was  a  mere  subsidiary  of 
the  bank  and  had  no  property  or 
assets  except  that  conveyed  to  it 
by  the  bank,  and  no  credit  except 
that  given  to  it  by  the  bank,  it 
was  held  that  the  bank  was  liable 


to  a  person  purchasing  property 
from  the  corporation  for  damages 
resulting  from  the  fact  that  the 
property  purchased  was  not  as 
warranted  and  represented,  where 
it  received  the  benefit  of  the  con- 
tract. Portsmouth  Cotton  Oil  Re- 
fining Corp.  V.  Fourth  Nat.  Bank, 
280   Fed.   879. 

M  Sloan  Shipyards  Corp.  v. 
United  States  Shipping  Board 
Emergency  Fleet  Corp.,  258  U.  S. 
549,  66  L.  Ed.  762,  rev'g  268  Fed. 
624,  272  Fed.  132,  270  Fed.  635. 

65  State  V.  District  Court  of 
Winnebago  County,  191  Iowa  244, 
182  N.  W.  211. 

66  Nekoosa  Edwards  Paper  Co. 
V.  News  Pub.  Co.,  —  Wis.  — ,  182 
N.   W.   919. 

e?  Hattiesburg  Grocery  Co.  v. 
Robertson,  126  Miss.  34,  88  So.  4, 
suggestion  of  error  overruled  126 
Miss.   655,   89   So.   369. 

eSLeecraft  v.  Texas  Co.,  281 
Fed.  918;  Crom  v.  Frahm,  33 
Idaho   314,  193  Pac.  1013. 


].2 


Cll.  1]  HiSTOKY  AND   GeNBKAL   CONSIDERATIONS  [§56 

ing  every  person  performing  labor  upon  timber  a  lien,^*  and 
within  the  meaning  of  the  provision  of  the  Lever  act,  in  force 
during  the  "World  War, '  authorizing  any  "person"  entitled  to 
compensation  for  food  requisitioned  by  the  government  to  sue 
for  the  same.'"'  A  corporation  is  not  a  "person"  within  the 
meailing  of  the  provision  of  the  fifth  amendment  to  the  federal 
constitution  that  no  person  shall  be  compelled  in  a  criminal  ease 
to  be  a  witness  against  himself  and  similar  provisions  in  state 
constitutions.''' 

§  55.  Resident  or  inhabitants^ 

§56.  Citizen.'^ 


69  McDonald-Weist  Logging  Co. 
V.  Cobb,  278  Fed.  167. 

70  See  National  City  Bank  v. 
United   States,   275   Fed.   855. 

71  United  States  v.  Watson,  266 
Fed.  736. 

It  cannot  in  a  suit  by  a  private 
party  entitled  by  the  statute  to 
damages  because  of  its  violation 


of  the  anti-trust  laws,  refuse  to 
allow  its  books  and  papers  to  be 
produced  and  inspected.  Nekoo- 
sa-Edwards  Paper  Co.  v.  News 
Publishing  Co],  —  Wis.  — ,  182  N. 
W.  919. 

72  See   §  387,  infra. 

73  See  §§388,  389,  infra. 
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CHAPTER  2 

Classification  of  Corporations 

§    65.  Public  and  private  corporations — In  general. 

§    67.  — Public  corporations  proper. 

§  69.  — Public  character  of  particular  classes  of  corporations — In  gen- 
eral. 

§    71.  — Levee,  drainage,  reclamation  and  irrigation  districts. 

§    73.  Quasi  public  corporations. 

§    88.  ■ — "Manufacturing"  corporations. 

§    91.  — Business  corporations. 

§    92.  —  Corporations  for  pecuniary  profit. 

§    97.  — Building  and  loan  associations. 

§  100.  —  "  Charitable ' '  and  ' '  benevolent ' '  corporations. 

§101.  — "Religious"  corporations. 

§  102.  —  Corporations  for  ' '  work  of  internal  improvement, ' '  pubUe  im- 
provement, or  public  utility. 

§  65.  Public  and  private  corporations — In  general.    The  word 

"corporation"  is  descriptive  of  a  class,  and  includes  municipal 
as  well  as  private  corporations.^ 

§  67.  —  Public  corporations  proper.  A  foreign  government, 
as  the  Russian  soviet  government,  is  to  be  regarded  as  a  foreign 
corporation  aggregate.* 

§  69.  —  Public  character  of  particular  classes  of  corporations 
— In  general.'  The  United  States  Grain  Corporation  was  not 
a  governmental  agency  though  the  United  States  was  its  prin- 
cipal stockholder,  and  its  corporate  responsibility  was  that  of  a 
private  corporation.*  And  the  United  States  Shipping  Board 
Emergency  Fleet  Corporation  was  a  private  corporation,  and 

IFoltz   V.   Public   Service    Com-  N.  Y.  Supp.  282;  s.  c,  200  N.  Y. 

mission,   73  Pa.   Super.   Ct.   24.  App.    Ddv.    902,    192    N.   Y.   Supp. 

2  Wulfsohn   V.   Russian  Socialist  958. 

Federated  Soviet  Republic,  202  N.  3  See   also   §  2931,  infra. 

Y.  App.  Div.  421,  195  N.  Y.  Supp.  4  Phillips      v.      United      States 

472;  s.  c,  118  N.  Y.  Misc.  28,  192  Grain  Corp.,  279  Fed.  244. 
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Ch.  2]  Classification  OP  CoEPOBATioNs  [§88 

not  a  department  of  the  government,  although  all  of  its  stock 
was  owned  by  the  government.^  It  was  a  corporation  of  the 
United  States.^  The  Bank  of  North  Dakota,  established  and 
operated  by  the  state,  has  a  distinct  status  separate  and  apart 
from  that  of  the  state  itself,  which  permits  it  to  function  as  a 
distinct  and  separate  agency  of  the  sovereign  state.'' 

§  71.  —  Levee,  drainage,  reclamation  and  irrigation  districts. 

Drainage  districts  are  often  held  to  be  public  corporations  '  and 
municipal  corporations.^  A  sanitary  district  is  a  municipal  cor- 
poration in  Illinois.^"  An  irrigation  district  is  not  a  municipal 
corporation  within  the  meaning  of  the  provision  of  the  California 
constitution  subjecting  certain  lands  of  municipal  corporations 
located  outside  of  their  boundaries  to  taxation.^^ 

§  73.  Quasi  publio  corporations.  In  Louisiana  an  academy, 
incorporated  by  the  legislature  for  the  benefit  of  the  people  of 
a  particular  parish  and  partially  endowed  by  the  state  and  the 
United  States,  has  been  held  to  be  a  quasi  public  corporation.^^ 

§88.  — "Manufactxiring"  corporations.^'  A  corporation 
organized  to  engage  in  the  business  of  buying  and  slaughtering 
live  stock  and  manufacturing  the  same  into  all  forms  known  to 

5  Sloan  Shipyards  Corp.  v.  9  State  v.  Little  Eiver  Drain. 
United  States  Shipping  Board  Dist.,  —  Mo.  — ,  236  S.  W.  848^ 
Emergency  Fleet  Corp.,  258  U.  S.  State  v.  Little  River  Drain.  Digt., 
549,  66  L.  Ed.  762,  rev'g  268  Eed.  —  Mo.  — ,  236  S.  W.  15;  Stafe  v. 
624,  272  Fed.  132,  270  Fed.  635,  Albany  Drain.  Dist.,  290  Mo.  33, 
and   afE'g  274  Fed.   893;   leave  to  234   S.   W.   339. 

present      petition     for     rehearing  10  People  ex  rel.  Carr  v.  Sanitary 

granted    42    Sup.    Ot.    588.     And  Dist.  of  Chicago,  302  111.  350,  134 

see  note  in  56  American  Law  Ee-  N.  E.  733. 

view  786.  H  Turloek     Irrigation     Dist.     v. 

6  Rosenberg  v.  United  States  White,  186  Cal.  183,  198  Pac.  1060. 
Shipping  Board  Emergency  Fleet  12  Martin  v.  Louisiana  Cent. 
Corp.,  271  Fed.  956.  Lumber   Co.,   150   La.   157,   90   So. 

7  Sargent    County    v.    State,    —  553. 

N.   D.   — ,   182   N.   W.  270.  13  Manufacturing       corporations 

8  State  V.  Little  Eiver  Drain.  within  the  meaning  of  statutes  ex- 
Dist.,  —  Mo.  — ,  236  S.  W.  848;  empting  the  stockholders  of  such 
State  v.  Albany  Drain.  Dist.,  290  corporations  from  liability  for  cor- 
Mo.   33,  234  S.  W.  339.  porate  debts,  see  §  4162,  infra. 
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§  88]  '  Pkivate  Corporations  [Ch.  2 

commerce  is  a  manufacturer,  since  it  expects  to  make  a  profit  by 
changing  or  adding  to  property  after  it  is  purchased.^*     ' 

§91.  — Business  corporations.  A,  social  club  is  not  a  busi- 
ness corporation,  though  it  rents  rooms  and  sells  meals,  soft 
drinks,  cigars,  etc.,  to  members  and  their  guests.^^ 

§  92.  —  Corporations  for  pecuniary  profit.  Under  the  stat- 
utes of  some  states,  separate  provisions  are  made  for  the  incor- 
poration of  corporations  for  "pecuniary  profit"  as  distinguished 
from  corporations  "not  for  pecuniary  profit."  Within  the 
meaning  of  such  a  provision,  a  corporation  "for  pecuniary 
profit"  has  been  defined  to  be  a  corporation  organized  for  the 
pecuniary  profit  of  its  stockholders  and  members.^®  A  corpora- 
tion is  for  profit  when  its  purpose  is  to  make  a  profit  on  the 
business  it  does  which  in  reason  belongs  to  it  and  which,  if  its 
affairs  are  administered  in  good  faith,  will  be  available  for  divi- 
dends, whether  dividends  are  intended  to  be  declared  or  not.^' 
The  character  of  the  business  in  which  the  corporation  is  en- 
gaged and  the  method  of  conducting  that  business  is  the  proper 
test  for  determining  whether  it  is  one  for  profit  or  not  for  profit. 
The  issuance  or  nonissuance  of  capital  stock  is  not  controlling, 
nor  is  the  fact  that  the  articles  of  incorporation  declare  that  it 
is  not  for  profit.^*  Subterfuges  by  which  a  corporation  allows 
its  profits  to  be  diverted  to  those  owning  it,  though  not  in  the 
form  of  dividends,  will  not  remove  from  it  its  feature  of  profit 
making.  Nor  will  a  mere  declaration  in  its  certificate  of  incor- 
poration that  it  is  organized  not  for  profit  be  sufficient  to  stamp 
upon  it  a  nonprofit  character.  In  each  ease  the  true  facts  must 
be  ascertained  and  the  corporation  judged  accordingly,  no  matter 

14  Neuhoff  Packing  Co.  v.  Sharpe,  ing  the  formation  of  corporations 

146  Tenn.  29?,  240  S.  W.  1101.  not     for     profit     without     capitat 

16  Jones  V.  Ehea,  130  Va.  345,  stock  is  not  confined  to  religious, 
107  S.  E.  814.  literary,  or  charitable  corpora- 
ls Eead  v.  Tidewater  Coal  Ex-  tious,  or  those  of  a  similar  char- 
change,  Inc.,  —  Del.  Ch.  — ,  116  aeter,  but  applies  to  any  corpora- 
Atl.  898,  quoting  1  Eletcher  Cyc.  tion  not  for  profit.  Eead  v. 
Corp.   §92,  notes   29-31.  Tidewater     Coal     Exchange,     Inc., 

17  Eead   v.    Tidewater   Coal    Ex-  —  Del.  Ch.  — ,  116  Atl.  898. 
change,   Inc.,  —  Del.   Ch.   — ,   116  18  Celina  &  Mercer   County   Tel. 
Atl.  898.  Co.  V.  Union  Center  Mut.  Tel.  Co., 

The   Delaware   statute   authoriz-       102  Ohio  St.,  487,  133  N.  E.  540. 
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Ch.2] 


Classification  of  Corporations 


[§102 


what  its  scheme  of  operations  may  be.^'  The  profit  must  be 
something  of  a  tangible  or  pecuniary  nature,  coming  or  belong- 
ing to  the  corporation  as  such,  as  distinct  from  its  members  or 
stockholders.'^''  A  coal  exchange  organized  by  shippers,  trans- 
shippers  and  consignees  of  coal  at  certain  tidewater  ports,  chiefly 
for  the  purpose  of  classifying  coal  reaching  tidewater  and  ren- 
dering it  quickly  available  to  members  for  immediate  loading 
into  ships,  which  conducted  no  business  for  itself,  and  never 
made  or  sought  to  make  any  profits,  was  held  to  be  a  corporation 
not  for  profit.*^ 

§  97.  —  Building  and  loan  associations.  Mutuality  is  the  es- 
sential principle  of  a  building  association.  Its  business  is  con- 
fined to  its  own  members,  its  object  being  to  raise  a  fund  to  be 
loaned  among  themselves,  or  such  of  them  as  may  desire  to  avail 
themselves  of  the  privilege.^^ 

§100.  — "Charitable"  and  "benevolent"  corpora.tions.2* 

§101.  —"Religious"  corporations.^* 

§  102.  —  Corporations  for  "work  of  internal  improvement," 
public  improvement,  or  public  utility .^^ 


19  Bead  v.  Tidewater  Coal  Ex- 
change, Inc.,  —  Del.  Ch.  — ,  116 
Atl.  898. 

20  Bead  v.  Tidewater  Coal  Ex- 
change, Inc.,  —  Del.  Ch.  — ,  116 
Atl.  898. 

ZlEead  v.  Tidewater  Coal  Ex- 
change, Inc.,  —  Del.  Ch.  — ,  116 
Atl.  898. 


22  Lilley    Building    &    Loan    Co. 
V.    Miller,    280    Fed.   143. 

Exemption     from     income     tax, 
see  §  4659,  infra. 

23  See  §§4640,  4641,  4657,  infra. 
21  See  §§4640,  4641,  infra. 

2S  Public  Utilities,  see  chap.  58, 
infra. 
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CHAPTER  3 

"Who  May  Be  Incoepobated 

§  103.  In  general. 

§  107.  Corporations  as  corporators. 

§  103.  In  general.  The  right  of  tenants  of  a  building  to  form 
a  co-operative  ownership  corporation  for  their  own  benefit  under 
the  New  York  statute  is  not  limited  to  tenants  in  possession.^ 
In  England  a  trade  union  cannot  be  registered  and  incorporated 
as  a  limited  company.**  The  certificate  of  incorporation  is  not 
conclusive  so  as  to  preclude  a  showing  that  the  company  is  a 
trade  union  and  hence  could  not  legally  be  incorporated.'  A 
corporation  whose  members  were  limited  to  composers,  authors, 
publishers  or  proprietors  of  musical,  literary  or  dramatic  works, 
and  whose  objects  were  to  enforce  the  rights  and  remedies  of  its 
members  under  the  copyright  act  or  otherwise,  in  respect  of  the 
public  performance  of  their  works,  was  held  not  to  be.  a  trade 
union  within  the  meaning  of  the  statutes.* 

§  107.  Corporations  as  corporators.     One  stock  corporation 

may  not  lawfully  incorporate  another.* 

1  Woodrow  Court,  Inc.  v.  Am-  versed  on  other  grounds,  [1923] 
brookian,  113  N.  Y.  Misc.  509,  185       2  K.  B.  433. 

N.   Y.   Supp.   756.  4  Performing    Eight    Society    v. 

2  Performing  Eight  Society  v.  London  Theatre  of  Varieties,'  L. 
London  Theatre  of  Varieties,  L.  S.  [1923]  2  K.  B.  433,  rev'g. 
E.  [1923]  2  K.  B.  433,  rev'g  [1923]  1  K.  B.  539  on  other 
[1923]     1     K.    B.     539     on     other  grounds. 

grounds.  6  Herman      v.      Brooklyn      Sav. 

3  Performing  Eight  Society  v.  Bank,  196  N.  Y.  App.  Div.  269, 
London    Theatre    of    Varieties,    L.       187  N.  Y.  Supp.  738. 

E.    [1923]    1   K.   B.   539;   jdgt   re- 
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CHAPTER  4 

Objects  for  Which  Coeporations  May  Be  Formed 

§  112.  In  general. 

§  114.  Unlawful  or  injurious  purpose. 

§  116.  General  words  in  statutes  defining  objects. 

§  127.  Corporations  for  owning  or  dealing  in  real  estate. 

§  131.  Miscellaneous  illustrations  of  authorized  purposes. 

§  112.  In  general.  Subject  only  to  constitutional  limitations, 
the  legislature  has  plenary  power  to  prescribe  the  business  in 
which  corporations  may  engage.^  In  the  absence  of  a  eonstitur 
tional  limitation,  it  has  power  to  authorize  the  formation  of  a 
corporation  for  the  purpose  of  carrying  on  any  legitimate  busi- 
ness, and  to  determine  what  is  a  legitimate  business.^ 

§  114.  Unlawful  or  injurious  purpose.  A  corporation  can- 
not lawfully  be  formed  for  the  purpose  of  overthrowing  organ- 
ized government  in  this  country  by  force.'  A  corporation  formed 
for  a  legal  purpose  cannot  be  held  to  be  illegal  on  collateral  at- 
tack merely  because  it  has  abused  the  power  given  it  by  its  char- 
ter, but  that  is  a  question  which  can  be  raised  only  by  the  state.* 
The  fact  that  the  person  organizing  a  corporation  secretly  in- 
tended to  use  it  for  an  unlawful  purpose  does  not  make  it  un- 
lawful, where  the  purpose  expressed  in  the  application  for  in- 
corporation and  in  the  certificate  of  incorporation  or  charter  is 
a  lawful  one.* 

1  Sylvester  Watts  Smyth  Eealty  tion   of   workers   in   organizations 

Co.    V.    American    Surety    Co.    of  which  subscribe  to    Marxian  prin- 

New  York,  —  Mo.  — ,  238  iS.  W.  ciples.     In    re    Lithuanian    Work- 

494.  ers'  Literature  Society,  187  N.  Y. 

8  Cree     v.    Associates    Co.,     192  Supp.  612. 

Ky.  669,  234  S.  W.  288.  4  Kelly    v.     Lehmann,     297    111. 

8  For  this  reason  the  New  York  33,   130   N.  E.  .  375,   aff  'g  in  part 

court  refused  to  permit  a  publish-  217   111.   App.   376. 

ing  company'  to  amend  its  eertifi-  5  Kelly    v.     Lehmann,    217     111. 

cate    of    incorporation    so    as    to  App.  376,  aff'd  in  part  297  111.  33, 

limit     its     membership     to     per-  130  N.  E.  375. 
sons  not  opposed  to  the  organiza- 
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§  116]  Private  Cokpoeations  [Ch.  4 

§  116.  General  words  in  statutes  defining'  objects.  Some  of 
the  statutes  after  enumerating  various  particular  purposes  for 
which  corporations  may  be  formed,  provide  that  they  may  be 
formed  for  any  other  purpose  intended  for  pecuniary  profit  or 
gain  not  otherwise  provided  for,  and  not  inconsistent  with  the 
constitution  and  laws  of  the  state.^ 

§  127.  Corporations  for  owning  or  dealing^  in  real  estate.    In 

the  absence  of  a  constitutional  prohibition,  the  legislature  may 
authorize  the  creation  of  corporations  for  the  purpose  of  buying, 
selling,  holding,  and  dealing  in  real  estate  for  a  business.'  Cor- 
porations for  the  purpose  of  buying,  selling  and  dealing  in  real 
estate,  and  for  the  purpose  of  purchasing,  owning,  renting,  sell- 
ing and  exchanging  buildings  for  profit  and  gain  may  be  formed 
under  a  statute  permitting  the  formation  of  corporations  for 
any  purpose  intended  for  pecuniary  profit  or  gain  not  otherwise 
especially  provided  for  and  not  inconsistent  with  the  constitution 
or  laws  of  the  state,  when  incorporation  for  such  purposes  is  not 
forbidden  by  the  constitution  or  any  other  law.'  If  not  contrary 
to  any  constitutional  or  statutory  provision,  such  a  construction 
of  the  statute  cannot  be  held  to  be  contrary  to  public  policy  on  the 
ground  that  would  permit  a  few  corporations  to  acquire  lands  in 
practically  unlimited  quantities,  and  hold  them  interminably  to 
the  exclusion  of  all  persons.®  A  constitutional  provision  that  no 
corporation  shall  hold  any  real  estate  for  any  period  longer  than 
six  years,  except  such  as  may  be  necessary  and  proper  for  car- 
rying on  its  legitimate  business,  does  not  prohibit  the  legislature 
from  permitting  the  formation  of  corporations  for  such  pur- 
poses.^"   Statutes  sometimes  prohibit  the  formation  of  corpora- 

6  Such  a  provision  authorizes  in-  ter  Watts  Smyth  Eealty  Co.  v. 
corporation  for  all  lawful  business  American  Surety  Co.  of  New 
purposes  for  pecuniary  profit  or  York,  —  Mo.  — ,  238  S.  W.  494. 
gain,  which  may  engage  capital  8  Sylvester  Watts  Smyth  Eealty 
and  enterprise,  and  which  are  not  Co.  v.  American  Surety  Co.  of 
specifically  provided  for  by  other  New  York,  —  Mo.  — ,  238  S.  W. 
provisions  of  the  statutes  relating  494. 

to    private    corporations.      Sylves-  9  Sylvester  Watts  Smyth  Eealty 

ter    Watts    Smyth    Eealty    Co.    v.  Co.    v.    American    Surety    Co.    of 

American     Surety     Co.     of     New  New  York,  —  Mo.  — ,   238  S.   W. 

York,  —  Mo.  — ,   238   S.   W.   494.  494. 

7  Cree    v.    Associates    Co.,     192  10  Sylvester  Watts  Smyth  Eealty 
Ky.   669,   234   S.   W.   288;    Sylves-  Co.    v.    American    Surety    Co.    of 
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Ch.  4]   Objects  foe  Which  Cobpokations  Formed   [§  131 

tions  for  the  sole  purpose  of  purchasing  real  estate  in  order  to 
sell  the  same  for  a  profit. ^^ 

§  131.  Miscellaneous  illustrations  of  authorized  purposes.   In 

Illinois  a  corporation  may  lawfully  be  organized  for  the  purpose 
of  engaging  in  the  business  of  operating  safety  deposit  boxes.^* 
Under  statutes  authorizing  the  creation  of  corporations  for  the 
establishing  and  maintenance  of  stage  lines  and  for  the  transpor- 
tation of  goods,  wares  and  merchandise,  or  any  valuable  thing,  a 
corporation  may  be  formed  for  the  transportation  of  passengers 
by  automobile  for  hire.^'  And  under  a  statute  authorizing  the 
formation  of  corporations  for  "the  purchase  and  sale  of  goods, 
wares  and  merchandise,"  a  corporation  may  be  formed  for  the 
purpose,  among  other  things,  of  renting  automobiles.^* 

New  York,  —  Mo.  — ,  238  S.  W.  iSStaacke  v.  Boutledge,  —  Tex. 

494.  — ,     241     S.     W.     994,     modifying 

11  Coal    Land    Development    Co.  judgment    —   Tex.    Civ.    App.    — , 

V.   Chidester,   86   W.   Va.   561,   103  175  S.  W.  444. 

S.  E.   923.  HStaacke  v.  Boutledge,  —  Tex. 

1«  Kelly    V.    Lehmann,    297    111.  — ,     241     S.     W.     994,     modifying 

33,   130    N.   E.    875,   aff'g   in   part  judgment    —    Tex.    Civ.    App.   — , 

217  111.  App.  376.  175  S.  W.  444 
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§157.  Enforcement  of  promoters'  contracts  by  corporation. 

§  158.  Personal  liability  of  promoters  on  contracts  executed  by  them — In 

general. 
§  160.  Eight  of  action  of  promoters  on  contracts  executed  by  them. 
§  161.  Notice  to  or  knowledge  by  promoters. 

§  164.  Liability  of  corporation  for  services  and  expenses  of  promoters. 
§  165.  Liability  of  promoters  on  failure  to  create  corporation. 
§  166.  Subscriptions  to  stock  procured  by  promoters '  fraud. 

§  132.  Who  are  promoters.^ 

§  133.  Rights  and  liahilities  of  promoters  inter  se.  Contracts 
between  promoters  for  division  of  the  profits  of  their  joint  enter- 
prise,^ or  in  relation  to  the  furnishing  of  capital  for  the  proposed 
corporation,^  or  whereby  one  of  their  number  agrees  to  pay  the 

1  Evidence  held  to  warrant  a  other.  Larkin  v.  Maclellan,  140 
finding  that  persons  selling  stock      Md.   570,  118  Atl.  181. 

were  promoters.  Harlan  v.  Acme  3  Evidence  in  action  for  dam- 
Sanitary  Flooring  Co.,  —  Tex.  ages  for  breach  of  an  alleged  con- 
Civ.  App.  — ,  240  S.  W.  623.  tract  whereby  defendants  were  to 

2  Such  a  contract  held  not  to  furnish  a  specified  amount  of  cap- 
have  been  abandoned  by  one  of  ital  for  a  proposed  corporation, 
the  promoters,  but  to  have  been  in  which  plaintiff  was  to  have  a 
performed  by  him  so  that  he  was  specified  amount  of  stock,  held 
entitled  to  enforce  it  against  the  insufficient    to    justify    a    finding 
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debts  of  a  business  transferred  by  him  to  the  corporation,*  are 
enforceable  by  the  parties  thereto  under  the  same  circumstances 
as  contracts  generally.  An  agreement  between  incorporators 
whereby  each  is  to  receive  stock  in  the  proposed  corporation  in 
proportion  to  the  value  of  the  assets  contributed  to  the  corpora- 
tion by  him  is  enforceable  in  equity  by  one  of  them  against  the 
others  after  the  corporation  is  formed.®  And  where  property 
owned  by  joint  adventurers  is  transferred  to  a  corporation  in 
return  for  stock  which  is  issued  to  one  of  their  number,  equity 
will  inipose  a  constructive  trust  on  the  stock  in  favor  of  the 
others  for  their  share.®    Where  three  persons  organized  a  cor- 

contributed  by  the  other  incorpo- 
rators, and  of  other  means  re- 
sorted to  by  them  and  by  the 
corporation  controlled  by  them, 
they  received  more  of  the  stock 
than  they  were  entitled  to  and 
the  plaintiff  incorporator  received 
less,  it  was  held  that  the  other  in- 
corporators held  the  stock  which 
was  issued  to  them  in  excess  of 
the  amount  to  which  they  were 
entitled  under  the  agreement  in 
trust  for  the  plaintiff,  and  that 
this  trust  was  enforceable  in  a 
court  of  equity;  that  the  corpora- 
tion, though  not  bound  by  the 
agreement,  was  a  proper  party  to 
a  suit  to  enforce  the  trust,  since 
the  enforcement  of  plaintiff's 
rights  would  involve  the  cancel-, 
lation  of  existing  certificates  and 
the  issuance  of  new  ones,  and 
that  the  fact  that  the  law  was 
violated  by  the  issue  of  stock  to 
the  other  incorporators  having  a 
face  value  in  excess  of  the  value 
of  the  assets  received  for  the 
same  did  not  prevent  the  enforce- 
ment of  plaintiff's  rights.  Ritchie 
V.  W.  G.  Strange  Oil  &  Refining 
Co.,  279  Fed.  49. 

6  Cassidy  v.  Gould,  —  Okla.  — , 
208  Pac.  780;  Cassidy  v.  Hornor, 
—  Okla.  — ,  208  Pac.  775. 


that  the  alleged  contract  was 
made.  Swaflord  v.  Levin,  117 
Wash.  681,  202  Pac.  254. 

4  Where  one  of  three  incorpo- 
rators agreed  with  the  others  to 
pay  the  debts  of  a  business  trans- 
ferred by  him  to  the  corporation, 
but  failed  to  pay  such  a  debt  and 
the  other  corporators  furnished 
the  corporation  money  with  which 
to  pay  it  to  prevent  enforcement 
of  a  judgment  thereon  against 
the  property  transferred  to  the 
corporation,  it  was  held  that  they 
were  entitled  to  maintain  a  suit 
against  the  other  incorporator  to 
recover  the  amount  so  paid, 
though  they  had  not  made  pay- 
ments to  him  which  the  agree- 
ment required  them  to  make. 
Syverson  v.  Serry,  101  Ore.  514, 
200  Pac.  921. 

Evidence  held  not  to  sustain 
a  defense  that  defendant  was  in- 
duced to  sign  such  agreement  by 
fraud.  Syverson  v.  Serry,  101 
Ore.  514,  200  Pae.  921. 

6  Where  it  was  agreed  that 
each  of  the  incorporators  was  to 
contribute  one-eighth  in  value  of 
the  assets  and  was  to  get  one- 
eighth  of  the  stock  issued  there- 
for, but  on  the  formation  of  the 
corporation,  as  a  result  of  ex- 
cessive    overvaluation     of     assets 
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poration  to  purchase  certain  land  under  an  agreement  whereby 
ieach  was  to  receive  one-third  of  the  stock  and  one  of  them  was 
to  advance  the  money  necessary  to  make  payments  for  such  land 
and  to  take  the  notes  of  the  other  two  each  for  one-third  of  the 
payments  so  made,  it  was  held  that  the  money  represented  by 
notes  given  by  the  two  incorporators  pursuant  to  such  agreement 
was  advanced  for  their  benefit  although  it  was  paid  to  the  cor- 
poration, and  hence  that  such  notes  were  supported  by  a  suffi- 
cient consideration.'' 

§  134.  Relation  of  promoters  to  corporation  and  stockholders. 

Promoters  stand  in  a  fiduciary  relation  to  the  corporation  and. to 
subscribers  to  its  stock,*  and  the  law  requires  of  them  the  utmost 
good  faith  in  their  dealings  on  behalf  of  and  with  the  corpora- 
tion.' Persons  who  purchase  and  take  title  to  land  in  their  own 
names  and  pay  for  it  with  their  own  money  will  not  be  held  to 
hold  it  in  trust  for  a  corporation  subsequently  formed  by  them, 
where  no  promise  or  agreement  to  convey  it  to  the  corporation 
is  made  by  them  at  the  time  of  the  purchase,  and  they  are  guilty 
of  no  fraud  or  misrepresentation  in  securing  title.^'  Nor  will  a 
trust  arise  in  favor  of  the  corporation  by  reason  of  the  fact  that 
after  its  incorporation  it  made  a  parol  purchase  of  the  property 
and  took  possession  of  and  paid  for  it.^^ 

A  corporation  is  not  liable  in  damages  for  the  act  of  its  pro- 
moters in  inducing  persons  to  break  a  contract  with  a  third  per- 

7  Maxey  v.  Peavey,  —  Wis.  — ,       corporation.      American     Bailey 
187  N.  "W.   1020.  Co.   V.  McCourtie,   150   Minn.   460, 

8  Nebraska    Mausoleum     Co.    v.       185  N.  W.  506. 

Matters,   —  Neb.   — ,   188   N.   "W.  9  Berry     v.     Simpson,     194     Ky. 

231.     Where    there    are    innocent  545,    239    S.    W.    1049;    Nebraska 

stockholders  at  the  time  of  a  sale  Mausoleum     Co.     v.     Matters,     — 

of   options   to  the   corporation  by  Neb.  — ,  188  N.  W.  231. 

a    promoter,    he    occupies    a    fidu-  10  Breach  of  a  subsequent  parol 

ciary  relation  to  them  and  to  the  agreement   to   convey   to   the    eor- 

corporation.  Tilden  v.  Barber,  268  poration     will     not     warrant     the 

Fed.  587.  conclusion   that   they   were   guilty 

They   stand   in   such   a   relation  of    fraud    in    obtaining    the    title, 

toward     stockholders     of     another  Modern   Baking    Co.    v.    Orringer, 

corporation  who  have  agreed  with  271  Pa.  152,  114  Atl.  264. 

the    promoters    to    exchange    their  H  Modern  Baking  Co.  v.   Orrin- 

stock  for  shares   in  the   proposed  ger,  271  Pa.  152,  114  Atl.  264. 
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son  under  which  he  was  to'  have  an  interest  in  land  conveyed  to 
the  corporation.^* 

§  135.  Secret  profits — In  general.  A  promoter  will  not  be 
permitted  to  retain  secret  profits  made  out  of  his  transactions  or 
dealings  with  or  on  behalf  of  the  corporation  or  the  corporators.^* 
By  a  secret  profit  is  meant  such  a  profit  as  is  made  without  dis- 
closing the  same  to  the  real  parties  in  interest  and  obtaining 
their  consent.^*  The  rule  does  not  preclude  a  promoter  from 
making  a  profit  or  receiving  compensation  in  a  transaction  in 
which  the  corporation  is  interested. ^^  But  when  he  has  an  in- 
terest which  is  in  any  way  adverse  to  that  of  the  corporation,  it 
is  his  duty  to  make  a  full  and  fair  disclosure  of  all  of  the  facts 
in  relation  thereto,  so  that  the  corporation  may  determine 
whether  or  not  it  is  willing  that  he  shall  make  the  profit  and 
have  an  opportunity  to  decline  to  allow  it  to  be  made.^®  Actual, 
as  distinguished  from  constructive,  notice  must  be  brought  home 
to  the  corporation  and  the  stockholders,  and  it  is  not  sufficient 
that  he  merely  discloses  such  facts  as  would  require  an  ordi- 


12  Burns  v.  Veritas  Oil  Co.,  — 
Tex.   Civ.  App.  — ;  230  S.  W.  440. 

ISTilden  v.  Barber,  268  Fed. 
587;  American  Barley  Co.  v.  Me- 
Courtie,  150  Minn.  460,  185  N.  W. 
506;  In  re  Jubilee  Cotton  Mills, 
L.  E.   [1922]   1  Ch.  Div.  100. 

Wliere  all  the  stock  of  a  cor- 
poration was  issued  to  a  third 
person  for  the  benefit  of  a  pro- 
moter, and  the  promoter  agreed 
with  persons  purchasing  stock 
from  him  that  the  amounts  paid 
by  them  were  to  be  used  in  pur- 
chasing automobiles,  which  were 
to  be  sold  by  the  corporation  and 
that  the  profits  made  on  such 
sales  were  to  belong  to  the  cor- 
poration, and  the  promoter  ap- 
plied a  used  car  received  in 
exchange  as  part  of  the  purchase 
price  for  an  automobile  sold  by 
the  company  in  payment  for  his 
individual  debt,  it  was  held  that 
he   would   be   required   to   account 


to  the  company  for  the  value 
thereof,  but  that,  after  the  entire 
agreement  had  been  consum- 
mated and  put  in  operation,  the 
third  person  to  whom  the  stock 
had  been  issued  occupied  no  fidu- 
ciary or  contractual  relation  to 
the  company,  and  was  not  liable 
to  it  for  the  value  of  the  used 
car,  where  he  was  not  shown  to 
have  had  any  title  to  or  control 
over  it,  or  to  have  taken  any  part 
in  the  transaction  in  which  it  was 
received  or  disposed  of.  Cavic- 
chi-McDonald  Motor  Car  Co.  v. 
Gleason,  —  Mass.  — ,  135  N.  E. 
309. 

14  See  Tilden  v.  Barber,  268 
Fed.  587. 

IB  Nebraska  Mausoleum  Co.  v. 
Matters,  —  Neb.  — ,  188  N.  W. 
231. 

16  Nebraska  Mausoleum  Co.  v. 
Matters,  —  Neb.  — ,  188  N.  W. 
231. 
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narily  prudent  person  to  investigate  and  discover  what  his  in- 
terest or  profit  is  to  be.  It  is  always  the  duty  of  the  promoter 
to  disclose  the  facts,  and  not  the  duty  of  ^e  corporation  to  inves- 
tigate and  discover  them.^'' 

§  137.  —  Sale  by  promoter  to  corporation.  A  sale  by  pro- 
moters to  the  corporation  is  valid  where  th'ere  is  no  fraud  and 
nothing  is  concealed  from  the  shareholders.^*  A  promoter  sell- 
ing property  to  the  corporation  must  make  a  full  and  fair  dis- 
closure of  the  profits  which  he  will  make  as  a  result  of  the  trans- 
action to  persons  who  have  in  good  faith  subscribed  for  stock 
and  paid  a  portion  of  their  subscriptions,  or,  failing  in  this,  must 
make  such  disclosure  to  an  independent  and  competent  board  of 
directors  of  the  corporation  when  formed.^*  The  duty  of  dis- 
closure is  not  performed  by  making  a  statement  which  does  not 
disclose  the  facts  but  merely  contains  something  which,  if  fol- 
lowed up  by  further  investigation,  will  enable  the  inquirer  to 
ascertain  the  facts.*"  And  knowledge  of  a  fiscal  agent  of  a  pro- 
moter as  to  the  promoter's  profits  was  held  not  to  be  notice  to 
the  corporation,  though  such  agent  was  afterwards  made  its  reg- 
istrar by  dummy  directors  chosen  by  the  promoter,  where  it 
refused  to  disclose  the  facts  to  the  president  of  the  corporation.*^ 
A  sale  of  property  by  a  promoter  to  the  corporation  at  what  is 
believed  by  all  parties  to  be  a  fair  price  and  with  the  unanimous 


17  Nebraska  Mausoleum  Co.  v. 
Matters,  —  Neb.  — ,  188  N.  W. 
231,  and  see  §  137,  infra. 

A  disclosure  that  the  pronloter 
was  to  receive  a  commission  for 
selling  stock  held  not  to  charge 
the  corporation  with  knowledge 
that  he  was  to  receive  more  than 
what  was  a  reasonable  and  cus- 
tomary broker's  commission  for 
making  such  sales.  Nebraska 
Mausoleum  Co.  v.  Matters,  — 
Neb.  — ,  188  N.  W.  231. 

18  Hood  V.  Caldwell,  50  On- 
tario  L.   E.   387. 

ISTilden  v.  Barber,  268  Fed. 
587. 

He  must  faithfully  state  to  the 
company  the  facts  which  apply  to 


the  property  and  would  influence 
it  in  deciding  on  the  reasonable- 
ness of  acquiring  it,  and  must 
provide  the  company  with  a 
board  of  directors  capable  of  ar- 
riving at  an  honest  and  inde- 
pendent decision.  In  re  Jubilee 
Cotton  Mills,  L.  E.  [1922]  1  Ch. 
Div.  100. 

Prospectus  and  subscription 
agreement  held  not  to  disclose 
that  the  promoter  contemplated 
making  a  profit  or  the  amount 
thereof.  Tilden  v.  Barber,  268 
Fed.   587. 

Barber,    268    Fed. 


20  Tilden 
587. 

ai  Tilden 

587. 


V.    Barber,    268    Fed. 
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approval  of  all  of  the  stockholders,  who  have  full  knowledge  of 
the  facts,  is  valid.^^ 

§  138.  Qualification  of  general  rules  as  to  sales.  The  rule  re- 
quiring disclosure  applies  where  a  person  purchases  property  or 
obtains  an  option  to  purchase  it  while  acting  as  a  pr6moter  and 
afterwards  Sells  it  to  the  corporation  at  an  advance.^*  The  Su- 
preme Court  of  the  United  States  has  held  that  where  the 
property  is  sold  to  the  corporation  at  a  time  when  the  promoters 
are  the  only  stockholders  they  are  under  no  obligation  to  dis- 
close their  profits,  even  though  at  the  time  of  the  sale  a  further 
large  issue  of  the  company's  stock  to  the  public  is  contemplated 
and  such  stock  is  afterwards  actually  issued,  and  that  the  cor- 
poration has  no  remedy  against  the  vendor  under  such  circum- 
stances though  he  makes  a  secret  profit  on  the  sale.^* 

§  140.  —  Actions  against  promoters' — ^Nature  and  form  of 
remedy.  The  corporation,  or  its  receiver  in  case  of  insolvency, 
may  sue  in  equity  to  compel  an  accounting  for  secret  profits.^* 

§  142. Parties.    In  case  of  insolvency  the  remedy  inures 

to  creditors  and  may  be  enforced  by  receivers.*® 

§  143. Limitations  and  laches.     Under  general  equity 

principles  the  time  when  the  fraud  is  discovered  or  might  have 
been  discovered  by  the  exercise  of  ordinary  diligence,  rather 
than  the  tinie  when  it  is  committed,  fixes  the  time  when  the  cause 
of  action  accrues.*'  A  state  statute  requiring  suits  in  equity 
to  be  brought  within  a  specified  time  from  the  making  or  receipt 
of  the  profits  does  not  apply  to  such  a  suit  in  a  federal  court, 
but  the  general  equitable  rule  will  be  applied.**  The  right  to 
attack  a  sale  by  promoters  to  the  corporation  may  be  lost  by 

22  See  Berry  v.  Simpson,  194  2B  Tilden  v.  Barber,  268  Fed. 
Ky.  545,  239  S.  W.  1049.  587. 

23  Tilden  v.  Barber,  268  Fed.  26  Tildeu  v.  Barber,  268  Fed. 
587.  587;    lu   re   Jubilee   Cotton  Mills, 

24  Old  Dominion  Copper  Mining  L.  E.  [1922]   1  Ch.  Div.  100. 

&  Smelting   Co.   v.   Lewisohn,   210  27  Tilden    v.    Barber,    268    Fed. 

IJ.   S.   206,   52   L.   Ed.   1025.     And  587. 

see    Tilden    v.    Barber,    268    Fed.  28  Tilden    v.    Barber,    268    Fed. 

587.  587. 
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laches.*^  Mere  lapse  of  time  does  not  constitute  laches,  though, 
in  the  absence  of  explanation,  a  long  delay  is  evidence  of  it.*" 

§146. Character  and  measure  of  relief.     The  relief 

awarded  must  be  adapted  to  the  situation  existing  wheu  the  suit 
was  commenced.'^  In  a  suit  by  a  receiver  restoration  may  be 
accomplished  by  recovering  such  gain  in  gross,  or  by  assessment 
of  the  promoter 's  stock  as  unpaid  in  favor  of  the  creditors.'*  In 
the  case  of  an  insolvent  corporation,  a  recovery  or  cancellation 
of  stock  issued  to  a  promoter  for  property  sold  to  it  an  over- 
valuation would  not  be  a  remedy  to  the  corporation  and  its 
creditors,  but  rather  an  immunity  for  the  wrongdoer.*' 

§  150.  Liability  of  corporation  on  promoters'  contracts — In 
general.**  A  corporation  is  not  bound  by  the  representations, 
promises  or  agreements  of  its  promoters.**  And  a  promoter's 
contract  cannot  be  enforced  against  the  corporation  unless  and 
until  adopted  by  it.*^    Before  the  corporation  comes  into  exist- 


29  Hood  V.  Caldwell,  50  Ontario 
L.  E.  387. 

30  In  Tilden  v.  Barber,  268  Fed. 
*  587,  a  suit  by  a  receiver  to  re- 
cover secret  profits  was  held  not 
to  be  barred  by  laches,  though 
brought  twelve  years  ago  after 
the  profits  were  made,  where  no 
stockholder,  or  officer,  or  director, 
or  agent  of  the  company,  whose 
knowledge  could  be  imputed  to 
the  company,  had  notice  that  the 
receiver  had  made,  more  than  a 
reasonable  profit  until  about  two 
years  before  the  suit  was  insti- 
tuted. 

31  Tilden  v.  Barber,  268  Fed. 
587. 

32  Tilden 
587. 

33  Tilden 
587. 

3*  "Liability  of  a  Corporation 
to  Third  Parties  for  Acts  of  Pro- 
moters before  Incorporation"  is 
the  subject  of  a  note  in  8  Vir- 
ginia Law  Review  525. 


Barber,    268    Fed. 
Barber,    268    Fed. 


"Liability  of  a  Co:poration  on 
Contracts  of  its  Promoters"  is 
the  subject  of  a  note  'n  17  A.  L. 
E.  452. 

35  EeifE  v.  Nebraska-California 
Colony  Co.,  277  Fed.  41.7,  citing 
1   Fletcher   Cye.   Corp.   §  150. 

36  Burns  v.  Veritas  Oil  Co.,  — 
Tex.  Civ.  App.  — ,  230  S.  W.  440, 
citing  1  Fletcher  Cyc.  Corp.   §  150. 

As  a  contract  to  pay  a  stock 
subscription  solicitor  a  commis- 
sion for  procuring  subscriptions, 
Davis  V.  Joerke,  —  N.  D.  — ,  181 
N.  W.  68;  or  to  issue  stock  to  a 
person  procuring  subscriptions. 
Kirkup  V.  Anaconda  Amusement 
Co.,  59  Mont.  469,  17  A.  L.  E. 
441,  197  Pae.  1005. 

Promoters  cannot  bind  the  cor- 
poration by  an  agreement  that  a 
certain  person  shall  have  a  posi- 
tion of  employment  with  the  cor- 
poration of  equal  dignity  and 
salary  with  that  of  another  per- 
son. Peytavin  v.  John  B.  Camors, 
Inc.,  151  La.  747,  92  So.  322. 
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ence,  it  can  have  no  representative,  and  no  one  is  capable  of 
acting  for  it,*''  and  hence  it  cannot  contract.** 


§  152.  —  Adoption  or  ratification  of  contracts.  A  corpora- 
tion when  formed  may  legally  adopt  or  assume  its  promoters' 
contracts  and  thus  become  liable  thereon  both  in  law  and  in 
equity.**  The  adoption  of  such  a  contract  is  on  the  theory  that 
the  contract  made  by  the  promoters  is  a  continuing  offer  on  the 
part  of  the  other  party  thereto  unless  withdrawn  by  him,  and 
that  it  may  be  accepted  or  adopted  by  the  corporation  after  it  is 
created.**  When  a  corporation  adopts  an  oral  contract  made  by 
its  promoters,  it  becomes  an  original  undertaking  by  the  corpora- 
tion, and  is  not  void  under  the  statute  of  frauds  as  an  undertak- 
ing to  answer  for  the  debt,  default  or  miscarriage  of  the  promot- 
ers.*^ Where  a  corporation  executes,  accepts  and  acts  under  a 
written  lease  negotiated  by  its  promoters,  with  full  knowledge  of 


An  agreement  by  a  stockholder 
of  an  existing  corporation  that  he 
would  .  see  that  the  corporation 
paid  a  broker  a  commission  for 
selling  its  properties  to  said 
stockholder  and  his  associates 
was  held  to  impose  no  liability  on 
a  new  corporation  organized  by 
the  stockholder  and  his  associates 
to  take  over  such  properties. 
Eowley  v.  Bryan,  —  Tex.  Civ. 
App.  — ,  240  S.  W.  1040. 

37  Kirkup  V.  Anaconda  Amuse- 
ment Co.,  59  Mont.  469,  17  A.  L. 
E.  441,  197  Pac.  1005;  Davis  v. 
Joerke,  —  N.  B.  — ,  181  N.  W.  68. 

SSEeynolds  v.  Third  Nat.  Bank 
of  St.  Louis,  —  Mo.  — ,  225  S.  W. 
901. 

39  Gardiner  v.  Equitable  Office 
Bldg.  Corp.,  273  Fed.  441,  17  A.  L. 
E.  431;  Layton  v.  Central  States 
Lead  &  Zinc  Co.,  147  Ark.  355, 
227  S.  W.  415;  Commissioners  of 
Lewes  v.  Breakwater  Fisheries 
Co.,  —  Del.  Ch.  — ,  117  Atl.  823, 
citing  1  Fletcher  Cyc.  Corp. 
§  152;     Kirkup     v.     Anaconda 


Amusement  Co.,  59  Mont.  469,  17 
A.  L.  E.  441,  197  Pac.  1005;  Scan- 
dinavian-American Bank  v.  Went- 
worth  Lumber  Co.,  101  Ore.  151, 
199  Pac.  624;  Burns  v.  Veritas  Oil 
Co.,  —  Tex.  Civ.  App.  — ,  230  S. 
W.  440,  citing  1  Fletcher  Cye. 
Corp.  §  152 ;  Samuel  Meyers  Inc. 
V.  Ogden  Shoe  Co.,  173  Wis.  317, 
181  N.  W.  306. 

An  agreement  by  a  corporation 
to  reimburse  a  promoter  for  all 
expenses  incurred  in  securing 
property  and  erecting  a  building 
turned  over  to  it,  etc.,  held  to 
render  it  liable  on  the  promoter's 
contract  to  pay  plaintiff  for  serv- 
ices in  securing  such  property. 
Gardiner  v.  Equitable  Office  Bldg. 
Corp.,  273  Fed.  441,  17  A.  L.  E. 
431. 

40  Kirkup  V.  Anaconda  Amuse- 
ment Co.,  59  Mont.  469,  17  A.  L. 
E.  441,  197  Pac.  1005. 

41  Layton  v.  Central  States 
Lead  &  Zinc  Co.,  147  Ark.  355,  227 
S.  W.  415. 
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all  of  the  antecedent  negotiations,  and  as  the  result  of  a  mutual 
mistake  the  lease  does  not  conform  to  the  prior  parol  agreement 
between  the  promoters  and  the  lessor,  it  may  be  reformed  by  a 
court  of  equity,  as  against  the  corporation,  to  conform  to  such 
prior  agreement.*'^ 

The  complaint  in  a  suit  to  enforce  a  promoters'  contract 
against  the  corporation  must  allege  all  the  facts  necessary  to 
show  a  novation  or  substitution  of  the  corporation  for  the  orig- 
fnal  obligors.*^  In  Oregon  it  is  proper  to  allege  that  the  con- 
tract was  executed  by  the  corporation,  and  under  such  an  allega- 
tion it  may  be  shown  that  it  was  executed  by  the  promoters  and 
adopted  by  it.** 

§  153.  —  Power  to  adopt  or  ratify  ultra  vires  contracts. 

Power  to  adopt  or  ratify  promoters'  contracts  is  limited  to  such 
contracts  as  the  corporation  itself  would  be  authorized  to  make 
in  the  first  instance,  and  it  cannot  adopt  or  ratify  a  contract 
which  would  have  been  ultra  vires  if  made  by  it  originally.** 

§  156.  —  Implied  adoption  or  ratification.  A  corporation  is 
bound  by  a  contract  made  on  its  behalf  by  its  promoters,  where 
after  its  incorporation  it  accepts  the  benefits  thereof  with  full 
knowledge  of  the  facts.*^  Where  a  promoter  of  a  corporation 
before  its  incorporation  opens  a  bank  account  in  its  name  and 
directs  the  bank  to  honor  cheeks  on  its  funds  signed  by  him  as 
secretary,  and  for  a  year  after  its  organization  the  corporation, 

42  Commissioners  of  Lewes  v.  licensed  to  do  business  by  the  in- 
Breakwater  fisheries  Co.,  —  Del.  suranee  commissioner.  Jackson 
Ch.  — ,  117  Atl.  823.  V.  Mutual  Fire  Ins.  Ass'n  of  Ar- 

43  Kirkup  V.  Anaconda  Amuse-  kansas,  —  Ark.  — ,242  S.  W.  567. 
ment  Co.,  59  Mont.  469,  17  A.  L.  46  Lay  ton  v.  Central  States 
E.  441,  197  Pac.  1005.  Lead   &   Zinc    Co.,    147   Ark.   355, 

44  Scandinavian-American  Bank  227  S.  W.  415;  Packer  &  Klein, 
V.  Wentworth  Lumber  Co.,  101  Inc.  v.  L  Frank  &  Sons,  Inc.,  119 
Ore.  151,  199  Pac.  624.  N.  Y.  Misc.  398,  196  N.  Y.  Supp. 

45  As   a  contract  to  issue   stock  289. 

to  a  promoter  in  violation  of  the  So  it  is  bound  by  a  note  where 

constitution.   Kirkup   v.   Anaconda  it    avails    itself    of    the    proceeds 

Amusement  Co.,  59  Mont.  469,  17  thereof     and     pays     the     interest 

A.  L.  E.  441,  197  Pac.  1005.    Or  a  thereon.     Scandinavian  -  American 

contract     of    insurance    which    it  Bank   v.    Wentworth   Lumber   Co.; 

had     no     power     to     make     until  101  Ore.  151,  199  Pae.  624. 
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with  full  knowledge  of  the  facts,  continues  to  make  deposits  in 
the  account  and  permits  such  person  to  check  against  it  without 
objection,  and  the  balanced  pass  book  and  canceled  checks  are 
returned  to  the  corporation  each  month  and  are  audited  by  such 
person  and  all  of  its  officers,  and  the  bank  is  ignorant  of  the 
affairs  of  the  corporation,  a  receiver  of  the  corporation  cannot 
recover  from  the  bank  the  amounts  paid  out  by  it  on  checks 
drawn  by  such  person.*'' 

§  157.  Enforcement  of  promoters'  contracts  by  corporation. 

Where  the  corporation  adopts  or  ratifies  a  contract  made  by  its 
promoters,  it  may  sue  in  contract  for  false  representations  made 
to  the  promoters.*' 

§  158.  Personal  liability  of  promoters  on  contracts  executed 
by  them — In  general.  Promoters  are  not  personally  liable  on 
a  contract  for  legitimate  promotion  expenses  if  the  other  party 
relied  exclusively  upon  the  corporation  to  be  formed.**  But 
they  are  personally  liable  on  their  contracts  where  there  is  no 
agreement  or  understanding  that  the  other  party  shall  look  to 
the  corporation  alone. ^"  Where  it  does  not  clearly  appear  from 
a  written  contract  whether  the  promoters  undertook  an  indi- 
vidual liability  or  whether  they  undertook  to  bind  the  corpora- 
tion, parol  evidence  of  the  transaction  is  admissible  to  show  the 
intention  of  the  parties,*^  and  if  the  parol  evidence  as  to  the 
prior  negotiations  and  agreements  admitted  for  that  purpose  is 
conflicting  the  question  is  one  for  the  jury.^*  A  statutory  pro- 
vision that  no  subscriber  to  corporate  stock  shall  be  required  to 
pay  more  than  teii  per  cent  of  the  amount  of  his  subscription 
unless  a  company  is  incorporated  does  not  prevent  promoters 
from  contracting  with  third  persons  to  be  personally  liable  to 
them  for  services  rendered  in  forming  the  corporation,  or  affect 

WEeynolds  v.  Third  Nat.  Bank  181   N.   W.   68,   citing   1   Fletcher 

of  St.  Louis,  —  Mo.  — ,  225  S.  W.  Cyc.  Corp.  §  158. 

901.  50  Rowley    v.     Bryan,    —    Tex. 

48  Samuel    Meyers,   Inc.    v.    Og-  Civ.  App.  — ,  240  S.  "W.  1040. 

den   Shoe   Co.,   173   "Wis.   317,   181  61  Davis  v.  Joerke,  —  N.  D.  — , 

N.  W.  306,  holding  that  an  agree-  181  N.  W.  68. 

ment      by     promoters     was     not  52  Davis  v.  Joerke,  —  N.  D.  — , 

adopted.  181  N.  W.  68. 

49  Davis  V.  Joerke,  —  N.  D.  — , 
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their  liability  under  such  a  contract.'^*  Promoters  are  personally 
liable  on  a  note  executed  by  them  for  money  advanced  to  them 
to  be  used  to  pay  the  expenses  of  organizing  a  corporation,  and 
this  is  true  although  it  is  agreed  that  upon  incorporation  the  cor- 
poration will  substitute  its  note  which  the  payee  agrees  to  accept 
in  lieu  of  that  of  the  promoters,  and  the  corporate  note  is  in  fact 
executed,  where  it  is  not  alleged  that  the  corporate  note  was  ever 
tendered  to  the  payee.^*  And  they  are  personally  liable  on 
their  contract  with  a  purchaser  of  stock  that  if  he  becomes 
dissatisfied  with  their  management  of  the  business  of  the  corpora- 
tion they  will  at  any  time,  upon  demand,  purchase  his  stock  at 
its  fair  value.**  A  person  assisting  promoters  in  organizing  a 
bank  was  held  not  to  be  entitled  to  receive  for  his  services  a  speci- 
fied sum  per  share  which  subscribers  to  its  stock  agreed  to  pay 
for  organization  expenses,  where  he  was  not  a  party  to  the  sub- 
scription agreement,  which  did  not  disclose  that  he  was  to  receive 
that  amount,  and  there  was  no  agreement  between  him  and  the 
subscribers  as  to  the  amount  he  was  to  receive.*® 

Persons  who  enter  into  an  agreement  to  build  and  operate  a 
hotel  and  to  incorporate  a  hotel  company  for  that  purpose  when 
they  have  sold  all  of  its  stock,  and,  preliminary  to  this  being 
done,  organize  a  trust  estate,  elect  themselves  trustees  and  offi- 
cers, and  proceed  to  try  to  sell  stock  in  the  proposed  corporation, 
are  liable  as  partners  for  debts  incurred  by  one  of  their  number 
in  the  organization  of  the  corporation,  at  least  to  creditors  with- 
out notice  of  limitations  on  their  liability  in  the  trust  agreement.*' 
And  persons  who  form  an  association  for  the  purpose  of  organiz- 
ing a  corporation,  and  who  ratify  the  act  of  their  directors  in 
engaging  attorneys  to  assist  in  incorporating,  are  liable  for  the 
attorneys'  fees.**  Promoters  who  are  not  parties  to  a  note  given 
by  one  of  their  number  for  the  purchase  price  of  land  bought 
by  him  for  the  benefit  of  the  proposed  corporation,  which  is 
thereafter  formed,  are  not  personally  liable  thereon.*^    A  person 

63  storey  v.  Biokford,  237  Mass.  67  Graham  Hotel  Corp.  v.  Lead- 
284,  129  N.  E.  714.                                   er,  —  Tex.   Civ.   App.   — ,   241   S. 

64  Hale    V.    Gardiner,     186    Cal.       W.    700. 

661,  200  Pac.  598.  68  Storey  v.  Biekford,  237  Mass. 

66  Williamson     v.     Marshall,    —  284,  129  N.  E.  714. 

Cal.  App.  — ,  200  Pac.  1058.  69  Promoter   held   to    have   been 

66Jaeggi  V.  First  Nat.  Bank  of  acting  for  the  benefit  of  the  pro- 
Eden,  44  S.  D.  226,  183  N.  W.  365.  posed     corporation     in    taking    a 
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has  no  claim  against  promoters  for  services  performed  by  him 
in  attempting  to  organize  a  corporation  prior  to  his  employment 
by  them.®° 

§  160.  Right  of  action  of  promoters  on  contracts  executed  by 
them.  Where  plaintiff  deposited  money  of  her  own  in  a  bank 
under  the  name  of  a  proposed  corporation,  under  an  agreement 
with  the  bank  that  it  was  to  remain  her  money  until  the  proposed 
corporation  was  formed,  and  was  to  be  paid  out  only  on  checks 
countersigned  by  a  certain  person,  and  the  corporation  was  never 
formed,  and  the  bank  paid  out  the  money  on  checks  not  counter- 
signed, it  was  held  that  the  other  promoters  of  the  proposed 
corporation  were  not  necessary  parties  plaintiff  to  an  action  by 
the  plaintiff  against  the  bank  to  recover  the  amount  of  the  de- 
posit on  the  theory  that  their  failure  to  organize  the  corporation 
made  the  promoters  partners.®^ 

§  161.  Noticei  to  or  knowledge  by  promoter's.  Generally  the 
knowledge  of  a  promoter  will  not  be  imputed  to  the  corpora- 
tion.*^ But  where  the  promoters  of  a  corporation  become  its 
sole  stockholders,  and  all  of  them  become  its  only  directors,  and 
are  such  at  the  time  it  executes  a  lease  pursuant  to  an  agreement 
made  by  them,  it  will  be  charged  with  their  knowledge  of  all  the 
antecedent  negotiations  leading  up  to  the  making  of  such  agree- 
ment.** 

§  164.  Liability  of  corporation  for  services  and  expenses  of 
promoters.  In  the  absence  of  statute,  a  corporation  will  be  held 
liable  for  services  rendered  by  its  promoters  before  incorporation 
only  when  by  express  action  taken  after  it  becomes  a  legal  entity 
it  recognizes  or  affirms  such  claim,**  and  a  mere  silence  of  its 

deed  to  property  and  executing  a  61  Hamburger  v.  Bank  of  De- 
note therefor  in  his  o\<in  name,  troit,  218  Mich.  173,  187  N.  W. 
and  not  for  himself  and  his  asso-  535. 

ciates    individually,    so    that    the  62  Gardiner    v.    Equitable    Office 

latter    were     not    liable    thereon.  Bldg.   Corp.,   273   Fed.  441,   17   A. 

Growers'  &  Producers'  Co.  of  Cal-  L.  R.  431. 

ifornia  v.  Fischer,   118  Wash.  16,  6S  Commissioners     of    Lewes    v. 

202  Pac.  252.  Breakwater  Fisheries  Co.,  —  Del. 

60  Jaeggi  v.  First  Nat.  Bank  of  Ch.  — ,  117  Atl.  823. 

Eden,  44  S.  D.  226,  183  N.  W.  365.  64  Gardiner    v.    Equitable    Office 
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board  of  directors  or  a  failure  to  object  when  the  claim  is  men- 
tioned is  not  such  an  assumption  or  adoption  as  will  bind  the 
corporation.^*  If  the  corporation  has  expressly  or  impliedly 
agreed  to  pay  reasonable  commissions  to  a  promoter  for  selling 
stock,  such  an  amount  may  be  recovered  though  an  attempt  may 
have  been  made  to  make  a  secret  profit.®*  Promoters  are  entitled 
to  recover  expenses  reasonably  incurred  on  behalf  of  the  corpo- 
ration unless  peculiarly  connected  with  some  fraud  on  their 
part.®' 

§  165.  Liability  of  promoters  on  failure  to  create  corporation. 

If  promoters  purport  to  bind  the  corporation  in  advance  for 
legitimate  promotion  expenses,  and  undertake  to  answer  for  the 
assumption  of  the  obligation  by  it,  they  may  be  held  personally 
liable  if  they  abandon  the  plan  of  organization  and  prevent  the 
assumption  of  the  obligation  by  the  corporation.®'  But  if  there 
is  no  undertaking  by  the  promoters  to  secure  the  organization  of 
the  corporation,  and  it  appears  that  the  person  contracting  with 
it  took  the  risk  of  its  ultimate  organization,  they  are  not  person- 
ally liable  if  they  decide  not  to  complete  the  organization.®^ 

§166.  Subscriptions  to  stock  procured  by  promoters'  fraud. 

Promoters  are  personally  liable  to  one  whom  they  have  induced 
to  purchase  stock  by  false  representations  to  their  own  private 
gain.™  And  the  corporation  is  also  liable  under  such  circum- 
stances where  it  has  received  the  benefit  of  the  promoters'  fraud 
by  adopting  the  contract  of  sale.'^    And  if  the  corporation  has 

Bldg.   Corp.,   273   Fed,   441,   17  A.  67  Nebraska    Mausoleum    Co.    v. 

L.    E.    431;    Kirkup   v.   Anaconda  Matters,  —   Neb.   — ,   188   N.  W. 

Amusement  Co.,  59  Mont.  469,  17  231. 

A.  L.  E.  441,  197  Pae.  1005.  68  Davis  v.  Joerke,  —  N.  D.  — , 

66  Kirkup   V.   Anaconda   Amuse-  181  N.  W.  68. 

ment  Co.,  59  Mont.  469,  17  A.  L.  69  Davis  v.  Joerke,  —  N.  D.  — , 

E.  441,   197  Pac.   1005.  181   N.   W.    68,   citing   1   Fletcher 

66  Where    it    has     tacitly     con-  Cye.  Corp.  §  158. , 

sented,    by    acquiescence,    that    a  70  Harlan     v.     Acme     Sanitary 

reasonable     commission     shall    be  Flooring  Co.,  —  Tex.  Civ.  App.  — , 

paid,  it  can  recover  from  the  pro-  240  S.  W.  623. 

moter    only    profits    retained    by  71  Harlan     v.     Acme     Sanitary 

him    in    excess    of    that    amount.  Flooring    Co.,   —   Tex.    Civ.    App. 

Nebraska  Mausoleum  Co.  v.  Mat-  — ,  240  S.  W.  623. 

ters,  —  Neb.  — .  188  N.  W.  231.  The  fact  that  notes  given  for  a 
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been  a  party  to  the  fraud,  the  subscriber  may  rescind  his  sub- 
scription.'* The  law  requires  of  promoters  a  full  disclosure  of 
all  material  facts  within  their  knowledge  about  the  proposed  cor- 
poration and  its  objects  and  purposes.'*  A  West  Virginia  statute 
makes  any  promoter  who  knowingly  or  recklessly  makes  any 
false  statement,  either  oral  or  written,  or  knowingly  or  recklessly 
conceals  any  fact  materially  affecting  the  value  of  stock  or  securi- 
ties offered  for  sale,  liable  to  any  person  injured  thereby  for  the 
damages  so  sustained.'*  Where  several  persons  are  jointly  in- 
terested in  the  promotion  of  a  scheme  to  defraud,  the  declara- 
tions of  any  of  them  in  furtherance  of  such  scheme  are  admis- 
sible against  the  others  though  they  were  not  present  when  they 
were  made.'*  The  burden  is  on  the  subscriber  to  allege  and 
prove  that  he  has  in  some  manner  suffered  loss  or  damage  by 
the  tort  of  the  promoters.'^    That  the  original  plan  of  the  pro- 


part  of  the  purchase  price  have 
been  transferred  to  an  innocent 
purchaser  will  not  prevent  recov- 
ery. Harlan  v.  Acme  Sanitary- 
Flooring  Co.,  —  Tex.  Civ.  App.  — , 
240  S.  "W.  623. 

78  Abbott  v.  Loving,  303  111. 
154,  135  N.  B.  442. 

78  Berry  v.  Simpson,  194  Ky. 
545,  239  S.   W.   1049. 

Subscriber  held  not  relieved 
from  liability  on  his  subscription 
because  a  promoter,  who  sold 
property  to  the  corporation  at  a 
fair  price  and  with  the  unani- 
mous consent  of  the  stockholders, 
accepted  subscription  notes  of 
some  of  the  other  subscribers 
from  the  corporation  as  so  much 
cash  on  the  first  payment  by  it 
for  such  property.  Berry  v.  Simp- 
son, 194  Ky.  545,  239  S.  W.  1049. 

74  This  provision  operates  to 
exempt  oral  misrepresentations 
by  a  promoter  as  to  the  financial 
condition  of  the  company  from 
the  operation  of  the  statute  of 
frauds  and  makes  them  action- 
able. Conway  v.  Bailey,  —  W. 
Va.  — ,  112  S.  E.  579. 


Proof  that  promoters  of  a  cor- 
poration not  on  a  dividend  paying 
basis  conveyed  real  estate  to  it  at 
an  excessive  valuation  in  return 
for  stock,  that  they  sold  stock  to 
plaintiff  and  others  without  filing 
a  subscription  blank  showing  the 
issuance  of  the  stock  received  by 
them  for  said  real  estate  and 
without  using  subscription  blanks 
containing  such  information  in 
making  such  sales  as  required  by 
the  statute,  and  that  they  made 
false  representations  as  to  the 
financial  condition  of  the  corpora- 
-tion,  etc.,  when  the  stock  was 
sold  to  the  plaintiff,  held  to  prima 
facie  establish  a  scheme  or  arti- 
fice to  defraud  the  plaintiff  ren- 
dering the  promoters  liable  to 
plaintiff  for  the  loss  sustained 
thereby.  Conway  v.  Bailey,  — 
W.  Va.  — ,  112  S.  E.  579. 

76  Conway  v.  Bailey,  —  W.  Va. 
— ,  112  S.  E.   579. 

76  Lohr  V.  Faber,  —  Iowa  — , 
189  N.  W.  806. 
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meters  contemplated  the  giving  of  bonus  stock  to  certain  stock- 
holders, thus  creating  an  unlawful  discrimination  or  preference 
for  their  benefit  over  the  other  stockholders,  Will  not  support  a 
recovery  of  damages  by  a  stockholder  against  the  promoters, 
where  such  plan  was  subsequently  abandoned,  and  all  of  the 
stock  was  issued  in  good  faith  and  for  a  valuable  consideration.'" 
A  stockholder  who  consents  to  a  merger,  and  voluntarily  sur- 
renders his  stock  and  accepts  in  lieu  thereof  an  equivalent 
amount  of  stock  in  the  new  corporation,  which  takes  over  all 
of  the  'assets  of  the  merged  corporations  and  assumes  all  of  their 
liabilities,  cannot  thereafter  claim  damages  against  the  pro- 
moters of  the  old  and  new  corporations  because  of  irregularities 
in  the  organization  of  the  old  corporation.'* 

77Lohr   V.   Paber,   —  Iowa  — ,  TSLohr    v.   Taber,   — i  Iowa  — , 

189  N.  W.  806.  189  N.'  W.  806. 
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CHAPTER  6 

PowEB  TO  Create  Coepoeations 

§  167.  Power  as  attribute  of  sovereign. 
§  175.  Power  of  Congress — In  general. 

§  167.  Power  as  attribute  of  sovereign.  The  grant  of  a  fran- 
chise to  be  a  corporation  is  an  exercise  of  the  sovereign  power  of 
the  state.^  A' corporation  cannot  be  formed  bv  private  agreement 
between  individuals.^ 

§  175.  Power  of  Congress — In  general.  Congress  had  power 
to  create  the  federal  land  banks  and  joint-stock  land  banks,  and 
it  is  not  the  province  of  the  courts  to  inquire  into  its  motives  for 
so  doing.* 

ISeitz  V.  Miehel,  148  Minn.  80,  3  Smith  v.  Kansas  City  Title  & 

12  A.  L.  E.  1060,  181  N.  W.  102.  Trust  Co.,  255  U.  S.  180,  65  L.  Ed. 

2  State    V.    Cosgrove,    36    Idaho  577. 
278,  210  Pae.  393. 
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CHAPTER  7 

Creation  Under  General  Laws 

I 

II.  STATUTORT  REQUIREMENTS  IN  GENERAL 

§  182.     Conditions  precedent — In  general. 
§  190.     Waiver  and  cure  of  defects. 

III.   INCORPORATION    PAPERS 

§  193.  Contents — In  general. 

§  197a.  —  [New]  Preferences  of  preferred  stock. 

§  201.  —  Statements  as  to  membership. 

§  207.  —  Additional  provisions  not  required  by  statute. 

§  209.  Seals. 

§  211.  Publication. 

§  212.  Powers  and  duties  of  officer  or  court. 

§  215.  Filing  and  recording — General  rules. 

§216.  — With  county  officer. 

V.    CHARTER 

§  226.     What  constitutes. 
§  227.    Acceptance. 

n.      STATUTOET  REQUIREMENTS  IN  GENERAL 

§  182.  Conditions  precedent — In  general.  The  legislature 
has  power  to  prescribe  the  terms  and  conditions  under  which  a 
corporation  shall  come  into  being  and  operate  within  the  state, 
and,  subject  to  constitutional  limitations,  may  adopt  any  statute 
regulating  the  manner  of  incorporation.^  A  provision  in  a  deed 
of  trust  for  religious  purposes  that  the  grantees  shall  constitute 
a  perpetual  body  or  corporation,  under  and  in  accordance  with 
a  particular  statute,  cannot  make  them  a  corporation  where  they 

1  Lloyd    V.    Eamsay,    192    Iowa      State,   211   Mich.   320,   178   N.   W. 
103,     183     N.     W.     333;     Detroit       697,  182  N.  W.  526. 
Mortg.     Corp.     v.     Secretary     of 
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never  organize  themselves  as  a  corporation  in  accordance  with 
the  provisions  of  such  statute.'' 

Under  the  Illinois  statute  it  is  mandatory  upon  the  auditor  of 
public  accounts  to  issue  a  permit  to  organize  a  state  bank,  where 
the  applicants  have  complied  with  the  requirements  of  the  stat- 
ute and  the  rules  of  his  office,  and  he  has  no  discretion  to  refuse 
to  issue  such  a  permit  on  the  ground  that  it  w,ould  not  be  for 
the  good  of  the  community  where  the  bank  proposes  to  do  busi- 
ness to  permit  the  establishment  of  another  bank  there.* 

§  190.  Waiver  and  cure  of  defects.  The  effect  of  noncom- 
pliance with  statutory  requirements  is  sometimes  obviated  by 
curative  acts.* 

'  III.      INCORPORATION   PAPERS 

§  193.  Contents — In  general.  The  information  which  the 
statute  requires  to  be  contained  in  the  certificate  of  incorporation 
must  be  definite  and  certain,  and  must  be  complete  in  itself,  and 
the  rights  thereby  defined  must  not  be  subject  for  their  creation 
or  continuance  to  subsequent  action.*  A  nonprofit  co-operative 
association,  organized  under  the  provisions  of  the  California  stat- 
ute relating  to  such  associations,  which  constructs,  maintains  and 
operates  a  telephone  system  for  the  use  of  its  members  only,  is 
not  within  the  statute  prescribing  the  contents  of  the  articles  of 
incorporation  of  corporations  organized  for  the  purpose  of  en- 
gaging in  the  telephone  business.^ 

2  Eustace  v.  Dickey,  240  Mass.  Mandamus  to  compel  issuance 
55,  132  N.  E.  852.  of  permit,  see   §  3277,  infra. 

3  The  fact  that  he  is  authorized  4  Failure  to  publish  notice  of 
to  apjioint  a  receiver  and  wind  up  incorporation.  Adler  v.  Baker- 
the  affairs  of  a  bank  when  he  Dodge  Theatre  Co.,  190  Iowa  970, 
finds  it  in  such  a  condition  as  to  181  N.  W.'  254. 

be  unsafe  for  depositors  has  noth-  As  to  the  effect  of  such  an  act 
ing  to  do  with  the  matter  of  his  on  statutory  liability  of  stock- 
duty  to  grant  permits,  though  he  holders,  see  §  4195,  infra, 
contends  that  the  establishment  5  People  ex  rel.  Siegel  v.  Lyons, 
of  a  new  bank  in  the  particular  201  N.  Y.  App.  Div.  530,  194  N. 
community  would  result  in  condi-  Y.  Supp.  484. 

tions  which  would  compel  it  or  a  6  People      v.      Orange      County 

bank     already     established     there  Farmers'  &  Merchants'  Ass'n,   56 

to  cease  business.     People  v.  Eus-  Cal.  App.  205,  204  Pac.  873. 
sell,  294  111.  283,  128  N.  E.  495. 
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§  197a.  —  [New]  Preferences  of  preferred  stock.  A  pro- 
vision requiring  the  certificate  to  state  the  preferences  of  pre- 
ferred stock  requires  the  exact  nature  of  such  preferences  to  be 
stated,  and'  is  not  complied  with  by  a  statement  that  the  stock 
shall  be  entitled  to  such  dividends,  if  any,  as  will  be  provided 
by  the  by-laws.'' 

§  201.  —  Statement®  as  to  membership.  A  certificate  provid- 
ing that  the  members  shall  be  the  incorporators  and  such  other 
persons  as  may  become  members  in  the  manner  prescribed  by 
the  by-laws,  that  all  members  shall  stand  on  an  equal  footing 
with  respect  to  voting  powers  and  property  rights,  and  that  no 
member  can  assign  or  transfer  his  membership,  is  a  substantial 
compliance  with  a  statutory  requirement  that  the  certificate  of 
incorporation  of  a  corporation  not  for  profit  and  having  no  cap- 
ital stock  shall  state  the  conditions  of  membership.' 

§  207.  —  Additional  provisions  not  required  by  statute.  Pro- 
visions in  conflict  with  a  statute  ®  or  contrary  to  public  policy  ^^ 
are  void.  Provisions  in  charters  not  inconsistent  with  the  legis- 
lative policy,  and  approved  by  the  secretary  of  state,  have,  at 
least,  the  force  and  effect  of  a  valid  agreement,  and  are  valid  as 
between  stockholders  who  take  with  notice  of  them.^^ 

§  209.  Seals.  It  has  been  held  in  Illinois  that  a  provision  re- 
quiring corporators  to  seal  the  statement  of  incorporation  is 
merely  directory,  and  that  the  omission  of  seals  does  not  in- 
validate the  incorporation  on  direct  attack  by  quo  warranto.^^ 

7  People  ex  rel.  Siegel  v.  Lyons,  10  In    re    Boulevard    Theatre    & 

201   N.   Y.  App.   Div.   530,  194  N.  Eealty   Co.,   195   N.   T.   App.   Div. 

Y.  Supp.  484.  518,  186  N.  Y.  Supp.  430.    And  see 

*  Bead    v.    Tidewater    Coal    Ex-  Prindiville   v.    Johnson    &    Higgins, 

change,   —  Del.   Ch.  — ,   116  Atl.  93   N.    J.    Bq.    425,   116   Atl.    785, 

898.  afe'g  92   N.   J.   Eq.   515,   113   Atl. 

9  In    re    Boulevard    Theatre    &  915. 

Bealty   Co.,   195   N.   Y.   App.   Div.  U  Wright    v.     Iredell    Tel.    Co., 

518,  186  N.  Y.  Supp.  430;  State  v.  182  N.  C.  308,  108  S.  E.  744. 

Kosenow,   —  Wis.  — ,   182   N.   W.  12  People   v.   Pord,   294   111.    319. 

324.     And  see  Prindiville  v.  John-  128  N.  E.  479. 
son  &  Higgins,  93  N.  J.  Eq.  425, 

116   Atl.    785,   aff'g   92   N.   J.   Eq.  ' 

515,  113  Atl.  915.  ^u  . 
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§  211.  Publication.  In  Iowa  the  statute  requires  publication 
of  a  notice  of  incorporation.  The  corporation  may  commence 
business  when  its  articles  of  incorporation  are  filed  with  the 
secretary  of  state  and  has  three  months  within  which  to  publish 
the  notice,  during  which  time  its  acts  are  valid.  After  that 
time,  if  the  notice  has  not  been  published,  its  acts  become 
invalid.!* 

§  212.  Powers  and  duties  of  ofiicer  or  court.  The  legislature 
has  power  to  give  to  the  secretary  of  state  or  to  a  designated 
board  or  tribunal  power  to  legally  ascertain  and  determine 
whether  the  proposed  corporation  is  against  public  policy  or 
otherwise  objectionable,  and  to  refuse  to  file  the  articles  if  he 
determines  that  it  is  so,  and  statutes  to  this  effect  have  sometimes 
been  enacted.^*  In  some  states  the  duties  of  the  secretary  of 
state  with  respect  to  filing  certificates  of  incorporation  and  pa- 
pers relative  to  corporations  are  ministerial,  and  if  eertificates 
and  papers  relative  thereto,  he  has  no  discretion  in  the  matter. ^^ 
In  Tennessee  the  powers  and  duties  of  the  secretary  of  state  with 
respect  to  the  registration  and  certification  of  charters  are  purely 
ministerial,  and  he  is  only  authorized  to  register  and  certify 

13  Adler  v.  Baker-Dodge  The-  discretion  and  judgment,  and  are 
atre  Co.,  190  Iowa  970,  181  N.  W.  more  than  ministerial.  It  is 
254.  within  their  jurisdiction  to  reject 

Personal   liability    of   stockhold-  articles    on   the   ground    of  public 

ers  for  failure   of  officers  to  pub-  policy    because    the    common    and 

lish  notice,  see  §  4158,  infra.  preferred      stock      provided      for 

Effect   of   curative   act   on   such  therein  are  so  disproportionate  in 

liability,   see  §4145,   infra.  amount  that  the  preferred  is  such 

14  Under  the  Iowa  statute  the  in  name  only.  Lloyd  v.  Eamsay, 
secretary  of  state  may  refuse  to  192  Iowa  103,  183  N.  W.  333. 
file  the  articles  if  he  determines  15  He  cannot  determine  from 
that  their  object  is  against  public  matters  outside  of  the  papers 
policy,  in  which  case  his  action  whether  or  not  to  file  them.  So 
may  be  reviewed  by  the  execu-  he  cannot  refuse  to  file  an  amend- 
tive  council,  which  is  given  power  ed  certificate  which  substantially 
to  determine  whether  the  articles  complies  with  the  statute  on  the 
are  against  public  policy  or  oth-  ground  that  the  proposed  amend- 
erwise  objectionable,  and  to  sus-  ment  is  ultra  vires.  State  ex  rel. 
tain  or  overrule  the  action  of  the  Security  Savings  &  Loan  Ass  'n  v. 
secretary  of  state.  The  powers  Brodigan,  —  Nev.  — ,  192  Pac. 
conferred  on  the  secretary  and  263,  citing  1  Fletcher  Cyo.  Corp. 
council    involve    the     exercise    of  §  212. 
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charters  in  the  form  prescribed  by  the  statute:"  Statutes  some- 
times require  approval  of  the  certificate  by  the  attorney  general 
in  certain  cases.^'' 

In  Nebraska  banks  are  required  to  obtain  a  charter  from  the 
state  banking  board.  The  board  is  required  to  make  an  investi- 
gation as  to  the  integrity  and  responsibility  of  persons  applying 
for  a  charter.  Any  person  may  appear  and  protest  against  the 
granting  of  a  charter,  and,  if  his  protest  is  overruled,  may  prose- 
cute error  to  the  district  court.^*  The  board  is  purely  in  the 
nature  of  an  administrative  body,  and  in  a  proceeding  before  it 
on  application  for  a  charter  the  statute  must  be  strictly  con- 
strued.^® Where  it  appears  that  the  board  has  acted  within  its 
jurisdiction,  and  that  all  the  jurisdictional  facts  essential  to  up- 
hold its  final  order  denying  an  application  for  a  bank  charter 
are  sustained  by  some  evidence  competent  for  the  board  to  con- 
sider, its  order  will  be  upheld  in  error  proceedings  to  the  district 
court  apd  on  appeal  to  the  supreme  court.^"  And  where  it  is 
clear  that  there  has  been  no  abuse  of  discretion,  the  supreme 
court  will  not  substitute  its  judgment  for  the  findings  of  the 
board.*^ 

,  Mandamus  lies  to  compel  a  state  auditor  of'  public  accounts 
to  issue  a  permit  to  organize  a  bank  where  his  duty  to  issue  it  is 
absolute,^*  or  to  compel  the  secretary  of  state  to  file  a  certificate 
or  amended  certificate  of  incorporation  which  substantially  com- 
plies with  the  statute,  where  his  duties  in  that  respect  are  minis- 
terial.^ But  it  will  not  lie  to  compel  the  attorney  general  to 
approve  a  certificate  of  incorporation  where  such  certificate  does 
not  conform  to  the  statutory  requirements,  or  where  he  acts 
judicially  in  passing  on  the  sufficiency  of  the  certificate,  and  has 

16  United  Hosiery  Mills  Corp.  v.'  of  Scottsbluff,   105   Neb.   248,   179 

Stevens,  146  Tenn.  531,  243  S.  W.  N.  W.  1021. 

656.  20  In  re  Commercial  State  Bank 

ITMeGalliard     v.     McCran,     —  of   ScottsblufC,   105   Neb.    248,   179 

N.  J.  L.  — ,  116  Atl.  106.  N.  W.  1021. 

18  Charges  made  by  the  protes-  21  In  re  Commercial  State  Bank 
tant  against  the  integrity  and  re-  of  Scottsbluff,  105  Neb.  248,  179 
sponsibility   of   the    applicant    are  N.  W.  1021. 

privileged,    and    cannot    be    made  22  People     v.     Eusaell,     294    111. 

the   basis    of  an    action   for   libel.  2S3,  128  N.  E.  495. 

Shummway   v.    Warrick,    —    Neb.  23  State    ex    rel.    Security    Sav- 

— ,  189  N.  W.  301.  ings  &  Loan  Ass  'n  v.  Brodigan,  — 

19  In  re  Commercial  State  Bank  Nov.  — ,  192  Pac.   263. 
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refused  to  approve  the  certificate  in  question  on  the  ground  that 
it  does  not  comply  with  the  law.^* 

The  action  of  the  board  or  tribunal  is  sometimes  reviewable 
by  certiorari  where  it  has  exceeded  its  proper  jurisdiction  or 
otherwise  acted  illegally  in  the  matter.^* 

§  215.  Filing  and  recording — General  niles.*^ 

§216.  — With  county  officer.  Filing  of  the  incorporation 
papers  in  the  county  where  the  principal  office  of  the  corporation 
is  located  is  sometimes  made  by  statute  a  condition  precedent  to 
corporate  existence.*'.  Piling  of  certificates  of  incorporation  and 
organization  in  the  town  clerk's  office  as  required  by  law  is  not 
constructive  notice  to  the  community  of  the  existence  of  the  cor- 
poration in  the  absence  of  a  statutory  provision  to  that  effect.** 

V.      CHAETEE 

§226.  What  constitutes.  Constitutional  provisions,*®  and 
the  provisions  of  the  statutes  or  general  incorporation  act  under 
which  a  corporation  is  formed,'"  enter  into  and  form  a  part  of 
its  charter,  and  the  incorporation'  papers  and  such  statutes  are 
to  be  construed  together,  the  latter  controlling  in  case  of  a 
conflict.'^  It  is  not  necessary  that  the  general  law  be  copied  in 
the  charter,  but  it  forms  an  essential  part  of  it  and  all  parties 
are  bound  by  its  terms,  whether  copied  in  the  charter  or  found 
only  on  the  statute  book.'*    A  bank  or  trust  company,  by  accept- 

84MoGalliard  v.  MeCran,  —  N.  quoting     1     Fletcher     Cye.     Corp. 

J.  L.  — ,  116  Atl.  106.      ,  §  226. 

ZS  Lloyd    V.    Eamsay,    192    Iowa  30  Peters     v.     United     States 

103,  183  N.  W.   333.  Mortg.    Co.,   —   Del.    Ch.   — ,    114 

26  Effect  upon  the  corporate  ex-  Atl.  598;  Kresiu  v.  Brotherhood 
istence  of  failure  to  file  eertifi-  of  American  Yeomen,  217  111.  App. 
cate  in  organizing  a  corporation,  448;  Detroit  Mortg.  Corp.  v.  See- 
see  note  18  A.  L.  B.  376.  retary  of  State,  211  Mich  320,  178 

27  People  V.  Cherniafc,  216  111.  N.  W.  697,  182  N.  W.  526;  Weede 
App.  423.  V.    Emma    Copper    Co.,    58    Utah 

28Namura     v.     Machulsky,     96  524,     200     Pac.     517,    .quoting     1 

Conn.  465,  114  Atl.  672.  Fletcher  Cyc.  Corp.  §  226. 

29 Peters     v.     United     States  31  Weede  v.   Emma  Copper   Co., 

Mortg.   Co.,   —    Del.    Ch.   — ,    114  58  Utah   524,   200  Pac.   517,  quot- 

Atl.  598;  Weede  v.  Emma  Copper  ing  1  Fletcher  Cyc.  Corp.  §  226. 

Co.,    58   Utah    524,   200   Pac.    517,  32  Weede   v.   Emma   Copper  Co., 
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ing  a  charter  from  the  state,  impliedly  agrees  to  be  bound  by- 
valid  statutes  relating  to  such  companies,  including  those  in  re- 
gard to  the  liquidation  of  their  affairs  when  they  become  in- 
solvent, and  must  abide  by  them  when  the  company  goes  into 
liquidation.''  So  a  statute  authorizing  the  commissioner  of 
banks  to  close  the  doors  of  a  bank  or  trust  company  and  take 
possession  of  its  business  and  assets  under  certain  circumstances 
binds  a  trust  company  organized  after  its  enactment  to  the  same 
extent  as  if  inserted  in  a  special  act  of  incorporation,  but  no 
further.'* 

§227.  Acceptance.  In  Georgia  acceptance  of  a  charter  is- 
sued by  a  court  or  user  of  the  corporate  franchise  is  essential 
to  constitute  a  corporation.'^  Where  a  charter  is  applied  for 
and  granted,  acceptance  will  be  presumed  from  such  previous 
application.'^ 


58  Utah  524,  200  Pac.  517,  quot- 
ing 1  Fletcher  Cye.  Corp.  §  226. 

33  Com.  V.  Allen,  —  Mass.  — , 
133  N.  E.  625.  As  by  a  provision 
giving  the  commissioner  of  banks 
power  to  prosecute  and  defend 
suits  and  other  legal  proceedings 
in  its  name.  In  re  Cosmopolitan 
Trust  Co.,  —  Mass.  — ,  133  N.  E. 
630. 

34  Cosmopolitan  Trust  Co.  v. 
Mitchell,  —  Mass.  — ,  136  N.  E. 
403. 


36  Adams  v.  Overland-Madison 
Co.,  27  Ga.  App.  531,  109  S.  E.  413. 

Evidence  held  sufficient  to  au- 
thorize the  conclusion  that  char- 
ter was  accepted  and  that  there 
was  an  organization  under  it. 
Smith  V.  Satilla  Pecan  Orchard  & 
Stock  Co.,  152  Ga.  538,  110  S.  B. 
303. 

36  Smith  v.  Satilla  Pecan  Or- 
chard &  Stock  Co.,  152  Ga.  538, 
110  S.  B.  303. 
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CHAPTER  8 

Ceeation  Under  Special  Acts 

§  228.  Constitutional  prohibition  against  special  acts. 

§  229.  Exceptions. 

§"239.  Acceptance  of  charter — Necessity. 

§228.  Constitutional  prohibition  ag'ainst  special  acts.  Spe- 
cial acts  of  incorporation  must  conform  to  constitutional  pro- 
visions requiring  statutes  to  contain  but  one  subject  which  must 
be  expressed  in  the  title.^ 

§229.  Exceptions.  Prohibitions  against  incorporation  by 
special  act  sometimes  make  an  exception  in  cases  where  no  gen- 
eral laws  exist  providing  for  the  creation  of  corporations  of  the 
same  general  character  as  the  corporation  T)roposed  to  be  cre- 
ated.» 

§239.  Acceptance  of  charter — Necessity.  The  state  cannot 
force  its  bounty  upon  private  persons  by  incorporating  them 
without  their  consent  and  against  Ihelr  will.* 

1 A     single      act      incorporating  porating   a   charitable    corporation 

two    banks    violates    such    a    pro-  and  giving  it  power  to  perpetuate 

vision.     Council.  V.  Brown,  151  Ga.  its    existence    without    which    the 

564,  107  S.  E.  867.  purpose  of  the  incorporation  would 

2  A   prohibition   containing   such  have    been    defeated,    and    which 

an      exception      does      not      apply  power    was    expressly    denied    by 

where  the  powers  conferred  by  the  the   general  incorporation  laws  in 

special  act  are  not  such   as   could  force  at  the  time.     Singer  v.  Mary 

be   exercised  by  a  corporation  in-  Byrd  Wyman  Memorial  Ass'n,  138 

corporated   under   the    general    in-  Md.  398,  114  Atl.  50. 

corporation   laws,  and  hence   does  3  State    v.    Cosgrove,    36    Idaho 

not  invalidate  a  special  act  ineor-  278,  210  Pac.  393. 
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CHAPTER  9 

Organization 
§  256.  Place  of  organizatiou. 

§256.  Place  of  organization.  Meetings  of  incorporators  or 
stoekholdeTs  for  the  exercise  of  strictly  corporate  functions, 
such  as  accepting  the  charter  and  organizing  the  corporation 
cannot  be  held  outside  of  the  state.^ 

1  Hening  &  Hagedorn  v.  Glanton,      27  Ga.  App.  339,  108  S.  E.  256. 
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CHAPTER  10 
De  Facto  Corporations 

I.   GENERAL    CONSIDERATIONS 

§  273.  Definition  and  nature. 

II.  DOCTRINE  IN  RELATION  TO  COLLATERAL  ATTACK 

§  274.  statement  of  the  rule. 

§  275.  Statutory  provisions. 

§  277.  Limitations  of  and  exceptions  to  rule. 

XXL   REQUISITES   Or  CORPORATION  DE  FACTO 

§  278.  General  statement. 

§  285.  Lawful  authority  for  existence  of  corporation — Expiration  or  for- 
feiture of  charter. 
§  290.  Compliance  ■with  provisions  of  statute  or  charter — In  general. 
§  292.  —  View  that  colorable  compliance  sufficient. 
§  295.  —  Contents  of  articles  or  certificate  and  affidavits. 
§  297.  —  Provisions  as  to  capital  stock. 
§  298.  —  Filing  or  recording  articles  or  certificate. 
§303.  Assumption  or  user  of  corporate  powers. 

IV.   RIGHTS    AND   LIABILITIES    OF   DE   FACTO    CORPORATIONS   AND   THEIR 

MEMBERS 

§  305.  Contracts  with  de  facto  corporations. 

§  306.  Ownership  of  property  and  conveyances  of  same, 

§  312.  Actions,  by  and  against — In  general. 

§  314.  Torts  by  and  against — Torts  by. 

§  317.  Criminal  proceedings^-Crimes  against  de  facto  corporations. 

§  318.  Bights  and  liabilities  of  members  and  officers — In  general. 

§  321.  —  Statutory  liability  for  corporate  debts. 

I. '  GENERAL  '  CONSIDERATIONS 

§273.  Definition  and  nature.  "A  de  facto  corporation  has 
been  defined  to  be  an  association  which  actually  exists  for  all 
practical  purposes  as  a  corporate  body,  but  which,  because  of 
failure  to  comply  with  some  provision  of  law,  has  no  legal  right 
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to  corporate  existence."^  "The  phrase  'de  facto  corporation' 
is  generally  used  to  denote  bodies  of  a  more  or  less  defective 
legal  organization,  limited  to  such  as  fall  short  of  being  de  jure, 
but  which  such  organization  is  so  far  complete  and  legal  that^ 
their  corporate  existence  cannot  be  attacked  collaterally. "  *  A 
de  facto  corporation  is  one  actually  organized  and  the  charter 
filed,  but  having  some  defect.* 

II.  DOCTRINE  IN  RELATION  TO  COLLATERAL  ATTACK 

§  274.  Statement  of  the  rule.  A  corporation  de  facto  can- 
not be  collaterally  attacked  as  to  the  regularity  of  its  incorpo- 
ration.* After  a  certificate  of  incorporation  has  been  issued 
by  the  secretary  of  state,  the  validity  of  the  incorporation  can 
only  be  attacked  by  the  state  in  a  direct  proceeding  for  that 
purpose.^ 

§275.  Statutory  provisions.  The  California  statute  applies 
only  to  such  corporations  as  are  not  forbidden  by  positive  law 
to  do  business  as  de  facto  corporations,  and  hence  does  not 
apply  to  attempted  acts  of  a  corporation  whose  charter  has 
been  forfeited  for  failure  to  pay  its  license  tax  and  whose  acts 
thereafter  are  expressly  made  unlawful  by  the  statute  declaring 
the  forfeiture.® 

§  277.  Limitations  of  and  exceptions  to  rule.  The  rule  as  to 
collateral  attack  has  no  application  where  persons  who  are  sued 
individually  seek  to  escape  individual  liability  by  setting  up 
that  the  obligation  is  that  of  a  corporation.  In  such  case  the 
burden  of  proving  the  existence  of  the  corporation  rests  upon 
the  defendants,  and  requiring  them  to  prove  it  does  not  con- 

1  Council  V.  Brown,  151  Ga.  a  drainage  district  cannot  be  col- 
564,  107  S.  E.  867.  laterally  inquired  into  at  the  suit 

2  Herbst  v.  Held,  —  Iowa  — >  of  individuals.  State  v.  Albany 
190  N.  W.  153.  Drain.  Dist.,  290  Mo.  33,  234  S.  W. 

3  In  re  Ballard,  279  Fed.  574.  339. 

4  American  University  v.  Wood,  5  Drake  Hotel  Co.  v.   Crane,  — 
216   HI.   App.   189;    Scharbauer  v.  Mo.  App.  — ,  240  S.  W.  859. 
Lampasas    County,    —    Tex.    App.  6  Van     Landingham     v.     United 

— ,  235  S.   W.   533,  rev'g  —  Tex.       Tuna  Packers,  —  Cal.  — ,  208  Pac. 
Civ.  App.  — ,   214  S.  W.  468.  973. 


Legality  of  the  organization  of 
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stitute  a  collateral  attack  upon  the  validity  of  the  corporation 
by  the  plaintiff  J 

III.    REQUISITES  OF  CORPORATION  DE  FACTO 

§278.  General  statement.'  There  is  a  de  facto  corporation 
where  there  is  a  valid  law  under  which  a  corporation  having 
the  powers  assumed  might  have  been  lawfully  created,  and  an 
attempt  in  apparent  good  faith  has  been  made  to  comply  with 
the  law,  and  the  corporation  thus  attempted  to  be  created  is  or- 
ganized and  enters  upon  the  transaction  of  business  j^  or  as 
stated  by  some  of  the  courts,  where  there  is  a  law  authorizing 
such  a  corporation  and  where  there  has  been  an  effort  to  or- 
ganize under  the  law,  and  the  corporation  is  transacting  busi- 
ness in  the  corporate  name.^"  The  essentials  have  been  stated 
to  be  a  valid  law  under  which  the  corporation  may  be  organ- 
ized, an  attempt  in  good  faith  to  organize  under  that  law,  a 
colorable  or  apparent  compliance  with  the  law,  and  user  of 
corporate  powers ;  ^^  and  also  to  be  a  law  under  which  such  a 
corporation  may  lawfully  be  formed,  a  bona  fide  attempt  to  form 
a  corporation  according  to  law,  and  user  of  or  an  attempt  to 
use  its  corporate  powers.^* 

§  285.  Lawful  authority  for  existence  of  corporation — Expi- 
ration or  forfeiture  of  charter.  In  some  jurisdictions  it  is  held 
that  a  corporation  which  continues  to  exercise  corporate  pow- 
ers after  the  expiration  of  its  charter  is  not  a  corporation  de 
facto,  and  that  its  existence  may  be  collaterally  attacked.**    In 

TBonfils  V.  Hayes,  70  Colo.  336,  change,  —   Del.   Eq.  — ,    116   Atl. 

201  Pac.  677.  898;     Inter-Ocean    Newspaper    Co. 

SOgden     Packing     &     Provision  v.   Robertson,   296   111.   92,   129   N. 

Co.    V.    Wyatt,    —    Utah    — ,    204  E.    523. 

Pac.    978,    citing   1   Fletcher    Cyc.  18  Bonfils    v.    Hayes,     70     Colo. 

Corp.  §  378.  336,  201  Pac.  677. 

9  Herbst  v.  Held,  —  Iowa  — ,  13  There  is  no  corporation  de 
190  N.  W.  153.  facto  where  there  is  no  certificate 

10  Foreign  corporation  held  to  of  renewal  extending  the  corpo- 
be  a  corporation  de  facto.  Schar-  rate  existence  and  no  bona  fide 
bauer  v.  Lampasas  County,  —  attempt  to  extend  its  existence, 
Tes.  App.  — ,  235  S.  W.  533,  rev  'g  and  its  existence  may  be  ques- 
—  Tex.  Civ.  App.  — ,  214  S.  W.  tioned  collaterally.  Bonfils  v. 
468.  Hayes,  70  Colo.  336,  201  Pac.  677. 


11  Read   v.    Tidewater    Coal   Ex- 
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California  a  corporation  whose  charter  has  been  ipso  facto  for- 
feited for  failure  to  pay  its  license  tax  cannot  continue  to 
function  as  a  de  facto  corporation  so  as  to  give  validity  to  its 
acts  and  contracts  entered  into  during  the  period  of  such  for- 
feiture and  prior  to  the  subsequent  revival  of  its  charter.^* 

§  290.  Compliance  with  provisions  of  statute  or  charter — In 
general.  To  constitute  a  de  facto  corporation  there  must  be  at 
least  a  colorable  or  apparent  compliance  with  the  statutory 
requirements.^^  So  there  is  not  even  a  de  facto  corporation 
where  there  is  no  attempt  whatever  to  comply  with  any  of  the 
statutory  requirements  as  to  the  formation  of  corporations ;  ^^ 
or  where  an  application  for  a  charter  and  the  accompanying 
papers  are  sent  to  the  secretary  of  state,  but  are  returned  for 
irregularities,  although  business  is  carried  on  in  the  name  se- 
lected for  the  corporation.^''  A  partnership  cannot  make  itself 
a  corporation  so  as  to  confer  jurisdiction  on  a  federal  court 
of  an  action  in  which  it  is  a  plaintiff  by  holding  itself  out  as 
a  corporation.^'  And  merely  signing  articles  of  incorporation, 
the  terms  of  which  are  unknown  except  to  the  signers,  is  not^ 
sufScient  to  constitute  a  de  facto  corporation  where  there  is 
nothing  in  their  subsequent  outward  conduct  in  carrying  on  the 
business  to  differentiate  the  organization  from  that  of  a  part- 
nership previously  existing  between  the  signers.^' 

§  292.  —  View  that  colorahle  compliance  sufficient.^" 

§295.  — Contents  of  articles  or  certificate  and  affidavits. 
There  may  be  a  de  facto  corporation  not  for  profit  although  the 
certificate  of  incorporation  fails  to  state  the  conditions  of 
membership  with  sufflcient  detail.*^ 

W  Van    Landingham    v.    United  17  In  re  Ballard,  279  Fed.  574. 

Tuna    Packers,    —    Cal.    — ,     208  18  Erskine   Motors    Co.   v.   Chev- 

Pac.  973.  relet  Motor  Co.,  1-80  N.  C.  95,  105 

15Doyle-Kidd     Dry     Goods     Co.  S.  E.  420. 
V.  A.  W.  Kennedy  &  Co.,  —  Ark.  19  Ogden    Packing    &    Provision 

— ,  243  S.  W.   66;   Ogden  Packing  Co.    v.    Wyatt,    —    Utah    — ,    204 

&  Provision  Co.  v.  Wyatt,  — •  Utah  Pac.  978. 
— ,  204  Pac.  978.  20  See     Doyle-Kidd    Dry     Goods 

16Doyle-Kidd  Dry  Goods  Co.  v.  Co.   v.   A.  W.   Kennedy   &   Co.,  — 

A.  W.  Kennedy  &  Co.,  —  Ark.  — ,  Ark.  — ,  243  S.  W.  66. 
243  S.  W.  66.  21  Eead   v.    Tidewater   Coal   Ex- 
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§297.  — Provisions  as  to  capital  stock.  Where  articles  of 
incorporation  were  filed,  a  certificate  was  issued  by  the  secre- 
tary of  state,  certificates  of  stock  were  issued  and  delivered  to 
each  of  the  incorporators,  a  meeting  of  stockholders  was  held, 
and  directors  and  officers  were  chosen,  it  was  held  that  there 
was  a  de  facto  corporation,  at  least  in  so  far  as  one  of  the  in- 
corporators was  concerned,  although  there  was  no  regular  stock 
subscription  and  the  statute  was  not  complied  with  in  respect  to 
issuing  stock  certificates.^^ 

§  298.  —  Filing  or  recording  articles  or  certificate.*^  There 
is  not  even  a  de  facto  corporation  where  there  has  been  no 
attempt  whatever  to  comply  with  statutory  provisions  requiring 
the  articles  or  certificate  of  incorporation  to  be  filed  or  re- 
corded.** In  New  Jersey  there  may  be  a  de  facto  corporation 
though  the  certificate  of  incorporation,  signed  by  the  incorpo- 
rators, has  not  been  filed  with  the  secretary  of  state  or  re- 
corded in  the  county  clerk's  ofiice.*^  There  may  be  a  de  facto 
corporation  in  Illinois  though  the  certificate  of  incorporation 
issued  by  the  secretary  of  state  is  not  recorded  in  the  office  of 
the  recorder  of  deeds  of  the  county  where  the  principal  office  of 
the  corporation  is  located.*®  In  Nebraska  there  may  be  a  de 
facto  corporation  where  the  articles  are  filed  with  the  county 
clerk,  but  not  with  the  secretary  of  state.*'' 

§  303.  Assumption  or  user  of  corporate  powers.  To  make 
a  body  of  men  a  corporation  de  facto  they  must  have  done  some 

change,   —   Del.   Ch.  — ,    116  Atl.  ances  was  equally  consistent  with 

898.  the    existence    of    a    partnership. 

22  Maxey  v.  Peavey,  —  Wis.  — ,  Ogden  Packing  &  Provision  Co. 
187  N.  W.  1020.  V.   Wyatt,  —  Utah  — ,    204   Pac. 

23  Effect  upon  the  corporate  ex-  978,  citing  1  Fletcher  Cyc.  Corp. 
istence  of  failure  to  file  certificate  §  298. 

in    organizing   a    corporation,    see  26Prawley    v.    Tenafly    Transp. 

note  22  A.  L.  E.  376.  Co.,    95    N.    J.    L.    405,    113    Atl. 

24  Held  to  be  no  corporation  de       242. 

facto   until   the   articles   of   incor-  26  Inter-Oeean     Newspaper     Co. 

poration  were  filed,  where  nothing  v.   Eobertson,   296   111.   92,   129   N. 

had  previously  been  done   toward  E.    523;    American    University    v. 

incorporation    except     to     execute  Wood,  216  111.  App.  189. 

articles    of   incorporation,    and   to  27  United     States     v.     Delatour, 

carry  on  an  existing  business  in  a  275  Fed.  137. 
way  which  to  all  outward-  appear- 
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act  or  acts  in  attempted  execution  of  the  powers  conferred  by 
the  certificate  of  incorporation.^*  The  mere  fact  that  persons 
to  whom  a  charter  has  been  granted,  but  who  have  not  ac- 
cepted it,  use  the  name  of  the  proposed  corporation  as  a  trade 
name  does  not  constitute  them  a  corporation  de  facto.*' 

IV.   EIGHTS   AND    LIABILITIES    OP    DE   FACTO    CORPORATIONS    AND 
THEIR  MEMBERS 

§305.  Contracts  with  de  facto  corporations.^"*  A  de  facto 
corporation  may  maintain  an  action  for  breach  of  a  warranty 
of  goods  sold.'^ 

§  306.  Ownership  of  property  and  conveyances  of  same.    As 

against  a  collateral  attack  a  de  facto  corporation  is  entitled  to 
take  title  to  real  estate,  and  a  deed  to  it  divests  the  grantor  of 
title.s2 

§  312.  Actions  by  and  against — In  general.*^  j^  corporation 
de  facto  may  sue  to  enjoin  a  competitor  from  unlawfully  inter- 
fering with  its  business.** 

§  314.  Torts  by  and  against — Torts  by.  It  is  only  necessary 
to  show  a  de  facto  corporate  existence  to  sustain  an  action 
against  a  corporation  for  negligence  causing  personal  injurj' 
or  death.*^ 

§  317.  Criminal  proceedings — Crimes  against  de  facto  corpo- 
rations. In  a  prosecution  for  larceny  of  corporate  property  it 
is  only  necessary  to  show  a  de  facto  corporate  existence.** 

28  Frawley    v.    Tenafly    Transp.  32  United  States  v.  Belatour,  275 

Co.,    95    N.    J.    L.    405,    113    Atl.  Fed.  137. 

242.  33  Actions      on      contracts,      see 

2S  Adams    v.    Overland-Madison  §  305,    supra. 

Co.,   27   Ga.   App.   531,   109    S.    E.  34 American     University     v. 

413.  Wood,  2i6  111.  App.  189. 

30  Individual   liability   of   stock-  36  Frawley    v.    Tenafly    Transp. 

holders,  see  §318,  infra.  Co.,    95    N.    J.    L.    405,    113    Atl. 

SlEoss     P.     Beckstrom     Co.     v.  242. 

Armstrong     Paint     &     Varnish  36  Pearrow    v.    State,    146    Ark. 

Works,  220  111.  App.  598.  182,  225   S.  W.  311. 
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§  318.  Rigfhts  and  liabilities  of  members  and  officers — In  gen- 
eral. Where  there  is  a  de  facto  corporation,  the  associates  are 
not  liable  individually  on  contracts  entered  into  by  the  cor- 
poration.^' Generally  stockholders  of  a  de  facto  corporation 
are  not  liable  as  partners  for  corporate  debts  to  persons  deal- 
ing with  it  as  a  corporation,  in  the  absence  of  a  statute  impos- 
ing such  liability.'*    But  in  Arkansas  they  are  liable  as  part- 


§  321.  —  Statutory  liability  for  corporate  debts.  Proof  of 
a  corporation  de  facto  will  not  relieve  directors  and  officers  from 
a  statutory  liability  imposed  upon  them  individually  for  debts 
and  liabilities  incurred  by  them  in  the  name  of  the  corpora- 
tion before  its  incorporation  or  organization  is  completed,  but 
to  escape  that  liability  a  corporation  de  jure  must  be  shown.*" 

87  Sawyer     v.     Pabst     Brewing  39  See    Doyle-Kidd     Dry     Goods 

Co.,  22  Ariz.  384,  18  A.  L.  E.  277,  Co.   v.  A.   W.  Kennedy   &   Co.,  — 

198  Pae.  118.  Ark.  — ,  243  S.  W.   66. 

38  Eead   v.   Tidewater   Coal   Ex-  40  Inter-Ocean  Newspaper  Co.  v. 

change,  —   Del.   Ch.   — ,    116   Atl.  Eobertson,   296  111.   92,   129  N.   E. 

898;    Inter-Ocean    Newspaper    Co.  523. 
V.  Eobertson,  296  111.  92,  129  N.  E. 
523. 


53 


CHAPTER  11 

Corporations  by  Estoppel 

II.   ESSENTIAL  REQUISITES   OP  ESTOPPEL 

§  324.  Necessity  for  equitable  grounds  of  estoppel  and  effect  of  fraud. 
§  325.  Good  faith,  knowledge,  notice  and  reliance. 
§  326.  Necessity  for  de  facto  corporate  existence. 
§  327.  Necessity  for  lawful  authority. 

ni.  ACTS  CONSTITUTING  ESTOPPEL  AND  PERSONS  ESTOPPED 

§  334.  Estoppel  of  persons  contracting  or  dealing  with  corporation — In 
general. 

§  340.  —  Eight  to  sue  members  or  officers  as  individuals. 

§  341.  —  Estoppel  in  cases  other  than  actions  on  contract. 

§  345.  —  Use  of  name  importing  corporation. 

§  348.  Estoppel  of  promoters,  members  and  officers  of  pretended  corpora- 
tion— Estoppel  of  promoters  and  members. 

§  349.  —  Estoppel  of  officers. 

§  350.  —  Estoppel  of  members  and  officers  as  between  themselves  or  as 
against  the  corporation.   > 

§  352.  Estoppel  arising  from  actions  by  or  against  pretended  corporation — 
Estoppel  of  persons  suing  or  sued  by  corporations. 

§  354.  —  Estoppel  of  corporation. 

II.   ESSENTIAL    REQUISITES    OP    ESTOPPEL 

§  324.  Necessity  for  equitable  grounds  of -estoppel  and  effect 
of  fraud.  There  is  no  basis  for  applying  the'  doctrine  of  estop- 
pel so  as  to  permit  a  person  td  enforce  a  contract  made  with  a 
corporation  after  its  charter  had  been  forfeited  for  failure  to 
pay  its  license' tax,  where  it  appears  that  the  other  party  did 
not  expend  any  money  or  property  or  change  his  position  in 
any  respect  in  reliance  upon-  the  contract,  and  that  the  cor- 
poration has  not  received  and  retained  any  benefit  therefrom.^ 

1  Van  Landingham  v.  United 
Tuna  Packers,  —  Cal.  — ,  208 
Pac.  973. 
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§325.  Grood  faith,  knowledge,   notice  and  reliance.     The 

doctrine  of  estoppel  will  not  be  applied  so  as  to  permit  a  person 
to  enforce  a  contract  made  with  a  corporation  after  its  charter 
had  been  forfeited  for  failure  to  pay  its  license  tax,  where, 
though  the  facts  in  relation  to  the  forfeiture  were  unknown  to 
all  of  the  parties  to  the  contract,  the  means  of  knowledge  there- 
of were  equally  available  to  all  of  them.^ 

§326.  Necessity  for  de  facto  corporate  existence.  Persons 
contracting  with  the  promoters  of  a  corporation  are  not  es- 
topped to  deny  its  corporate  existence  in  an  action  by  it  against 
them  for  false  representations  alleged  to  have  been  made  in 
the  course  of  the  negotiations,  where  it  was  not  a  de  facto  cor- 
poration when  the  representations  were  made.' 

§  327.  Necessity  for  lawful  authority.  Directors  of  a  bank 
which  has  held  itself  out  as  a  corporation  and  done  business 
as  such  are  estopped  to  deny  its  existence  on  the  ground  that 
the  special  act  incorporating  it  violated  a  constitutional  pro- 
vision prohibiting  the  passage  of  a  law  containing  more  than 
one  subject,  or  containing  matter  different  from  what  is  ex- 
pressed in  the  title  thereof.* 

in.   ACTS    CONSTITUTING    ESTOPPEL    AND    PERSONS    ESTOPPED 

§  334.  Estoppel  of  persons  contracting  or  dealing  with  cor- 
poration— In  general.  A  person  who  contracts  or  otherwise 
deals  with  a  body  of  men  as  a  corporation  thereby  admits  that 
they  are  a  corporation,  and  is  estopped  to  deny  thoir  incorpo- 
ration in  an  action  against  him  based  upon  or  arising  out  of 
such  contract  or  course  of  dealing.^ 

§  340.  —  Sight  to  sue  members  or  officers  as  individuals.    A 

person  who  has  contracted  with  an  association  as  a  corporation 

2  Van  Landingham  v.  United  SKelley  v.  Stern  Publishing  &. 
Tuna  Paekeis,  —  Cal.  — ,  208  Pae.  Novelty  Co.,  147  Ark.  383,  227  S. 
973.  W.    609;    American   University    v. 

3  Samuel  Meyers,  Inc.  v.  Ogden  Wood,  216  lU.  App.  189;  Erskine 
Shoe  Co.,  173  Wis.  317,  181  N.  W.  Motors  Co.  v.  Chevrolet  Motor 
306.  Co.,  180  N.  C.  619,  105  8.  E.  420. 

4  Council  V.  Brown,  151  Ga;  564, 
107  S.  E.  867. 
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cannot  maintain  an  action  on  the  contract  against  the  asso- 
ciates, or  the  officers  making  the  contract,  as  individuals  or 
partners.®  The  fact  that  a  corporation  would  have  been  es- 
topped to  deny  its  corporate  existence  in  a  suit  against  it  for 
a  tort  because  it  was  doing  business  as  a  corporation  does  not 
relieve  its  directors,  who  were  actively  engaged  in  conducting 
its  business,  from  liability  for  such  tort,  where  it  is  not  even  a 
corporation  de  factoJ 

§341.  — Estoppel  in  ca^es  other  thaji  actions  on  contract. 

The  former  president  of  a  corporation,  and  a  new  corporation 
of  which  he  is  the  dominant  spirit,  are  estopped  to  deny  the 
existence  of  the  former  corporation  in  a  suit  by  it  to  enjoin 
them  from  unlawfully  interfering  with  its  business.* 

§345.  — Use  of  name  importing  corporation.  There  is  no 
corporation  by  estoppel  where  persons  to  whom  a  charter  h£is 
been  granted  have  not  held  themselves  out  to  the  public  as 
a  corporation  otherwise  than  by  using  the  name  of  the  pro- 
posed corporation  as  a  trade  name,  and  there  is  no  proof  of 
any  loss  or  injury  thereby  to  persons  dealing  with  them.^ 

§348.  Estoppel  of  promoterss  members  and  officers  of  pre- 
tended  corporation — Estoppel   of   promoters   and  members. 

Where  a  bank  continues  to  do  business  after  the  enactment  of 
a  valid  statute  imposing  personal  liability  on  its  stockholders 
for  its  debts  and  providing  that  existing  banks  shall  not  con- 
tinue to  do  business  unless  they  conform  to  its  provisions,  its 
stockholders  will  not  be  permitted  to  deny  its  existence  or  legal 
validity  in  an  action  against  them  to  enforce  the  liability  so 
imposed.^"  That  one  of  the  members  of  a  partnership  signs  his 
name  to  a  partnership  as  "President"  does  not  estop  him  and 
his  associates  to  deny  incorporation.^^ 

6  Sawyer  v.  Pabst  Brewing  Co.,  10  Maxwell    v.     Thompson,     195 

22    Ariz.    384,    18    A.    L.    E.   277,  N.   Y.   App.   Div.   616,   186  N.  T. 

198  Pac.  118.              .  Supp.    208,    afe'd   232    N.    T.    619, 

TBoufils  V.  Hayes,  70  Colo.  336,  134  N.  E.  596. 

201  Pac.  677.  llErskine   Motors   Co.  v.   Chev- 

8  American  University  v.  Wood,  rolet  Motor  Co.,  180  N.  C.  619,  105 
216  111.  App.  189.  S.  E.  420. 

9  Adams  v.  Overland-Madison 
Co.,  27  Ga.  App.  531,  109  S.  E. 
413. 

56 


Ch.  11]  CoBPORATioNS  BY  Estoppel  [§'350 

§  349.  —  Estoppel  of  officers.  Directors  of  a  bank  which  has 
held  itself  out  as  a  corporation  and  carried  on  business  as  such 
are  estopped  to  deny  its  corporate  existence  as  a  defense  to  a 
suit  against  them  by  a  receiver  of  the  bank  to  recover  dam- 
ages for  the  use  and  benefit  of  the  depositors  of  the  bank  be- 
cause of  alleged  negligence  on  their  part  in  the  discharge  of 
their  duties  as  directors.^^ 

■  §  350.  —  Estoppel  of  members  and  officers  as  between  them- 
selves or  as  against  the  corporation.  A  stockholder  suing  for 
the  dissolution  of  a  corporation  cannot  deny  its  incorporation 
where  his  bill  alleges  that  it  is  a  corporation  and  he  has  pre- 
viously signed  an  annual  report  of  the  corporation  as  one ,  of 
its  officers.^'  A  person  who  has  acted  as  a  stockholder,  director 
and  manager  of  a  corporation  for  a  long  period  of  years,  during 
which  time  he  has  assumed  and  asserted  that  its  organization 
and  acts  were  legal  and  regular,  is  estopped,  as  against  the 
corporation  and  its  other  officers  and  stockholders,  to  deny 
the  regularity  of  its  corporate  organization.^*  A  person  who, 
through  her  authorized  agent,  participates  in  the  formation  of 
a  corporation  to  take  over  property  belonging  to  the  estate  o£  a 
decedent,  accepts  stock  issued  to  her  for  the  amount  of  her  sub- 
scription, and  spends  money  credited  to  her  account  as  her 
interest  in  the  estate  over  and  above  the  amount  of  her'  sub- 
scription, cannot  thereafter  attack  the  incorporation  and  with- 
draw her  interest  therefrom.^*  Where  three  persons  organized 
a  corporation  to  purchase  certain  land  under  an  agreement 
whereby  each  was  to  receive  one-third  of  the  stock  and  one  of 
them  was  to  advance  the  money  necessary  to  make  payments 
for  such  land  and  to  take  the  notes  of  the  other  two  each  for 
one-third  of  the  payments  so  made,  and  the  corporation  was 
one  de  facto,  it  was  held  that  one  of  such  other  incorporators, 

12  Council  V.  Brown,  151  Ga.  the  purpose  of  denying  its  right 
564,  107  S.  E.  867.  to   the   possession   and   control    of 

13  Battige  v.  'Walker  Shoe  Co.,  property  which  he  has  placed 
213  Mich.  73,  181  N.  W.  36.  under  its  dominion  and  ownership. 

14  Montoya  v.  Hubbell,  —  N.  M.  Montoya  v.  Hubbell,  —  N.  M.  — , 
— ,  210  Pae.  227,  citing  1  Fletcher  210  Pac.  227. 

Cyc.  Corp.  §350.  ISPeytavin  v.  John  B.   Camors, 

Under     suc)i     circumstances     he      Inc.,  151  La.  747,  92  So.  322. 
cannot  attack  its  organization  for 
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who  acted  as  the  president  of  the  corporation,  was  estopped  to 
set  up  irregularities  in  its  organization  as  a  defense  to  an  action 
on  notes  executed  by  him  pursuant  to  such  agreement.^® 

§  352.  Estoppel  arising  from  actions  by  or  against  pretended 
corporation — Estoppel  of  persons  suing  or  sued  by  corporations. 

One  who  expressly  alleges  the  existence  of  a  corporation  in  his 
declaration,  bill  or  complaint  cannot  thereafter  question,  its 
existence  in  that  case.'''  A  person  suing  a  corporation  as  such 
on  a  corporate  obligation  cannot  deny  its  right  to  set  up  a 
counterclaim  on  the  ground  that  it  had  been  dissolved  prior 
to  the  occurrences  on  which  the  counterclaim  is  based,  particu- 
larly where  the  counterclaim  grows  out  of  the  agreement  on 
which  the  plaintiff's  cause  of  action  is  based.'* 

§  354.  —  Estoppel  of  corporation,'* 


16  Maxcy  v.  Peavey,  —  Wis.  — , 
187  N.  W.   1020. 

ITBattige  v.  Walker  Shoe  Co., 
213  Micli.  73,  181  N.  W.  36. 

18  Grand  Street  Bealty  Co.  v. 
Union  Textile  Co.,  191  N.  T. 
Supp.  655. 

18  Appearance  by  defendant  be- 
fore a  justice  on  the  return  day  of 
the  writ  and  moving  for  a  con- 
tinuance to  a  later  day,  on  which 
later  day  appearance  is  again 
made  and  a  plea  and  affidavit 
filed  denying  the  corporate  exist- 
ence of  the  defendant,  as  author- 
ized by  statute,  will  not  estop  de- 


fendant to  make  the  defense  so 
interposed.  Mitch  v.  United  Mine 
Workers  of  America,  87  W.  Va. 
119,  104  S.  E.  292. 

Appeal  by  defendant  from  a 
judgment  of  a  justice  to  the  cir- 
cuit court  where  a  trial  is  had  de 
novo  on  the  pleadings  before  the 
justice  will  not  estop  defendant 
from  denying  its  corporate  exist- 
ence and  making  the  defense  in- 
terposed by  a  plea  and  affidavit 
putting  the  same  in  issue  which 
it  filed  below.  Mitch  v.  United 
Mine  Workers  of  America,  87  W. 
Va.  119,  104  S.  E.  292. 
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Incorporation  op  Partnerships,  Associations  and  Tenants 

IN  Common 

§  359.  Agreement  of  members  to  incorporate. 
§  361.  Name  of  corporation. 

§  363.  Notice  of  change  from  partnership  to  corporation. 
§  375.  Liability  of  corporation  on  debts  or  contracts  ot  partnership  or  as- 
sociation— In  general. 
§  377.  —  Assumption  either  express  or  implied. 
§  382.  —  Effect  of  assumption  of  debts  by  corporation. 

§359.  Agreement  of  members  to  incorporate.  An  unincor- 
porated £issociation  cannot  be  changed  into  a  corporation  with- 
out the  consent  of  all  of  its  members,  unless  the  contract  of 
association  or  a  statute  permits  such  a  change  upon  the  con- 
sent of  less  than  all.^  And  in  the  absence  of  such  statutory  or 
contract  authority,  a  corporation  formed  in  an  attempt  to  make 
such  change  without  the  consent  of  all  is  a  new  and  separate 
organization,  distinct  from  the  association.^  The  association  is 
not  dissolved  by  the  creation  of  the  corporation  under  such 
circumstances,  nor  is  it  merged  in  the  corporation,  nor  is  its 
title  to  its  property  affected  in  any  way.^  No  member  of  the 
association  can  or  does  become  a  member  of  the  corporation 
without  his  knowledge  and  consent,*  and  a  member  of  the  as- 
sociation who  becomes  a  member  of  the  corporation  does  not 
.  thereby  lose  his  membership  in  the  association  nor  his  interest 
in  the  association's  property.*  Even  if  a  change  can  be  effected 
by  the  association  without  the  consent  of  all  of  its  members, 

1  Great  Council  of  I.  O.  K.  M.  M.,  92  N.  J.  Eq.  593,  114  Atl.  440. 
V.  Mohican  Tribe,  No.  C4,  I.  0.  R.  4  Great  Council  of  I.  O.  E.  M. 
M.,  92  N.  J.  Eq.  593,  114  Atl.  440.  v.  Mohican  Tribe,  No.  64,  I.  O.  E. 

2  Great  •  Council   of   I.   O.   E.   M.  M.,  92  N.  J.  Eq.  593,  114  Atl.  440; 
V.  Mohican  Tribe,  No.  64,  I.  O.  E.  and  see  generally  §  3952,  infra. 
M.,  92  N.  J.  Eq.  593,  114  Atl.  440.  5  Great   Council   of   I.   O.   E.   M. 

S  Great  Council  of  I.  0.  E.  M.  v.  Mohican  Tribe,  No.  64,  I.  O.  E. 
V.  Mohican  Tribe,  No.  64,  I.  0.  E.       M.,  92  N.  J.  Eq.  593,  114  Atl.  440. 
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all  of  them  must  be  notified  of  the  contemplated  action,  so  as  to 
bind  them  by  failure  to  appear.^ 

Under  the  Texas  statute  consent  of  a  majority  of  the  mem- 
bers of  a  religious  society  is  necessary  to  its  incorporation.' 

§361.  Name  of  corporation.^ 

§363.  Notice  of  change  from  partnership  to  corporation. 

Persons  who  have  previously  dealt  with  the  partnership,  and 
who  continue  to  deal  with  it  after  its  incorporation  in  the  belief 
that  it  is  still  a  partnership  and  with  no  notice  or  knowledge 
of  the  change  may  hold  its  members  liable  as  partners  in  respect 
to  transactions  occurring  after  the  change.^ 

§  375.  Liability  of  corporation  on  debts  or  contracts  of  part- 
nership or  association — In  general.^" 

§  377.  —  Assumption  either  express  or  implied.  A  corpora- 
tion may  adopt  a  copartnership  contract  by  performing  it,^^  or 
ratifying  it.^^ 

§  382.  —  Effect  of  assumption  of  debts  by  corporation.  Even 
if  a  contract  by  a  corporation  to  assume  the  debts  and  liabilities 

6  Great  Council  of  I.  O.  B.  M.  the  firm  letter  heads,  and  where 
V.  Mohican  Tribe,  No.  64,  I.  0.  E.  the  copartnership  was  composed 
M.,  92  N.  J.  Eq.  593,  114  Atl.  440.  of   two   persons   and   the    corpora- 

7  Wallace  v.  Wells,  —  Tex.  Civ.  tion,  was  owned  by  them  and  one 
App:  — ,  228  S.  W.  1111.  other  person,  who  testified  that  he 

8  See   §  725,   infra.  knew  of  the  contract  made  by  the 

9  Ogden     Packing     &    Provision  firm  and  that  the  corporation  had 
Co.    V.    Wyatt,    —    Utah    — ,    204  no    contract   with    the    other    con- 
Pac.    978,    citing    1    Fletcher   Cyc.  tracting    party    other    than    that  • 
Corp.  §  363.  made    by    the    firm.      J.    L.    Mott 

,  10  Liability     of     a     corporation  Iron  Works  v.  Kaiser  Co.,  —  S.  C. 

succeeding   to    the    business    of    a  — ,  103  S.  E.  783. 

partnership   or  individual  for   the  12  Evidence    held    to    sustain    a 

debts   of  the   latter,   see   note   15  finding    that    a    partnership    con- 

A.  L.  E.  1126.  tract   employing   an   attorney  was 

11 A    corporation    was    held    to  ratified  by  the  corporation  by  ap- 

have  adopted  a  contract  made  by  proval    and    acquiescence    by    its 

a    copartnership,     where     it     per-  officers,     etc.      Powell     v.     Alaska 

formed  the  contract,  and  conduct-  Junk   Co.,  —  Wash.   — ,   207  Pac. 

ed  a  part  of  its  correspondence  on  951. 
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of  a  partnership  covers  a  claim  for  unliquidated  damages  for  a 
tort,  this  does  not  give  the  injured  party  the  right  to  sue  the 
corporation  on  such  claim.  He  cannot  sue  on  the  contract 
whereby  the  liabilities  are  assumed  unless  it  is  made  for  his  sole 
benefit,  and  even  then  his  action  must  be  based  on  the  contract.^* 

13  Martin     v.     Oulpeper     Supply      Co.,  88  "W.  Va.  471,  107  S.  E.  183. 
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Citizenship,  Domicile;  Residence 

§  387.  In  general. 

§  388.  Clause  of  Fourteenth  Amendment  of  Federal  Constitution  defining 

Qitizenship. 
§  389.  Equal  privileges  and  immunities  clause  of  Federal  Constitution. 
§  390.  For  purposes  of  federal  jurisdiction — Diversity  of  citizenship. 
§  395.  For  purposes  of  taxation. 

§  396.  For  purposes  of  venue — Suits  in  federal  courts. 
§  397.  —  Suits  in  state  courts. 
§  398.  Within  statutes  of  limitations. 
§  399.  For  purposes  of  attachment  and  garnishment. 
§  402.  Corporations  created  by  congress — ^National  banks. 
§403.  "Principal  place  of  business"  and  "residence"  within  bankruptcy 

acts. 

§387.  In  general.^  A  corporation  is  a  citizen  of  the  state 
under  whose  laws  it  was  created,*  and  can  have  no  legal  existence 
outside  of  the  boundaries  of  that  state.'  The  mere  grant  of 
privileges  or  powers  to  a  foreign  corporation  does  not  make  it 
a  citizen' of  the  state  conferring  such  powers'.*  "A  corporation 
created  in  one  state  may  not  migrate  from  state  to  state,  but 
may  carry  on  business  and  exercise  its  charter  powers  in  another 
state  by  complying  with  the  laws  of  that  state,  without  becoming 
a  citizen  thereof. "  *  A  corporation  must  dwell  at  the  place  of 
its  creation.®  It  is  not  ambulatory  or  migratory.  Unlike  a  nat- 
ural person,  it  has  a  stationary  legal  domicile  in  the  state  and 

1 " Citizenship  of  Corporations"  White  Star  Eefining  Co.,  280  Fed. 

is    the    subject    of    an    article    by  52;   Hening  &  Hagedorn  v.   Glan- 

Cleveland   Cabler  in  55  American  ton,   27   Ga.   App.   339,   108   S.  E. 

Law  Eeview  85.  256. 

Eesidence     and     citizenship     of  4  Vaughn  v.  Nashville,  0.  &  St. 

domesticated       foreign       corpora-  L.  Ey.,  192  Ky.  137,  18  A.  L.  E. 

tions,  see  note  18  A.  L.  E.  135.  124,  232  S.  W.  411. 

2  Magna  Oil  &  Eefining  Co.  v.  8  Magna  Oil  &  Eefining  Co.  v. 
White  Star  Refining  Co.,  280  Fed.  White  Star  Eefining  Co.,  280  Fed. 
52.  52. 

3  Magna  Oil   &   Eefining   Co.   v.  6Boyette     v.     Preston     Motors 
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county  of  its  creation,  which  may  not  be  changed  at  will,  but 
only  as  authorized,  by  statute.''  A  change  of  the  principal  place 
of  business  may  be  made  by  amendment  of  the  articles  in  the 
manner  prescribed  by  law,  but  not  otherwise.*  Statutes  gener- 
ally require  that  corporations  shall  have  a  habitation.*  A  rail- 
road company  is  a  resident  or  inhabitant  of  a  town  where  it  has 
a  place  of  business.  If  it  has  several  places  of  business,  it  must 
be  deemed  to  have  several  places  of  residence.^"  At  common  law 
corporations  were  created  to  exist  in  some  particular  place,  and 
were  not  permitted  to  have  two  domiciles.^^ 

§  388.  Clause  of  Fourteenth  Amendment  of  Federal  Constitu- 
tion defining'  citizenship.  A  corporation  is  not  a  citizen  within 
the  meaning  of  this  elause.^^ 

§  389.  Equal  privileges  and  immunities  clause  of  Federal  Con- 
stitution. A  corporation  is  not  a  citizen  within  the  meaning  of 
this  clause. ^^ 

§390.  For  purposes  of  federal  jurisdiction — Diversity  of 
citizenship.^*  A  corporation  for  the  purpose  of  federal  juris- 
diction on  the  ground  of  diversity  of  citizenship  is  a  citizen  of 
the  state  under  whose  laws  it  was  created,  though  it  may  carry 
on  business  elsewhere.^^  That  a  corporation  organized  under 
the  laws  of  one  state  is  authorized  to  do  business  in  another  state 
does  not  make  it  a  resident  or  inhabitant  of  the  latter  state 

Corp.,   206  Ala.   240,   18   A.  L.  E.  11  State    v.    District    Court    of 

1376,  89  So.  746;  Hening  &  Hage-  Winuebago  County,  191  Iowa  244, 

dorn  V.  Glanton,  27  Ga.  App.  339,  182   N.   W.   211. 

108  S.  E.  256.  IZ People    v.    Woman's   Misaion- 

t  State  V.  District  Court  of  "Win-  ary  Soc.  of  M.  E.  Church,  303  HI. 

nebago  County,  191  Iowa  244,  182  418,  135  N.  B.  745. 

N.  W.  211.  13 Air-Way   Elec.    Appliance 

8  State  V.  District  Court  of  Win-  Corp.  v.  Archer,*  279  Fed.  878; 
nebago  County,  191  Iowa  244,  182  People  v.  Woman's  Missionary 
N.  W.  211.  Soe.  of  M.  E.  Church,  303  HI.  418, 

9  State  V.  District  Court  of  Win-  135  N.  E.  745. 

nebago  County,  191  Iowa  244,  182  14  See  also  §  396,  infra. 

N.  W.  211.  16  Magna  Oil  &  Refining  Co.  v. 

10  Old  Homestead  Water  Co.  v.  White  Star  Refining  Co.,  280  Eed. 
Treyz,  202  N.  Y.  App.  Div.  98,  195  52. 

N.  T.  Supp.  723. 
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within  the  meaning  of  the  removal  statutes.^^  If  the  purpose  of 
the  legislature  in  passing  a  special  statute  permitting  a  particu- 
lar foreign  corporation  to  do  business  in  the  state  is  to  make 
such  corporation  its  own,  it  thereby  creates  a  new  corporation 
with  a  new  existence,  in  which  case  each  corporation  exists  inde- 
pendently as  a  separate  entity  under  the  laws  of  its  own  state 
quoad  hoc  any  property  within  its  territorial  jurisdiction.  But 
if  the  purpose  is  not  to  create,  but  simply  to  enable,  permit  and 
control,  the  corporation  is  not  a  citizen  of  the  enabling  state,  but 
remains  a  foreign  corporation.^'' 

§  395.  For  purposes  of  taxation.  A  corporation  is  a  resident 
of  the  state  under  whose  laws  it  is  formed  though  it  does  busi- 
ness elsewhere.'* 

§  396.  For  piirposes  of  venue' — Suits  in  federal  courts.  Fol- 
lowing the  rule  laid  down  in  a  decision  of  the  Supreme  Court  of 
the  United  States,'^  it  has  been  held  by  some  courts  that  since 
the  right  of  removal  is  restricted  to  cases  of  which  the  federal 
courts  are  given  original  jurisdiction,  and,  with  certain  excep- 
tions, where  jurisdiction  is  founded  solely  on  diversity  of  cit- 
izenship, suit  can  be  brought  only  in  the  district  of  the  resi- 
dence either  of  the  plaintiff  or  of  the  defendant^  a  suit,  not 
within  such  exceptions,  brought  against  a  foreign  corporation 
in  a  state  court  outside  of  the  district  in  which  the  plaintiff 
resides,  cannot  be  removed  to  the  federal  court  of  said  district 
on  the  ground  of  diversity  of  citizenship,^"  and  that  this  is  true 

16  Miller  V.  Southern  Bell  Tele-  Cobbs,  151  Ark.  207,  235  S.  W. 
phone  &  Telegraph  Co.,  279  Fed.  995;  Central  Coal  &  Coke  Co.  v. 
806;  Central  Coal  &  Coke  Co.  v.  Orwig,  150  Ark.  635,  235  S.  W. 
Orwig,    150   Ark.    635,    235   S.    W.  390. 

390.     And  see  Chicago,  E.  I.  &  P.  An   action   by   a   foreign    corpo- 

E.  Co.  V.  Cobbs,  151  Ark.  207,  235  ration,  Payne  v.  Southern   Cotton 

S.  W.  995.  '  Oil   Co.,   27   Ga.   App.   283,   108   S. 

17  Magna  Oil  &  Refining  Co.  v.  E.  71;  or  by  a  citizen  and  resident 
White  Star  Refining  Co.,  280  Fed.  of  a  state  other  than  that  in 
52.      And   see    §§  5709-5711,    infra.  which  the  action  is  brought,  Pull- 

18  Porto  Eico  Coal  Co.  v.  Ed-  man  Co.  v.  Sutherlin,  150  Ga.  652, 
wards,   275   Fed.   104.  104   S.   E.   782;   against  a  foreign 

19  Ex  parte  Wisner,  203  V.- S.  corporation  cannot  be  removed  to 
449,  51  L.  Ed.  264,  27  Sup.  Ct.  150.  a  federal  court  in  the  state  where 

20  Chicago,  E.  I.  &  P.  R.  Co.  v.  the     action     is    brought,     on    the 
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although  the  state  statutes  make  the  action  a  local  one  and  re- 
quire it  to  be  brought  in  the  county  in  which  the  injury  on 
which  it  is  based  occurred.^^  However,  this  decision  has  been 
expressly  overruled  by  a  late  decision  of  the  Supreme  Court 
which  held  that  an  action  brought  in  a  state  court  of  Kentucky 
by  a  citizen  and  resident  of  Texas  against  a  corporation  of  Vir- 
ginia was  properly  removed  to  the  federal  court  of  the  eastern 
district  of  Kentucky  in  which  the  suit  in  the  state  court  was 
brought.^^ 

§  397.  : —  Suits  in  state  courts.  ' '  The  residence  of  a  corpora- 
tion, in  so  far  as  it  has  a  residence,  may  be  considered  as  the 
place  where  it  is  organized  and  its  business  is  done  or  its  fran- 
chises are  exercised. ' '  ^^  The  residence  of  its  officers,  agents  or 
stockholders  does  not  determine  the  residence  of  the  corpora- 
tion.^* In  the  absence  of  any  other  place  of  business  in  the  state, 
the  residence  of  the  corporation  is  at  its  principal  place  of  busi- 
ness named  in  its  charter.^^  On  motion  for  a  change  of  venue  a 
corporation  is  deemed  to  have  its  residence  in  the  county  in 
which  it  has  its  principal  office.^®  It  is  sometimes  provided  by 
statute  that  the  public  office  of  a  railroad  corporation  shall  be 
considered  its  domicile.  The  word  "domicile"  in  such  a  pro- 
vision is  synonymous  with  "residence"  in  a  venue  statute.^''  The 
fact  that  the  line  of  a  railroad  company  runs  through  a  county' 
and  that  it  has  an  agent  therein  does  not  show  that  it  resides 
there.^*  In  New  York  a  railroad  company  is  held  to  have  a 
residence  in  the  county  where  its  road  operates.^^  A  corpora- 
tion cannot  acquire  a,de  facto  residence  for  purposes  of  venue. 

ground      of      diverse      citizenship,  2B  McHarg      v.      Commonwealth 

though     the     defendant     has     an  Finance  Corp.,  44  S.  D.  144,  182  N. 

agency  there.  W.    705,    citing    4    Fletcher    Cyc. 

21  Chicago,  B.  I.  &  P.  E.  Co.  v.  Corp.   §2979. 

Cobbs,    151    Ark.    207,    235    S.    W.  26  Carvel    Court    Realty    Co.    v. 

995.  Jonas,   195    N.   Y.   App.    Div.   662, 

22  Lee    V.    Chesapeake    &    Ohio      186  N.  Y.  Supp.  802. 

Ey.  Co.,  43  Sup.  Ct.  230.  27Alvis  v.  Holbert,  —  Tex.  Civ. 

23  State     V.     District     Court     of  App.  — ,  238  S.  W.  730. 
Winnebago  County,  191  Iowa  244,  28  Alvis  v.  Holbert,  —  Tex.  Civ. 
182  N.   W.   211.  App.  — ,  238  S.  W.  .730. 

24  State  v.  District  Court  of  29  Levey  v.  Payne,  200  N.  Y. 
Winnebago  County,  191  Iowa  244,  App.  Div.  30,  192  N.  Y.  Supp.  346. 
182  N.  W.  211. 
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It  cannot  confer  jurisdiction  or  create  venue,  for  that  is  a  leg- 
islative power.^" 

§  398.  Within  statutes  of  limitations.  A  foreign  corporation, 
which  has  received  a  license  to  do  business  in  the  state  and 
designated,  a  person  within  the  state  upon  whom  process  may 
be  served,  as  required  by  the  statutes  relating  to  foreign  cor- 
porations, may  avail  itself  of  the  statute  of  limitations  when  it 
is  applicable.*^  Under  the  provision  of  the  New  York  statute 
that  if,  when  a  cause  of  action  accrues  against  a  person,  he  is 
without  the  state,  the  action  may  be  commenced  within  the  time 
limited  therefor  after  his  return  into  the  state,  an  action  may 
be  commenced  against  a  foreign  corporation  on  a  claim  accruing 
at  a  time  when  it  had  no  license  to  do  business  in  the  state  within 
the  time  limited  after  it  obtains  such  a  license.'*^ 

§  399.  For  purposes  of  attachment  and  garnishment.  ' '  A  cor- 
poration's  residence,  in  legal  contemplation,  is  the  place  where 
it  maintains  its  ofiSce  and  transacts  its  business — its  principal 
place  of  business."^  A  foreign  corporation  which  has  not  be- 
come domesticated  is  a  nonresident  within  the  meaning  of  attach- 
ment statutes  although  jurisdiction  to  render  a  personal  judg- 
ment against  it  may  be  acquired  by  service  of  process  on  a  state 
officer.** 

80  A  corporation  may  be  sued  in  32  Weidenf  eld  v.  Pacific  Im- 
the  county  where  its  principal,  provemeut  Co.,  267  Fed.  699. 
place  of  business  is  fixed  by  its  As  so  construed,  this  provision 
articles  of  incorporation,  though  is  not  in  conflict  with  §  390  of  the 
it  has  actually  moved  its  principal  Code  of  Civil  Procedure,  as 
place  of  business  to  another  amended,  relating  to  limitations 
county  without  amending  its  arti-  in  the  ease  of  causes  of  action 
cles  accordingly,  and  it  cannot  against  nonresidents.  Weidenfeld 
have  the  venue  changed  to  the  v.  Pacific  Improvement  Co.,  267 
latter   county.      State    v.    District  Fed.  699. 

Court  of  Winnebago   County,  191  83  Sanders     v.    Farmers'     State 

Iowa  244,  182  N.  W.  211.  Bank,  —  Tex.   Civ.  App.  — ,   228 

81  Weidenfeld     v.     Pacific     Im-      S.  W.  635. 

provement  Co.,  267  Fed.  699;  Eed  34  Aetna  Ins.   Co.  v.  Eobertson, 

Men's    Fraternal    Accident    Ass'n      126  Miss.  387,  88  So.  883. 
v.    Merritt,   —   Del.   — ,   117   Atl. 
284. 
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§  402.  Corporations  created  by  congress — National  banks.   A 

national  bank  is.  not  ambulatory,  and  can  have  its  domicile  only 
at  the  place  where  it  does  business.**  The  provision  of  the  fed- 
eral judicial  code  that,  with  certain  exceptionSj  national  banks 
are  to  be  deemed  citizens  of  the  states  in  which  they  are  re- 
spectively located  does  not  apply  to  federal  reserve  banks.** 


§  403.  "Principal  place  of  business  "and  "residence"  within 
bankruptcy  acts.  Where  a  district  in  the  state  under  whose 
laws  a  corporation  is  organized  is  the  only  one  in  which  it  has 
an  office  or  does  business,  it  has  its  domicile  there.*'  "What  is 
the  principal  place  of  business  of  a  corporation  is  to  be  deter- 
mined from  a  consideration  of  all  of  the  facts,  including  the 
place  fixed  in  the  articles  of  incorporation,  the  character  of  the 
corporation,  its  purposes,  especially  its  dominant  purpose,  the 
kind  of  business  in  which  it  is  engaged,  where  its  plant  and 
business  offices  are  located,  and  its  principal,  and  not  inci- 
dental, transactions  in  carrying  on  "its  business.**    If  the  articles 


36  Ellis  V,  Bmil  Blum  Co.,  — 
Tex.  Civ.  App.  — ,  242  S.  W.  1101. 

36  American  Bank  &  Trust  Co. 
V.  Federal  Eeserve  Bank  of  At- 
lanta, Georgia,  256  TJ.  S.  350,  65 
L.  Ed.  983,  rev'g  269  Eed.  4  on 
other  grounds. 

37  In  re  Devonian  Mineral 
Spring  Co.,  272  Fed.  527. 

38  In  re  Devonian  Mineral 
Spring  Co.,  272  Fed.  527. 

Where  a  corporation  was  or- 
ganized under  the  laws  of  Ohio 
for  the  purpose  of  bottling  and 
selling  mineral  water  from  a  well 
in  that  state,  its  articles  named  a 
city  in  that  state  as  its  principal 
place  of  business,  its  producing 
plant  was  there,  it  had  an  office 
there  where  its  books  were  kept 
and  from  which  all  its  official 
business  was  conducted,  and  its 
directors'  and  stockholders'  meet- 
ings were  held  there,  it  was  held 
that  its  principal  place  of  busi- 
ness was   there   and   not  in   Ken- 


tucky, though  it  maintained  an 
office  in  the  latter  state,  and  took 
orders  and  sold  stock  and  in- 
curred debts  in  the  latter  state. 
In  re  Devonian  Mineral  Spring 
Co.,  272  Fed.   527. 

Where  a  corporation  organized 
under  the  laws  of  Delaware  wAs 
licensed  to  do  business  in  Ken- 
tucky and  owned  oil  wells  and 
was  engaged  in  the  production  of 
oil  in  that  state,  and  was  not 
licensed  to  do  business  in  Ohio, 
but  maintained  its  corporate 
offices,  kept  its  books  and  records, 
and  held  its  stockholders',  direct- 
ors' and  executive  committee 
meetings,  and  directed  its  busi- 
ness there,  it  was  held  that  its 
principal  place  of  business  was  in 
Kentucky,  and  that  the  Ohio 
court  had  no  jurisdiction  of  vol- 
untary proceedings  instituted  by 
it,  and  that  this  was  equally  true 
after  a  state  court  had  appointed 
a  general  receiver  for  it  in  Ken- 
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of  incorporation  name  a  place  as  the  principal  place  of  business 
of  the  corporation,  the  burden  is  upon  the  petitioning  creditors 
to  show  that  it  is  elsewhere.*' 

tucky.     In  re  Monarch  Oil  Corp.,  30  In      re       Devonian      Mineral 

272  Fed.  524.  Spring  Co.,  272  Fed.  527. 
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Corporate  Existence 

II.   COMMENCEMENT,   DURATION    AND    EXTENSION    Or   EXISTENCE 

§  405.  Commencement  of  existence — Acceptance  of  charter. 

§  406.  —  Performance  of  conditions  precedent. 

§  407.  Duration  and  termination  of  existence. 

§  412.  Extension  and  revival  of  charters — Extension  under  general  laws. 

§  413.  —  EfEect  of  extension. 

§  414.  —  Revival  of  charters. 

III.   PROOr    OP    EXISTENCE 

§  422.  Presumptions  and  prima  facie  proof — In  general. 

§  423.  —  Use  of  name  importing  a  corporation. 

§  425.  Parol  evidence  of  incorporation ;  reputation — ^In  general. 

§  426.  —  In  criminal  actions. 

§  427.  —  Direct  testimony  that  a  company  is  a'  corporation. 

§  428.  Proof  and  judicial  notice  of  special  charters  and  general  laws — 

Public  acts. 
§  429.  —  Private  and  foreign  acts. 

§  432.  Organization    of    corporation    and   performance    of    conditions    pre- 
cedent— Articles,   certificates,  letters  patent,  etc. 
§  437.  —  Foreign  corporations. 
§  440.  Statutory  provisions. 

II.       COMMENCEMENT,    DURATION   AND    EXTENSION    OF    EXISTENCE 

§405.  Conuuencemeiit  of  existence — ^Acceptance  of  charter. 

If  a  corporation  is  created  by  a  special  charter  in  present  terms 
and  without  imposing  conditions  precedent,  the  corporate  exist- 
ence commences  as  the  act  takes  effect  and  is  expressly  or  im- 
pliedly accepted.^ 

§  406.  —  Performance  of  conditions  precedent.    If  a  special 
act  creating  a  corporation  requires  organization  or  the  perform- 

1  Handle  v.  Winona  Coal  Co., 
206  Ala.  254,  19  A.  L.  E.  118,  89 
So.   790. 
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ance  of  conditions  precedent,  corporate  existence  commences 
only  when  there  has  been  substantial  performance.^  In  Arkan- 
sas mutual  insurance  companies  have  their  legal  existence  from 
the  date  of  the  certificate  of  incorporation,  but  are  not  author- 
ized to  make  contracts  of  insurance  until  licensed  to  do  busi- 
ness by  the  insurance  commissioner.^ 

§  407.  Duration  and  termination  of  existence.  In  the  absence 
of  any  express  limitation  or  statutory  regulation  the  life  of  a 
corporation  is  indefinite  and  continues  until  it  is  legally  dis- 
solved.* The  life  of  an  educational  corporation  organized  under 
a  general  statute  providing  that  every  corporation  shall  have 
succession  for  the  period  limited  in  its  charter,  and  when  no 
period  is  limited,  for  twenty  years,  is  not  limited  to  twenty 
years,  where  its  articles  provide  that  it  shall  exist  forever,  and 
without  extension  or  renewal  its  corporate  capacity  continues 
until  a  limit  is  placed  upon  it  by  subsequent  legislation  under  a 
reserved  power  of  amendment.* 

Under  a  reserved  power  to  amend  or  repeal  the  legislature 
may  shorten  the  term  of  existence  of  a  corporation  already  cre- 
ated.® Whether  a  subsequent  statute  has  that  effect  depends  on 
the  intention  of  the  legislature  and  is  a  question  of  interpreta- 
tion.' 

§  412.  Extension  and  revival  of  charters — Extension  under 
general  laws.  In  Colorado,  by  statute  a  corporation  has  power, 
at  any  time  within  one  year  from  the  expiration  of  its  term  of 
existence,  to  extend  that  term  for  twenty  years.    This  provision 

2Eandle    v.    'Winona    Coal    Co.,  years  when  no  period  is  specified 

206  Ala.  254,  19  A.  L.  E.  118,  89  in  the  charter,  and  providing  that 

So.    790.  the  existence  of  a  private  corpo- 

3  Jackson  v.  Mutual  Fire  Ins.  ration  shall  continue  for  fifty 
Ass'n  of  Arkansas,  —  Ark.  — ,  years  from  the  date  when  its 
242  S.  W.  567.  charter    is    filed,   was   held   to   be 

4  State  V.  Cogley,  109  Kan.  427,  prospective  only,  and  not  to 
198  Pac.  939.  diminish  the  term  of  existence  of 

5  State  V.  Cogley,  109  Kan.  427,  an  educational  corporation  organ- 
198  Pac.  939.  ized  under  the  earlier  statute  and 

estate  V.  Cogley,  109  Kan.  427,  whose    articles    provided    that    it 

198  Pac.  939.  should    exist    forever.      State    v. 

7  A      provision      changing      the  Cogley,    109    Kan.    427,    198    Pac. 

period  of  existence  from  20  to  50  939. 
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does  not  ipso  facto  create  such  an  extension  for  one  year,  but 
the  certificate  of  renewal  provided  for  by  the  statute  is  essential 
to  continued  corporate  existence.* 

§  413.  —  Effect  of  extension.  Unless  a  contrary  intention  ap- 
pears, a  mere  extension  of  the  charter  of  a  corporation  before 
its  expiration  does  not  create  a  separate  and  distinct  corporation, 
but  only  continues  the  existence  of  the  old  one.' 

§  414.  —  Revival  of  charters.  A  legislative  act  may  revive 
and  continue  a  charter  that  has  expired.^"  Whether  such  an 
act  in  relation  to  a  corporation  whose  charter  has  expired  creates 
a  new  corporation  or  merely  continues  the  existence  of  the  old 
one  depends  frequently  upon  construction.^^  Where  the  term 
of  existence  of  a  corporation  as  fixed  by  its  charter  is  extended 
by  a  special  act  or  under  a  general  law,  there  is  no  lapse  or 
break  in  its  existence.^^  A  corporation  chartered  by  special  law 
does  not  lose  title  to  land  held  by  it  because  an  act  reincorpo- 
rating it  is  not  passed  until  after  the  expiration  of  the  period 
of  its  existence  fixed  by  its  original  charter.^' 

III.      PROOF  OF   EXISTENCE 

§422.  Presumptions  and  prima  facie  proof — ^In  general.^* 

Appearance  by  an  association  sued  as  a  corporation  and  filing 
a  plea  and  affidavit  denying  corporate  existence,  which  puts 
such  existence  in  issue  under  a  statute,  and  filing  an  appeal 
bond  not  signed  by  the  defendant  or  sealed  with  its  corporate 
seal,  do  not  together  constitute  prima  facie  evidence  of  corpo- 
rate existence.^^    Proof  that  a  search  of  the  records  of  the  sec- 

SBonfils  V.  Hayes,  70  Colo.  336,  18  Washington    Fire    Co.,   No.    7, 

201  Pac.  677.  of   City  of  Wilmington  v.   Yates, 

e  Ozan     Lumber     Co.    v.    Davis  —  Del.  Ch.  — ,  115  Atl.  365. 

Sew.  Mach.  Co.,  284  Fed.  161,  oit-  14  Statutory  provisions,  see  §  440, 

ing  1  rieteher  Cye.  Corp.  §'413.  infra. 

10  Ozan  Lumber  Co.  v.  Davis  16  Mitch  v.  United  Mine  Work- 
Sew.  Maeh.  Co.,  284  Ted.  161.  ers  of  America,  87  W.  Va.  119,  104 

11  Ozan    Lumber    Co.    v.    Davis  S.   E.   292. 
Sew.  Mach.  Co.,  284  Fed.  161. 

12  Com.   V.  Portsmouth  Gas   Co., 
—  Va.  — ,  112  S.  E.  792. 
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retary  of  state  revealed  no  record  of  defendant's  incorporation 
in  the  state  or  of  the  issuance  of  a  license  to  do  business  therein, 
taken  in  connection  with  its  admission  of  incorporation  by  a 
failure  to  deny  it,  is  prima  facie  proof  that  it  is  not  a  domestic 
corporation  nor  licensed  to  do  business  in  the  state.  ^^ 

§423.  — Use  of  name  importing'  a  corporation.  Corporate 
existence  is  not  proven  by  the  use  of  a  corporate  name,  since 
that  admits  only  that  the  association  is  acting  under  such 
name.^''  The  rule  of  evidence  that,  in  an  action  against  an  asso- 
ciation as  a  corporation,  its  appearance  under  a  name  importing 
a  corporation  is  an  admission  that  it  is  in  fact  a  corporation 
does  not  apply  unless  the  appearance  is  in  a  name  importing 
corporate  existence,  nor  where  the  defendant  puts  its  corporate 
existence  in  issue  by  filing  a  plea  and  affidavit  denying  it,  as 
the  statute  authorizes  it  to  do.^' 

§425.  Parol  evidence  of  incorporation;  reputation — In  gen- 
eral.^® In  an  action  by  a  corporation  for  goods  sold  and  de- 
livered parol  evidence  that  it  was  acting  as  a  corporation  or 
was  dealt  with  as  such  is  admissible  and  sufficient.^" 

§  426.  —  In  criminal  actions.  Some  courts  hold  that  in  crim- 
inal prosecutions  for  offenses  alleged  to  have  been  committed 
against  the  property  of  a  corporation,  the  existence  of  the  al- 
leged corporation  may  be  shown  by  evidence  of  general  reputa- 

iSEoberts  v.  Cat-Nak  Mfg.  Oo.,  or    as     "Regent     Street     Market 

Inc.,  216  111.  App.  245.  Company"  held  to  have  no  bear- 

ITErskine   Motors   Co.   v.    Chev-  ing  on  the  question  whether  they 

rolet    Motor    Co.,    180    N.    C.    619,  did   business   as   a   partnership   or 

105  S.  E.  420.  a  corporation.     Ogden  Packing   & 

The  mere   fact   that   a,   company  Provision   Co.   v.   Wyatt,   '■ —  Utah 
did  business  under  a  corporate  name  — ,  204  Pac.  978. 
in  selling  and  billing  goods  has  no  18  Mitch  v.  United  Mine  Work- 
tendency  to  prove  the  exercise  of  ers  of  America,  87  W.  Va.  119,  104 
a     corporate     power     or     function  S.  B.  292. 

since    it    is    consistent    with    the  19  Statutory  provisions,  see  §  440; 

company's  existence  as  a  partner-  infra. 

ship.     People  v.  Cherniak,  216  111.  20Kelley  v.  Stern  Publishing  & 

App.   423.      "  Novelty  Co.,  147  Ark.  383,  227  S. 

Whether    defendants    did    busi-  W.  609. 
ness  as  "Eegent  Street  Market" 
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tion.''^  In  a  prosecution  for  robbing  the  cashier  of  a  corporation 
of  property  belonging  to  it  in  his  care,  custody  and  control,  it 
is  not  necessary  to  prove  the  corporate  existence  of  the  com- 
pany.^^ 

§  427.  —  Direct  testimony  that  a  company  is  a  corporation.^^ 

In  some  states  incorporation  cannot  be  proved  by  direct  testi- 
-mony  of  a  witness  that  a  company  is  a  corporation,^  while  in 
others  it  may  be  so  proved.®^ 

§  428.  Proof  and  judicial  notice  of  special  charters  and  gen- 
eral laws — Public  acts.  The  courts  of  a  state  will  take  judicial 
notice  of  the  fact  that  a  corporation  was  chartered  by  the  secre- 
tary of  state.^^ 

§  429.  —  Private  and  foreign  acts.  In  Georgia  the  court  will 
take  judicial  notice  that  a  bank  chartered  by  that  state  is  a 
chartered  bank.^'' 

§  432.  Organization  of  corporation  and  performance  of  con- 
ditions precedent — Articles,  certificates,  letters  patent,  etc.  The 

proper  way  of  proving  the  existence  of  a  domestic  corporation, 
when  its  existence  is  denied,  is  by  producing  the  original  cer- 
tificate of  incorporation  or  a  certified  copy  thereof.^* 

§  437.  —  Foreign  corporations.  The  proper  method  of  prov- 
ing the  corporate  existence  of  a  foreign  corporation  is  by  a 
copy  of  the  certificate  of  incorporation  duly  certified  according 

21  Pearrow  v.  State,  146  Ark.  ration  was  held  competent  and 
182,  225  S.  W.  311;  Haley  v.  State,  sufficient  to  show  that  it  was  a 
—  Okla.  Cr.  — ,  200  Pac.  1009.  de    facto    eorporation.     Kelley    v. 

22  People  V.  Knox,  302  111.  471,  Stern  Publishing  &  Novelty  Co., 
134  N.  E.  923.  147  Ark.  383,  227  S.  W.  609. 

23  Foreign  corporations,  see  §  437,  26  Eailroad  Commission  of 
infra.  Georgia  v.  Macon  Railway  &  Light 

24  Maagget  v.   A.    Brawer    Silk  Co.,  151  Ga.  256,  106  S.  E.  282. 
Co.,  95  N.  J.  L.  72,  111  Atl.  656.  27  Marston  v.  State,  —  Ga.  App. 

2B  Testimony   of   a   witness   that  — ,  113  S.  E.  241. 
he  was  one  of  the  officers  of  the  28  Maagget  v.   A.    Brawer    Silk 

plaintiff   and   the   manager   of   its  Co.,  95  N.  J.  L.  72,  111  Atl.  656. 
business,  and  that  it  was  a  corpo- 
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to  the  act  of  congress.^®  In  some  states  it  has  been  held  that 
corporate  existence  of  a  foreign  corporation  may  be  proved  by 
direct  testimony  of  a  person  familiar  with  the  facts  that  it  is 
a  corporation,'"  while  in  other  states  direct  testimony  of  a  wit- 
ness that  it  is  a  corporation  is  inadmissible.'* 

§  440.  Statutory  provisions.  By  statute  in  some  states  the 
certificate  of  incorporation  required  to  be  issued  by  the  secre- 
tary of  state  is  made  prima  facie  proof-  that  the  corporation  has 
been  legally  organized  and  has  existence  as  such.'^  It  is  some- 
times provided  by  statute  that  in  criminal  actions  user  shall 
be  prima  facie  evidence  of  corporate  existence.'*  In  Illinois  a 
certified  copy  of  the  final  certificate  of  organization  is  insuffi- 
cient to  show  corporate  existence  in  the  absence  of  proof  that  it 
was  recorded  in  the  office  of  the  register  of  deeds.** 


29Maagget  v.  A.  Brawer  Silk 
Co.,  95  N.  J.  L.  72,  111  Atl.  656. 

SOKelley  v.  Stem  Publishing  & 
Novelty  Co.,  147  Ark.  383,  227  S. 
W.  609. 

31  Maagget  v.  A.  Brawer  Silk 
Co.,  95  N.  J.  L.  72,  111  Atl.  656. 

32  Evidence  that  an  examination 
of  the  conveyance  records  failed 
to  show  a  conveyance  of  land  men- 
tioned in  the  charter  as  having 
been  conveyed  to  the  corporation 
in  payment  for  stock  held  insuffi- 
cient to  overcome  the  presumption. 
Chronos  Land  Co.  v.  Crichton,  150 
La.  963,  91  So.  408. 

33  User  means  the  exercise  of 
corporate  powers  and  functions. 
Testimony   of   a   witness   that  he 


was  general  manager  of  the  com- 
pany in  question  and  that  it  did 
business  "as  a  corporation"  is  not 
proof  of  user.  People  v.  Cherniak, 
216  111.  App.  423. 

Proof  that  a  railway  company  is 
conducting  a  railroad,  and  has  a 
railroad  line,  box  cars,  etc.,  is  suf- 
ficient to  show  user,  where  by  stat- 
ute only  corporations  can  operate 
railroads.  People'  v.  Fitzgerald, 
297  111.  164,  130  N.  E.  720. 

34  A  certified  copy  of  the  final  cer- 
tificate of  organization  is  insuffi- 
cient to  show  corporate  existence, 
in  the  absence  of  proof  that  it  was 
recorded  in  the  office  of  the  regis- 
ter of  deeds.  People  v.  Cherniak, 
216  111.  App.  423. 
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By-Laws 

I.  DEFINITION    AND    DISTINCTIONS 

§480.  Definition. 

n.   ADOPTION   AND    PEOOP 

§  484.  Adoption — Power  in  general. 
§  487.  —  Mode. 

III.  VALIDITY 

§  489.  Consonance  witli  law. 

§  490.  Consonance  with  public  policy  and  public  welfare. 

§  492.  lupairment  of  obligation  of  contracts  and  destruction  and  impair- 
ment of  vested  rights. 

§494.  Consonance  with  charter  and  with  nature,  purposes  and  objects  of 
the  corporation. 

§  495.  Reasonableness. 

§  498.  Eight  to  enforce  invalid  by-law  as  a  contract. 

IV.   CONSTRUCTION 

§  499.  General  rules  as  to  construction. 

V.  NOTICE 

§  500.  Presumption  of  knowledge. 

VI.   OPERATION    AND    ErFECT 

§  501.  On  stockholders  and  members. 
§  502.  On  third  persons. 


VII.   "WAIVER 

§  503.  Power  of  corporation,  members  and  officers  as  to  waiver  of  by-laws; 
proof  of  waiver. 

VIII.   AMENDMENT  AND  SUBSEQUENT  ADOPTION 

§  504.  Power  in  general. 
§  506.  Eeservation  of  power. 
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§  506.  Who  may  amend. 
§507.  Mode. 

DC.   REPEAL 

§  508.  Power  in  general. 

X.   REGULATION    OP   PARTICULAR   MATTERS 

§  511.  Acquisition  of,  and  expulsion  from,  membership ;   fines. 
§512.  Stock;  issue;  payment;  assessments;  rights  and  liabilities  of  stock- 
holders in  general. 
§  513.  Transfer  of  stock — Restrictions  on  alienation. 
§  518.  Directors  and  officers. 

I.      DEFINITION   AND    DISTINCTIONS 

§  480.  Definition.  The  by-laws  of  a  corporation  are  distinct 
from  and  not  a  part  of  its  charter,^  The  constitution  of  a  cor- 
poration, such  as  a  fraternal  benefit  association,  is  nothing  more 
than  a  by-law  under  an  inappropriate  name.^ 

11.      ADOPTION    AND    PROOF 

§  484.  Adoption — Power  in  general.  The  power  to  make  by- 
laws is  inherent  in  every  corporation  as  an  incident  of  its  exist- 
ence.' "A  grant  of  power  to  adopt  by-laws,  rules  and  regula- 
tions for  the  government  of  the  corporation  and  the  manage- 
ment of  its  business  is  no  more  than  the  recognition  of  an  inher- 
ent and  implied  power  which  is  a  necessary  and  inseparable 
incident  of  its  existence."* 

§  487.  —  Mode.  When  either  the  general  law  or  the  charter 
of  the  corporation  prescribes  the  mode  in  which  by-laws  may 
be  adopted,  the  by-laws  which  the  corporation  seeks  to  make 
must  be  adopted  in  such  mode  in  order  to  be  valid,*  and  cannot 
be  created  or  adopted  by  custom  or  usage.® 

1  Kresin  v.  Brotherhood  of  Amer-  4  Thomson  v.  Thomson,  293  111, 
ican  Yeomen,  217  111.  App.  448.  584,  127  N.  E.  882. 

2  Kresin:  v.  Brotherhood  of  Amer-  6  Powers  v.  Marine  Engineers 
loan  Yeomen,  217  111.  App.  448.  Beneficial     Ass  'n,  —  Cal.     App.  — 

3  Steeu  V.  Modern  Woodmen  of  199  Pac.  353,  quoting  1  Fletcher 
America,  296  111.  104,  17  A.  L.  E.  Cyc.  Corp.  §487. 

406,  12a  N.  E..  546;  Farrier  V.  Eitz-  6  Powers   v.   Marine     Engineers 

ville  Warehouse  Co.,  116  Wash.  522,      Beneficial     Ass  'n,  —  Cal.     App.  — 
199  Pac.  984.  199  Pac.  353. 

76 


Ch.l6]  By-Laws  [§498 

III.      VALIDITY 

§  489.  Consonance  with  law.'  Power  given  to  the  trustees 
of  a  religious  corporation  to  enact  by-laws  does  not  give  them 
authority  to  enact  by-laws  in  contravention  of  the  terms'  of  the 
statutes  relating  to  such  corporations.* 

§  490.  Consonance  with  public  policy  and  public  welfare,    A 

by-law  is  not  void  as  against  public  policy  unless  it  is  injurious 
in  some  way  to  the  interests  of  society.' 

§  492.  Impairment  of  obligation  of  contracts  and  destruction 
and  impairment  of  vested  rights.^' 

§  494.  Consonance  with  charter  and  with  nature,  purposes 
and  objects  of  the  corporation.  By-laws  in  conflict  with  the 
articles  of  association  are  void.^^ 

§  495.  Reasonableness.  To  be  valid  a  by-law  must  be  rea- 
sonable.^^ 

§  498.  Right  to  enforce  invalid  by-law  as  a  contract.     An 

invalid  by-law  may  be  binding  on  a  member  as  a  contract,  where 
he  agrees  to  be  bound  by  it.^* 

7  Particular  by-laws,  see  §§  511,  XO  Amendment,  see  §§  504,  505, 
518,  infra.                                                     infra.     Eepeal,  see  §  508,  infra. 

Amendments,  see  §504,  infra.  11  Howe   v.   Patrons'   Mut.   Fire 

8  Wallace  v.  Wells,  —  Tex.  Civ.  Ins.  Co.  of  Michigan,  216  Mich. 
App.  — ,  228  S.  W.  1111.  560,  185  N.  W.  864. 

9  Steen  v.  Modern  Woodmen  of  12  Spayd  v.  Ringing  Eock  Lodge 
America,  296  111.  104,  17  A.  L.  E.  No.  665,  B.  of  E.  T.  of  Pottstown, 
406,  129  N.  E.  546.  270  Pa.  67,  14  A.  L.  E.  1448,  113 

An  amendment  to  the  by-laws  of  Atl.  70. 
a  fraternal  benefit  society  changing  A  by-law  of  a  fraternal  benefit 

the  existing  presumption  of  death  association  providing  that  absence 

from  an  absence  of  seven  years  so  shall  not  be  evidence  of  the  death 

as    to   provide   that   absence   shall  of  a  member  until  the  full  term  of 

not  be  evidence  of  death  until  the  his  expectancy  of  life,  as  fixed  by 

full  term  of  the  member's  expect-  designated    mortality    tables,    has 

ancy  of  life,  according  to  designat-  expired,  is  not  unreasonable.   Steen 

ed   mortality    tables,   has    expired,  v.   Modern  Woodmen   of  America, 

is    not    contrary   to   public   policy.  296  111.  104,  17  A.  L.  E.  406,   129 

Steen    v.    Modern     Woodmen     of  N.  E.  546. 

America,  296  111.  104,  17  A.  L.  E.  13  As  where  he  accepts  a  certifi- 

406,  129  N.  E.  546.  cate    of    membership    making    his 
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IV.      CONSTRUCTION 


§  499.  General  rules  as  to  construction.  The  constitution  or 
a  by-law  of  a  fraternal  benefit  association  will  be  strictly  con- 
strued against  it  where  a  forfeiture  is  sought'  to  be  imposed 
thereunder.^* 


V.      NOTICE 

§  500.  Presumption  of  knowledge.  Stockholders  are  deemed 
to  know  the  provisions  of  the  corporation's  rules  and  regula- 
tions.'* 

VI.      OPEKATION  AND  EFFECT 

§  501.  On  stockholders  and  members.'^  Persons  who  become 
members  of  a  corporation  thereby  submit  themselves  to  the  opera- 
tion of  all  by-laws  enacted  for  its  government  and  agree  to  be 
bound  by  them  so  far  as  they  are  within  the  corporate  authority.^'' 
By-laws  adopted  pursuant  to  authority  specifically  granted  by 
statute  have  all  the  force  and  effect  of  a  contract  between  the 
corporation  and  its  members  and  between  the  members  them- 
selves,'* and  stockholders  impliedly,  if  not  expressly,  agree  to 
be  bound  by  them.'*  The  constitution  and  by-laws  of  a  frater- 
nal benefit  society  are  a  part  of  its  contracts  of  insurance,  and 
they  and  the  application  of  the  member  and  the  certificate  issued 
to  him  are  all  to  be  construed  together.*" 

§  502.  On  third  persons.^'  Generally  a  third  person  is  not 
bound  by  by-laws  of  which  he  has  no  knowledge.**    A  by-law  of 

membership  subject  to  the  limita-  18  State   v.   Shaw,   103   Ohio   St. 

tions    contained    in    the    by-laws.  660,  134  N.  E.  643. 

Strong  V.  Minneapolis  Automobile  19  State   v.  Shaw,   103    Ohio   St. 

Trade   Ass'n,   151   Minn.   406,   186  660,  134  N.  E.  643. 

N.  W.  800.  20  Steen  v.  Modern  Woodmen  of 

14  Meyer  v.   Supreme  Lodge,  K.  America,  296  111.  104,  17  A.  L.  E. 

of    P.,    104   Neb.    505,   177   N.   W.  406,  129  N.  E.  546. 

828,     rehearing     denied     104    Neb. ,  21  By-laws  as  notice  of  powers  of 

505,  180  N.  W.  579.  officers  or  agents  to  third  persons 

16  State   V.   Shaw,   103   Ohio    St.  dealing      with     corporations,     see 

660,  134  N.  E.  643.-  ij  1926,  infra. 

16  Eight  to  enforce  invalid  by-  22  Uline  Loan  Co.  v.  Standard 
laws  as  a  contract,  see  §  498,  supra.  Oil  Co.,  —  S.  D.  — ,  185  N.  W.  1012. 

17  Thomson  v.  Thomson,  293  111. 
584,  127  N.  E.  882. 
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an  incorporated  fruit-growers  exchange  providing  that  all  fruit 
sold  by  the  exchange  must  be  packed  in  its  warehouse  was  held 
to  have  been  adopted  for  the  regulation  of  its  members  only,  and 
not  to  affect  the  dealings  of  the  company  with  nonmembers  or 
its  right  to  deal  with  them,  or  to  purchase  from  them  fruit  that 
had  not  been  packed  in  its  warehouse.''' 

VII.      WAIVEE 

§  503.  Power  of  corporation,  members  and  officers  as  to 
waiver  of  by-laws;  proof  of  waiver.  A  fraternal  benefit  asso- 
ciation may  waive  a  provision  of  its  by-laws  limiting  the  age  of 
persons  to  whom  it  will  issue  certificates,  and  accept  persons  as 
members  who  are  beyond  the  age  so  fixed.^*  Where  a  by-law 
of  a  mutual  benefit  company  is  waived  by  the  corporation  it 
cannot  set  up  the  same  as  a  bar  to  the  right  of  a  beneficiary  to 
recover  on  a  certificate  of  insurance.'*^  Knowledge  of  an  agent 
of  the  (Corporation  may  be  imputed  to  it  under  certain  circum- 
stances,^® and  knowledge  of  a  subordinate  lodge  of  a  fraternal 
benefit  society  to  the  supreme  body.^'' 

Vftl.      AMENDMENT    AND    SUBSEQUENT   ADOPTION 

§  504.  Power  in  general.  The  power  to  enact  by-laws  carries 
with  it  a  right  to  amend  them  when  the  welfare  of  the  eorpora- 

23  Harley    v.    Hartford    Fruit  to  an  agent  of  the  society,  and  the 

Growers'    &    Farmers'    Exchange,  latter,   without   the   knowledge   of 

21fi  Mich.  146,  184  N.  W.  507.  the    applicant,    falsely    inserts    an 

24Kresin     v.      Brotherhood      of  age  within  the  limit  in  the  appli- 

Ameriean    Yeomen,    217    111.    App.  cation,    and    the    society   issues    a 

448.  certificate,   and   accepts   premiums 

25  Where  a  provision  as  to  the  and  assessments  thereon,  the 
age  limit  of  members  is  waived,  knowledge  of  such  agent  will  be 
the  company  cannot  set  up  that  deemed  to  be  the  knowledge  of 
the  member  was  over  age  to  escape  the  society  and  it  will  be  held  to 
liability  to  the  beneficiary  under  have  waived  the  by-law  and  to  be 
his  certificate.  Kresin  v.  Brother-  estopped  to  deny  liability  on  the 
hood  of  American  Yeomen,  217  lU.  certificate.  Kresin  v.  Brotherhood 
App.  448.  of  American  Yeomen,  217  111.  App. 

26  Where  an  applicant  for  mem-  448. 

bership  in  a  benefit  society,  who  is  27  Steuemagel  v.  Supreme  Coun- 

over  the  age'  limit  fixed  in  its  by-  oil  of  Eoyal  Arcanum,  234  N.  Y. 
laws,   truthfully   discloses   his   age      251,  137  N.  E.  320,  aff'g  198  N.  Y. 
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tion  requires  it,  and  their  amendment  is  not  forbidden  by  or- 
ganic law.^*  The  power  to  make  by-laws  is  a  continuous  one, 
and  no  one  has  a  right  to  presume  that  by-laws  will  remain  un- 
changed.*' "While  a  corporation  may  amend  its  by-laws  or 
adopt  resolutions  making  reasonable  changes  in  its  methods  of 
conducting  its  business,  it  has  no  power  to  make  changes  which 
will  affect  injuriously  the  rights  of  strangers. "  ^"  So  a  resolu- 
tion adopted  by  a  board  of  trade  requiring  members  to  settle 
contracts  for  corn  at  less  than  the  market  price  does  not  affect 
the  rights  of  a  person  not  a  member  under  a  contract  made  with 
a  member  prior  to  its  adoption,  or  relieve  the  member  froin  his 
contract  obligation  either  to  deliver  the  corn  or  to  settle  at  the 
market  price.^^  A  fraternal  benefit  association  may  so  amend 
its  by-laws  as  to  make  reasonable  changes  in  the  method  of 
administration,  the  manner  of  conducting  its  business,  and  the 
like.^*-  But  it  cannot  so  amend  its  by-laws  as  to  deprive  a 
meinber  of  a  substantial  right  expressly  or  impliedly  conferred 
by  his  insurance  certificate.'*  So  it  cannot  amend  them  so  as 
to  increase  the  assessments  or  reduce  the  amount  of  the  cer- 
tificate as  to  existing  members,**  particularly  when  it  has  ex- 
pressly agreed  not  to  do  so.**  A  by-law  of  a  fraternal  benefit 
association  providing  for  the  forfeiture  of  the  insurance   cer- 

App.   Div.   1002,   190   N.   Y.   Supp.  Thomson  v.  Thomson,  220  111.  App. 

953.  486. 

28  Farrier  v.  Eitzville  Warehouse  33  Independent    Order    Of    Puri- 

Cc,  116  Wash.   522,  199  Pac.  984.  tans    v.    Brown,  —  Tex.    Civ.    App. 

The     constitution     and     by-laws  — ,  229  S.  W.  939. 

may  ordinarily  be  changed  by  the  33  Independent    Order    Of    Puri- 

corporate   power   so   long   as   such  tans  v.  Brown,  —  Tex.  Civ.  App.  — , 

changes     are    within    the    powers  229  S.  W.  939. 

granted  by   the   state.      Kresin  v.  34  Everett    v.    Supreme    Council, 

Brotherhood  of  American  Yeomen,  Catholic  Benev.  Legion,  203  N.  Y. 

217  111.  App.  448.  App.  Div.  765,  197  N.  Y.  Supp.  13; 

Z9  Steen  v.  Modern  Woodmen  of  Independent  Order  Of  Puritans  v. 

America,  296  111.  104,  17  A.  L.  E.  Brown,  —  Tex.  Civ.  App. — ,  229  S. 

406,  129  N.  E.  546;  Earrier  v.  Eitz-  W.  939. 

ville  Warehouse  Co.,  116  Wash.  522,  35  Where   it  has   so  agreed  in  a 

199  Pac.  984.  contract  under  which   another   as- 

30  Thomson  v.  Thomson,  270  111.  sociation  amalgamated  with  it.     In- 
App.  486.  dependent    Order    Of    Puritans    v. 

31  Danger  of  forfeiting  his  mem-  Brown,  —  Tex.  Civ.  App.  — ,  229  S. 
bership  will  not  relieve  the  mem-  W.  939. 

ber    from    fulfilling    his    contract. 
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tificate  of  a  member  who  commits  suicide  is  reasonable  and  valid 
as  applied  to  a  certificate  issued  before  its  enactment.^*  The 
constitutional  prohibition  against  impairing  contract  obligations 
does  not  apply  to  a  resolution  of  a  board  of  trade  changing  its 
regulations  as  to  the  manner  of  settling  existing  contracts,  since 
it  is  not  a  law  within  the  meaning  of  the  constitutional  pro- 
vision.*'' 

Under  the  Nebraska  statute  requiring  fraternal  beneficiary- 
associations  to  have  a  representative  form  of  government,  an 
amendment  to  the  supreme  laws  of  an  order  authorizing  the 
supreme  lodge  to  increase  insurance  assessment  rates  is  invalid 
where  the  supreme  lodge  does  not  constitute  a  representative 
form  of  government,  and  an  attempted  increase  by  it  is  un- 
enforceable.'* The  validity  of  such  a  change  is  not  a  federal 
question,  although  the  association  is  incorporated  under  a  federal 
statute  which  provides  that  it  shall  have  a  constitution  and 
shall  have  power  to  amend  the  same,  where  it  is  further  pro- 
vided that  such  constitution  or  amendments  shall  not  conflict 
with  the  laws  of  any  state.*' 

§  505.  Reservation  of  power.  Where  the  contracts  of  a  fra- 
ternal benefit  society  contain  an  express  provision  reserving  the 
right  to  amend  or  change  by-laws,  it  has  an  undoubted  right 
to  amend  or  change  them.*"  And  where  a  power  to  amend  is 
expressly  and  clearly  reserved,  members  are  bound  to  take  notice 
of  the  existence  and  effect  thereof.*^    The  power  of  amendment, 

36  Miller  v.  National  Council  of  tions  now  governing  the  society 
K.  &  L.  of  S.,  —  Neb.  — ,  190  N.  or  that  may  thereafter  be  enacted 
W.  495.  for    such    government,    and    those 

37  Thomson  v.  Thomson,  293  111.  conditions  are  assented  to,  and  the 
584,  127  N.  E.  882.  member  accepts  the  benefit  certifi- 

38  Supreme  lodge  held  not  a  rep-  cate  under  the  conditions  provided 
resentative  form  of  government.  therein,  this  is  a  sufficient  reserva- 
Meyer  v.  Supreme  Lodge,  K.  of  P.,  tion  of  the  right  in  the  society  to 
104  Neb.  505,  177  N.  W.  828,  re-  amend  or  change  its  by-laws.  Steen 
hearing  denied  .104  Neb.  505,  180  v.  Modern  Woodmen  of  America, 
N.  W.  579.  296  111.  104,  17  A.  L.  E.  406,  129 

39  Meyer  v.  Supreme  Lodge,  K.  N.  E.  546. 

of  P.,  104  Neb.  505,  180  N.  W.  579.  41  Steen  v.  Modern  Woodmen  of 

40  Where  the  contract  of  insur-  America,  296  111.  604,  17  A.  L.  E. 
ance  provides  that  members  shall      406,  129  N.  B.  546. 

be  bound  by  the  rules  and  regula- 
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even  when  expressly  reserved,  cannot  be  exercised  so  as  to  affect 
or  destroy  vested  rights  of  members  or  stockholders.*^  An 
agreement  by  members  of  a  fraternal  benefit  society  to  be  bound 
by  subsequently  adopted  by-laws  does  not  give  the  society  an 
unrestrained  power  of  amendmentj  nor  permit  amendments 
which  will  destroy  vested  rights,  or  which  will  transform  the 
contract  of  membership  in  its  fundamental  scheme  and  purpose, 
but  does  authorize  amendments  which  affect  merely  the  forms 
and  methods  of  administration,  the  course  and  practice  of  pro- 
cedure, things  incidental  and  subordinate  rather  than  primary 
and  essential.*'  It  has  been  held  that  provisions  in  a  contract 
with  a  member  of  a  corporation  making  it  subject  to  the  rules 
and  regulations  of  the  corporation  with  respect  to  such  con- 
tracts and  all  amendments  thereto,  will  not  be  construed  to 
extend  to  subsequent  amendments  unless  it  is  expressly  so 
stated ;  **  and  also  that  even  when  construed  as  including  future 
amendments,  such  a  provision  will  be  held  to  contemplate  only 
rules  and  regulations  concerning  administrative  matters,  and 
not  a  regulation  depriving  a  person  not  a  member  of  the  cor- 
poration of  a  substantial  vested  right.**  Under  a  reserved  power 
to  amend  its  by-laws,  a  fraternal  benefit  association  may  change 
a  rule  of  evidence  by  amendment  in  so  far  as  it  is  applicable 
in  determining  controversies  arising  under  its  benefit  certifi- 
cates,*® or  alter  its  mode  of  p.rocedure  to  hear  and  determine 

48  Where  the  original  by-laws  of  Eitzville  Warehouse  Co.,  116  Wash. 

a   grain   and    warehouse    company  522,  199  Pac.  984. 

provided   that   50   per   cent   of   the  43  Sehulz      v.      Supreme       Tent, 

dividends     should    be    distributed  Knights  of  the  Maccabees  of  the 

equally     among    the     stockholders  World  (Mo.  App.),  236  S.  W.  903; 

and    that    the    remaining    50    per  Steuernagel  v.  Supreme  Council  of 

cent  should  be   divided  among   the  Eoyal  Arcanum,  234  N.  Y.  251,  137 

stockholders   selling  wheat   to   the  N.   E.    320,   aff  'g   198   N.   Y.   App. 

company     in     proportion     to     the  Div.  1002,  190  N.  Y.  Supp.  953. 

amount    so    sold,    an    amendment  44  A  provision  in  a  contract  with 

providing    that    dividends    should  a  member  of  a  board  of  trade  was 

be  paid  to  each  stockholder  at  the  held   not   to    apply    to    subsequent 

rate   of   7   per  cent,   and   that   the  amendments.      Thomson   v.   Thom- 

balance   of  the  net   profits   should  son,  220  111.  App.  486. 

be    distributed    among    the    stock-  '   46  Thomson  v.  Thomson,  220  111. 

holders  selling  wheat  to  the  com-  App.  486. 

pany  was  held  to  be  invalid  as  to  46  Where  there  is  a  reserved  pow- 

dissenting  stockholders.   Farrier  v.  er  to  amend,  an  amendment  chang- 
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charges  against  its  members  for  a  breach  of  its  laws,  rules,  or 
regulations,  as  by  providing  that  such  charges  are  to  be  heard 
and  determined  by  its  board  of  trustees  instead  of  by  the 
subordinate  lodge  of  which  the  accused  is  a  member,*''^  or  change 
the  agencies  who  are  to  give  notice  of  suspension  of  a  member,*' 
or  increase  the  amount  of  its  assessments  when  necessary  to 
carry  out  the  obligations  of  its  insurance  contracts.*^  And  it 
has  been  held  that  it  may  repeal  a  by-law  providing  for  pay- 
ment of  old  age  disability  benefits  to  its  members  and  relieving 
members  who  have  reached  a  certain  age  from  further  payment 
of  dues  and  assessments  by  them,  where  its  income  is  insufficient 
to  make  such  payments.^"  But  it  has  no  power  to  cancel  the 
obligations  of  its  contracts,  or  to  reduce  the  benefits  payable 
thereunder.*^ 

Minority  stockholders  may  be  estopped  by  their  acquiescence 
in  and  failure  to  object  to  an  amendment  to  contend  that  it 
impairs  their  vested  rights.** 

§  506.  Who  may  amend.  The  power  to  make  changes  in  the 
by-laws  of  a  benefit  society  is  sometimes  vested  exclusively  in 
its  duly  chosen  representatives,  and  when  such  is  the  case,  the 
courts  will  not  interfere  with  the  exercise  of  their  discretion  in 
the  matter,  unless  there  has  been  an  abuse  of  such  discretion, 

ing  the  existing  rule  of  evidence  as  48  Steuernagel  v.  Supreme  Coun- 

to  the  presumption  of  death  from  cil  of  Eoyal  Arcanum,   234   N.  Y. 

the  unexplained  absence  of  a  per-  251,  137  N.  E.  320,  afC'g  198  N.  Y. 

son    from    home    without    having  App.   Div.    1002,   190   N.   Y.   Supp. 

been  heard  from  for  seven  years,  953. 

and   providing    that   such    absence  49  Kennedy   v.   Eoyal   Highland- 
shall  not  entitle  the  beneficiary  to  ers,  —  Neb.  — ,  189  N.  W.  612. 
recover  the  amount  of  the  benefit  60  United  Order   of  Foresters   v. 
certificate    without    proof    of    the  Miller,  —  Wis.  — ,  190  N.  W.  197. 
actual  death  of  the  member  until  51  Kennedy   v.   Eoyal   Highland- 
the  full  term  of  the  member's  ex-  ers,  —  Neb. — ,  189  N.  W.  612. 
pectancy  of  life,  according  to  des-  5ZAs    by    failing    to    take    any 
ignated   mortality   tables,   has   ex-  action  to   haVe   an   amendment   in 
pired,  is  valid.     Steen  v.  Modern  relation  to  dividends  set  aside  and 
Woodmen  of  America,  296  111.  104,  by   accepting   dividends   under   its 
17  A.  L.  E.  406,  129  N.  E.  546.  provisions.       Farrier    v.    Eitzville 
47  Schulz      V.      Supreme       Tent,  .   Warehouse  Co.,  116  Wash.  522,  199 
Knights     of     Maccabees     of     the  Pac.  984. 
World  (Mo.  App.),  236  S.  W.  903. 
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and  a  clear,  unreasonable  and  arbitrary  invasion  of  private 
rights.^^ 

§  507.  Mode.  In  order  to  amend  a  by-law  there  must  be  a 
substantial  compliance  with  the  provisions  of  the  law  prescribing 
the  method.  A  by-law  cannot  be  amended  by  custom  and  usage 
where  the  statute  prescribes  a  method  for  amendment." 

rX.      REPEAL 

§  508.  Power  in  general.  The  power  to  enact  by-laws  carries 
with  it  the  right  to  repeal  them  when  the  welfare  of  the  cor- 
poration requires  it,  and  their  repeal  is  not  forbidden  by  organic 
law.**  Unanimous  consent  of  all  of  the  stockholders  is  necessary 
to  repeal  a  by-law  which  constitutes  a  valid  contract  binding  on 
the  corporation  and  its  stockholders.*^ 

X.      REGULATION    OP    PARTICULAR    MATTERS 

§  511.  Acquisition  of,  and  expulsion  from,  membership ;  fines.*'' 

§512.  Stock;  issue;  payment;  assessments;  rights  and 
liabilities  of  stockholders  in  general.  Within  reasonable  limits 
a  by-law  may  discriminate  in  the  matter  of  dividends  between 
stockholders  who  deal  with  the  corporation  and  thereby  increase 
its  proiits  and  those  who  do  not.** 

63  Steeu  V.  Modern  Woodmen  of  prevent     them     from      doing     so. 

America,  296  111.  104,  17  A.  L.  E.  Cowles   v.   Cowles  Realty   Co.,  201 

406,  129  N.  E.  546.  N.   Y.    App.    Div.   460,    194   N.   T. 

54 Powers  v.   Marine  Engineers'  Supp.  546. 

Ben.  Ass'n,  — Cal.  App.— ,  199Pac.  67  See   §§3962-3970,  infra. 

353,   citing  1   Fletcher   Cyc.    Corp.  68  A  by-law  of  a  grain  and  ware- 

§  487.  house   company  providing  that   50 

65  Kresin  v.  Brotherhood  of  Amer-  per  cent,  of  the  dividends  shall  "be 
ican  Yeomen,  217  111.  App.  448;  distributed  equally  among  the 
Farrier  v.  Ritzville  Warehouse  Co.,  stockholders  and  that  the  remain- 
116  Wash.  522,  199  Pae.  984.  ing  50   per  cent,   shall  be   divided 

66  A  majority  of  the  stockholders  among  the  siockholders  selling 
cannot  repeal  a  by-law  prohibiting  wheat  to  the  company  in  propor- 
a  sale  of  stock  without  first  offer-  tion  to  the  amount  so  sold  is  valid, 
ing  it  to  the  company  under  such  Farrier  v.  Ritzville  Warehouse  Co., 
circumstances,  and  an  injunction  116  Wash.  522,  199  Pae.  984. 
pendente   lite   will   be    granted   to 
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§  513.  Transfer  of  stock — Restrictions  on  alienation.  A  by- 
law providing  that  no  stockholder  shall  have  the  right  to  sell 
his  stock  without  first  offering  it  for  sale  to  the  company  at 
the  price  at  which  it  is  proposed  to  sell  the  same  may  con- 
stitute a  contract  binding  on  the  stockholders  and  which  cannot 
be  abrogated  without  the  consent  of  all  of  them.^' 

§  518.  Directors  and  officers.  A  by-law  providing  for  the 
election  of  officers  by  mail  is  invalid  when  in  conflict  with  a 
statute.®"  And  so  is  a  by-law  providing  for  the  election  of  cer- 
tain officers  by  the  stockholders,  where  the  statute  provides  that 
the  directors  may  appoint  such  officers,  and  gives  corporations 
power  to  make  by-laws  not  inconsistent  with  the  general  law.®^ 
And  where  the  statute  provides  that  the  trustees  of  a  religious 
corporation  shall  be  elected  by  the  members  of  the  corporation, 
power  given  to  the  board  of  trustees  to  make  by-laws  does  not 
give  them  power  to  enact  a  by-law  perpetuating  the  existence 
of  their  own  body  and  thus  excluding  the  power  of  a  majority 
of  the  members  of  the  corporation  to  displace  them.®*  The  pro- 
vision of  the  New  York  insurance  law  that  the  constitution  and 
laws  of  a  fraternal  benefit  society  may  provide  that  no  subordi- 
nate body,  nor  any  of  its  subordinate  officers  or  members  shall 
have  power  to  waive  any  of  the  provisions  thereof,  does  not 
apply  to  foreign  corporations.®*  A  by-law  of  a  fraternal  benefit 
society  cannot  make  local  lodges  of  the  order  and  its  officers  the 
agents  of  the  members  only  in  performing  duties  delegated  to 
them  by  the  supreme  body  so  as  to  relieve  itself  from  responsi- 
bility for  their  acts.®*  A  provision  that  no  subordinate  body, 
nor  any  of  the  subordinate  officers  or  members  of  a  fraternal 

59  Such  a  by-law  adopted  by  Ben.  Ass  'n,  —  Cal.  App.  — ,  199  Pae. 
vnanimous  vote  of  all  of  the  stock-      353. 

holders    becomes    a    binding    eon-  61  Bechtold  v.  Stillwagon,  119  N. 

tract     supported     by     a     sufficient  Y.  Misc.  177,  195  N.  Y.  Supp.  66. 

consideration,    where    all    of   them  62  Wallace  v.  Wells,  —  Tex.   Oiv. 

surrender  their  existing  certificates  App.  — ,  228  S.  W.  1111. 

and    accept    new    ones    with    the  63  Steuernagel  v.  Supreme  Coun- 

terms    of    such    by-law    printed    or  cil  of  Eoyal  Arcanum,  234  N.  Y. 

indorsed     on     the     face     thereof.  251,  137  N.  B.  320,  afE'g  198  N.  Y. 

Cowles  V.   Cowles  Realty  Co.,   201  App.   Div.   1002,   190   N.  Y.   Supp. 

N.   T.   App.    Div.   460,    194   N.   Y.  953. 

Supp.  546.  64  Steuernagel  v.  Supreme  Coun- 

60  Powers  v.   Marine   Engineers '  cil  of  Eoyal  Arcanum,   234  N.  Y. 
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benefit  society,  shall  have  power  to  waive  any  of  the  provisions 
of  its  constitution  and  by-laws,  has  no  application  to  a  waiver 
by  the  supreme  body  of  the  order,  though  based  on  knowledge  of 
a  subordinate  lodge  which  it  was  the  duty  of  the  latter  to  com- 
municate to  it,  but  which  was  not  so  communicated.^ 

251,  137  N.  E.  320,  aff'g  198  N.  T.  eil  of  Eoyal  Arcanum,  234  N.  T. 

App.   Div.   1002,   190   N.   Y.   Supp.  251,  137  N.  E.  320,  aff'g  198  N.  Y. 

953.  App.   Div.   1002,   190  N.   Y.   Supp. 

65  Steuernagel  v.  Supreme  Coun-  953. 
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Subscriptions  to  Capital  Stock 

I.    NATURE   AND    FORMATION    OF    CONTRACTS    OF    SUBSCRIPTION    AND   OTHER 

AGREEMENTS 

§  520.  Subscriptions  and  other  agreements  defined  and  distinguished. 

§  522.  Formation  of  contract  of  subscription — Subscriptions  after  forma- 
tion of  corporation. 

§  523.  —  Subscriptions  before  formation  of  corporation. 

§  524.  —  Formation  of  a  different  corporation. 
"  §  525.  —  Waiver,  estoppel  and  laches  as  affecting  difference  in  formation. 

§  526.  Consideration  and  mutuality — In  general. 

§  523.  —  Failure  of  consideration. 

§  532.  Subscription  paper  as  contract  between  subscribers. 

§  533.  Agreements  to  pay  to  agent  or  trustee  for  proposed  corporation. 

§  536.  Form  of  subscription  and  formalities  in  subscribing — Form  or  for- 
malities required  by  charter  or  statute. 

§537.  — Necessity  for  writing;   statute  of  frauds. 

§  540.  — •  Acknowledgment  of  articles  or  agreement. 

§  545.  Capacity  of  subscribers  and  effect  of  disability — In  general. 

§  547.  —  Subscriptions  by  married  women. 

§  549.  —  Subscriptions  by  municipal  corporations. 

§  568.  Illegality  in  contract  of  subscripti9n. 

§  569.  Proof  of  subscriptions. 

§  570.  Construction  of  subscription  contracts. 

§  572.  Eight  of  subscriber  to  particular  stock  subscribed  for. 

II.    SUBSCRIPTIONS     UPON     EXPRESS     CONDITIONS     PRECEDENT,    IMPLIED    CONDI- 
TIONS  PRECEDENT,   AND   CONDITIONAL    DELIVERY    OP  SUBSCRIPTIONS 

§  574.  Conditional  subscriptions  distinguished  from  subscriptions  upon  spe- 
cial terms. 

§  575.  Validity  of  conditions  precedent — Subscriptions  after  corporation 
is  formed. 

§  576.  —  Subscription  before  corporation  is  formed. 

§  577.  Oral  conditions  affecting  written  subscriptions. 

§578.  Effect  of  unauthorized  conditional  subscriptions. 

§  579.  Effect  of  valid  conditional  subscriptions — ^Before  performance  or 
fulfillment  of  conditions. 

§  580.  —  After  performance  or  fulfillment  of  condition. 

§  581.  —  Construction  and  performance  of  conditions. 

§  584.  —  Eight  to  withdraw  conditional   subscriptions. 

87 


Private  Coepoeations  [Ch.  17 

§  585.  Implied  conditions  precedent — In  general. 

§  587.  —  Formation  of  corporation  and  effect  of  irregularity  or  failure 
to  incorporate — Subscriptions  before  corporation  is  formed. 

§  588. Organization   of  corporation  after  creation. 

§  589.  —  Power  to  issue  stock  subscribed  for. 

§  593.  —  Issue  or  tender  of  certificate  of  stock — In  general. 

§  594. Rule  in  respect  to  sales  and  subscriptions  distinguished. 

§  598.  Waiver  of  conditions  by  subscriber. 

§  599.  Estoppel  of  subscriber. 

§  600.  Conditional  delivery  of  subscriptions. 

III.    SUBSCKIPTIONS  UPON    SPECIAL   TEEMS 

§  601.  Definition  and  effect. 

§  603.  Power  to  accept  subscriptions  upon  special  terms  and  validity  there- 
of— Violation  of  charter,  statutory  or  constitutional  provisions. 

§  604.  —  Agreements  for  surrender  or  repurchase  of  stock. 

§  606.  —  Subscriptions  constituting  a  fraud  upon  other  stockholders  or 
creditors — In  general. 

§  607. Agreements  for  surrender  or  repurchase  of  stock. 

§  608.  —  Authority  of   agents   receiving  subscriptions. 

§609.  — Oral  stipulations;   other  writings. 

IV.    FEATID  IN  PEOCUKING  SUBSCRIPTIONS 

§610.  Effect  of  fraud  in  general. 

§  611.  Want  of  authority  on  part  of  person  making  representation. 

§  612.  What  amounts  to  fraud  in  procuring  subscriptions — In  general. 

§  613.  —  Eepresentations  as  to  property  or  assets. 

§  614.  —  Eepresentations  as  to  financial  condition. 

§  615.  —  Eepresentations  as  to  capital  stock. 

§  616.  - —  Eepresentations  as  to  dividends. 

§  617.  —  Further  illustrations. 

§  618.  —  Expression  of  opinion  or  prediction. 

§  619.  —  Promises  and  statements  of  intention. 

§622.  — Falsity. 

§  624.  —  The  representation  as  the  inducement. 

§  625.  —  Eight  to  rely  on  representations. 

§  626.  —  Necessity  for  injury. 

§  627.  Eemedies  of  subscriber  or  purchaser  in  case  of  fraud — ^Rescission  in 

general. 
§  628.  —  Eecovery  of  money  or  other  consideration  paid. 
§  629.  —  Action  for  deceit. 

§  630.  Limitations  upon  the  right  to  rescind — ^In  general. 
§  631.  —  Restoration  of  the  status  quo. 
§  633.  —  Ratification  or  waiver  as  a  bar  to  rescission. 
§  634.  —  Laches  as  a  bar  to  rescission ;  statute  of  limitations. 
§  635.  —  Rescission  as  against  third  persons. 
§  636.  —  Effect  of  insolvency  of  the  corporation. 
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V.   WITHDRAWAL,     RELEASE    AND    DISCHARGE     OF    SUBSCRIBERS 

§  639.  Release  of  subscribers  by  the  corporation — ^Bight  as  against  credi- 
tors or  dissenting  stockholders — In  general. 

§  642.  Discharge  by  payment. 

§  646.  Discharge  by  nonperformance  of  conditions  precedent  or  special 
terms. 

§  650.  Special  agreements  with,  release  or  withdrawal  of,  or  nonpayment 
by,  other  subscribers. 

VI.   REMEDIES    OP     CORPORATION    AGAINST    SUBSCRIBERS 

§  657.  Actions  on  subscriptions — In  general. 

§  659.  —  Pleadings. 

§  662.  Forfeiture  and  sale  of  shares — The  right  and  power  in  general. 

§  664.  —  Procedure  to  effect  forfeiture. 

§  665.  —  Effect  of  sale  or  forfeiture. 

§  667.  —  Waiver  of  irregularities  and  estoppel  to  set  them  up. 

VIL    CALLS    OR   ASSESSMENTS    ON    UNPAID    SUBSCRIPTIONS 

§  669.  When  calls  are  necessary — ^In  general. 

§  671.  —  Eight  to  pay  without  call. 

§  673.  "Validity  and  sufficiency  of  calls — ^By  whom  made. 

§  677.  —  Uniformity  and  equality. 

§  678.  —  Mode  of  making  calls. 

IX.    INTEREST,    PENALTIES   AND  LIQUIDATED  DAMAGES 

§  689.  Interest. 

X.    SUBSCRIPTION    OP    PULL    AMOUNT    OP    CAPITAL    STOCK,    OR    OP    A    SPECIFIED 
PERCENTAGE    THEREOF 

§  692.  As  a  condition  precedent  to  legal  incorporation   or  transaction   of 

business. 
§693.  As  a  condition  precedent  to  enforcement  of  subscriptions- -General 

rule. 
§  696.  What  subscriptions  may  be  counted — In  general. 
§  704.  Waiver  and  estoppel — General  principles. 
§  705.  —  Particular  acts  constituting  waiver  or  estoppel. 

XL   PAYMENTS    ON    SUBSCRIPTIONS 

§  707.  Effect  of  nonpayment  on  legality  of  corporation  or  right  to  com- 
mence business. 

§  708.  Effect  of  nonpayment  on  validity  of  subscriptions  and  liability  of 
subscribers — ^In  general. 

§  712.  Sufficiency  of"  payment. 

XII.    OVERSUBSCRIPTION   AND  APPORTIONMENT  OR   DISTRIBUTION   OP   STOCK 

§  713.  Effect  of  oversubscription. 
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XIII.   ESTOPPEL   OP   SUBSCKIBEES 

§  715.  Estoppel  to  deny  corporate  existence.  ^ 

§  716.  Estoppel  to  deny  subscription  or  the  validity  thereof. 

I.  NATURE  AND  POBMATION  OP  CONTRACTS  OF  SUBSCRIPTION  AND 
OTHER  AGREEMENTS 

§  520.  Subscriptions  dJid  other  agreements  defined  and  distin- 
guished. A  subscription  to  the  capital  stock  of  a  corporation 
is  a  contract  between  the  corporation  and  the  subscribers,  and 
its  formation  and  validity  are  governed  by  the  same  principles 
as  any  other  contract.^  A  subscription  for  stock  is  distinguish- 
able from  a  contract  to  purchase  stock.^  Whether  money  was 
loaned  to  a  corporation  or  paid  to  it  on  account  of  a  subscription 
for  stock  is  a  question  of  fact.* 

§  522.  Formation  of  contract  of  subscription — Subscriptions 
after  formation  of  corporation.  Where  an  offer  made  to  a  cor- 
poration to  purchase  shares  of  its  stock  is  accepted,  there  is  a 
binding  contract.*    Acceptance  of  a  subscription  by  the  presi- 


IFarm  Lands  Development  Co. 
V.  Taft,  — Iowa— ,  186  N.  W.  431. 

2  Persons  to  whom  a  person  who 
had  transferred  property  to  the 
corporation  for  stock  directed  such 
stock  to  ,  be  issued  as  full  paid 
held  not  to  be  subscribers.  Ehode 
V.  Dock-Hop  Co.,  184  Oal.  367,  12 
A.  L.  E;  437,  194  Pae.  11. 

In  Fitzgerald  v.  Guaranty  Se- 
curity Corp.,  —  Mass.  — ,  131  N.  E. 
463,  a  contract  to  purchase  from  a 
corporation  on  the  instalment  plan 
preferred  stock  which  it  had  no 
authority  to  issue  was  held  not  to 
be  ajSubseription. 

8  Evidence  held  to  sustain  a  find- 
ing that  money  sued  for  was  loaned 
to  defendant  corporation  by  plain- 
tiff and  not  paid  to  it  on  account 
of  a  subscription  for  stock.  Wall 
V.  Calhoun,  —  Cal.  App.  — ,  205 
Pae.  697. 

Advances  to  a  corporation  by  a 


stockholder  held  loans  and  not  pay- 
ments for  stock,  so  that  a  claim 
therefor  in  bankruptcy  proceedings 
against  the  corporation  was  im- 
properly disallowed.  In  re  Eranklin 
Brewing  Co.,  272  Fed.  828,  rev'g 
265  Fed.  301,  certiorari  denied  256 
U.  S.  "695,  65  L.  Ed.  1476. 

Purchaser  of  stock,  to  whom 
the  corporation  issued  a  certificate 
agreeing  to  refund  the  amouirt  paid 
by  him  out  of  a  fund  set  apart  for 
that  purpose,  held  to  be  a  -stock- 
holder and  not  a  lender  of  money 
to  it.  Chilberg  v.  Cross  Land  Co., 
—  Cal.  App.  — ,  204  Pae.   28.    - 

4  Where  an  offer  is  made  to  a 
corporation  to  purchase  shares  of 
its  preferred  stock,  and  the  stock- 
holders authorize  tfe.  directors  to 
issue  and  sell  such  stock,  and  the 
directors  commit  that  duty  to  the 
president  and  secretary,  who  ac- 
cept such  offer,  there  is  a  binding 
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dent  of  the  corporation  makes  a  binding  contract.  Acceptance 
by  the  board  of  directors  is  not  necessary.*  Delivery  of  part 
of  the  stock  purchased  to  the  purchaser,  who  accepts  and  pays 
for  the  same,  is  such  a  ratification  of  the  contract  as  to  render 
it  at  least  prima  facie  obligatory.^  In  Canada  it  is  held  that  a 
subscriber  who  receives  notice  of  a  meeting  of  shareholders,  and, 
though  hfe  does  not  attend  the  meeting,  does  not  repudiate  or 
withdraw  his  subscription,  must  be  held  to  have  accepted  the 
notice  as  sufficient  intimation  that  his  subscription  had  been 
accepted  and  that  he  had  become  a  stockholder,  and  that  he 
cannot  afterwards  escape  liability  on  his  subscription  on  the 
ground  that  no  shares  were  ever  alloted  to  him  and  no  notice 
of  allotment  was  given  him.''  A  subscriber  who  attends  a  meet- 
ing of  shareholders  and  acts  as  a  shareholder  thereby  waives 
the  necessity  for  an  allotment  of  stock  to  him  and  a  notice  of 
such  allotment.* 

§  523.  —  Subscriptions  before  formation  of  corporation.  Sub- 
scriptions before  incorporation  become  binding  as  soon  as  the 
corporation  is  formed  and  it  expressly  or  impliedly  accepts 
them.*  It  is  not  a  defense  to  an  action  by  a  corporation  to  re- 
cover the  amount  of  a  subscription  that  it  was  made  before  the , 
corporation  came  into  existence,  where  bona  fide  subscriptions 
to  stock  are  essential  to  the  formation  of  a  corporation.^" 

§  524.  —  Formation  of  a  different  corporation.  A  subscriber 
is  not  liable  on  his  subscription  if  the  corporation  formed  is  a 
different  corporation  from  that  contemplated  by  the  subscrip- 
tion.^^    The  subscriber  is   released   where  the   corporation   is 

contract  although  under  the  reso-  'Ee  Manchester  Stores,  Ltd.,  51 

lution   adopted   by   the    stockhold-  Ontario  L.  R.  637. 

ers  the  directors  might  have  sold  8  Ee  Manchester  Stores,  Ltd.,  51 

the    stock    to    some    other    person.  Ontario  L.  E.  637. 

Seranton    Axle    &    Spring    Co.    v.  9  Martin  v.   Cushwa,   86  W.  Va. 

Scranton  Board  of  Trade,  271  Pa.  615,  104  S.  E.  97. 

6,  113  Atl.  338.  10  Seacoast  Packing  Co,  v.  Long, 

6  Peck    Iron    &    Steel   Works    v.  116  S.  C.  406,  108  S.  E.  159. 

Boomerscheim,  —  Mich.  — ,    190    N.  H  Wrather  v.  Parks,  —  Tex,  Civ. 

W.   690.  App.— ,    227   S.   "W.   513,   <jiting   2 

6  Scranton  Axle  &  Spring  Co.  v.  Pletcher  Cyc.  Corp.  §  524. 
Scranton  Board  of  Trade,  271  Pa. 
6,  113  Atl.  338. 
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formed  under  the  laws  of  a  different  state  than  that  contem- 
plated,^* or  with  a  greater  or  less  amount  of  capital  stock  than 
agreed  upon.'*  The  subscriber  consents  to  the  performance  of 
all  things  reasonably  necessary  and  incidental  to  the  accom- 
plishment of  the  avowed  purpose.'*  It  has  been  held  that  he  is 
not  released  because  the  purpose  for  which  the  corporation  is 
formed  is  broader  and  more  comprehensive  than  the  purpose  for 
which  the  subscription  was  made,'^  and  also  that  he  is  released 
where  other  separate  and  distinct  purposes  are  added  to  those 
originally  contemplated.'®  A  person  who  subscribes  for  stock 
in  an  "association"  will  be  held  to  have  contemplated  the  organi- 
zation of  a  "corporation,"  since  the  former  term  is  broad  enough 
to  include  the  latter  under  such  circumstances,  and  a  corpora- 
tion is  the  only  legal  entity  empowered  to  issue  stock.''' 

§  525.  — Waiver,  estoppel  and  laches  as  affecting  difference 
in  formation.  To  constitute  an  estoppel  the  acts  relied  on  must 
have  caused  the  other  party  to  have  changed  his  position  for 
the  worse." 

§  526.  Consideration  and  mutuality — In  general.  A  stock 
subscription  is  not  binding  unless  supported  by  a  considera- 

12  As  where   the   subscription   is  repair   of  a  hotel,   office   building, 

for   stock   in   a   domestic   corpora-  opera    and    playhouse,     apartment 

tion,  and  the  company  is  ineorpo-  house,     or    steam    laundry.      New 

rated   under   the   laws   of   another  Nueces  Hotel  Co.  v.  Weil  Bros., — 

state.      Mann    v.    Mitchell,  —  Tex.  Tex.  Civ.  App.  — ,  243  S.  "W.  731. 

Civ.  App.—,  243  S.  W.  734.  17  Tri-State  Pair  Aas'u  v.  Lasell, 

18  Wrather  v.  Parks,  —  Tex.  Civ.  —  S.  D.  — ,  187  N.  W.  824. 

A-PP- — J   227   S.   W.   513,   citing   2  18  Where    the    payee    of    a   note 

Fletcher  Cye.  Corp.  §  524.  agreed   to   take    an    interest   in    a 

14  Tri-State  Pair  Ass'n  v.  Lasell,  mine  or  stock  in  a  corporation  to 
—  S.  D. — ,  187  N.  W.  824,  citing'  be  formed  to  operate  it  in  payment 
2  Fletcher  Cyc.  Corp.  §  524.  of  the  balance  due  thereon,  it  was 

15  Tri-State  Fair  Ass'n  v.  La-  held  that  the  fact  that  he  accepted 
sell,  —  S.  D. — ,  187  N.  W.  824.  stock    in    a    corporation   having    a 

16  As  where  the  subscription  re-  different  amount  of  capital  stock 
cited  that  it  was  made  to  the  stock  than  that  specified  in  the  agree- 
of  a  corporation  to  be  organized  ment  and  which  had  no  assets  and 
for  the  purpose  of  purchasing  a  never  acquired  the  mine,  and  had 
site  and  building  a  hotel,  and  the  never  issued  any  stock  to  anyone 
charter  was  obtained  for  the  estab-  else,  that  he  attended  and  voted 
lishment,  maintenance,  erection,  or  at  a  meeting  and  acted  as  an  offi- 
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tion.^^  There  must  also  be  mutuality  of  obligation.^'*  The  sub- 
scriber is  not  bound  where  the  corporation  has  no  power  to 
issue  the  stock  subscribed  for.^^  The  mutual  undertaking  of 
the  parties  constitutes  a  sufficient  consideration  for  a  contract 
to  purchase  stock  from  the  corporation.^^  "A  subscription  eon- 
tract  for  the  stock  of  a  corporation  is  supported  by  a  full  con- 
sideration, that  consideration  being  the  delivery  to  the  sub- 
scriber of  the  capital  stock  subscribed  for  upon  the  performance 
of  his  agreement  to  pay  the  consideration. '  '^'  A  subscription  to 
additional  stock  to  be  issued  and  sold  when  the  directors  may 
decide,  made' in  consideration  of  similar  agreements  "now  exe- 
cuted by  all  the  other  stockholders,"  is  supported  by  a  sufficient 
consideration.^*  It  may  be  shown  by  parol  that  a  note  was  given 
in  payment  of  a  subscription  to  stock,  although  it  recites  a 
different  consideration.*^ 


cer,  that  he  afterwards  surrendered 
his  stock  for  cancellation,  and  that 
he  gave  his  check  to  pay  his  share 
of  operating  expenses,  did  not  es- 
top him  to  assert  that  the  note  was 
paid.  Wrather  v.  Parks,  —  Tex. 
Cfiv.  App.  — ,  227  S.  W.  513. 

19  There  is  no  consideration  for  a 
note  executed  for  stock  where 
neither  the  application  for  stock 
signed  by  the  maker  nor  the  note 
is  ever  accepted  or  approved  by 
the  corporation  as  required  by  the 
terms  of  the  application.  Phillips 
V.  Matthews,  205  Ala.  480,  88  So. 
641. 

A  note  is  supported  by  a  suffi- 
cient consideration  where  it  is  de- 
livered to  a  corporation  which 
accepts  it  as  payment  for  stock 
and  issues  the  stock  accordingly. 
Morrison  v.  Crisp,  27  N.  M.  380, 
202   Pac.   123. 

Where  a  subscriber  accepts  stock 
issued  to  him  and  executes  his  note 
therefor  payable  to  a  third  person 
who  accepts  it  as  part  of  the  pur- 
chase price  of  property  sold  by  him 
to  the  corporation,  the  note  is  sup- 


ported by  a  valuable  consideration. 
Simpson  v.  Blaine,  191  Ky.  465, 
230  S.  W.  934.  ~ 

ZOI'arm  Lands  Development  Co. 
V.  Taft,  — Iowa— ,  186  N.  W.  431. 

21  Farm  Lands  Development  Co. 
V.  Taft  ,—  Iowa  — ,  186  N.  W.  431. 

22  Scranton  Axle  &  Spring  Co.  v. 
Seranton  Board  of  Trade,  271  Pa. 
6,  113  Atl.  838,  citing  2  Fletcher 
Cyc.  Corp.  §  526,  p.  1156. 

23  Beneficial  Loan  Ass  'n  v.  Hil- 
lery,  —  N.  J.  L.  — ,  113  Atl.  324. 

The  fact  that  the  corporation 
does  not  actually  write  out  the 
certificate  in  advance  of  the  pay- 
ments required  to  be  made  by  the 
subscriber  does  not  deprive  it  of 
its  right  to  compel  payment, 
where  the  contract  provides  that 
the  stock  shall  not  be  delivered 
until  paid  for:  Beneficial  Loan 
Ass'n  V.  Hillery,  —  N.  J.  L.  — , 
113  Atl.  324. 

24  Farm  Lands  Development  Co. 
V.  Taft,  — Iowa— ,  186  N.  "W.  431. 

26  Morrison  v.  Crisp,  27  N.  M. 
380,   202  Pae.  123. 
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§  528.  —  Failiire  of  consideration.  A  failure  of  consideration 
is  a  good  defense  to  an  action  on  a  subscription  for  corporate 
stock.^^  It  is  a  good  defense  to  an  action  on  a  note  given  for 
stock  that  the  certificate  of  stock  given  to  the  maker  was  not 
legally  binding  upon  the  corporation  because  issued  without 
authority  of  the  corporate  officers  purporting  to  issue  it.^' 
Failure  to  perform  promises  inducing  the  making  of  the  sub- 
scription may  amount  to  a  failure  of  consideration  for  a  sub- 
scription note.^*  There  is  a  failure  of  consideration  where  there 
is  a  breach  by  the  corporation  of  special  terms  or  collateral 
undertakings  which  form  substantially  the  whole- consideration 
for  the  subscription.29  So  breach  of  an  agreement  to  resell  the 
stock  may  constitute  a  failure  of  consideration  for  a  note  given 
for  the  subscription  price.^"  Failure  of  the  corporation  to  de- 
liver a  certificate  to  the  subscriber  does  not  constitute  a  failure 
of  consideration.^^  That  stock  is  worthless  in  the  sense'  that  it 
represents  no  tangible  or  actual  value  in  corporate  property  or 
assets  is  no  defense  to  an  action  on  notes  given  in  payment  of  a 
subscription  thereto.*^    The  question  of  failure  of  consideration 


26  Independent  Harvester  Co.  v. 
Anderson,  —  S.  D.  — ,  186  N.  "W. 
112. 

Where  the  holder  of  a  note 
agrees  to  accept  as  a  credit  there- 
on stock  in  a  corporation  to  be 
formed  to  take  over  a  mine,  but 
is  given  stock  in  a  corporation 
which  has  no  assets  and  which 
has  never  acquired  the  mine,  so 
that  the  stock  certificate  repre- 
sents nothing  of  value,  there  is  a 
failure  of  consideration  for  the 
credit.  Wrather  v.  Parks,  —  Tex. 
Civ.  App.  — ,  227  S.  "W.  513,  citing 
2   Fletcher   Cyc.  Corp.   §528. 

That  all  the  authorized  capital 
stock  of  the  corporation  was  not 
subscribed  may  amount  to  failure 
of  consideration  for  a  subscription 
note.  Morrison  v.  Crisp,  27  N.  M. 
380,  202  Pac.  123. 

27  That  the  person  making  the 
sale,  who  signed  the  names  of  the 
president     and    secretary    to     the 


certificate,  had  no  authority  to  do 
so.  Hall  V.  Sabey,  58  Utah  343, 
198  Pae.  1110. 

28Britton  Milling  Co.  v.  Wil- 
liams, 44  S.  D.  464,  21  A.  L.  E. 
1352,  187  N.  W.  159;  modifying 
judg't  184  N.  W.  265;. Independent 
Harvester  Co.  v.  Anderson,  —  S. 
D.  — ,   186  N.   W.  112. 

29  See    §  646,   infra. 

SO  Where  a  subscription  contract 
was  made  with  a  person  acting 
as  agent  and  trustee  for  a  corpo- 
ration thereafter  to  be  formed 
and  for  the  other  subscribers,  and 
the  note  was  payable  to  him  as 
tiustee,  breach  of  his  agreement 
to  personally  resell  the  stock  was 
held  to  constitute  a  failure  of  con- 
sideration. Newark  Trust  Co.  v. 
Kriebel,  49  Cal.  App.  614,  193 
Pac.    962. 

31  See  §'593,  infra. 

32  Lone    Tree    Bank   v.   Timraer- 


man, 


Iowa  — ,  188  N.  W.  856. 
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for  a  subscription  to  stock  of  a  corporation  already  in  existence, 
which  has  accepted  the  subscription,  is  foreclosed  where  the  cor- 
poration has  actually  issued  to  the  subscriber  a  certificate  for 
the  number  of  shares  subscribed  for.^^  Upon  failure  of  the  con- 
sideration for  a  note  given  for  the  price  of  stock,  the  subscriber 
may  rescind  and  recover  back  the  consideration  paid  by  him, 
or  may  affirm  the  contract  and  sue  for  damages.'*  He  may 
rescind  at  once  or  wait  and  set  up  the  failure  of  consideration 
as  a  defense  to  an  action  on  the  note.'*  Generally  he  must  tender 
back  anything  that  he  has  received  under  the  contract.  But 
he  is  not  obliged  to  return  a  consideration  which  is  of  no  value 
whatever,  as  shares  of  stock  which  have  become  worthless.'®  And, 
of  course,  he  is  not  obliged  to  return  anything  received  by  him 
which  is  already  in  the  hands  of  the  other  party,  as  stock  which 
has  been  deposited  with  the  other  party  as  collateral  security.''' 
Parol  evidence  is  admissible  to  show  a  failure  of  consideration 
for  a  subscription  note,  even  though  the  consideration  is  recited 
in  a  written  subscription  contract,  provided  it  will  not  change 
the  legal  effect  or  character  of  the  contract."  The  burden  of 
showing  failure  of  consideration  is  on  the  subscriber.'^ 

§  532i.  Subscription  paper  as  contract  between  subscribers. 

"A  subscription  to  capital  stock  of  a  corporation  is  not  only 
an  undertaking  with  the  company,  but  with  all  other  subscribers. 
Such  contract  is  trilateral,  and,  if  fraudulent  or  unenforceable 
between  two  of  the  parties,  it  may  be  enforced  for  the  benefit 

33  Equity  Oo-operative  Ass  'n  of  35  Newark  Trust  Co.  v.  Kriebel, 
Boy   V.   Equity   Co-operative   Mill-  49  Cal.  App.  614,  193  Pae.  962. 
ing  Co.  of  Montana,  —  Mont.  — ,  36  Newark  Trust  Co.  v.  Kriebel, 
206  Pae.  349.  49  Cal.  App.  614,  193  Pac.  962. 

34  In  an  action  on  a  subscription  37  Newark  Trust  Co.  v.  Kriebel, 
note  it  was  held  that  the  defense  49  Cal.  App.  614,  193  Pao.  962. 
of  failure  of  consideration  set  up  38  Independent  Harvester  Co.  v. 
in  the  answer  was  not  waived  by  Anderson,  —  S.  D.  — ,  186  N.  W. 
the    fact    that    defendant    filed    a  112, 

cross  complaint  seeking  damages  39  In  a  suit  to  cancel  notes  giv- 
for  the  breach  of  the  contract  re-  en  for  the  amount  of  the  sub- 
lied  on  as  a  failure  of  considera-  scription.  Equity  Co-operative 
tion,  where  no  such  damages  were  Ass'n  of  Eoy  v.  Equity  Co-opera- 
awarded.  Newark  Trust  Co.  v.  tive  Milling  Co.  of  Montana,  — 
Kriebel,  49  Cal.  App.  614,  193  Mont.  — ,  206  Pac.  349. 
Pac.  962. 
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of  the  third. ' '  *"  Subscriptions  to  additional  stock,  to  be  issued 
and  sold  whenever  the  directors  so  decide,  made  in  consideration 
of  similar  agreements  "now  executed  by  all  the  other  stock- 
holders" of  the  corporation,  constitute  a  contract  between  the 
several  subscribers.*^ 

§  533.  Agreements  to  pay  to  agent  or  trustee  for  proposed 
corporation.  A  corporation  may  enforce  subscriptions  agreed 
to  be  paid  to  trustees  without  any  assignment  of  the  subscrip- 
tions by  them  to  it,  where  the  subscription  contract  shows  on 
its  face  that  it  is  made  for  the  use  and  benefit  of  the  corporation 
as  soon  as  it  shall  be  formed  and  that  the  trustees  are  holding 
the  subscriptions  for  its  benefit,  since  it  is  the  real  party  in 
interest.*^ 

§  536.  Form  of  subscription  and  formalities  in  subscribing — 
Form  or  formalities  required  by  charter  or  statute.  Under  the 
West  Virginia  statute,  if  promoters  of  a  corporation  not  upon 
a  dividend  paying  basis  transfer  property  to  it  for  a  considera- 
tion of  more  than  $500  in  cash  or  the  equivalent  at  par  in  the 
stocks  or  securities  to  be  promoted,  it  is  unlawful  for  them 
to  sell  in  the  state  any  such  stock  or  securities  until  a  subscrip- 
tion blank,  showing  the  amount  of  such  payment  or  issue  of 
stock  or  securities  for  the  property  and  such  other  information 
as  the  state  auditor  may  deem  necessary,  shall  have  been  filed 
with  the  auditor,  or  to  recognize  subscriptions  or  applications 
for  such  stocks  or  securities  unless  made  upon  such  subscription 
blank  and  signed  by  the  subscriber  or  applicant.**  The  object  of 
requiring  such  subscription  blank  is  to  set  forth  the  facts  con- 
cerning the  transfer  of  property  to  a  nondividend-paying  cor- 

40  Wolf  V.  Excelsior  Automatic  sale  of  stocks  or  securities  therein 
Scale  &  Supply  Co.,  270  Pa.  547,  after  such  transfer  without  fur- 
113   Atl.   569.  nishing    the    information    required 

41  Farm  Lands  Development  Co.  by  the  statute  which  is  prohibited. 
V.  Taft,  —  Iowa  — ,  186  N.  W.  431.  Conway  v.  Bailey,  —  W.  Va.  — , 

42  Drake  Hotel  Co.  v.  Crane,  210  112  S.  E.  579. 

Mo.  App.  452,  240  S.  W.  859.  The    term    "property"    as   used 

43  The  statute  does  not  make  it  in  §  4  of  the  act  is  not  confined  to 
unlawful  to  transfer  property  to  intangible  property  or  assets,  but 
a  corporation  not  upon  a  dividend  includes  property  of  all  kinds,  real 
paying  basis  for  a  consideration  and  personal.  Conway  v.  Bailey, 
of  more  than  $500,  but  it  is  the  —  W.  Va.  — ,  112  S.  E.  579. 
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poration,  so  that  the  purchaser  of  its  stocks  or  securities  may 
not  be  deceived  or  defrauded.** 

§  537.  — Necessity  for  writing;  statute  of  frauds.**  A  sub- 
scription is  not  within  the  statute  of  frauds  as  an  agreement  for 
the  sale  of  goods,  wares  or  merchandise.*^  Part  payment  is 
sufficient  to  take  an  oral  subscription  out  of  the  statute.*'' 

§  540.  —  Acknowledgment   of   articles   or   agreement.     In 

Indiana  a  preliminary  subscription  for  stock  may  be  made  by 
signing  the  articles  of  incorporation,  in  which  case  the  sub- 
scriptions are  enforceable  only  against  those  of  the  signers  who 
acknowledge  the  articles,  or  it  may  be  made  by  a  subscription 
contract  separate  and  apart  from  the  articles,  in  which  case 
the  subscriptions  become  enforceable  when  the  organization  of 
the  proposed  corporation  has  been  completed,  and  signature 
and  acknowledgment  of  the  articles  by  the  subscriber  are  not 
necessary.** 

§  545.  Capacity  of  subscribers  and  effect  of  disability — In 
general.  The  mere  fact  that  a  person  believes  in  spiritualism 
does  not  make  him  insane  or  incapable  of  making  a  valid  con- 
tract.*9 

To  enable  a  person  to  avoid  a  subscription  on  the  ground 
that  he  was  drunk  when  he  made  it,  he  must  have  been  so 
intoxicated  as  to  be  incapable  of  knowing  what  he  was  doing.*" 

44  Acts  1915,  c.  18;  Code  Supp.  property  and  $1,000  worth  to  be 
1918,  §§  3277a-3277u.  The  statute  paid  for  in  cash  was  held  to  be 
is  not  invalid  as  taking  away  the  one  single  agreement,  so  that  the 
freedom  of  competent  persons  to  turning  over  of  the  property  was 
contract.  Conway  v.  Bailey,  —  sufficient  to  take  it  out  of  the 
W.  Va.  — ,  112  S.  E.  579.  statute  though  the  cash  was  never 

45  Agreements  to  repurchase  paid.  Shadbolt  &  Boyd  Iron  Co. 
stock,  see  §  604,  infra.  v.  Long,  172  Wis.  591,  179  N.  W. 

Note   on  subscriptions  and  eon-  785. 

tracts  for  unissued  stock  as  with-  48  ShifEer  v.  Akenbrook,  —  Ind. 

in  the  statute  of  frauds,  see  14  A.  App.  — ,  130  N.  B.  241. 

L.  R.  400.  49  Burchill    v.     Hermsmeyer,    — 

46  For  a  review  of  the  authori-  Tex.  Civ.  App.  — ,  230  S.  W.  809. 
ties,  see  Spencer  v.  McGuffin,  —  50  Stockmen 's  Guaranty  Loan 
Ind.  .— ,  130  N.  E.  407.  Co.  v.  Sanchez,  26  N.  M.  499,  194 

47  An  agreement  to  take  $1,000  Pac.    603. 
worth  of  stock  to  be  paid  for  in 
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A  person  who  enters  into  a  subscription  contract  while  he  is 
drunk  may  ratify  it  when  he  becomes  sober,  and  does  so  where 
he  makes  payments  on  his  subscription  and  exercises  the  rights 
of  a  stockholder.*^ 

§  547.  —  Subscriptions  by  married  women.  A  joint  subscrip- 
tion by  a  husband  and  wife  is  binding  on  the  wife  even  where 
the  statute  vests  the  husband  with  the  management  of  the  wife's 
separate  property.***  Even  though  a  married  woman  is  not 
bound  by  her  subscription,  she  cannot  recover  money  voluntarily 
paid  under  it  solely  on  the  ground  of  her  coverture.*' 

§  549.  —  Subscriptions  by  municipal  corporations.** 

§  568.  Illegality  in  contract  of  subscription.  A  note  given 
for  the  amount  of  a  subscription  is  void  where  it  provides  for 
payment  only  by  commissions  to  be  earned  by  the  subscriber 
.from  the  stock  in  violation  of  a  constitutional  provision  pro- 
hibiting the  issue  of  stock  except  for  money  paid,  labor  done, 
or  property  actually  received.**  If  a  subscription  agreement 
is  void  because  made  prior  to  the  procurement  of  a  permit  from 
the  corporation  commissioner  authorizing  a  sale  of  the  corpora- 
tion's stock,  it  cannot  be  ratified  by  the  parties  after  such  a 
permit  has  been  procured.*®  But  they  may  thereafter  elect 
to  adopt,  accept  and  stand  upon  the  original  agreement  as 
embodying  the  terms  and  conditions  of  a  new  agreement  by 
which  their  future  dealings  are  to  be  governed, '  and  this  they 
may  do  by  their  acts  and  conduct.*'' 

§  569.  Proof  of  subscriptions.** 

51  Stockmen 's     Guaranty     Loan  55  Terrell  v.  Warten,  206  Ala.  90, 

Co.  V.  Sanchez,  26  N.  M.  499,  194  89   So.   297. 

Pae.   603.  66  Moore  v.  MofEatt,  —  Cal.  — , 

62  Texas  Co-operative  Inv.  Co.  v.  204  Pac.  220. 

Clark,  —  Tex.  Com.  App.  — ,  239  67  As  where  the  stock  subscribed 

S.  W.  198,  rev  'g  —  Tex.  Civ.  App.  for  is  issued  to  a  third  person  on 

— ,  216  S.  W.  220.  the   order   of  the   subscriber   after 

63  Texas  Co-operative  Inv.  Co.  v.  a  valid  permit  has  been  granted. 
Clark,  —  Tex.  Com.  App.  — ,  239  Moore  v.  Moffat,  —  Cal.  — ,  204 
S.  W.  198,  rev'g  —  Tex.  Civ.  App.  Pac.   220. 

— ,   216   S.   W.   220.  68  Corporate   books   as   evidence, 

64  See  note,  14  A.  L.  E.  1164.  see  §  2804,  infra. 
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§  570.  Construction  of  subscription  contracts.  Where  an 
oral  agreement  made  contemporaneously  with  notes  given  for 
stock,  and  providing  that  the  maker  may  renew  them,  is  subse- 
quently reduced  to  writing  in  pursuance  thereof,  the  notes  and 
the  agreement  will  be  read  and  construed  together  as  between 
the  parties  or  those  standing  in  their  places  or  chargeable  with 
notice  of  such  agreement.^®  Acts  done  by  the  parties  under  the 
contract  constitute  a  construction  of  it  by  them  which  will  be 
followed  by  the  court.®" 

§  572.  Right  of  subscriber  to  particular  stock  subscribed 
for.®^  Where  the  circumstances  are  such  that  the  corporation 
and  persons  owning  all  of  its  stock  will  be  treated  as  identical,** 
a  tender  by  one  of  such  persons  of  stock  paid  for  by  himself 
to  a  subscriber  may  be  equivalent  to  a  tender  by  the  corporation, 
and  the  fact  that  all  of  the  authorized  stock  has  been  paid  for 
by  such  persons  will  not  deprive  the  corporation  of  power  to 
fulfill  the  subscription  contracts  of  others.®' 

11.    SUBSCRIPTIONS   UPON  EXPRESS  CONDITIONS  PRECEDENT,   IMPLIED 

CONDITIONS  PRECEDENT,  AND  CONDITIONAL  DELIVERY  OF 

SUBSCRIPTIONS 

§  574.  Conditional  subscriptions  distinguished  from  subscrip- 
tions upon  special  terms.  Agreements  that  the  company  will 
purchase  goods  from  the  subscriber  and  allow  the  purchase  price 
to  be  applied  on  the  stock,®*  or  that  the  subscriber  is  to  be  em- 
ployed by  the  company  and  that  his  salary  will  enable  him 
to  pay  for  his  stock,®*  have  been  held  not  to  be  conditions  pre- 
cedent, but  merely  collatera,l  agreements  as  to  the  method  of 
payment,  so  that  the  failure  of  the  company  to  comply  with 
them  would  not  release  the  subscriber  on  the  company  becoming 
insolvent. 

§  575.  Validity  of  conditions  precedent — Subscriptions  after 
corporation  is  formed.     Subscriptions  to  stock  may  be  made 

59  National  City  Bank  v.  Kirk,  63  Burohill  v.  Hermsmeyer,  — 
—  Ind.  App.  — ,  134  N.  E.  772.  Tex.  Civ.  App.  — ,  230  S.  W.  809. 

60  Griffin  v.  Bankers '  Eealty  Inv.  64  Ee  Manchester  Stores,  Ltd., 
Co.,  105  Neb.  419,  181  N.  W.  169.  51   Ontario  L.  E.  637. 

61  Formation  of  a  different  cor-  65  Ee  Manchester  Stores,  Ltd., 
poratiou,  See  §  524,  supra.  51   Ontario  L.  E.  637. 


62  See  §  42  et  seq.,  supra. 
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upon  a  condition  precedent.®®  A  subscription  to  stock,  in  addi- 
tion to  the  amount  then  authorized,  to  be  issued  and  sold  when- 
ever authorized  by  the  directors  is  valid,  where  the  corporation 
has  power  to  increase  its  authorized  capital  stock  by  amending 
its  articles.®'' 

§  576.  —  Subscription  before  corporation  is  formed.  Accord- 
ing to  the  overwhelming  weight  of  authority,  when  a  special 
charter  or  a  general  enabling  act  authorizing  the  formation  of 
a  corporation  expressly  or  impliedly  requires,  as  a  condition 
precedent  to  incorporation  or  the  exercise  of  corporate  powers, 
that  the  entire  authorized  capital  stock  or  a  certain  per  cent 
thereof  shall  be  subscribed  for,  it  contemplates  and  impliedly 
requires  that  the  subscription  shall  be  absolute  and  uncondi- 
tional, and  subscriptions  cannot  be  made  upon  condition  pre- 
cedent.®* The  reason  for  this  doctrine  is  that  the  legislature, 
in  requiring  all  or  a  certain  part  of  the  authorized  capital  stock 
to  be  subscribed  before  organization,  or  before  the  exercise  of 
corporate  powers,  does  so  to  protect  the  public  against  corpora- 
tions which  might  otherwise  undertake  to  do  business  and  con- 
tract debts  without  the  means  of  paying  them.®*  In  South 
Carolina  it  has  been  held  that  a  defense  to  an  action  by  a  cor- 
poration, on  a  subscription  made  prior  to  its  incorporation, 
alleging  that  the  subscription  was  made  upon  the  assurance  of 
the  agent  of  the  corporation  that  a  certain  person  would  not 
be  made  a  director  in  the  corporation,  and  a  breach  of  the  con- 
dition, could  not  be  stricken  out  as  sham.'"' 

§  577.  Oral  conditions  affecting  written  subscriptions.''^    All 

prior  and  contemporaneous  oral  negotiations  or  stipulations  are 
merged  in  a  written  contract  of  subscription,  and  parol  evi- 
dence is  not  admissible  to  add  to  or  vary  the  terms  of  such  a 
contract  or  to  import  conditions  into  a  contract  which  is  abso- 
lute and  unconditional  on  its  face,  unless  failure  to  express  the 

66  Farm  Lands  Development  Co.  69  Drake  Hotel  Co.  v.  Crane,  210 
V.  Taft,  —  Iowa  — ,  186  N.  W.  431.  Mo.  App.  452,  240  S.  W.  859,  quot- 

67  Farm  Lands  Development  Co.  ing  2  Fletcher  Cyc.  Corp.  §  576. 
V.  Taft,  —  Iowa  — ,  186  N.  W.  431.  70  Seacoast      Packing      Co.      v. 

68  Drake  Hotel  Co.  v.  Crane,  210  Sehein,  117  S.  C.  90,  108  S.  C.  289. 
Mo.  App.  452,  240  S.  W.  859,  quot-  71  Conditional  deUvery,  see  §  600, 
ing  2  Fletcher  Cyc.  Corp.  §  576.  infra. 

100 


Ch.  17]  SUBSCEIPTIONS  TO  CAPITAL  Stock  [§  579 

conditions  was  due  to  fraud  or  mistake.''^  A  written  subscrip- 
tion for  a  share  of  the  "preferred  machinery  discount  stock" 
of  a  corporation  was  held  to  be  so  indefinite  and  uncertain  as 
to  the  right  or, benefit  the  subscriber  would  be  entitled  to  re- 
ceive by  reason  of  his  ownership  of  the  stock,  that  parol  evi- 
dence was  admissible  to  explain  it,  and  to  that  end  to  show  that 
the  company  was  to  maintain  a  machinery  warehouse  at  a 
certain  place  and  that  subscribers  would  have  the  right  to  pur- 
chase machinery  there  at  certain  discounts^' 

§  578.  Effect  of  Tmauthorized  conditional  subscriptions.  Some 
courts  hold  that  where  a  condition  in  a  subscription  made  before 
the  corporation  is  organized  is  void,  the  subscription  is  to  be 
regarded  as  an  absolute  one  and  noncompliance  with  the  con- 
dition is  not  a  defense  to  an  action  on  the  subscription.'* 

§  579.  Effect  of  valid  conditional  subscriptions — Before  per- 
formance or  fulfillment  of  conditions.  A  subscription  upon  a 
valid  condition  precedent  is  a  continuing  offer.''*  It  cannot  be 
enforced  where  the  condition  has  not  been  complied  with.''^ 
Where  the  agreement  is  that  a  note  given  for  stock  is  not  to 
be  paid  until  the  stock  is  delivered,  delivery  or  tender  of  the 
stock  is  essential  to  a  recovery  on  the  note.'"'    Where  stock  is 

72  Ozark    States     Trust     Co.    v.  See  also  §  609,  infra. 

Winkler,  84  Okla.  116,  202  Pac.  12.  73  Independent  Harvester  Co.  v. 

The   subscriber   cannot   show   an  Anderson,  —  S.  D.  — ,  186  N.  W. 

oral  agreement  that  if  he   should  112. 

not  be  perfectly  satisfied  with  his  74  Where  the  subscription  con- 
investment,  the  corporation  would  tract  provides  that  the  money  is 
surrender  his  notes  and  release  him  to  be  used  to  erect  a  hotel  to 
from  liability  thereon.  EeifE  v.  cost  $150,000,  it  is  no  defense  that 
Nebraska-California  Colony  Co.,  the  corporation  built  a  hotel  at  a 
277  Fed.   417.  cost  of  $200,000.    Drake  Hotel  Co. 

A  person  signing  a  subscription  v.   Crane,   210   Mo.   App.   452,   240 

for    ten    shares    cannot    show   by  S.  W.  859. 

parol    that    the    solicitors    agreed  75  Farm  Lands  Development  Co. 

that  if  he  would  sign  they  would  v.  Taft,  —  Iowa  — ,  186  N.  W.  431. 

either    procure    other    persons    to  76  New  Nueces  Hotel  Co.  v.  Weil 

take  a  part  of  the   ten  shares  or  Eros.,  —  Tex.   Civ.   App.  — ,  243 

take    them    themselves,    and    that  S.  W.  731. 

they   would   not    deliver   the    sub-  77  Phillips  v.  Matthews,  205  Ala. 

seription  until  this  was  done.    Val  480,  88  So.  641. 
Verde  Hotel  Co.  v.  Hubbell,  27  N. 
M.  545,  202  Pac.  982. 
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professedly  sold  for  development  purposes,  the  use  of  the  pro- 
ceeds to  pay  old  debts  of  the  company  is  a  misappropriation  of 
the  money  which  of  itself  will  sustain  an  action  by  the  pur- 
chaser to  recover  the  same.''* 

§  580.  —  After   performance    or   fulfillment   of    condition. 

When  conditions  precedent  have  been  complied  with,  a  con- 
ditional subscription  becomes  binding  upon  the  parties  to  the 
same  extent  as  if  it  had  been  absolute  and  unconditional.''* 

§  581.  —  Construction  and  performance  of  conditions.     A 

condition  in  a  subscription  to  stock  of  a  hotel  company,  made 
before  the  corporation  was  formed,  that  if  "the  hotel  is  leased 
that  the  lessee  be  bound  for  as  long  a  time  as  to  retire  any 
bonds  that  are  issued,"  was  held  to  require  that  the  lessee  be 
so  bound  for  so  long  a  time  as  was  necessary  to  retire  a  mort- 
gage on  the  hotel  property  to  secure  an  indebtedness  of  the 
company,  although  no  bonds  were  issued  by  it.*" 

§  584.  —  Right  to  withdraw  conditional  subscriptions.  Where 
a  conditional  subscription  is  a  contract  between  the  subscribers,*^ 
it  cannot  be  revoked  or  withdrawn  by  any  one  of  them  without 
the  acquiescence  of  all.'^ 

§  585.  Implied  conditions  precedent — In  general.*^ 

§  587.  —  Formation  of  corporation  and  effect  of  irregularity 
or  failure  to  incorporate — Subscriptions  before  corporation  is 
formed.  Money  advanced  to  a  promoter  for  stock  in  a  proposed 
corporation  may  be  recovered  back  if  the  corporation  is  not 
formed.**     It  is  sometimes  expressly  provided  by  statute  that 

78Eumery  v.  Standard  Seed  83  As  to  the  liability  of  a  sub- 
Tester  Co.,  —  Iowa  — ,  189  N.  W.  scriber  for  organization  and  pro- 
667.  motion  expenses  incurred  with  his 

79  Farm  Lands  Development  Co.  consent,  where  the  purposes  of  the 
V.  Taft,  —  Iowa  — ,  186  N.  W.  431.  corporation  have  failed,  see  Equity 

80  New  Nueces  Hotel  Co.  v.  Weil  Co-operative  Ass'n  of  Boy  v. 
Bros.,  —  Tex.  Civ.  App. — ,  243  Equity  Co-operative  Milling  Co.  of 
S,  W.  731.  Montana,   —   Mont.   — ,   206   Pac. 

81  See   §532,   supra.  349. 

82  Farm  Lands  Development  Co.  84  Rogers  v.  Logan,  274  Fed.  299. 
V.  Taft,  —  Iowa  — ,  186  N.  W.  431. 
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no  subscriber  shall  be  bound  to  pay  more  than  a  specified  per 
cent  of  the  amount  of  his  subscription  unless  a  compHny  is 
incorporated.*^  ;. 

§  588. Organization  of  corporation  after  creation.    It  is 

no  defense  to  an  action  on  a  subscription  that  no  meeting  of 
the  subscribers  was  held  for  the  purpose  of  organizing  the 
corporation  and  selecting  the  first  board  of  directors,  or  that 
there  was  a  violation  of  the  subscription  contract  by  part  of 
the  subscribers  organizing  the  corporation  without  giving  the 
defendant  an  opportunity  to  have  a  voice  in  the  selection  of 
the  first  board  of  directors.*®  Since  payment  of  subscriptions 
is  necessary  to  make  the  organization  possible  and  to  make  it 
a  going  concern,  the  corporation  may  collect  a  subscription  after 
it  is  incorporated  and  after  it  has  tendered  the  stock  subscribed 
for,  as  against  the  objection  that  it  is  not  due.*'' 

§  589.  —  Power  to  issue  stock  subscribed  for.  Power  to  is- 
sue stock  of  the  character  subscribed  for  is  an  implied  condition 
precedent  to  the  validity  and  enforcement  of  the  subscription.** 
A  subscription  for  additional  shares  of  stock  to  be  issued  and 
sold  whenever  the  directors  may  decide  is  valid,  though,  when 
made,  all  of  the  authorized  stock  of  the  corporation  has  been 
issued  and  paid  for,  where  the  corporation  has  power  to  increase 
its  authorized  capital  stock  by  amendment  of  its  articles,  and 
it  may  be  enforced  after  the  articles  have  been  so  amended  and 
the  additional  stock  authorized  by  the  amendment  has  been 
issued.*' 

85  Such  a  provision  does  not  ap-      —  S.  D.  — ,  187  N.  W.  824. 

ply   where    a   certificate    of   incor-  88  In    a   suit    to    rescind    a   con- 

poration  is  issued.    Storey  v.  Bick-  tract  to   purchase  preferred   stock 

ford,  —  Mass.  — ,  129  N.  B.  714.  with    a   bonus    of    common    stock, 

Nor    does    it    prevent    promoters  proof  held  not  to  support  an  alle- 

from   contracting  with   third   per-  gation    that    as    a    result    of    the 

sons    to    be    personally    liable    for  transaction    the    corporation    vio- 

services  performed  by  them  in  at-  lated  a  statute  limiting  the  amount 

tempting    to    form    a    corporation.  of  preferred  stock  to.  two-thirds  of 

Storey   v.   Bickford,  —   Mass.   — ,  the  common  stock  paid  for  in  cash 

129  N.  E.  714.  or     property.     Parnes     v.     Gnome 

86  Drake  Hotel  Co.  v.  Crane,  210  Mfg.  Co.,  —  N.  J.  Err.  &  App.  — , 
Mo.  App.  452,  240  S.  "W.  859.  117   Atl.   148. 

87  Tri-State  Fair  Ass  'n  v.  Lasell,  89  Farm  Lands  Development  Co. 
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§  593.  —  Issue  or  tender  of  certificate  of  stock — In  general.®" 

A  subscriber  becomes  a  stockholder  as  soon  as  bis  subscription 
is  accepted,  and  neither  the  issuance  nor  delivery  of  a  certificate 
is  necessary.^^  That  no  certificates  of  stock  have  been  issued 
to  the  subscriber  does  not  amount  to  a  failure  of  consideration 
and  is  not  ground  for  cancelling  the  subscription,  since  he  may 
enforce  compliance  by  the  corporation  with  its  obligation  to  de- 
liver them.®*  Where  the  subscription  contract  provides  that 
the  stock  shall  not  be  delivered  until  the  payments  therein 
provided  for  are  made,  neither  the  corporation  nor  one  to  whom 
it  has  assigned  the  subscriber's  notes  is  obliged  to  tender  a 
certificate  to  the  subscriber  before  suing  on  the  notes.'*  Tender 
of  a  certificate  is  not  a  condition  precedent  to  an  action  by  a  trus- 
tee in  bankruptcy  to  collect  a  balance  due  on  a  subscription.'* 
That  stock  issued  in  the  name  of  the  subscriber  has  never  been  de- 
livered to  him  is  no  defense  to  an  action  on  his  subscription  note 
by  a  receiver  of  the  corporation,  where  it  was  held  in  the  com- 
pany's office  for  his  benefit  and  with  his  knowledge  and  ac- 
quiescence.'* Refusal  of  the  corporation  to  issue  stock  fully 
paid  for  to  a  subscriber  will  not  relieve  him  from  liability  under 
another  different  and  independent  subscription  contract  for 
stock  in  the  same  company.'^ 

V.   Taft,   —  Iowa  — ,   186   N.   W.  a   certificate    issued    in    the    name 

431.  of  the  subscriber  are  in  the  hands 

90  See   also    §  3427,   infra.  of   a  third   person   to   whom   they 

91  Gallatin  County  Farmers '  Al-  have  been  pledged  by  the  corpora- 
liance  v.  Flannery,  59  Mont.  534,  tion  as  collateral  will  not  prevent 
197  Pac.   996.  the    enforcement    of    the    note    by 

98  Steele  v.  Singletary,  —  S.  C.  the  pledge,  where  he   has  a  right 

— ,  110  S.  E.  833;  Steele  v.  Cole-  to  deliver  it  to  the  subscriber  on 

man,  —  S.  C.  — ,  110   S.  E.  836;  payment    of   the   note.      Beneficial 

Steele  v.  Kirven,  —  S.  C.  — ,  110  Loan  Ass'n  v.  Hillery,  —  N.  J.  L. 

S.  E.  837.  — ,  113  Atl.  324. 

It  does  not  constitute  a  failure  84  Tender  of  a  certificate  is  not 

of  consideration  for  a  note  given  a    condition    precedent    to    an    ac- 

for  the  amount  of  the  subscription.  tion   by   a  trustee   in   bankruptcy 

Gallatin  County  Farmers'  Alliance  to  collect  a  balance  due  on  a  sub- 

v.  Elannery,  59  Mont.  534,  197  Pac.  scription.      Shiffer    v.    Akenbrook, 

996.  —  Ind.  App.  — ,  130  N.  E.  241. 

93  Beneficial  Loan  Ass  'n  v.  Hil-  85  Morrison  v.  Mitchell,  —  Tex. 

lery,  —  N.  J.  L.  — ,  113  Atl.  324.  Civ.  App.  — ,  243  S.  W.  55,'?. 

That    a    subscription    note    and  96  Texas    Co-operative    Inv.    Co. 
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§  594. Rule  in  respect  to  sales  and  subscriptions  distin- 
guished. Refusal  of  the  corporation  to  issue  stock  purchased 
from  it  is  a  breach  of  the  contract  of  sale,  and  entitles  the  pur- 
chaser to  rescind  and  to  recover  back  what  he  has  paid.'''  A  sub- 
scriber cannot  rescind  and  recover  the  money  paid  by  him  for 
the  stock  in  the  absence  of  evidence  that  the  company  repudi- 
ated his  rights  as  a  stockholder  or  denied  his  right  to  a  certificate 
representing  his  title  as  a  stockholder.'*  Nor  can  he  rescind 
where  it  was  his  own  fault  that  he  did  not  receive  a  certificate." 
Before  a  subscriber  may  rescind  for  a  wrongful  refusal  of  the 
corporation  to  issue  a  certificate  to  him,  he  must  give  notice  of 
his  election  to  rescind  and  make  a  demand  for  the  money.^  To 
recover  in  an  action  for  money  had  and  received  the  subscriber 
must  show  that  the  defendant  actually  received  the  money 
sought  to  be  recovered.^ 

§  598.  Waiver  of  conditions  by  subscriber.  Acceptance  of 
the  stock  and  payment  of  a  call  thereon  is  a  waiver  of  the  objec- 
tion that  all  the  shares  have  not  been  taken.* 

§  599.  Estoppel  of  subscriber.  A  subscriber  will  be  estopped 
to  rely  on  the  nonperformance  of  a  condition  to  escape  liability 

V.    Clark,   —   Tex.    Com.    App.   — ,  1  Davis    v.    Lime    Cola   Bottling 

239  S.  W.  198,  rev'g  —  Tex.  Civ.  Works,   18   Ala.   App.   562,   93   So. 

App.  — ,  216  S.  W.  220.  328. 

97  BSimery  v.  Standard  Seed  2  A  subscriber  seeking  to  rescind 
Tester  Co.,  —  Iowa  — ,  189  N.  W.  for  failure  of  the  corporation  to 
667.  issue   him   a  certificate  cannot  re- 

98  Davis  v.  Lime  Cola  Bottling  cover  the  money  paid  by  him  for 
Works,  18  Ala.  App.  562,  93  So.  the  stock  in  an  action  for  money 
328.  had    and    received    against    n    cor- 

99  Where  a  certificate  for  treas-  poration  which  took  over  the  assets 
ury  stock  purchased  by  the  de-  of  the  original  corporation  after 
fendant  was  issued  in  his  name  the  money  was  paid  and  agreed  to 
and  placed  in  an  envelope  with  his  issue  shares  of  its  stock  to  the  sub- 
name  on  it  and  marked  "to  be  scribers,  and  which  never  received 
called  for, ' '  and  it  was  his  own  the  money  sought  to  be  recovered, 
fault  if  it  was  not  actually  deliv-  Davis  v.  Lime  Cola  Bottling 
ered  to  him,  it  was  held  that  he  Works,  18  Ala.  App.  562,  93  So. 
acquired  title  to  it  so  as  to  render  328. 

him  liable  on  a  note  given  by  him  3  Shiffer  v.   Akenbrook,  —  Ind. 

for  the  purchase  price.     Conrad  v.       App.  — ,  130  N.  E.  241. 
Hauser,  —  Cal.   App. — ,   195  Pac. 
724. 
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on  his  subscription,  if,  with  knowledge  that  it  has  not  been 
performed,  he  has  attended  stockholders '  meetings,  paid  calls,  or 
otherwise  acted  as  a  stockholder.* 

§  600.  Conditional  delivery  of  subscriptions.  It  has  been 
held  that,  except  as  against  bona  fide  purchasers  for  value,  it 
may  be  shown  as  a  defense  to  a  note  given  for  stock  that  it  was 
orally  agreed  by  the  person  taking  the  subscription  that  the 
note  was  not  to  be  negotiated  until  the  corporation  had  been 
organized  and  the  subscriber  had  received  his  stock,^  or  that 
it  should  be  held  by  the  payee  and  not  placed  in  any  bank,  and 
that  if  at  any  time  the  maker  did  not  wish  to  take  certain  ad- 
ditional shares  for  which  he  subscribed,  the  payee  would  take 
them  back  and  whatever  the  maker  had  paid  would  be  applied 
upon  the  other  shares.^ 

m.    SUBSCRIPTIONS  UPON  SPECIAL  TEEMS 

§  601.  Definition  and  effect.' 

§  603.  Power  to  accept  subscriptions  upon  special  terms  and 
validity  thereof — Violation  of  charter,  statutory  or  constitu- 
tional provisions.  A  corporation  or  its  trustee  in  bankruptcy 
cannot  recover  on  a  note  given  for  the  amount  of  a  subscription, 
where  it  was  agreed  as  a  part  of  the  subscription  that  it  was  to 
be  paid  only  out  of  commissions  earned  by  the  maker  in  selling 
stock,  although  such  agreement  as  to  payment  is  void.* 

§  604.  —  Agreements  for  surrender  or  repurchase  of  stock.' 

According  to  the  weight  of  authority  an  agreement  whereby  a 

4  Shiffer   v.   Akenbrook,  —  Ind.  7  See  §  574,  supra. 

App.  — ,  130  N.  E.  241.  8  Terrell  v.  Warten,  206  Ala.  90, 

6  City   Nat.   Bank  v.  Mason,  —  89  So.  297. 

Iowa  — ,  186  N.  W.  30;  National  9  That  such  agreements  will  not 

City  Bank  v.  Kirk,  —  Ind.  App.  be   upheld  where   they   operate  as 

— ,   134  N.  E.   772.  a    fraud    upon    other    stockholders 

6  Such    an    agreement    does    not  or  creditors,  see  §  607,  infra, 

contradict  the  note,  but  only  em-  Agreements     by    persons     other 

bodies    conditions   under   which   it  than  the   corporation,  see  §§  3891, 

was     delivered.       National     City  3892,  infra.                                    r 
Bank    v.    Kirk,   —   Ind.    App.   — , 
134  N.  E.   772. 
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person  who  purchases  stock  from  a  corporation  may,  at  his  ■ 
option,  and  at  the  end  of  a  certain  time,  return  it  and  receive 
back  the  price,  or  whereby  the  company  agrees  to  repurchase 
it  after  a  certain  time,  is  valid  and  may  be  enforced  by  the  pur- 
chaser.^" A  provision  giving  the  purchaser  a  right  to  rescind 
cannot  be  construed  as  independent  of  his  obligation  to  pay  a 
note  given  for  the  purchase  price  of  the  stock  so  as  to  permit 
the  enforcement  of  the  note  after  he  has  exercised  his  right 
to  rescind,  but  his  exercise  of  such  right  operates  itself  to  destroy 
the  obligation  of  the  note  since  the  consideration  for  it  then 
fails.^^  Such  an  agreement  constitutes  a  single  indivisible  con- 
tract, and  the  corporation  cannot  be  heard  to  say  that  the  sale 
is  valid  but  that  the  contract  to  repurchase  is  void.^^  A  cash 
sale  of  stock  on  an  oral  agreement  whereby  the  seller  corpora- 
tion undertakes  to  repurchase  at  the  buyer's  option  constitutes 
an  entire  and  indivisible  transaction,  and  where  the  stock  is 
paid  for  and  delivered  there  is  a  sufficient  performance  to  take 
it  out  of  the  statute  of  frauds.^*  Whether  a  written  contract 
binds  the  corporation  to  repurchase  the  stock  and  to  assume 
obligations  incurred  by  the  purchaiser  under  his  contract  of 
purchase,  or  gives  the  purchaser  an  absolute  right  of  rescission 
including  the  cancellation  of  all  unperformed  obligations  of  the 
parties  and  restoring  any  consideration  already  paid  thereon, 
is  a  question  of  construction.^*    If  the  contract  is  ambiguous  in 

10  Williamson  v.  Marshall,  —  Bank  of  Lebanon,  Ind.,  —  Tex. 
Cal.  App.  — ,  200  Pae.  1058;  Tul-  Civ.  App.  — ,  2^1  S.  W.  207,  it 
mele  v.  Los  Angeles  Inv.  Co.,  —  was  held  that  a  bank  to  which  a 
Cal.  App.  — ,  196  Pae.  923;  Murray  subscription  note  was  made  pay- 
V.  Standard  Pecan  Co.,  Inc.,  217  able  was  to  be  regarded  as  the 
111.  App.  587;  Stratbucker  v.  original  payee,  but  that  in  any 
Bankers'  Realty  Inv.  Co.,  —  Neb.  event  whether  it  had  notice  that 
— ,  185  N.  W.  271;  Griffin  v.  Bank-  the  subscriber  had  been  given  an 
ors'  Realty  Inv.  Co.,  105  Neb.  419,  option  to  rescind  his  subscription 
181  N.  W.  169;  Wolf  v.  Excelsior  was  a  question  of  fact. 
Automatic  Scale  &  Supply  Co.,  12  Griffin  v.  Bankers '  Realty  Inv. 
270  Pa.  547,  113  Atl.  569;  Rigsby  Co.,  105  Neb.  419,  181  N.  W.  169. 
V.    Boone    County    State    Bank    of  And  see   §  608,  infra. 

Lebanon,    Ind.,    — Tex.    Civ.    App.  13  Stratbucker  v.  Bankers '  Eeal- 

— ,  241  S.  W.  207.  ty  Inv.   Co.,  —  Neb.  — ,    185   N. 

11  Rigsby  V.  Boone  County  State  W.  271;  Griffin  v.  Bankers'  Realty 
Bank  of  Lebanon,  Ind.,  —  Tex.  Inv.  Co.,  105  Neb.  419,  181  N.  W. 
Civ.  App.  — ,  241  S.  W.  207.  169. 

In  Rigsby  v.  Boone  County  State  14  Rigsby  v.  Boone  County  State 
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this  respect,  parol  evidence  is  admissible  to  explain  the  ambigu- 
ity, and  its  construction  becomes  a  question  of  faet.^*  In  Mis- 
souri a  business  corporation  cannot  make  a  valid  agreement  on 
the  sale  of  and  subscription  to  its  original  capital  stock  to  re- 
purchase the  same  at  any  time  such  original  purchaser  desires 
to  have  it  do  so.^*  And  in  that  state  a  corporation  cannot  be 
held  liable  as  for  money  had  and  received  on  a  contract  by 
which  it  agreed  to  repurchase  stock  bought  by  an  employee  in 
case  he  resigned  within  a  specified  time,  where,  though  he  un- 
derstood that  he  was  to  receive  treasury  stocks,  he  actually  re- 
ceived stock  belonging  to  certain  corporate  officers,  the  circum- 
stances were  sufficient  to  put  him  on  inquiry  as  to  whether  or 
not  he  was  receiving  treasury  stock,  and  the  corporation  never 
received  any  of  the  money  paid  by  him  for  the  stock.^'  As  a 
condition  precedent  to  the  right  to  compel  the  corporation  to  re- 
purchase, the  purchaser  must  perform  all  the  concurrent  things 
necessary  for  the  redelivery  of  the  stock  to  the  corporation.^' 
An  agreement  to  repurchase  "at  any  time"  may  be  enforced  if 
the  purchaser  elects  to  take  advantage  of  it  within  a  reasonable 
time.^'  Where  the  contract  gives  the  purchaser  a  right  to  re- 
scind at  any  time  within  a  year,  when  he  exercises  the  option 
and  notifies  the  corporation  of  that  fact  the  contract  is  at  an  end 
by  mutual  agreement  of  the  parties  without  any  further  consent 
or  acquiescence  on  the  part  of  the  corporation.  It  is  not  neces- 
sary for  the  subscriber  to  obtain  a  judgment  of  rescission.^" 

Bank   of   Lebanon,   Ind.,   —   Tex.  vision  requiring  a  demand  within 

Civ.  App.  — ,  241  S.  W.  207.  90  days  from  the,  last  payment  on 

16  As    where    the    contract    pro-  the   subscription  was  held  not  to 

vides   that  the   corporation   "will  bar  recovery,  where  no  complaint 

take  the  entire  deal  off  his  hands, ' '  was   made    on   that   ground   when 

and  a  note  for  the  purchase  price  demand  was  made,  and  the  presi- 

runs  to  a  bank.    Eigsby  v.  Boone  dent  of  the  corporation  afterwards 

County    State    Bank    of   Lebanon,  agreed  to  pay  the  amount  of  the 

Ind.,  —  Tex.  Oiv.  App.  — ,  241  S.  subscription.      Wolf    v.    Excelsior 

W.    207.  Automatic  Scale  &  Supply  Co.,  270 

16  David  V.  B.  L.  Fry  Mfg.  Co.,  Pa.    547,    113    Atl.    569. 

209  Mo.  App.  134,  236  S.  W.  1103.  19Fulmele  v.  Los   Angeles  Inv. 

17  David  V.  B.  L.  Fry  Mfg.  Co.,  Co.,  —  Cal.  App.  — ,  196  Pac.  923. 
209  Mo.  App.  134,  236  S.  W.  1103.  20  Eigsby  v.  Boone  County  State 

18  Griffin  v.  Bankers '  Eealty  Inv.  Bank    of   Lebanon,   Ind.,   —   Tex. 
Co.,  105  Neb.  419,  181  N.  W.  169.  Civ.  App.  — ,  241  S.  W,  207. 


Failure   to   comply   with   a  pro- 


108 


Ch.  17]  SuBscEiPTioNs  TO  Capital  Stock  [§  606 

Where  an  agreement,  made  by  a  person  acting  as  trustee  and 
agent  for  a  corporation  to  be  formed  and  for  the  subscribers 
to  its  stock,  unconditionally  binds  him  personally  to  sell  the 
stock  of  a  subscriber  within  a  specified  time  after  the  organiza- 
tion of  the  corporation,  the  subscriber  is  under  no  obligation 
to  request  him  to  sell  the  stock  within  the  time  prescribed  as  a 
condition  precedent  to  the  right  to  set  up  his  failure  to  do 
so  as  a  defense  to  an  action  on  a  note  given  for  the  price  of  the 
stock,  nor  need  a  tender  of  the  stock  to  the  agent  within  that 
time  be  shown  where  he  had  possession  of  it  as  collateral  security 
for  the  payment  of  the  note.^^  Upon  the  exercise  by  the  stock- 
holder of  a  right  to  rescind,  the  rights  of  the  parties  under  the 
contract  terminate,  and  the  corporation  cannot  insist  on  further 
performance  and  is  bound  to  restore  whatever  consideration  it 
may  have  received.^^  An  intermediate  assignment  of  the  stock 
by  the  subscriber  is  not  a  defense  where  he  produces  it.***  Exe- 
cuting a  renewal  note  is  not  a  waiver  of  defenses  to  the  original 
note  where  the  maker  at  the  time  informs  the  holder  that  he 
will  interpose  them  as  a  defense  to  any  action  thereon.^*  A 
contract  right  of  a  corporation  to  cancel  stock  subscribed  for 
by  and  issued  in  trust  for  the  benefit  of  an  employee  on  his 
quitting  the  service  may  be  waived,  as  by  failing  to  exercise  it 
promptly.^* 

§  606.  —  Subscriptions  constituting  a  fraud  upon  other  stock- 
holders or  creditors — In  general.  A  corporation  has  no  author- 
ity to  accept  subscriptions  upon  special  terms  which  are  such  as 
to  constitute  a  fraud  upon  other  subscribers,  or  upon  persons 
who  become  creditors  of  the  corporation.  Such  stipulations  are 
void,  but  not  the  subscription  which  may  be  enforced  by  the 
corporation.^®     Secret  agreements  by  the  promoters  permitting 

21  Newark  Trust  Co.  v.  Kriebel,  26  Evidence  held  to  sustain  a 
49  Cal.  App.  614,  193  Pae.  962.  finding  of  knowledge  on  the  part 

22  Rigsby  V.  Boone  County  State  of  the  trustee  and  the  corporation 
Bank  of  Lebanon,  Ind.,  —  Tex.  that  plaintiff  had  resigned,  and  a 
Civ.  App.  — ,  241   S.   W.   207.  waiver  of  the  right  to   cancel  his 

23  Wolf  V.  Excelsior  Automatic  stock.  Donoghue  v.  Lee,  —  Tex. 
Scale   &   Supply  Co.,  270  Pa.  547,  Civ.  App.  — ,  228  S.  W.  957. 

113   Atl.   569.  26  As  where  directors  give  notes 

24  Newark  Trust  Co.  v.  Kriebel,  for  the  amount  of  their  subscrip- 
49  Cal.  App.  614,  193  Pac.  962.  tions,  which  are  not  paid  in  cash 
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some  of  the  subscribers  to  pay  for  their  stock  in  labor  or  prop- 
erty, contrary  to  their  written  agreement  to  pay  cash,  are  not 
binding  on  the  corporation,  and  it  may  enforce  the  payment 
of  such  subscriptions  in  cash.*'' 

§  607. Agreements  for  surrender  or  repurchase  of  stock. 

Agreements  whereby  a  corporation  undertakes  to  repurchase 
stock  sold  by  it,  or  to  permit  a  subscriber  at  his  option  to  re- 
turn his  stock  and  receive  back  what  he  has  paid  will  not  be 
upheld  if  they  operate  as  a  fraud  on  other  stockholders  or 
subscribers,^^  nor  will  they  be  permitted  to  affect  the  rights 
of  corporate  creditors,^'  and  hence  the  agreement  cannot  be  en- 
forced after  the  corporation  has  become  insolvent.^"  If  the 
corporation  claims  that  there  are  superior  equities  which  should 
prevent  the  enforcement  of  the  agreement  to  repurchase  against 
it,  it  has  the  burden  of  proving  them.^^  An  agreement  to  re- 
purchase will  not  be  held  to  be  invalid  as  a  fraud  on  other  sub- 
scribers and  creditors  where  it  is  not  shown  that  any  fraudulent 
invasion  of  their  rights  has  been  attempted  or  will  result.^*    So 


but  upon  which  dividends  declared 
ou  the  stock  are  credited.  Gahall  v. 
Lofland,  —  Del.  — ,  114  Atl.  224.  Or 
an  agreement  by  promoters  that 
if  a  subscriber  should  not  be  fully 
satisfied  with  his  investment,  the 
corporation  would  surrender  his 
notes  and  release  him  from  all  lia- 
bility. EeifE  V.  Nebraska-Califor- 
nia Colony  Co.,  277  Fed.  417,  citing 
2  Fletcher  Cyc.  Corp.  §  606. 

27  Enterprise  Sheet  Metal  Works 
V.  Schendel,  —  Mont.  — ,  208  Pac. 
933. 

28  To  prevent  an  enforcement  of 
the  agreement  the  stockholder's 
lights  must  be  superior  to  those 
of  the  subscriber  who  is  attempt- 
ing to  enforce  the  agreement  to 
Topurehase.  Wolf  v.  Excelsior  Au- 
tomatic Scale  &  Supply  Co.,  270 
Pa.   547,   113   Atl.   569. 

20  Hoover  Steel  Ball  Co.  v. 
Sehaefer  Ball  Bearings  Co.,  90  N. 
J.  Eq.  164,  106  Atl.  471;  Wolf  v. 


Excelsior  Automatic  Scale  &  Sup- 
ply Co.,  270  Pa.  547,  113  Atl.  569. 

SOBayne  v.  Coming  Egg  Farm, 
—  N.  J.  Eq.  — ,  111  Atl.  289; 
Hoover  Steel  Ball  Co.  v.  Sehaefer 
Ball  Bearings  Co.,  90  N.  J.  Eq. 
164,  106  Atl.  471. 

Though  it  appears  on  appeal 
from  a  judgment  against  the  cor- 
poration in  an  action  to  enforce 
an  agreement  to  repurchase  that 
the  corporation  has  gone  into 
bankruptcy,  the  judgment  will  be 
affirmed  if  it  does  not  appear  when 
the  liabilities  on  which  the  bank- 
ruptcy was  predicated  were  in- 
curred. Wolf  V.  Excelsior  Auto- 
matic Scale  &  Supply  Co.,  270  Pa. 
547,  113  Atl.   569. 

31  Wolf  V.  Excelsior  Automatic 
Scale  &  Supply  Co.,  270  Pa.  547, 
113  Atl.  569. 

32  Newark  Trust  Co.  v.  Kriebel, 
49  Oal.  App.  614,  193  Pac.  962. 
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where  the  subscription  contract  is  made  with  a  pierson  acting  as 
agent  and  trustee  for  a  corporation  thereafter  to  be  formed  and 
for  the  subscribers  to  its  stock,  and  a  note  given  for  a  part 
of  the  price  of  tlae  stock  runs  to  him  as  trustee,  an  agreement  by 
him  personally  to  resell  the  stock  is  not  a  fraud  on  the  other  sub- 
scribers, since  his  knowledge  will  be  imputed  to  them  and  his 
contract  made  as  their  agent  is  their  contract,  assented  to  by 
them.^' 

§  608.  —  Authority  of  agents  receiving  subscriptions.^*    The 

corporation  is  not  bound  by  personal  guaranties  of  its  agent 
made  without  express  authority  and  not  within  the  apparent 
scope  of  his  authority,  and  evidence  of  such  guaranties  is  not 
admissible  in  an  action  on  the  subscription .^^  A  promoter  is 
not  entitled  to  rescind  his  subscription  for  failure  to  perform 
a  condition  agreed  to  by  the  promoters,  but  in  respect  to  a  mat- 
ter as  to  which  they  had  no  power  to  bind  the  corporation.^® 
Where  the  subscription  contract  in  terms  provides  that  no  con- 
ditions, agreements  or  representations,  other  than  those  printed 
in  it  shall  bind  the  company,  and  does  not  bind  the  company 
to  repurchase  the  stock,  it  is  not  bound  by  an  oral  agreement 
of  its  agent  selling  the  stock  that  it  will  repurchase  it.*''  Where 
the  agreement  to  repurchase  is  indorsed  upon  the  certificate  of 
stock  delivered  to  the  purchaser  at  the  time  of  the  sale,  there 
is  but  a  single  transaction  constituting  a  conditional  sale.  In 
such  case  the  corporation  cannot  ratify  the  sale  and  repudiate 
the  agreement  to  repurchase  on  the  ground  that  the  agent  had  no 
authority  to  make  it,  but  must  ratify  or  repudiate  the  contract 
as  a  whole.'*     If  it  repudiates  the  act  of  the  agent  in  making 

83  Newark  Trust  Co.  v.  Kriebel,  36  As  an  agreement  that  a  eer- 

49  Cal.  App.  614,  193  Pae.  962.  tain  person  should  have  a  position 

34  Note  on  validity  of  promises  of   employment   with   the   corpora- 

and  agreements  by  promoters,  see  tion   of   equal   dignity   and   salary 

17  A.   L.  E.   484.  with  that  of  another  person.    Pey- 

36  As    a    representation    by    the  tavin  v.  John  B.  Camors,  Inc.,  151 

agent   that   he   will   guarantee   10  La.   747,  92  So.   322. 

per   cent    dividends    on   the   stock  37  Schuster    v.    North    American 

from'  the  start.     Texas    Co-opera-  Hotel  Co.,  106  Neb.  672,  184  N.  "W. 

tJve  Inv.  Co.  v.  Clark,  —  Tex.  Com.  136,  186  N.  W.  87. 

App.    — ,    239    S.    W.    198,    rev'g  38  Murray  v.  Standard  Pecan  Co., 

judgment  —  Tex.  Civ.  App.  — ,  216  Inc.,  217  111.  App.  587. 
S.  W.  220. 
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the  agreement  to  repurchase,  it  must  refund  the  money  received 
for  the  stock  with  interest  thereon,  less  any  dividends  paid  to 
the  purchaser.^*  A  corporation  ratifies  the  act  of  its  agent  in 
agreeing  that  it  will  repurchase  stock  sold  by  repurchasing  a 
part  of  it  in  accordance  with  the  terms  of  the  agreement.*" 

§  609.  —  Oral  stipulations ;  other  writings.  Where  a  sub- 
scription contract  is  reduced  to  writing  and  signed,  all  prior 
and  contemporaneous  oral  agreements  are  merged  in  the  writ- 
ing, and  parol  evidence  of  them  cannot  be  received  to  vary  the 
legal  purport  of  the  writing,*^  even  though  the  oral  agreement 
may  have  been  an  inducing  cause  to  the  execution  of  the  writ- 
ten instrument.**  And  especially  is  this  true  where  the  con- 
tract itself  provides  that  no  agreements,  not  expressed  therein, 
shall  be  binding  between  the  parties.*^  The  parol  evidence  rule 
does  not  preclude  the  introduction  of  parol  evidence  to  show 
fraud  alleged  to  have  induced  the  making  of  the  contract,**  or  to 


39  Murray  v.  Standard  Pecan  Co., 
Inc.,    217   III.   App.   587. 

40  Griffin  v.  Bankers '  Realty  Inv. 
Co.,  105  Neb.  419,  181  N.  W.  169. 

41  Myrtle  Point  Mill  &  Lumber 
Co.  V.  Clarke,  102  Ore.  533,  203 
Pae.  588;  Steele  v.  Singletary,  — 
S.  C.  — ,  110  S.  E.  833;  Seacoast 
Packing  Co.  v.  Long,  116  S.  C. 
406,   108   S.  E.   159. 

As  an  agreement  that  a  note 
given  for  stock  need  not  be  paid 
if  the  subscriber  does  not  want 
the  stock  when  it  becomes  due,  or 
that  it  will  be  extended.  Simpson 
V.  Blaine,  191  Ky.  465,  230  S.  W. 
934. 

Oral  conditions,  see  §  577,  supra. 

42  Schuster  v.  North  American 
Hotel  Co.,  106  Neb.  672,  184  N. 
W.  136,  186  N.  W.  87,  disapprov- 
ing a  statement  in  Griflin  v.  Bank- 
ers' Realty  Inv.  Co.,  105  Neb.  419, 
181  N.  "W.  169,  to  the  effect  that 
such  an  oral  stipulation  may  be 
shown  to  supplement  the  writing 
.Tnd  may  be  enforced  to  prevent 
fraud. 


43  Where  such  a  contract  does 
not  provide  for  a  repurchase  of 
the  stock  by  the  company,  a  parol 
agreement  by  the  selling  agent 
that  the  company  will  repurchase 
cannot  be  shown.  Schuster  v. 
North  American  Hotel  Co.,  106 
Neb.  672,  184  N.  W.  136,  186  N. 
W.  87. 

44  Sioux  City  Tire  &  Mfg.  Co. 
V.  Harris  (Iowa),  190  N.  W. 
142;  Johnson  v.  Nebraska  Bldg.  & 
Inv.  Co.,  —  Neb.  — ,  190  N.  W. 
590;  Schuster  v.  North  American 
Hotel  Co.,  106  Neb.  672,  184  N.  W. 
136,  186  N.  W.  87;  Burchill  v. 
Hermsmeyer,  —  Tex.  Civ.  App.  — , 
230   S.   W.   809. 

In  an  action  on  notes  given  for 
stock,  a  parol  agreement  as  to  the 
time  the  maker  shall  have  for  the 
payment  of  the  same,  and  a  let- 
ter subsequently  written  with  ref- 
erence to  the  samCj  are  admissible 
upon  the  issue  of  fraud  in  the  pro- 
curement of  the  notes.  National 
City  Bank  v.  Kirk,  —  Ind.  App. 
— ,  134  N.  B.  772. 
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show  a  waiver  by  the  opposite  party  of  performance  of  conditions 
precedent.*^ 


IV.  FRAUD  IN  procuring  SUBSCRIPTIONS 

§  610.  Effect  of  fraud  in  general.*^  A  subscription  procured 
by  fraud  is  voidable  at  the  option  of  the  subscriber.*'  False 
representations  in  a  prospectus  may  be  ground  for  rescission,** 
and  the  fact  that  a  prospectus  containing  false  statements  was 
sent  to  a  prospective  subscriber  is  corroborative  of  his  testimony 
that  similar  statements  were  made  to  him  by  the"  president  of 
the  company  to  induce  him  to  subscribe.*®  The  burden  of  show- 
ing fraud  is  on  the  subscriber,***  and  he  must  produce  evidence 
which  will  clearly  establish  it.*^  Great  latitude  is  permitted  in 
the  introduction  of  evidence.*^  The  whole  transaction  may  be 
scrutinized,  and  subsequent  statements  and  acts,  within  certain 


45  Enterprise  Sheet  Metal  Works 
V.  Schendel,  —  Mont.  — ,  208  Pac. 
933. 

46  That  the  mere  fact  that  a  sub- 
scription was  procured  by  fraud 
does  not  make  the  subscriber  a 
creditor  of  the  corporation,  see 
§  5161j  infra. 

47  Cumberland  Co-operative  Bak- 
eries V.  Lawson,  —  W.  Va.  — ,  112 
S.  E.  568. 

48  Johnson  v.  Nebraska  Bldg.  & 
Inv.  Co.,  —  Neb.  — ,  190  N.  W. 
590. 

49  Eumery  v.  Standard  Seed 
Tester  Co.,  —  Iowa  — ,  189  N.  W. 
667. 

50  Equity  Co-operative  Ass'n  of 
Eoy  V.  Equity  Co-operative  Mill- 
irg  Co.  of  Montana,  —  Mont.  — , 
206  Pac.  349;  Britton  Milling  Co. 
V.  Williams,  44  S.  D.  464,  21  A. 
L.  R.  1352,  184  N.  W.  265;  Indus- 
trial Co-operative  Union  v.  Lewip, 
174  Wis.  466,  182  N.  W.  861. 

The  burden  is  on  him  to  prove 
that  the  false  representations  al- 
leged were  made.  Tapper  v.  Wash- 
ington Refining  Co.,  192  Iowa  253, 


181  N.  W.  664;  Peck  Iron  &  Steel 
Works  V.  Boomerscheim,  —  Mich. 
— ,  190  N.  W.  690;  and  that  they 
were  false.  Peck  Iron  &  Steel 
Works  V.  Boomerscheim,  —  Mich. 
— ,  190  N.  W.  690;  Industrial 
Transp.  Co.  v.  Russell,  —  Tex.  Civ. 
App.  — ,  238  S.  W.  1030. 

61  In  a  suit  to  cancel  his  sub- 
scription he  must  establish  it  by 
evidence  so  clear,  definite  and  posi- 
tive as  to  leave  no  reasonable 
ground  for  doubt.  Bragg  v.  Eirks- 
ville  Packing  Co.,  205  Mo.  App. 
600,  226  S.  W.  1012. 

Where  the  subscriber  has  to 
rely  on  circumstantial  evidence  to 
show  fraud,  great  latitude  is  al- 
lowed in  the  admission  of  testi- 
mony. Texas  Co-operative  Inv. 
Co.  V.  Clark,  —  Tex.  Civ.  App. 
— ,   235   S.   W.   973. 

Evidence  held  insufficient  to 
show  that  alleged  misrepresenta- 
tions were  made.  Parnes  v.  Gnome 
Mfg.  Co.,  — N.  J.  Err.  &  App. 
— ,   117   Atl.   148. 

52  National  City  Bank  v.  Kirk, 
—  Ind.  App.  — ,  134  N.  E.  772. 
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limits,  are  competent  as  throwing  light  upon  the  intention  of  the 
party  charged.**  Whether  the  subscription  was  procured  by 
fraud  is  a  question  of  fact  for  the  jury.** 

§611.  Want  of  authority  on  part  of  person  making  repre- 
sentation.** A  corporation  is  responsible  for  false  and  fraud 
ulent  representations  of  material  facts  made  by  its  ofi&cers  or 
agents  authorized  and  empowered  to  sell  shares  of  its  stock  or 
to  receive  subscriptions  therefor,  by  which  persons  are  induced 
to  purchase  or  subscribe,  if  it  accepts  the  benefits  of  the  trans- 
action, whether  it  authorizes  the  representations  or  not.*^  And 
the  corporation  is  equally  responsible  where  the  representations 
are  made  by  a  sub-agent.*''  This  rule  applies  to  the  sale  of 
treasury  stock  as  well  as  to  original  subscriptions.**  Ofiflcers  and 
agents  of  a  corporation  making  representations  for  the  purchase 
of  securing  stock  subscriptions  must  adhere  with  strict  accuracy 
to  the  truth.  They  are  in  the  best  position  to  know  the  truth 
or  falsity  of  their  statements,  and  are  presumed  to  know.*®  A 
corporation  is  not  responsible  for  false  representations  made  by 
a  person  not  connected  with  it,*"  nor  is  it  chargeable  with  the 

BS  National   City  Bank  v.   Kirk,  It  is  liable  to  subscribers  to  the 

—  Ind.  App.  — ,  134  N.  B.  772.  extent  that  it  has  profited  by  the 

51  Britten    Milling    Co.    v.    Wil-  misrepresentations.  Bowe  v.  Provi- 

liams,  44   S.   D.   464,   21  A.  L.  E.  dent   Loan    Corp.,  —  Wash. — ,   208 

1352,    184   N.    W.    265.  Pae.  22. 

In   an   action   on   a   note   where  67  Bowe  v.  Provident  Loan  Corp., 

the  defense  was  fraud,  it  was  held  —  Wash.  — ,  208  Pae.  22. 

error  to   set   aside   a  verdict  find-  68  Bowe  v.  Provident  Loan  Corp., 

ing  against  fraud.     Industrial  Co-  —  Wash.  — ,  208  Pae.  22. 

operative  Union  v.  Lewis,  174  Wis.  69  Sioux   City  Tire    &   Manufae- 

466,   182  N.  W.   861.  turing   Co.  v.  Harris    (Iowa),   190 

66  Fraud  of  promoters,  see  §  166,  N.  W.   142. 

supra.  60  A  defense  to  an  action  on  a 

56  Vest  V.  Farmers*  Co-operative  subscription  that  it  was  procured 

Elevator  Co.  of  Biverdale,  —  Neb.  by  false  representations  made  by 

— ,  187  N.  W.  892;   s.  c,  —  Neb.  the    persons    soliciting   it   will   be 

— ,    187    N.    W.    894;    Schuster   v.  stricken   out  where  nothing  is   al- 

North    American    Hotel    Co.,    106  leged  to  show  any  connection  be- 

Neb.   672,   184  N.   W.   136,  186  N.  tween  such  persons  and  the  corpo- 

W.  87;  Harlan  v.  Acme  Sanitary  ration.     Seacoast   Packing   Co.   v. 

Flooring  Co.,  —  Tex.  App.  — ,  240  Long,  116  S.  C.  406,  108  S.  E.  159. 

S.   W.   623;    Cumberland   Co-opera-  A    defense    that    the    subscription 

tive   Bakeries   v.    Lawson,   —   W.  was  made  on  the  faith  of  a  repre- 

Ta.  — ,  112  S.  B.  568.  sentation  that  the  full  amount  of 
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fraud  of  its  officer  or  agent  oommitted  while  he  is  acting  for 
himself  and  adversely  to  the  corporation.^^  And  it  is  not  re- 
sponsible for  false  representations  made  by  its  officers  to  induce 
the  purchase  of  stock  from  a  third  person,  where  it  derives  no 
benefit  from  the  transaction.®^  A  corporation  is  not  necessarily 
liable  for  false  representations  made  by  one  subscriber  to  an- 
othei'  subscriber  before  its  organization,  though  the  subscriber 
making  them  afterwards  becomes  an  officer  of  the  corporation. 
To  make  it  responsible  in  such  case  it  must  appear  that  the 
corporation  had  notice  of  the  representations  or  that  they  were 
present  in  the  officer's  mind  while  he  was  acting  for  it.**  Where 
a  subscriber  reads  and  signs  a  subscription  contract  containing 
a  provision  that  no  conditions  or  agreements  other  than  those 
written  or  printed  thereon  shall  be  binding  on  the  parties,  he 
cannot  rescind  for  false  representations  made  by  the  agent 
which  are  not  embodied  in  the  written  contract.®*    And  this 


capital  stock  had  been  subscribed 
for  by  bona  fide  purchasers  was 
held  to  have  been  properly  stricken 
out  where  it  was  based  on  mere 
rumor,  not  connected  in  any  way 
with  the  corporation  or  its  duly 
authorized  agents.  Seacoast  Pack- 
ing Co.  V.  Schein,  117  S.  C.  90,  108 
S.  E.  289. 

61  The  fact  that  the  officer  or 
agent  makes  a  profit  on  sales  of 
treasury  stock  does  not 'bring  the 
case  within  this  rule  so  as  to  re- 
lieve the  corporation  from  liability 
for  his  fraud  in  making  such  a 
sale,  where  the  corporation  re- 
ceived for  the  stock  exactly  what 
it  authorized  him  to  sell  it  for. 
Bowe  V.  Provident  Loan  Corp., — 
Wash.—,  208  Pac.  22. 

62  As  where  a  person  is  induced 
to  subscribe  for  new  stock  by  the 
fraud  of  the  president,  but  all  of 
such  stock  has  been  subscribed  and 
paid  for  by  underwriters,  and  his 
money  is  used  to  purchase  stock 
from  one  of  them,  and  he  knows 
that  such  is  the  case  before  he  re- 


ceives the  certificates.  In  re  Casu- 
alty Co.  of  America,  197  N.  Y. 
App.  Div.  166,  188  N.  Y.  Supp. 
555. 

63  Myrtle  Point  Mill  &  Lumber 
Co.  v.  Clarke,  102  Ore.  533,  203 
Pae.  588. 

64  Ozark  States  Trust  Co.  v. 
Winkler,  84  Okla.  116,  202  Pae.  12. 

'A  subscriber  eajinot  avoid  liabil- 
ity on  a  note  given  for  the  amount 
of  his  subscription  because  of  oral 
misrepresentations  made  by  the 
agent,  where  the  written  subscrip- 
tion contract  contains  a  provision 
that  the  subscriber  thereby  de- 
clares that  he  is  subscribing  for 
the  stock  solely  upon  the  condi- 
tions stated  in  such  contract  and 
the  statements  contained  in  the 
company's  printed  literature,  and 
that  he  fully  understands  that  no 
agent  or  representative  of  the  com- 
pany has  authority  to  in  any  man- 
ner change,  add  to,  or  detract  from 
the  same,  and  this  is  true  although 
he  alleges  that  he  had  great  con- 
fidence in  the  agent  and  had  known 
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is  true  although  he  is  induced  to  sign  it  as  written  by  a  state- 
ment of  the  agent  that  it  is  a  stock  form  of  subscription  and 
will  not  prevent  him  from  showing  the  real  contract.®^  Ac- 
cording to  some  of  the  courts  a  provision  in  a  subscription  con- 
tract or  contract  of  sale  to  the  effect  that  the  agent  cannot  bind 
the  company  by  any  representations,  statements  or  agreements 
will  not  relieve  the  corporation  for  fraudulent  representations 
in  respect  to  the  subject  matter  of  the  contract  made  by  the 
agent.®®  But  it  has  been  held  that  this  rule  does  not  apply 
where  the  agent  fraudulently  assumes'  to  act  for  the  corpora- 
tion in  adding  stipulations  to  the  contract,  and  that  in  such 
case  the  company  will  not  be  responsible  for  his  fraud,  since 
in  so  doing  he  is  acting  outside  the  scope  of  his  ostensible  au- 
thority, and  the  persons  with  whom  he  deals  are  put  upon 
notice  as  to  the  limitations  on  his  authority  by  the  provisions  in 
respect  to  it  in  the  contract.®''  A  provision  that  no  conditions, 
agreements  or  representations  other  than  those  in  the  written 
contract  shall  bind  the  company  does  not  prevent  the  subscriber 
from  rescinding  for  false  representations  contained  in  a  pro- 
spectus of  the  company  delivered  by  the  agent  to  the  sub- 
scriber.®* 

§  612.  What  amounts  to  fraud  in  procuring'  subscriptions — 
In  general.  A  subscription  may  be  avoided  by  the  subscriber 
for  a  false  representation  of  a  material  fact  made  to  him  by 
an  authorized  agent  of  the  corporation,  which  induced  the 
contract.®®  Mere  acquiescence  in  the  subscriber's  belief  in 
spiritualism  will  ciot  constitute  a  badge  of  fraud,  but  to  war- 

him  for  many  years.     Canon  City  Neb.   672,   184   N.   W.   136,   186  N. 

Industrial-Stores  Co.  v.  Melnemey  W.  87. 

—  Colo.  — ,  208  Pae.  457.  68  Johnson  v.  Nebraska  Bldg.  & 

66  Ozark     States     Trust    Co.    v.  Inv.  Co.  —  Neb.  — ,  190  N.  W.  590. 

Winkler,  84  Okla.  116,  202  Pae.  12.  69  Steele  v.  Kirven,  —  S.  C.  — , 

66  Schuster  v.  North  American  110  S.  E.  837;  Steele  v.  Coleman, 
Hotel  Co.,  106  Neb.  672,  184  N.  W.  —  S.  C.  — ,  110  S.  B.  836;  Steele  v. 
136,  186  N.  W.  87.  Singletary,  —  S.    C— ,    110    S.    E. 

67  So  a  purchaser  cannot  rescind  833. 

such  a   contract  because   of  false  As  to  the  elements  of  actionable 

representations  by  the  agent  that  fraud,     see     Equity     Co-operative 

the  company  will  agree  to  pay  back  Ass  'n  of  Roy  v.  Equity  Co-opera- 

the    purchase    price.      Schuster    v.  tive   Milling   Co.    of   Montana,   — 

North    American    Hotel    Co.,    106  Mont. — ,  206  Pae.   349. 
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rant  a  rescission  the  other, party  must  have  induced  such  be- 
lief or  played  thereon  by  some  false  and  deceitful  practice, 
and  thus  induced  the  making  of  the  contract.'''*  In  equity  per' 
sons  dealing  with  an  illiterate  and  ignorant  person,  without 
full  knowledge  of  the  facts  involved,  and  having  no  independent 
advice  thereon,  must  exercise  strict  good  faith  not  to  deceive 
him  by  any  act  or  representation  and  not  to  allow  him  to  de- 
ceive himself  by  any  mistake  as  to  the  faetsJ^  Guaranties  in 
the  contractual  sense  as  to  the  future  value  of  stock  and  the 
dividends  it  will  pay  cannot  form  the  basis  of  a  suit  to  rescind 
for  fraud,  but  the  remedy,  if  they  are  not  performed,  is  by 
an  action  on  the  contractJ^ 

§  613.  —  Representations  as  to  property  or  assets.  Repre- 
sentations as  to  the  value  and  condition  of  corporate  property 
may  constitute  actionable  fraud  where  they  amount  to  state- 
ments of  fact,'*  but  not  where  they  are  mere  expressions  of 
opinion.''*  False  representations  that  the  corporation  has  pur- 
chased or  owns  certain  property  or  rights  are  actionable.''* 
Representations  that  the  corporation  has  acquired  certain  prop- 
erty and  made  certain  agreements  are  representations  as  to 
existing  facts.''® 

,  §  614.  —  Bepresentations  as  to  financial  condition.  False 
representations  as  to  the  financial  condition  of  the  corporation 
may  constitute  actionable  fraud.'" 

TO  Buroliill     V.     Hermsmeyer,   —  tain   machinery   for    a   bakery,    or 

Tex.  Civ.  App.  — ,  230  S.  W.  809.  that  it  has  purchased  and  paid  for 

71  Walz  V.  Oser,  —  N.  J.  Eq.  — ,  Innd  when  it  has  contracted  to 
116  Atl.  16.  purchase  such  land  for  $9,000  and 

72  Industrial  Transp.  Co.  v.  Eus-  has  paid  not  more  than  $10  on  the 
sell, — 'Tex.  Civ.  App. — ,  238  S.  W.  purchase  price.  Cumberland  Co- 
1030.  operative    Bakeries    v.    Lawson, — 

73  Bragg   V.   Kirksville   Packing  "W.  Va.  — ,  112  S.  B.  568. 

Co.,  205  Mo.  App.  600,  226  S.  W.  76Britton    Milling    Co.    v.    Wil- 

1012;   Johnson   v.   Nebraska  Bldg.  liams,  44  S.  D.   464,   21   A.  L.   E. 

&  Iny.   Co.,  — Neb.— ,  190  N,  W.  1352,    184    N.    "W.    265,    judgment 

590.  modified  187  N.  W.  159. 

74  Bragg  V.  Kirksville  Packing  77  National  City  Bank  v.  Kirk, 
Co.,  205  Mo.  App.  600,  226  S.  "W.  —  Ind.  App.—,  134  N.  B.  772; 
1012.  Eumery   v.    Standard    Seed   Tester 

75  As  that  it  has  purchased  cer-  Co.,  — Iowa— ,  189  N.  W.  667;  Vest 
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§  615.  —  Representations  as  to  capital  stock.  A  subscription 
may  be  avoided  for  false  representations  that  the  entire  amount 
of  stock  authorized,  including  that  already  issued,  is  to  be 
paid  for  at  par  value  in  cash,  service,  or  property  at  actual 
value,''*  or  a  representation,  known  to  be  false,  that  the  stock 
of  the  corporation  is  worth  full  par  value,'"  or  has  a  specified 
value  per  share,*'  or  that  the  books  show  it  to  be  worth  a 
specified  sum  per  share,*^  or  that  it  is  worth  more  than  the 
subscriber  is  paying  for  it,*^  or  that  no  stock  is  being  sold  for 
less  than  he  pays  for  it.**  Eepresentations  as  to  the  present 
or  future  value  of  stock  are  not'  actionable  where  they  are 
mere  expressions  of  opinion  or  predictions.** 

§  616.  —  Representations  as  to  dividends.  Representations  as 
to  future  dividends  are  generally  mere  promises*^  or  expres- 
sions of  opinion.**  But  a  false  representation  that  the  com- 
pany is  paying  dividends  of  a  certain  amount,*''  or  that  there 
is  money  available  for  a  dividend,**  is  ground  for  rescission. 
Statements  concerning  future  earnings  or  dividends,  made  with 
the  intention  that  the  same  shall  be  believed  as  facts,  are  not 
in  the  category  of  mere  opinion,  but  constitute  representations 
of  fact  within  the  legal  concept  of  fraud,  and  may  be  ground 
for  rescission.*' 

V.  Farmers '  Co-operative  Elevator  Elevator  Co.,  of  Biverdale,  —  Neb. 
Co.  of  Riverdale,  —  Neb.  — ,  187  N.  — ,  187  N.  W.  892;-  s.  i;.,  — Neb.— , 
W.  892;  =.  e.,  —  Neb.  — ,  187  N.  W.  187  N.  W.  894. 
894;  Walz  v.  Oser,  —  N.  J.  Eq.  — ,  88  Industrial  Transp.  Co.  v.  Ens- 
ile Atl.  16.  sell,  —  Tex.  Civ.  App.  — ,  238  S.  W. 

As    a    representation    that    the  1030. 

corporation 's     business     is     being  83  Cumberland    Co-operative    Ba- 

conducted  at   a  large  profit  when  keries  v.  Lawson,  —  W.  Va.  ■ — ,  112 

in  fact  it  is  being  conducted  at  a  S.  E.  568. 

loss.    Cumberland  Co-operative  Ba-  84  See  §  618,  infra, 

keries  v.  Lawson, —  W.  Va. — ,  112  85  See  §619,  infra. 

S.  E.  568.  88  See  §  618,  infra. 

78  Steele  v.  Coleman,  —  S.  C.  — ,  87  Bowe  v.  Provident  Loan  Corp., 
110  S.  E.  836;  Steele  v.  Singletary,  —-Wash.— ,  208  Pac.  22. 

—  S.  C.  — ,  110  S.  E.  833.  88  Rhines  v.  Skinner  Packing  Co., 

79  Steele    v.    Kirven,  —  S.    C.  — ,      —  Neb.  — ,  187  N.  W.  874. 

110  S.  E.  837.  89  That    the   company   had   been 

80  Bowe  V.  Provident  Loan  Corp.,       and   was   paying   large    dividends, 

—  Wash.—,  208  Pac.  22.  and  that  the  dividends  would  pay 

81  Vest  V.  Farmers '  Co-operative       75    per    cent    of    the    subscription. 
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§  617.  —  Further  illustrations.  It  is  fraud  to  falsely  repre- 
sent that  the  corporation  and  another  company  are  the  same 
company  and  the  same  people,'"  or  that  it  is  at  the  time  actually 
manufacturing  certain  products,'^  or  that  the  subscriber's  ap- 
pointment as  medical  director  of  the  proposed  corporation  has 
been  arranged.'^  It  is  a  fraud  for  a  promoter  to  represent 
to  subscribers  that  the  first  board  of  directors  will  be  chosen 
from  certain  designated  persons  recommended  by  the  sub- 
scribers and  in  whom  they  have  confidence,  and  then  to  name 
as  directors  in  the  statement  of  incorporation  sent  to  the  sec- 
retary of  state  other  persons  friendly  to  himself  who  after- 
wards purchase  for  the  corporation  property  in  which  he  has 
an  interest  at  an  inflated  valuation.'* 

§  618.  —  Expression  of  opinion  or  prediction.  Generally 
mere  statements  of  opinion  are  not  actionable  fraud,  and  are 
not  ground  for  annulling  the  subscription.'*  Of  this  character 
are  statements  as  to  the  prospects  and  capabilities  of  the  en- 
terprise,'* or-  as  to  the  future  value  of  the  stock'®  and,  as  a 
rule,  representations  as  to  future  dividends.'''  A  person  can- 
not rescind  for  misrepresentations  as  to  the  value  of  the  prop- 
erty of  the  corporation  where  the  parties  stand  on  an  equal 
footing  and  the  subscriber  has  an  opportunity  to  investigate 
but  fails  to  do  so.'*    Statements  as  to  value  are  sometimes  with- 

Sioux  City  Tire  &  Manufacturing  Union  v.  Lewis,  174  Wis..  466,  182 

Co.   V.   Harris    (Iowa),   190   N.  W.  N.  W.  861. 

142.  95  Steele    v.    Singletary,  —  ,S.    C. 

90  Schuster    v.    North    American  — ,  110  S.  E.  833. 


Hotel  Co.,  106  Neb.  672,  184  N.  W, 
136,  186  N.  W.  87. 

91  Steele  v.  Singletary,  —  S.  C.  — , 
110  S.  E.  833. 

92  Lynch  v.  Des  Moines  Life  Ei- 
nance  Co.,  192  Iowa  117,  182  N.  W, 
213. 

93  Abbott  V.  Loving,  303  111.  154, 


That  the  company  is  one  of  the 
best  in  the  state  and  that  the  stock 
will  pay  itself  out  in  dividends. 
Lone  Star  Ins.  Co.  v.  Shield,  — 
Tex.  — ,  228  S.  W.  196,  rev'g  — 
Tex.  Civ.  App.  — ,  202  S.  W.  211. 

96  Industrial  Transp.  Co.  v.  Eus- 
sell,  —  Tex.  Civ.  App.  — ,  238  S.  W. 


135  N.  E.  442.  1030. 

94  Bragg    V.    Kirksville   Packing  97  Industrial  Transp.  Co.  v.  Eus- 

Co.,  205  Mo.  App.   600,  226  S.  W.  sell,  —  Tex.  Civ.  App.  — ,  238  S.  "W. 

1012;   Lone   Star  Life  Ins.   Co.  v.  1030;    Canada   West    Loan    Co.    v. 

Shield,  —  Tex. —,   228    S.    W.    196,  Virtue,    29    British    Columbia   Ee- 

rev'g  —  Tex.  Civ.  App.  — ,  202  S.  ports  76.     See  also  §  616,  supra. 

W.     211;     Industrial    Co-operative  98  Bragg    v.   Kirksville    Packing 
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in  the  realm  of  fact,  and  not  mere  opinion,  in  wMch  case,  of 
course,  they  are  to  be  regarded  in  the  same  light  as  other  misrep- 
resentations of  fact." 

§  619.  —  Promises  and  statements  of  intention.  As  a  general 
rule  to  constitute  actionable  fraud,  a  representation  must  re- 
late to  a  past  or  existing  fact  susceptible  of  knowledge.^  Gen- 
erally mere  promises  or  statements  of  intention  are  not  ground 
for  relief,^  as  a  representation  that  the  corporation  will  pur- 
chase all  the  milk  and  produce  produced  on  the  subscriber's 
farm,'  or  that  it  will  put  salesmen  in  the  field  to  sell  insurance  in 
the  vicinity  of  the  subscriber's  bank  and  divide  the  first  year's 
premiums  with  him,*  or  that  the  subscriber  wiU  be  given  an 
opportunity  to  buy  at  factory  prices  his  pro  rata  share  of  the 
product  of  the  company's  factory,^  or  that  the  company  will 
at  once  begin  the  manufacture  of  certain  products,^  or  a  guar- 
anty that  the  stock  will  pay  an  annual  dividend  of  a  specified 
per  cent,'''  or  that  it  will  rescind  the  subscription  and  refund 
what  the  subscriber  has  paid  if  he  becomes  dissatisfied.*  A 
representation  of  a  promissory  nature  may  be  ground  for  re- 
scission when  made  with  the  present  intention  of  not  carrying 
it  out,  and  when  it  is  not  performed.® 

Co.,  205  Mo.  App.  600,  226  S.  "W.  7  Steele  v.  Singletary,  —  S.  0.—, 

1012.  110  S.  E.  833. 

99  Sioux    City   Tire   &   Manufae-  8  Industrial    Transp.    Co.  v.  Eus- 

turing  Co.  v.  Harris,  —  Iowa  — ,  190  sell,  —  Tex.  Civ.  App.  — ,  238  S.  W. 

N.  W.  142.     See  §  613,  supra.  1030. 

1  Industrial  Transp.  Co.  v.  Eus-  9  City  Nat.  Bank  v.  Mason,  — 
sell,  — Tex.  Civ.  App.—,  238  S.  W.  Iowa—,  186  N.  W.  30;  Schuster  v. 
1030.  North    American    Hotel    Co.,    106 

2  City  Nat.  Bank  v.  Mason,—  Neb.  672,  184  N.  W.  136,  186  N. 
Iowa—,  186  N.  W.  30;  Steele  v.  W.  87;  Griffin  v.  Bankers'  Realty 
Singletary,  — S.  C— ,  110  S.  E.  Inv.  Co.,  105  Neb.  419,  181  N.  W. 
833.  169;  Industrial  Transp.  Co.  v.  Rus- 

3  Industrial  Co-operative  TJnion  sell,  —  Tex.  Civ.  App. — ,  238  S. 
V.  Lewis,  174  Wis.  466,  182  N.  W.  W.  1030;  Burehill  v.  Hermsmeyer, 
861.  —  Tex.  Civ.  App.  — ,  230  S.  "W.  809. 

4  Lone  Star  Ins.  Co.  v.  Shield,  —  And  see  Lone  Star  Ins.  Co.  v. 
Tex.  — ,  228  S.  "W.  196,  rev'g  —  Shield,  —  Tex. —,  228  S.  W.  196, 
Tex.  Civ.  App.—,  202  S.  W.  211.  rev'g  —  Tex.  Civ.  App.  — ,  202  S. 

B  Steele   v.    Coleman,  —  S.    C.  — ,  W.  211. 

110  S.  E.  836;  Steele  v.  Singletary,  As  representations  that  the  cor- 

—  S.  C.  — ,  110  S.  E.  833.    .  portion    has    arranged    to    declare 

6  Steele    v.    Coleman,  —  S.    C. — ,  stock   and    cash    dividends   in   the 

110  S.  E.  836.  near  future,  and  that  the  compas^ 
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[§624 


§  622.  —  Falsity.  A  representation  to  amount  to  fraud  must 
he  false.^"  A  representation  that  stock  will  be  worth  a  specified 
per  cent  more  after  a  certain  date  is  not  false  if  the  stock,  on 
any  day  after  the  one  specified,  is  worth  on  the  market  the 
amount  so  represented.^^  Organization  and  promotion  expenses 
cannot  be  included  as  an  asset  of  the  corporation  in  ascertaining 
the  value  of  its  stock  for  the  purpose  of  determining  whether 
a  representation  that  it  had  a  certain  value  was  true  or  false.^^ 
A  representation  that  there  is  money  available  for  a  dividend 
is  false  where  there  are  no  net  earnings  legally  available  for 
such  a  purpose,  and  cannot  be  justified  by  a  temporary  rise 
in  the  value  of  real  estate  purchased  for  the  corporation,  with- 
out regard  to  its  net  eamings.^^ 

§  624.  —  Th©  representation  as  the  inducement.  The  sub- 
scriber must  have  relied  upon  the  representations,^*  and  they 


will  agree  to  sell  half  of  the  stock 
purchased  by  the  plaintiff  at  dou- 
ble the  price  he  is  to  pay  for  it, 
where  the  agent  making  them 
knows  that  they  are  false.  Mack 
Mfg.  Co.  V.  Ceding,  —  Tex.  Civ. 
App.  — ,  244  S.  W.  156. 

A  promise  by  subscription  agents 
that  the  corporation  will  rescind 
the  subscription  if  the  subscriber 
becomes  dissatisfied  is  not  within 
this  rule,  since  it  is  not  a  promise 
that  the  agents  will  do  anything. 
Industrial  Transp.   Co.   v.  Russell, 

—  Tex.  Civ.  App.—,  238  S.  W. 
1030. 

10  Schuster  v.  North  American 
Hotel  Co.,  106  Neb.  672,  184  N.  W. 
136,  184  N.  "W.  136,  186  N.  "W.  87; 
Stockmen's  Guaranty  Loan  Co.  v. 
Sanchez,  26  N.  M.  499,  194  Pae. 
603;  Industrial  Transp.  Co.  v.  Rus- 
sell, —  Tex.  Civ.  App.  — ,  238  S. 
W.  1030;  Burchill  v.  Hermsmeyer, 

—  Tex.  Civ.  App.  — ,  830  S.  W. 
809;  Philpott  v.  Edge,  —  Tex.  CSv. 
App.  — ,  224  S.  W.  263. 

There  must  be  a  finding  that  a 


representation  that  stock  was 
worth  more  than  the  subscriber 
was  paying  for  it  was  false.  A 
finding  that  its  value  at  the  time 
of  the  subscription  was  unknown 
is  insufficient.  Industrial  Transp. 
Co.  V.  Russell,  —  Tex.  Civ.  App.  — , 
238  S.  "W.  1030. 

Evidence  held  sufficient  to  show 
falsity  of  representations  as  to  the 
nature  of  the  corporation's  busi- 
ness and  the  character  of  its  as- 
sets. Johnson  v.  Nebraska  Bldg. 
&  Inv.  Co.,  — Neb.— ,  190  N.  W. 
590, 

11  Industrial  Transp.  Co.  v.  Rus- 
sell,—Tex.  Civ.  App.—,  238  S.  W. 
1030. 

12  Bowe  V.  Provident  Loan  Corp., 
—  Wash.  — ,  208  Pac.  22. 

ISRhines  v.  Skinner  Packing 
Co.,  — Neb.— ,  187  N.  W.  874. 

14  Tapper  v.  Washington  Refin- 
ing Co.,  192  Iowa  253,  181  N. 
W.  664;  Bragg  v.  Kirkaville  Pack- 
ing Co.,  205  Mo.  App.  600,  226  :S. 
W.  1012. 
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must  have  induced  him  to  make  the  contract.^^  He  must  have 
been  deceived  by  them,^^  and  hence  must  have  believed  them  to 
be  true.^''  And  he  cannot  rescind  or  recover  damages  if  he 
knew  the  true  facts.^*  Nor  can  he  rescind  or  recover  damages 
if  he  relied  on  his  own  knowledge.^®  Representations  made 
after  the  subscription  contract  has  been  entered  into  and  the 
stock  paid  forj^"  or  which  the  subscriber  did  not  know  of  until 
after  that  time,^^  are  not  ground  for  rescission,  since  they  can- 
not have  influenced  the  subscriber's  action  in  making  the  con- 
tract. 

§625.  — Right  to  rely  on  representations.  The  represen- 
tations must  not  have  been  so  extravagant  or  unreasonable  that 
they  would  not  have  influenced  an  ordinarily  prudent  person.*^ 

§  626.  —  Necessity  for  injury.  Injury  as  a  result  of  the  mis- 
representations must  be  proved.*^ 


15  Bragg  v.  Kirksville  Packing 
Co.,  205  Mo.  App.  «00,  226  S.  W. 
1012. 

16  Simpson  v.  Blaine,  191  Ky. 
465,  230  S.  W.  934. 

17  Tapper  v.  Washington  Eefining 
Co.,  192  Iowa  253,  181  N.  W.  664. 

18  Simpson  v.  Elaine,  191  Ky. 
465,  230  S.  W.  934. 

19  Bragg  V.  Kirksville  Packing 
Co.,  205  Mo.  App.  600,  226  S.  W. 
1012. 

20  Tapper  v.  Washington  Eefining 
Co.,  192  Iowa  253,  181  N.  W.  664. 

21  Statement  in  the  caption  of 
stock  certificates  that  the  stock 
was  full  paid  and  nonassessable, 
when  it  was  not,  held  not  ground 
for  rescission  where  the  purchaser 
never  saw  a  certificate  until  after 
he  had  agreed  to  buy  the  stock 
and  paid  part  of  the  purchase 
price,  and  was  informed,  at  or  be- 
fore the  time  when  he  made  such 
paymept,  that  he  might  be  called 
upon  to  pay  for  stock  given  him 
as  a  bonus.    Parnes  v.  Gnome  Mfg. 


Co.,  —  N.  J.  Err  &  App.  — ,  117 
Atl.  148. 

22Britton  Milling  Co.  v.  Will- 
iams, 44  S.  D.  464,  21  A.  L.  E. 
1352,  184  N.  W.  265,  judgment 
modified  187  N.  W.  159. 

A  subscription  cannot  be  avoided 
because  of  a  representation  which 
was  not  such  as  a  reasonable  man 
would  have  relied  upon,  and  where 
the  subscriber  was  guilty  of  care- 
lessness and  unbusinesslike  conduct 
in  relying  on  it.  Ozark  States 
Trust  Co.  V.  Winkler,  84  Okla.  116, 
202  Pac.  12. 

23  Johnson  v.  Nebraska  Bldg.  & 
Inv.  Co.,  — Neb. — ,  190  N.  W.  590; 
Schuster  v.  North  American  Hotel 
Co.,  106  Neb.  672,  184  N.  W.  136, 
186  N.  W.  87;  Lone  Star  Ins.  Co. 
V.  Shield,  —  Tex.  — ,  228  S.  W.  196, 
rev'g  —  Tex.  Civ.  App.  — ,  202  S. 
W.  211. 

False  representations  are  not  a 
defense  to  an  action  on  a  note 
given  for  the  purchase  price  of 
treasury    stock    where    it    is    not 
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§  627.  Remedies  of  subscriber  or  purchaser  in  case  of  fraud — 
Elescission  in  general.  A  person  who  has  been  induced  to  sub- 
scribe for  or  purchase  stock  in  a  corporation  by  fraud  may 
rescind  the  contract  and  recover  back  what  he  has  paid,^*  or 
may  ratify  the  sale  or  subscription  and  pursue  his  ordinary 
remedy  by  an  action  on  the  contract.^^  But  such  remedies  are 
not  concurrent,  and  by  electing  to  pursue  one  with  a  knowledge 
of  the  facts,  he  waives  his  right  to  the  other.^®  Nor  can  he 
both  rescind  and  maintain  an  action  for  damages.^'' 

He  may  maintain  a  suit  in  equity  to  cancel  his  subscription,*" 
or  set  up  the  fraud  as  a  defense  in  an  action  at  law  by  the 
corporation  to  recover  the  amount  of  the  subscription  or  the 
price  in  case'  of  a  sale,  or  upon  a  note  given  by  him  in  pay- 
ment,^' or  to  foreclose  a  mortgage  given  for  the  stock.*"     The 


shown  that  the  stock  purchased 
was  not  worth  the  amount  of  the 
note.  Conrad  v.  Hauser,  —  Cal. 
App.— ,  195  Pac.  724. 

24Fulmele  v.  Los  Angeles  Inv. 
Co.,  —  Cal.  App.  — ,  196  Pac.  923; 
Equity  Co-operative  Ass'n  of  Roy 
V.  Equity  Co-operative  Milling  Co. 
of  Montana,  —  Mont.  ■ — ,  206  Pac. 
349;  Schuster  v.  North  American 
Hotel  Co.,  106  Neb.  672,  184  N.  "W. 
136,  186  N.  W.  87;  Griffin  v.  Bank- 
ers '  Eealty  Inv.  Co.,  105  Neb.  419, 
181  N.  "W.  169;  Mack  Mfg.  Co.  v. 
Ceding,  —  Tex.  Civ.  App. — ,  244 
S.  W.  156.  And  see  Missouri  Val- 
ley Cattle  Loan  Co.  v.  Alexander, 
276  Fed.  266. 

25  Schuster  v.  North  American 
Hotel  Co.,  106  Neb.  672,  184  N. 
W.  136,  186  N.  W.  87. 

He  may  affirm  it  and  recover  ac- 
cording to  its  terms.  Fulmele  v. 
Los  Angeles  Inv.  Co.,  —  Cal.  App. 
— ,  196  Pac.  923. 

26  Schuster  v.  North  American 
Hotel  Co.,  106  Neb.  672,  184  N.  W. 
136,  186  N.  W.  87.  ' 

By  suing  to  rescind  he  waives 
his  right  to  recover  upon  the  con- 
tract itself,  and  cannot  enforce  a 


provision  obligating  the  corpora- 
tion to  repurchase  the  stock.  Ful- 
mele V.  Los  Angeles  Inv.  Co., — 
Cal.  App.  — ,  196  Pac.  923. 

27  Tapper  v.  Washington  Refin- 
ing Co.,  192  Iowa  253,  181  N.  "W. 
664. 

28  Abbott  V.  Loving,  303  HI.  154, 
135  N.  E.  442;  Equity  Co-opera- 
tive Ass'n  of  Roy  v.  Equity  Co- 
operative Milling  Co.  of  Montana, 
—  Mont.  — ,  206  Pae.  349. 

Bill  seeking,  to  cancel  subscrip- 
tions for  stock,  to  dissolve  the  cor- 
poration and  to  set  aside  deeds  in 
trust  for  its  benefit,  all  on  the 
ground'  of  fraud,  held  not  multifari- 
ous where  the  bill  and  proofs 
showed  that  defendants  were  en- 
gaged in  a  common  scheme  to  de- 
,  fraud  plaintiffs.  Abbott  v.  Loving, 
303  111.  154,  135  N.  E.  442. 

29  Cumberland  Co-operative  Ba- 
keries V.  Lawson,  —  W.  Va. — ,  112 
S.  E.  568. 

30  A  court  of  equity  will  not 
lend  its  aid  to  foreclose  a  mort- 
gage given  for  stock  by  an  igno- 
rant- and  illiterate  old  woman,  in 
the  early  stages  of  senile  dementia 
and    wholly    incapable    of    under- 
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plaintiff,  in  a  suit  to  rescind,  must  recover,  if  at  all,  on  the 
cause  of  action  alleged,  and  if  he  alleges  specific  false  repre- 
sentations, he  cannot  recover  on  proof  of  others  not  alleged.*' 
It  is  not  sufficient  to  allege  fraud  generally,  by  way  of  conclu- 
sion, but  the  facts  constituting  it  must  be  pleaded.**  A  petition 
in  a  suit  to  rescind  is  sufficient  though  it  does  not  in  terms  al- 
lege that  the  plaintiff  was  damaged,  where  it  sets  out  repre- 
sentations of  a  character  which,  if  false,  would  raise  legal 
presumption  of  damage.**  It  is  improper  to  render  judgment 
on  the  pleadings  where  they  present  any  issue  of  fact.**  In 
Montana  stockholders  and  creditors  may  intervene  in  a  suit 
to  cancel  subscription  notes  for  fraud  and  failure  of  considera- 
tion, where  the  purposes  of  the  corporation  have  failed.** 

§  628.  —  Recovery  of  money  or  other  consideration  paid. 

The  subscriber  may  rescind  the  contract,  and  maintain  an  ac- 
tion against  the  corporation  to  recover  back  what  he  has  paid.*® 
A  subscriber  cannot  maintain  an  action  of  assumpsit  for  money 
had  and  received  against  an  agent  whose  false  representations 


standing  the  nature  and  efEect  of 
the  transaction,  and  which  was  ob- 
tained from  her  through  the  per- 
suasion of  her  former  pastor,  a 
stock  salesman  for  the  corporation, 
in  whom  she  reposed  great  confi- 
dence. Walz  V.  Oser,  —  N.  J.  Eq. 
— ,  116  Atl.  16. 

SI  Tapper  v.  Washington  Ee- 
fining  Co.,  192  Iowa  253,  181  N. 
W.   664. 

32  An  allegation  in  an  answer 
in  an  action  on  a  subscription 
that  the  corporation  was  formed 
in  fraud  will  not  be  considered, 
where  no  facts  to  form  the  basis 
of  the  charge  are  stated.  Steele 
V.  Kirven,  —  S.  C.  — ,  110  S.  E. 
837. 

33  Johnson  v.  Nebraska  Bldg.  & 
Inv.  Co.,  —  Neb.  — ,  190  N.  W. 
590. 

34  As  where,  in  a  suit  to  can- 
cel notes  given  for  a  stock  sub- 
scription on  the   ground  of  fraud 


and  failure  of  consideration,  the 
answer  denies  fraud  or  misrepre- 
sentation and  contains  a  counter- 
claim for  recovery  on  the  sub- 
scription and  notes.  Equity  Co- 
operative Ass'n  of  Eoy  v.  Equity 
Co-operative  Milling  Co.  of  Mon- 
tana, —  Mont.   — ,   206   Pac.   349. 

36  Equity  Co-operative  Ass  'n  of 
Eoy  V.  Equity  Co-operative  Mill- 
ing Co.  of  Montana,  —  Mont.  — , 
206  Pac.  349. 

36  See   §  627,  supra. 

Action  as  pleaded  held  one  for 
rescission  and  not  for  damages 
for  deceit,  so  that  the  four-year, 
and  not  the  two-year,  statute  of 
limitations  applied,  Clark  v. 
Texas  Co-operative  Inv.  Co.,  - — 
Tex.  Com.  App.  — ,  231  S.  W.  381, 
rev'g  —  Tex.  Civ.  App.  — ,  212 
S.  W.  245,  followed  on  rehearing 
in  court  of  appeals,  —  Tex.  Civ. 
App.  — ,  235  S.  W.  973. 
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induced  him  to  subscribe,  where  the  agent  turns  the  money 
over  to  the  corporation  which  issues  stock  in  which  the  agent 
has  no  interest  directly  to  the  subscriber.*''  In  a  suit  to  re- 
cover back  money  paid  for  the  stock,  based  on  a  rescission,  it 
is  not  necessary  to  formally  pray  for  a  cancellation  of  the 
contract.'*  Nor  is  it  necessary  that  the  court  adjudge  that  the 
contract  be  rescinded,  where  it  appears  that,  prior  to  the  in- 
stitution of  the  suit,  the  purchaser  served  notice  of  rescission 
on  the  other  party  and  that  his  repudiation  of  the  contract  was 
fully  justified.*' 

§  629.  —  Action  for  deceit.  Instead  of  repudiating  the  con- 
tract he  may  ratify  it  and  recover  the  damages,  if  any,  sus- 
tained by  reason  of  the  fratid.*" 

§  630.  Limitations  upon  the  rigfht  to  rescind — In  ifeneral. 

Federal  equity  rule  27,  requiring  stockholders,  suing  to  enforce 
a  cause  of  action  in  favor  of  the  corporation  which  it  refuses 
to  enforce,  to  plead  compliance  with  the  conditions  imposed 
by  the  rule,  has  no  application  to  a  suit  by  a  stockholder  against 
the  corporation  to  rescind  the  contract  under  which  he  pur- 
chased his  stock  from  it  and  for  the  cancellation  of  notes  given 
by  him  in  payment  for  the  same  or  for  the  value  of  those  which 
have  been  transferred  by  it,  and  for  the  appointment  of  a 


§  631.  —  Restoration  of  the  status  quo.  A  plea  setting  up 
fraud  as  a  defense  must  offer  to  restore  the  status  quo.  It  must 
either  allege  that  no  certificates  of  stock  were  delivered  to  the 
subscriber  or  purchaser,  or,  if  such  certificates  were  delivered, 

37  This  is  true  where  the  stock  38  Mack  Mfg.  Co.  v.  Oeding,  — 

has  never  previously  been  issued,  Tex.  Civ.  App.  — ,  244  S.  W.  156. 

and   also  where  it  had  previously  38Prewitt   v.    Sunnymead   Orch- 

been  issued  to  the  agent  who  re-  ard  Co.,  —  Cal.  — ,  209  Pae.  959. 

turned    it    to    the    corporation    to  40  Tapper  v.   Washington  Eefin- 

be   reissued   and   who    never   paid  iug  Co.,  192  Iowa  253,  181  N.  W. 

or   received   anything   for   it,    and  664;    Mack    Mfg.    Co.    v.    Oeding, 

whether  the  iagent  was  the  agent  — '-  Tex.   Civ.  App.  — ,  244  S.  W. 

of  the  corporation  or  of  the  sub-  156. 

scriber.      Taylor    v.     Currey,    216  41  Havner   v.   Hegnes,    269   Fed. 

111.   App.   19.  537. 
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tender  their  return.*^  A  tender  or  offer  to  return  the  certificate 
of  stock  before  suit  is  not  a  necessary  prerequisite  to  main- 
taining a  defense  of  fraud  where  it  would  be  an  idle  ceremony, 
as  where  the  corporation  is  insolvent  and  the  action  is  brought 
by  a  receiver.*^  And  the  fact  that  a  tender  was  defective  is 
immaterial  where  the  evidence  shows  that  a  timely,  perfect 
tender  would  have  been  rejected.**  In  a  suit  to  recover  back 
money  paid  for  stock  it  is  not  necessary  to  offer  to  do  equity 
by  relieving  the  corporation  of  its  obligation  to  deliver  the 
stock,  where  the  petition  shows  that  the  plaintiff  has  not  re- 
ceived any  portion  of  the  stock.** 

§  633.  —  Ratification  or  waiver  as  a  bax  to  rescission.    If  the 

subscriber,  with  full  knowledge  of  the  fraud,  takes  part  as 
a  stockholder  in  the  organization  of  the  corporation,  or  in  stock- 
holder's meetings,  or  acts  as  an  officer  or  director,*®  or  does 
any  other  act  which  is  inconsistent  with  an  intention  to  rescind 
his  subscription,*''  he  will  be  held  to  have  ratified  the  same,  and 
he  cannot  afterwards  rescind  it  as  against  the  corporation  or 


42  Cumberland  Co-operative  Ba- 
keries V.  Lawson,  —  W.  Va.  — , 
112  S.  E.   568. 

Tender  held  sufficient  under  the 
circumstances.  Ehines  v.  Skinner 
Packing  Co.,  —  Neb.  — ,  187  N.  W. 
874. 

Where  a  subscriber  had  ex- 
changed his  stock  for  stock  in  a 
holding  company  having  the  same 
officers  as  the  original  company, 
tender  of  the  stock  of  the  holding 
company  was  sufficient.  Ehines  v. 
Skinner  Packing  Co.,  —  Neb.  — , 
187  N.  W.  874. 

«Harn  v.  Smith,  —  Okla.  — , 
204  Pae.  642. 

44  Ehines  v.  Skinner  Packing  Co., 
—  Neb.  — ,  187  N.  W.  874. 

45  Mack  Mfg.  Co.  v.  Ceding,  — 
Tex.  Civ.  App.  — ,  244  S.  W.  156. 

46  Fulmele  v..  Los  Angeles  fuv. 
Co.,  —  Cal.  App.  — ,  196  Pac.  923; 
Tapper  v.  Washington  Eefining  Co., 
192  Iowa  253,  181  N.  W.  664;  Lone 


Star  Life  Ins.  Co.  v.  Shield,  —  Tex. 
— ,  228  S.  W.  196,  rev'g  —  Tex. 
Civ.  App.  — ,  202  S.  W.  211. 

47  As  where  he  makes  payments 
on  his  subscription  and  exercises 
his  right  as  a  stockholder  to  bor- 
row money  from  the  corporation. 
Stockmen's  Guaranty  Loan  Co.  v. 
Sanchez,  26  N.  M.  499,  194  Pae. 
603. 

Where  no  stock  was  ever  issued 
or  delivered  to  the  plaintiff,  and 
the  corporation  returned  one  of 
his  subscription  notes  but  kept  the 
other,  it  was  held  that  his  action 
in  demanding  the  stock  and  stat- 
ing that  it  was  for  sale  and  that 
he  would  advertise  it  for  sale  was 
not  a  waiver  of  his  right  to  sue 
for  cancellation  of  the  other  note 
and  of  a  deed  given  for  part  of 
the  price  of  the  stock.  Lynch  v. 
Des  Moines  Life  Finance  Co.,  192 
Iowa  117,  182  N.  W.  213. 
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its  receiver  or  assignee,  or  as  against  creditors.  Receipt  of 
dividends  will  not  amount  to  a  ratification  precluding  rescis- 
sion, where  the  purchaser  is  lulled  into  a  false  belief  of  security 
by  letters  and  financial  statements  sent  with  them.**  Ratifica- 
tion and  waiver  are  questions  of  fact.*®  An  intent  to  ratify 
or  waive  is  essential,  and  whether  there  was  such  an  intent  is 
generally  a  question  of  fact  for  the  jury.^° 

§  634.  —  Laches  as  a  liar  to  rescission;  statute  of  limitations. 

The  subscriber  must  take  steps  to  rescind  within  a  reason- 
able time.^^  In  England  the  subscriber  must  show  not  only 
that  he  has  repudiated  the  contract  but  also  that  he  took  steps 
to  have  his  name  remove~d  from  the  register  of  the  company 
promptly  after  discovery  of  the  fraud.*^  The  right  to  rescind 
may  be  lost  by  laches.^*  The  doctrine  of  laches  is  grounded 
upon  the  principle  of  equitable  estoppel,  and  before  it  can  be 
applied  there  must  be  some  special  circumstance  which  would 
render  the  maintenance  of  the  action  inequitable.^*  The  fact 
that  the  officer  of  the  corporation  who  is  alleged  to  have  made 
the  misrepresentations  has  disappeared,  and  hence  cannot  be 
produced  as  a  witness  at  the  trial,  is  not  a  circumstance  which 
calls  for  the  application  of  the  doctrine  of  laches.^*  Mere 
delay  is  not  sufficient  to  constitute  laches,  but  in  addition  there- 
to it  must  be  shown  that  injury  has  resulted  from  the  delay. ^* 
Delay  caused  by  the  seller's  fraud  does  not  necessarily  prevent 


a  rescission 


67 


48  Johnson  v.  Nebraska  Bldg.  &  "W.  892;  s.  c,  —  Neb.  — ,  187  N. 

Inv.  Co.,  —  Neb.  — ,  190  N.  W.  590.  W.    894. 

49Harn  v.   Smith,  —   Okla.   — ,  In  Hall  v.  Sabey,  58  Utah   343, 

204  Pae.  642.  198  Pac.  1110,  the  maker  of  a  note 

■  60  Ham   V.   Smith,   —  Okla.  — ,  given     for     stock     was     held    not 

204  Pae.  642.  barred  by  laches  from  setting  up 

61  Fulmele  v.  Los  Angeles  Inv.  fraud  as  a  defense,  in  view  of  the 
Co.,  —  Cal.  App.  — ,  196  Pac.  923;  time  when  he  discovered  the  fraud 
Lynch  v.  Des  Moines  Life  Finance  and  the  fact  that  the  payee  was 
Co.,  192  Iowa  117,  182  N.  W.  213.  not  prejudiced  iDy  the   delay. 

62  First  Nat.  Reinsurance  Co.  v.  64  Bowe  v.  Provident  Loan  Corp., 
Greenfield,  L.   E.    [1921]    2  K.  B.  —  Wash.   — ,   208   Pae.   22. 

260.  85  Bowe  v.  Provident  Loan  Corp., 

53  Plaintiff    held    not    to    have  —  Wash.  — ,  208  Pac.  22. 

been    guilty    of    laches.      Vest    v.  66Harn   v.   Smith,   —  Okla.   — , 

Farmers '  Co-operative  Elevator  Co.  204  Pac.  642. 

of  Biverdale,  —  Neb.  — ,   187  N.  57  Rescission  within  a  year  held 
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Usually  the  statute  of  limitations  commences  to  run  from 
the  time  when  the  purchaser  has  knowledge  of  the  fraud  or 
notice  of  facts  sufficient  to  put  him  on  inquiry.**  As  against 
the  company  the  purchaser  of  stock  from  it  is  not  chargeable 
in  this  connection  with  knowledge  of  facts  which  an  exami- 
nation of  the  books  would  have  led  him  to  discover,  where 
he  had  no  actual  knowledge  of  facts  which  would  lead  him 
to  examine  them  and  was  under  no  duty  to  examine  them.*^ 

§  635.  —  Rescission  as  against  third  persons.®"  When  a  nego- 
tiable note  is  given  in  payment  of  a  subscription  for  stock, 
and  the  subscription  is  afterwards  rescinded  for  fraud,  the 
note  cannot  be  avoided  in  the  hands  of  a  bona  fide  purchaser 
for  value.  But  it  may  be  avoided  in  the  hands  of  a  transferee 
who  is  not  a  purchaser  for  value,  or  who  purchased  with  notice 
of  the  fraud.®^  In  an  action  on  such  a  note  by  an  indorsee, 
where  the  defendant  pleads  and  the  evidence  tends  to  show 
fraud  in  its  inception,  the  burden  is  on  the  plaintiff  to  show 
that  he  is  a  bone  fide  holder.**  Under  the  negotiable  instru- 
ment laws  of  some  states  the  burden  is  on  the  holder  to  show 
that  he  is  a  holder  in  due  course.®*  A  person  to  whom  a 
note  given  in  payment  for  stock  has  been  transferred  is  a  neces- 
sary party  to  a  suit  to  rescind  and  to  cancel  the  note.®* 

§  636.  —  Effect  of  insolvency  of  the  corporation.®*  Accord- 
ing to  the  weight  of  authority  if  the  subscriber  repudiates  the 

not   too   late    in  view   of  the   cir-  69  Prewitt  v.  Sunnymead  Orchard 

cnmstances.      Ehines     v.    Skinner  Co.,  —  Cal.  — ,  209  Pae.  995. 

Packing   Co.,  —  Neb.  — ,   187   N.  60  Effect    of    insolvency    of    the 

W.    874.    '  corporation,  see  §  636,  infra. 

B8  The    fact    that    no    dividends  61  National   City   Bank   v.  Kirk, 

were   paid,   that   four   assessments  —   Ind.   App.   — ,   134   N.   E.   772; 

were  levied,  and   that   the  matter  Union  Nat.  Bank  of  Beloit,  Kan- 

of    dividing    the    company's    land  sas    v.    Moomaw,    106    Neb.    388, 

among  its  stockholders  to  prevent  184  N.   W.  51. 

foreclosure  of  a  mortgage  thereon,  62  Union  Nat.  Bank  v.  Moomaw, 

held  not  to  have  put  the  plaintiff  106  Neb.  388,  184  N.  W.  51. 

on  inquiry  as  to  the  falsity  of  rep-  63  Briscoe  v.  Guaranty  Mortgage 

resentations     in     regard     to     the  Co.,  —  Cal.  App.  — ,  207  Pac.  487. 

financial  condition  of  the  company,  M  Briscoe    v.    Guaranty    Mortg. 

in  view  of  statements  made  by  the  Co.,  —  Cal.  App.  — ,  207  Pac.  487. 

president    in   response    to    her   in-  68  Ei^ht  to   rescind   subscription 

quiries.      Prewitt     v.     Sunaymead  to   stock   after  insolvency   of  eor- 

Orchard  Co.,  —  Cal.  — ,  209  Pac.  poration,  see  note  5  Minnesota  Law 

995-  Eeview  219. 
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subscription  and  takes  measures  to  secure  rescission  promptly 
on  discovery  of  the  fraud,  he  will  not  be  compelled  to  pay  his 
subscription  after  insolvency  even  though  creditors  will  lose 
a  part  of  their  debts  by  its  cancellation.^^ 

In  Alabama  a  bill  to  rescind  will  lie  against  a  receiver  of 
the  corporation  or  against  an  assignee  thereof  if  not  a  bona 
fide  purchaser  for  value.^''  ,  "When  the  contract  is  rescinded, 
the  subscriber  becomes  a  creditor  of  the  corporation  to  the 
amount  paid  by  him  to  the  corporation  by  reason  of  the  fraud.®' 
But  his  claim  is  inferior  to  that  of  creditors  who  became  such 
after  he  subscribed  and  in  reliance  on  his  subscription  and  who 
had  no  knowledge  and  were  not  chargeable  with  notice  of  the 
fraud.®'  In  such  case,  if,  after  payment  of  the  principal  of 
all  corporate  debts,  and  the  payment  of  interest  on  the  claims 
of  the  other  creditors  in  the  order  of  their  priority,  anything 
remains,  the  subscriber  is  entitled  to  interest  from  the  date 
of  his  judgment,''®  but  he  is  not  entitled  to  share  in  the  dis- 
tribution of  any  surplus  assets  among  the  stockholders.'^ 

In  Iowa  the  right  to  rescind  is  not  barred  by  the  insolvency 
of  the  company  if  the  subscriber  acts  diligently  in  discovering 
the  fraud  and  in  repudiating  the  obligation  as  soon  as  the  fraud 
is  discovered,  and  there  is  no  showing  that  there  are  creditors 
whose  claims  have  accrued  since  the  subscription.'"'  "Where  he 
recovers  judgment  for  the  amount  paid  on  his  subscription  he 
is  at  least  a  general  creditor  of  the  corporation  to  that  extent.''^ 
A  decree  rescinding  and  canceling  a  subscription  and  for  the 

66  See  Stalnaker  v.  Gum,  87  "W.  67  Green  v.  Stone,  205  Ala.  381, 

Va.  283,  104  S.  E.  730.  87  So.  862. 

He  may  maintain  a  suit  to  re-  68  Green  v.  Stone,  205  Ala.  381, 

scind  if  he  has  not  been  guilty  of  87  So.  862. 

laches  in  discovering  the  fraud  and  69  Green  v.  Stone,  205  Ala.  381, 

in  repudiating  the  subscription  af-  87  So.  862. 

ter  discovering  it,  and  has  not  in  70  Green  v.  Stone,  205  Ala.  381, 

the   meantime   participated   in  the  87  So.  862. 

affairs    and    business    of    the    cor-  71  Green  v.  Stone,  205  Ala.  381, 

poration  and  has  not  been  guilty  87  So.  862. 

of  any  af&rmative  act  which  might  72  Independent    Van    &    Storage 

mislead  others  to  their  detriment,  Co.   v.   Iowa   Mercantile    Co.,    189 

and  no  person  has  become  a  cred-  Iowa  123,  179  N.  W.  157. 

itpr  of   the   corporation   after   his  73  Independent    "V^an    &    Storage 

subscription    was    made.      Atwood  Co.    v.    Iowa   Mercantile    Co.,    189 

V.    McKenzie-Waterhouse    Co.,    —  Iowa  123,  179  N.  W.  157. 
Wash.  — ,  206  Pac.  978. 
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amount  paid  thereon,  rendered  in  a  suit  brought  after  the  ap- 
pointment of  a  receiver  but  to  which  neither  the  receiver  nor 
the  creditors  were  made  parties,  does  not  impress  a  trust  upon 
the  assets  in  the  receiver's  hands  for  the  amount  of  such  judg- 
ment or  make  it  a  preferred  claim,  especially  where  it  in  terms 
provides  that  it  is  not  an  adjudication  of  the  subscriber's  rights 
as  against  the  receiver  or  creditors  or  of  their  rights  against 
him.''*  If  he  seeks  a  preference  over  other  creditors  by  interven- 
ing in  the  receivership  suit  the  burden  is  on  him  to  show  that 
he  is  entitled  to  it.''^  And  if  he  contends  that  a  trust  is  im- 
pressed upon  the  assets  in  the  receiver's  hands  to  the  amount 
of  his  judgment,  he  must  actually  point  out  in  the  receiver's 
hands  his  property  which  is  the  subject  of  the  trust,  or  that  his 
property  has  passed  into  other  identified  property  and  is  pre- 
served in  that  form  in  the  hands  of  the  receiver.'^ 

In  Oklahoma,  in  the  absence  of  ratification,  waiver  or  laches, 
a  subscriber  or  purchaser  may  set  up  fraud  as  a  defense  to  an 
action  by  a  receiver,  the  same  and  with  like  effect  as  though  the 
action  was  by  the  corporation.'"' 

Some  of  the  courts  have  adopted  the  rule  that  if  a  consid- 
erable time  has  elapsed  since  the  subscription  was  made ;  if  the 
subscriber  has  actively  participated  in  the  affairs  of  the  corpora- 
tion ;  if  there  has  been  any  want  of  diligence  on  the  part  of  the 
stockholder,  either  in  discovering  the  fraud  or  in  taking  steps 
to  rescind  after  discovering  it ;  or  if  any  considerable  amount  of 
corporate  indebtedness  has  been  created  since  the  subscription 
was  made,  which  is  outstanding  and  unpaid,  the  right  to  rescind 
wiU  be  denied,  where  the  attempt  to  rescind  is  not  made  until 
after  the  corporation  becomes  insolvent ;  but  that  if  none  of  these 
conditions  exists,  and  the  proof  of  fraud  is  clear,  the  subscrip- 
tion may  be  rescinded  as  well  after  as  before  insolvency.'"  A 
subscriber  is  held  liable  under  this  rule,  if  at  all,  upon  the  prin- 

74  Independent    Van    &    Storage  TTHarn   v.   Smith,   —   Okla.  — , 

Co.    V.   Iowa   Mercantile    Co.,    189  204  Pae.  642. 

Iowa  123,  179  N.  W.  157.  78  Steele  v.  Kirven,  —  S.  C.  — , 

76  Independent    Van    &    Storage  110  S.  E.  837;   Steele  v.  Coleman, 

Co.    V.    Iowa   Mercantile    Co.,    189  —  S.  C.  — ,  110  S.  E.  836;  Steele  v. 

Iowa  123,  179  N.  W.  157.  Singletary,  —  S.  C.  — ,  110  S.  E. 

76  Independent    Van    &    Storage  833. 
Co.   V.   Iowa   Mercantile    Co.,    189 
Iowa  123,  179  N.  "W.  157. 
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ciples  of  estoppel  and  laches,  and  on  the  theory  that  a  person 
should  not  be  permitted  to  escape  liability  after  having  per- 
mitted himself  to  be  classed  as  a  debtor  to,  and  his  obligation 
to  be  reported  as  an  asset  of,  the  corporation  and  having  thus 
misled  prospective  creditors  dealing  with  the  corporation  on  the 
faith  thereof^'  Before  a  receiver  may  be  allowed  to  destroy 
the  defense  of  fraudulent  misrepresentations  under  this  rule  it 
must  be  made  to  appear  that  he  was  appointed  because  of  the 
insolvency  of  the  corporation,*"  that  the  subscriber  is  estopped 
by  his  conduct  or  laches,  or  otherwise,  from  raising  the  question 
of  fraud  against  the  receiver  as  a  trustee  of  the  creditors,*^  and 
that  a  considerable  amount  of  debts  have  been  contracted  since 
the  subscription  was  made.'^ 

The  reason  for  the  rule  denying  the  right  to  rescind  after 
insolvency  is  the  protection  of  creditors,  and  when  that  reason 
does  not  exist  the  rule  will  not  be  applied.*'  So  a  subscriber 
who  promptly  repudiated  his  subscription  on  discovering  the 
fraud  and  attempted  to  have  it  canceled  before  the  appointment 
of  a  receiver,  may  set  up  such  fraud  as  a  defense  to  an  action 
by  a  receiver  to  recover  an  assessment  against  him  for  the  pur- 
pose of  creating  a  fund  for  the  payment  of  the  corporate  debts, 
where  the  assets  of  the  corporation,  including  unquestioned  un- 
paid subscriptions,  are  ample  to  discharge  all  of  the  debts  of  the 
corporation.**  In  the  absence  of  any  special  equities  in  favor 
of  the  other  stockholders,  such  as  that  they  made  their  subscrip- 
tions upon  the  faith  of  the  subscription  procured  by  fraud,  they 
stand  on  the  same  footing  as  the  corporation  in  this  respect,  and 
the  fraudulent  subscription  will  not  be  enforced  after  insol- 

79  Steele  v.  Singletary,  —  S.  C.  tion  was  utterly  worthless.  Steele 
— ,  110  S.  E.  833.  V.  Kirven,  —  S.  C.  — ,  110  S.  B. 

80  Steele  v.  Singletary,  —  S.  C.       837. 

— ,  110  S.  E.  833.  81  Steele  v.   Singletary,  —  S.   C. 
The   defendant   cannot   take   ad-  — ,  110  S.  E.  833,  holding  that  this 
vantage  of  the  failure  of  the  com-  question    should    have    been    sub- 
plaint  to  allege  that  the  receiver  mitted  to  the  jury, 
■was  appointed  because   of  the  in-  82  Steele  v.  Singletary,  —  S.  C. 
solvency  of  the  corporation,  where  — ,  110  S.  E.  833. 
the    ground    of    misrepresentation  SSgtalnaker  v.  Gum,  87  W.  Va. 
relied  upon  in  the  answer  is  that  283,  104  S.  E.  730^  citing  2  Pleteh- 
the   corporation  has  never  been   a  er  Cyc.  Corp.  §  636. 
financial     success,    and    that     the  84  Stalnaker  v.  Gum,  87  W.  Va. 
stock  at  the  time  of  the  subscrip-  283,  104  S.  E.  730. 
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vency  for  their  benefit,  and  in  order  to  lessen  the  amounts  which 
they  will  be  compelled  to  pay.'^ 

V.    WITHDRAWAL,    RELEASE    AND    DISCHARGE    OF    SUBSCRIBERS 

§  639.  Release  of  subscribers  by  the  corporation — Right  as 
against  creditors  or  dissenting  stockholders — In  general.     A 

corporation  cannot,  as  against  existing  creditors, release  a  stock- 
holder from  liability  on  his  subscription  by  accepting  .a  surren- 
der of  his  stock.**  An  incorporator  who  transfers  property  to 
the  corporation  in  payment  for  stock,  receives  the  stock,  and 
acts  as  an  officer  of  the  corporation  and  receives  a  salary  as  such, 
cannot,  on  becoming  satisfied  that  the  corporation  will  prove 
a  financial  failure,  take  back  such  property  and  surrender  his 
stock,  by  agreement  with  the  other  officers,  but  the  property  so 
attempted  to  be  withdrawn  will  be  regarded  as  an  equitable 
asset  for  the  benefit  of  creditors,  and  may  be  subjected  to  the 
claim  of  a  judgment  creditor  of  the  corporation  by  a  bill  in  aid 
of  execution.*' 

§642.  Discharge  by  payment.** 

§  646.  Discharge  by  nonperformance  of  conditions  precedent 
or  special  terms.*®  Where  special  terms  or  undertakings  on 
the  part  of  the  corporation  form  substantially  the  whole  con- 
sideration for  the  subscription,  a  breach  thereof  before  the  sub- 
scription is  paid  will  discharge  the  subscriber,  except  as  against 
creditors,  on  the  ground  that  there  is  a  failure  of  considera- 
tion.s" 

85  Stalnaker  v.  Gum,  87  W.  Va.  Evidence  in  action  to  recover  the 

283,  104  S.  B.  730.  amount  of  a  call  held  not  to  sus- 

86Lebens   v.   Nelson,   148   Minn.  tain  a  finding  that  the  stock  was 

240,  181  N.  W.  350,  citing  2  Fletch-  fully  paid  up  as  between  the  eor- 

er  Oye.  Coip.  §  639.  poration  and  its  stockholders,  hut 

87  Miller  v.  Griswold  Bldg.  Co.,  rather  to  show  the  contrary.  Geary 
217  Mich.  192,  185  N.  W.  677.  St.,  P.   &   0.   R.   Co.  v.   Eolph,  — 

88  As  to  what  may  be  received  in  Cal.  — ,  207  Pae.  539. 

payment    for    stock,    see    §§  3501-  8®  Effect    of   nonperformance    of 

3516,  infra.  conditions     precedent,     see     §  579, 

As   to   watered    and    fictitiously      supra, 
paid-up  stock,  see  §§  3517-3598,  in-  90  As     an     agreement     that    the 

^"■3-  company  will  establish  a  machinery 
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§  650.  Special  agreements  with,  release  or  withdrawal  of,  or 
nonpayment  by  other  subscribers.  It  is  no  defense  that  pro- 
moters made  secret  agreements  with  other  subscribers  whereby 
they  were  permitted  to  pay  their  subscriptions  in  labor  or  prop- 
erty, contrary  to  their  written  agreement  to  pay  cash,  where 
such  agreements  are  not  binding  on  the  corporation  and  do  not 
prevent  it  from  enforcing  the  payment  of  such  subscriptidns  in 
cash.9i 

VI.   REMEDIES    OP   CORPORATION   AGAINST   SUBSCRIBERS 

§  657.  Actions  on  subscriptions — In  general.  It  is  not  neces- 
sary that  a  corporation  be  insolvent  or  unable  to  pay  its  debts  in 
order  that  it  may  enforce  the  liability  of  stockholders,  for 
amounts  remaining  unpaid  on  their  subscriptions.^'*  And  where 
it  is  insolvent  and  such  liabilities  are  its  only  assets,  it  is  its 
duty  to  resort  to  them  for  the  payment  of  its  debts." 

Generally  the  corporation  must  sue  each  stockholder  sep- 
arately, and  cannot  bring  a  single  suit  in  equity  against  all 
of  them  in  order  to  avoid  a  multiplicity  of  actions  at  law.'* 

A  person  to  whom  the  corporation  pledges  a  subscription  note 
and  a  certificate  of  stock  issued  in  the  name  of  the  subscriber 
takes  the  legal  title  to  the  note  and  may  sue  thereon  in  his  own 


§  659.  —  Pleadings.  Some  courts  hold  that  where  subscrip- 
tion to  the  full  amount  of  the  capital  stock  is  an  implied  condi- 
tion precedent  to  liability,  such  subscription,  or  facts  showing 
a  waiver  of  such  condition,  must  be  alleged,*^  while  others  hold 
that  this  is  not  necessary,  but  that  noncompliance  is  a  matter 
of  defense.®' 

Waiver   of   fraud   in   procuring   the    subscription   must   be 

warehouse  at  a,  certain  place  where  93  Geary  St.,  P.  &  O.  E.  Co.  v. 

sabseribers  can  purchase  machinery  Eolph,  —  Cal.  — ,  207  Pao.  539. 

at  certain  discounts.     Independent  94  Schroeter  v.  Abbott,  185  Cal. 

Harvester   Co.   v.  Anderson,  —  S.  146,  196  Pac.  39. 

D.  — ^  186  N.  W.  ,112.  95  Beneficial  Loan  Ass'n  v.  Hill- 

91  Enterprise  Sheet  Metal  Works  ery,  —  N.  J.  L.  — ,  113  Atl.  324. 
V.  Schendel,  —  Mont.  — ,  208  Pac.  96  Huxtable  v.  Shumate,  —  Ind. 
933.  App.  — ,  134  N.  B.  896. 

92  Geary  St.,  P.  &  O.  E.  Co.  v.  97  Morrison  v.  Crisp,  27  N.  M. 
Eolph,  —  Cal.  — ,  207  Pac.  539.  380,  202  Pac.  123. 
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pleaded,'*  In  pleading  a  waiver  of  a  condition  precedent  it  is 
sufficient  to  allege  that  the  subscriber  had  full  knowledge  that  it 
had  not  been  performed  and  of  his  rights  in  the  premises,  with- 
out specifically  alleging  the  basis  or  source  of  his  knowledge." 

§  662.  Forfeiture  and  sale  of  shares — The  right  and  power  in 
general.^  Generally  the  power  to  forfeit  or  sell  the  shares  of 
delinquent  stockholders  is  expressly  conferred  upon  corporations 
by  their  charters  or  by  general  laws!* 

§  664.  —  Procedure  to  eif ect  forfeiture.  In  California  a  strict 
observance  of  the  statutory  provisions  with  respect  to  notice  is 
essential,  and  a  sale  without  the  published  notice  required  by  the 
statute  is  void.' 

§  665.  —  Effect  of  sale  or  forfeiture.  In  the  absence  of  fraud 
or  collusion,  the  sale  of  the  stock  generally  divests  the  stock- 
holder of  all  right  or  interest  in  his  shares  and  passes  title  to 
the  purchaser,  and  terminates  all  liability  on  the  part  of  the 
stockholder  to  the  corporation  or  its  creditors  for  unpaid  bal- 
ances on  his  stock.*  And  this  has  been  held  to  be  true  though 
the  forfeiture  and  sale  take  place  while  the  corporation  is  in- 
solvent, where  neither  the  directors  nor  the  stockholders  know 
that  it  is  insolvent.* 

§  667.  —  Waiver  of  irregularities  and  estoppel  to  set  them  up. 

In  California  the  statute  provides  that  no  action  may  be  main- 
tained to  recover  the  stock  sold  upon  the  ground  of  irregularity 
in  the  assessment,  irregularity  or  defect  of  the  notice  of  sale, 

98  The  court  may  refuse  to  in-  Co.  v.  Blakemore,  184  Cal.  343,  193 
struct  as  to  waiver  of  fraud,  where      Pae.  779. 

no  waiver  is  alleged.    Myrtle  Point  4  American   Well   &   Prospecting 

Mill  &  Lumber  Co.  v.  Clarke,  102  Co.  v.  Blakemore,  184  Cal.  343,  19 

Ore.  533,  203  Pac.  588.  A.  L.  B.  1087,  193  Pac.  779. 

99  Enterprise  Sheet  Metal  Works  Notes  on  liability  to  creditor  of 
V.  Schendel,  —  Mont.  — ,  208  Pae.  stockholder  whose  stock  is  for- 
923.  feited  or  sold  for  nonpayment   of 

1  Assessments  on  full  paid  stock,  assessments,  see  19  A.  L.  E.  1096; 
see  §  4276,  infra.  7  Virginia  Law  Review  475. 

2  Vasey  v.  New  Export  Coal  Co.,  5  American  Well  &  Prospecting 
89  W.  Va.  491,  109  S.  E.  619.  Co.  v.  Blakemore,  184  Cal.  343,  193 

3  American   Well    &   Prospecting  Pac.  779. 
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or  defect  or  irregularity  in  the  sale,  unless  the  party  seeking  to 
maintain  such  action  first  pays  or  tenders  to  the  corporation  or 
the  party  holding  the  stock  sold,  the  sum  for  which  the  same 
was  sold,  together  with  all  subsequent  assessments  which  have 
been  paid  thereon  and  interest  on  such  sums  from  the  time  they 
were  paid ;  and  unless  such  action  is  commenced  within  a  speci- 
fied time  after  the  sale  is  made.^  And  independent  of  statute 
it  is  generally  held  that  a  sale  cannot  be  set  aside  ior  mere 
irregularities  unless  a  tender  of  the  amount  of  the  assessment  is 
made  within  a  reasonable  time  thereafter.''  In  the  absence  of 
fraud  or  collusion  creditors  cannot  hold  persons  whose  stock 
has  been  sold  liable  as  stockholders  because  of  irregularities 
which  the  latter  can  waive,  where  the  stockholders  have  ac- 
quiesced in  the  validity  of  the  sale.* 

Vn.    CALLS   OR   ASSESSMENTS  ON  TJNPAID   SUBSCRIPTIONS 

§669.  When  calls  are  necessary — In  general.^  "Where  no 
time  for  payment  is  fixed,  a  call  is  necessary  to  enable  the  cor- 
poration to  enforce  a  subscription.^"  No  demand  is  necessary 
where  the  subscription  is  payable  at  a  specified  time.^^  When  a 
subscriber  repudiates  his  subscription,  no  call  is  necessary.^^ 

■  §  671.  —  Right  to  pay  without  call.  A  subscriber  is  not 
obliged  to  wait  to  pay  his  subscription  until  a  call  is  made  upon 
him,  but  may  pay  it  at  any  time  without  a  call,  and  such  a  pay- 
ment, if  accepted  by  the  corporation,  is  a  discharge  of  his  lia- 
bility pro  tanto,  and  is  binding  on  creditors.^* 

6  American   Well  &   Prospecting  benefit    of    creditors,    see    §  4118, 

Co.    V.    Blakemore,    184    Cal.    343,  infra. 

193  Pae.  779.  10  San   Bernardino    County   Sav. 

'American   Well   &  Prospecting  Bank  v.  Denman,  186  Cal.  710,  200 

.Co.  V.  Blakemore,  184  Cal.  348,  193  Pac.  606. 

Pae.  779.  11  Myrtle  Point  Mill  &  Lumber 

8  As  for  a  failure  to  publish  no-  Co.  v.  Clarke,  102  Ore.  533,  203 
tice  of  the  sale.    American  Well  &  Pac.  588. 

Prospecting  Co.  v.  Blakemore,  184  12  Shiffer  v.  Akenbrook,  — ■  Ind. 

Cal.  343,  193  Pac.  779.  App.  — ,  130  N.  B.  241. 

9  Necessity  for  calls  when  the  13  San  Bernardino  County  Sav. 
corporation  is  insolvent  and  sub-  Bank  v.  Denman,  186  Cal.  710,  200 
seriptions    are    enforced    for     the  Pac.  606. 
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§  673.  Validity  and  sufficiency  of  calls — By  whom  made.^* 

A  statutory  provision  that  subscriptions  may  be  called  by  di- 
rectors in  such  proportion  and  at  such  times  and  places  as  they 
may  think  proper  may  be  so  abused  or  evaded  as  to  constitute 
fraud." 

§  677.  —  Uniformity  and  equality.  Calls  made  by  the  corpo- 
ration itself  must  be  equal,  so  that,  when  all  have  paid  the  call, 
all  the  stockholders  included  in  the  call  will  have  paid  the  same 
amount  on  each  share  of  their  stock  subjected  to  the  call.^® 

§  678.  —  Mode  of  making  calls.  Informal  calls  may  be  sufQ- 
cient  to  render  payments  made  in  response  to  them  a  discharge 
of  the  subscriber's  liability  pro  tanto.^'' 

IX.   INTEREST,    PENALTIES    AND    LIQUIDATED    DAMAGES 

§  689.  Interest.  Where  the  memorandum  of  association  of  a 
company  gives  the  directors  power  to  fix  a  rate  of  interest  on 
the  balance  unpaid  on  shares,  and  a  shareholder's  certificate 
provides  that  he  holds  the  shares  subject  to  the  memorandum 
and  articles  of  association,  he  is  liable  for  such  interest.^* 


14  Galls  by  court,  or  receiver,  or  officers   and  manages   all  the   coi'- 

trustee  in  bankruptcy  after  insol-  porate   affairs,   when  money  is  re- 

vency,  see  §  4118,  infra.  quired     to     meet     expenses,     etc., 

16  O  'Brien   v.   Lashar,    274   Fed.  ascertains    the    amount    necessary 

326,    certiorari    denied   257   XT.    S.  and  apportions  it  to  the  stookhold- 

640,  66  L.  Ed.  411.  ers     according    to    their     holdings, 

16  A  call  for  $34  a  share  on  all  and  informs  them  of  the  amount 
the  shares  is  invalid  when  $37.50  due  from  them,  and  they  pay  it  on 
has  been  paid  on  some  of  theni  and  his  demand  with  the  understanding 
$47.50  on  others.  Geary  St.,  P.  &  that  it  constitutes  a  credit  on  the 
O.  E.  Co.  V.  Eolph,  —  Cal.  — ,  207  balances  due  on  their  subscrip- 
Pac.  539.  tions,  such  payments  operate  as  a 

This    rule     has    no    application  discharge,  pro  tanto,  as  against  the 

where  creditors  proceed  by  bill  in  corporation  and  its  creditors.    San 

equity   to    apply   unpaid   subscrip-  Bernardino    County   Sav.    Bank   v. 

tions  to  the  payment  of  corporate  Denman,  186  Cal.  710,  200  Pac.  606. 
debts.     See  §  4100,  infra.  18  Canada  West  Loan  Co.  v.  Vir- 

17  Where  a  stockholder  who,  by  tue,  29  British  Columbia  Reports 
common  consent  of  all  the  others,  76. 

performs  the  functions  of  all  the 
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X.    SUBSCRIPTION    OP    FULL    AMOUNT    OF    CAPITAL    STOCK,    OR    OF    A 
SPECIFIED   PERCENTAGB  THEREOF 

§692.  As  a  condition  precedent  to  legal  incorporation  or 
transaction  of  business.  Subscription  for  a  certain  percentage 
,of  the  capital  stock  is  sometimes  made  a  condition  precedent  to 
the  right  of  the  corporation  to  commence  business  and  contract 
debts." 

§  693.  As  a  condition  precedent  to  enforcement  of  subscrip- 
tions— General  rule.  A  subscription  upon  the  express  condi- 
tion that  it  shall  become  binding  only  when  the  full  amount  of 
capital  stock  has  been  subscribed  cannot  be  enforced  by  the  cor- 
poration until  the  condition  has  been  complied  with.'''  Where 
the  capital  stock  of  a  corporation  is  fixed,  and  in  the  absence  of 
a  statute  on  the  subject,  or  anything  in  the  subscription  con- 
tract showing  a  contrary  intention,  it  is  implied  in  every  eon- 
tract  of  subscription,  as  a  condition  precedent  to  any  liability 
thereunder,  that  all  of  the  capital  stock  must  be  subscribed.*^ 
But  there  is  no  such  implied  condition  that  the  total  authorized, 
capital  has  been  subscribed  where  the  statute  permits  the  cor- 
poration to  organize  and  commence  business  when  a  specified 
amount,  less  than  the  total  has  been  subscribed.  In  such  case 
there  may  be  an  implied  condition  that  the  amount  so  specified 
shall  be  subscribed.** 

§  696.  What  subscriptions  may  be  counted — In  general.  Sub- 
scriptions which  have  been  legally  withdrawn  before  the  organi- 
zation of  the  corporation  cannot  be  counted  in  determining 
whether  the  amount  necessary  to  enable  the  corporation  to  or- 
ganize has  been  subscribed.**    But  though  stockholders  give  no- 

WShadbolt  &  Boyd  Iron  Co.  v.  Co.  of  Montana,  —  Mont.  — ,  206 

Long,    172    Wis.    591,    179    N.    W.  Pac.  349;  Val  Verde  Hotel  Co.  v. 

785;  Dominion  Trust  Co.  v.  Eoyal  Hubbell,   27   N.   M.   545,    202   Pae. 

Bank  of  Canada,  29  British  Colum-  982,  citing  2  Fletcher   Cye.   Corp. 

bia  169.  §693;  Morrison  v.  Crisp,  27  N.  M. 

ao  Seacoast      Packing      Co.      v.  380,  202  Pae.  123V 
Schein,  117  S.  C.  90,  108  S.  E.  289.  Z2  Val  Verde  Hotel  Co.  v.  Hub- 

21  Huxtable  v.  Shumate,  —  Ind.  bell,  27  N.  M.  545,  202  Pae.  982. 
App.  — ,  134  N.  E.  896.     And  see  23  Myrtle  Point   Mill   &  Lumber 

Equity  Co-operative  Ass'n  of  Eoy  Co.  v.  Clarke,  102  Ore.  533,  203  Pae. 

V.     Equity     Co-operative     Milling  588. 
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tiee  that  they  wish  to  withdraw  their  subscriptions,  their  stock 
may  be  counted  if  they  afterwards  participate  in  the  organiza- 
tion of  the  corporation  and  vote  said  stock  at  the  organization 
meeting.''* 

§  704.  Waiver  and  estoppel — General  principles.  An  implied 
condition  precedent  that  the  full  amount  of  capital  stock  shall 
be  subscribed  before  the  subscriber  shall  be  liable  on  their  sub- 
scriptions may  be  waived  by  a  subscriber,  or  he  may  by  his 
acts  estop  himself  from  insisting  upon  it.*^  "Whether  there  has 
been  a  waiver  is  generally  a  question  of  fact.^^ 

§705.  — Particular  acts   constituting  waiver  or  estoppel. 

Acts  done  by  a  subscriber  which  constitute  a  part  of  the  busi- 
ness for  which  the  corporation  is  formed,  and  which  from  their 
nature  assume  it  to  be  ready  for  that  business,  and  evince  a 
willingness  upon  that  business,  will  be  sufficient.^''  A  subscriber 
waives  subscription  to  the  full  amount  of  the  stock,  where,  with 
knowledge  that  the  full  amount  has  not  been  subscribed,  he 
consents  to  the  organization  of  the  corporation  and  the  com- 
mencement of  business  by  it,  participates  in  such  organization, 
and  acts  as  a  director.^*  The  mere  fact  that  a  subscriber  knew 
when  he  executed  the  contract  of  subscription  that  the  corpora- 
tion, which  was  to  do  a  mining  business  in  another  state,  had 
been  organized  for  about  a  month  and  was  doing  business  in 
the  state  of  its  incorporation  has  been  held,  in  and  of  itself,  not 
to  amount  to  a  waiver.^' 

XI.   PAYMENTS    ON    SUBSCRIPTIONS 

§707.  Effect  of  nonpayment  on  legality  of  corporation  or 
right  to  commence  business.  Statutes  or  charters  sometimes 
provide  that  the  corporation  shall  not  commence  business  until 

24  Myrtle  Point  Mill  &   Lumber  27  Huxtable  v.  Shumate,  —  Ind. 

Co.   V.   Clarke,    102    Ore.    533,   203  App.  — ,  134  N.  E.  896. 

^ac,  588.  28  Enterprise  Sheet  Metal  Works 

26  Huxtable  v.  Shumate,  —  Ind.  v.  Schendel,  —  Mont.  — ,  208  Pao. 

App.  — ,  134  N.  E.  896.  933. 

26  Enterprise  Sheet  Metal  Works  29  Huxtable  v.  Shumate,  —  Ind. 

V.  Schendel,  —  Mont.  — ,  208  Pac.  App.  — ,  134  N.  E.  896. 
933. 
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a  specified  amount  of  the  subscribed  capital  has  been  paid.^" 
Failure  to  comply  with  a  statutory  provision  requiring  a  spec- 
ified per  cent  of  the  capital  stock  to  be  paid  up  at  the  time 
of  filing  the  articles  of  agreement  does  not  of  itself  render  the 
incorporation  void,  nor  furnish  any  ground  for  attacking  the 
validity  of  the  incorporation  by  any  one  other  than  the  state.^^ 

§  708.  Efifect  of  nonpayment  on  validity  of  subscriptions  and 
liability  of  subscribers — In  general.  A  corporation  may  extend 
credit  for  its  stock  as  well  as  for  any  other  property  sold,  and 
to  make  a  person  the  owner  of  stock  it  is  not  necessary  that  he 
shall  have  paid  for  it.*^  In  Missouri  it  is  no  defense  to  an 
action  on  a  subscription  that  a  statute  requiring  a  specified  per 
cent  of  the  capital  stock  to  be  paid  up  at  the  time  of  filing 
the  articles  of  agreement  was  not  complied  with.'^  In  New  York 
failure  to  pay  the  required  percentage  invalidates  the  sub- 
scription and  prevents  its  enforcement.^*  But  a  subscription 
which  is  invalid  for  this  reason  may  be  ratified  by  a  subsequent 
payment  by  the  subscriber.*^ 

§  712i.  SuflBciency  of  pajnnent.  Statutes  sometimes  expressly 
authorize  the  taking  of  subscriptions  payable  in  instalments.*® 

XII.    OVERSUBSCRIPTION    AND    APPORTIONMENT    OB    DISTRIBUTION    OF 

STOCK 

§  713.  Effect  of  oversubscription.  As  a  general  rule  subscrip- 
tions in  excess  of  the  authorized  capital  stock  of  the  corporation 
are  without  consideration  and  void,  and  no  liability  thereon 
attaches  to  the  subscriber.  Nor  can  such  subscriptions  be 
vitalized  on  the  principle  of  estoppel.*''  A  subscription  to  addi- 
tional stock  to  be  issued  in  the  future  whenever  the  directors 

30  Dominion  Trust  Co.  v.  Eoyal  34  Primes  Chemical  Co.  v.  Fulton 
Bank  of  Canada,  29  British  Colum-      Steel  Corp.,  266  Fed.  937. 

bia  169.  35  Primos  Chemical  Co.  v.  Fulton 

31  Drake  Hotel  Co.  v.  Crane,  2ia      Steel  Corp.,  266  Fed.  937. 

Mo.  App.  452,  240  S.  "W.  859.  36  Drake  Hotel  Co.  v.  Crane,  210 

32  Shiffer  v.  Akenbrook,  —  Ind.      Mo.  App.  452,  240  S.  W.  859. 
App.  — ,  130  N.  E.  241.  37  Farm  Lands  Development  Co. 

83  Drake  Hotel  Co.  v.  Crane,  210  v.  Taft,  —  Iowa  — ,  186  N.  W.  431. 
Mo.  App.  452,  240  S.  W.  859. 
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may  decide  is  not  an  oversubscription  within  this  rule,  although 
all  the  stock  which  the  corporation  is  authorized  to  issue  at  the 
time  when  it  is  made  has  been  subscribed  for,  where  the  corpora- 
tion has  power  to  increase  the  amount  of  its  authorized  stock  by 
amending  its  articles  of  incorporation.** 

XIII.   ESTOPPEL  OP  STJBSCEIBEES 

§715.  Estoppel  to  deny  corporate  existence.  A  subscriber 
for  stock,  whether  before  or  after  formation  of  the  corporation, 
is  estopped  to  deny  the  legality  of  its  organization  or  its  cor- 
porate existence,  either  as  against  creditors  or  the  corporation 
itself,  if  he  participated  in  its  organization,  or  acquiesced  therein 
with  knowledge  of  the  facts,  or  if  he  has  recognized  it  as  being 
legally  organized,  or  if  he  has  acted  as  an  of&cer  or  stock- 
holder or  has  otherwise  participated  in  holding  it  out  to 
the  public  as  a  legally  constituted  corporation.*'  And  if 
debts  are  incurred  by  a  de  facto  corporation,  even  if  it  has 
never  been  legally  organized,  subscribers  who  stand  by  and 
make  no  objection  will  be  estopped  to  plead  the  nonexist- 
ence of  the  corporation  when  sued  for  the  benefit  of 
creditors.*"  Payment  of  a  subscription  or  an  instalment  thereon 
will  generally  be  a  sufficient  recognition  of  the  legal  existence 
of  the  corporation  to  operate  as  an  estoppel.*^  A  person  who 
signs  a  subscription  paper  which  recites  that  fifty  per  cent  of 
the  stock  has  been  subscribed  cannot  say  that  that  amount  had 
not  been  subscribed  when  he  signed  it,  nor  that  he  afterwards 
withdrew  his  subscription  before  that  amount  had  been  sub- 
scribed.*^  Original  incorporators  who  falsely  certify  in  the 
articles  of  incorporation  that  they  have  paid  for  their  stock  by 
conveying  property  to  the  corporation,  and  who  afterwards  sell 

88  Farm  Lands  Development  Co.  anee  due  on  his  subscription.    Shif- 

V.  Taft,  —  Iowa  — ,  186  N.  W.  431.  fer  v.  Akenbrook,  —  Ind.  App.  — , 

39  Shiffer  v.  Akenbrook,  —  Ind.  130  N.  E.  241. 

App.  — ,  130  N.  B.  241.  4i0  Shiffer  v.  Akenbrook,  —  Ind. 

A  stockholder  who  receives  divi-  App.  — ,  130  N.  E.  241. 

dends  on  his  stock  with  knowledge  41  Shiffer  v.  Akenbrook,  — ;  Ind. 
that   it  was  not  fully  paid  up  is  '    App.  — ,  130  N.  E.  241,  quoting  2 

estopped  to  deny  that  the  corpora-  Fletcher  Cyc.  Corp.  §  715. 

tion  was  legally  organized  in   an  42  Myrtle  Point  Mill  &  Lumber 

action  by  the  corporation's  trustee  Co.    v.    Clarke,    102   Ore.   533,   203 

in  bankruptcy   to   collect  the  bal-  Pac.   588. 
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their  stock,  are  estopped  to  deny  the  legality  of  the  incorpora- 
tion in  order  to  escape  liability  to  creditors.*' 

§  716.  Estoppel  to  deny  subscription  or  the  validity  thereof. 

A  subscriber  is  estopped  to  deny  liability  as  a  stockholder  where 
he  has  taken  no  steps  to  repudiate  his  subscription,  but  instead 
has  attended  corporate  meetings,  given  proxies,  accepted  a  cor- 
porate office,  or  otherwise  acted  as  a  stockholder.**  A  subscriber 
to  a  new  issue  of  stock  cannot  recover  what  he  has  paid  for  it 
on  the  ground  that  he  received  stock  which  had  previously  been 
issued  to  and  paid  for  by  another,  where  he  knew  the  facts 
before  the  certificates  were  delivered  to  him.*^  Persons  who  sign 
a  subscription  list  will  not  be  permitted  to  escape  liability  on 
the  ground  that  they  signed  merely  for  the  purpose  of  making 
up  the  amount  necessary  to  enable  the  corporation  to  be  or- 
ganized and  on  the  understanding  that  they  shall  not  be  held 
liable  thereon.*®  A  subscriber  who  gives  notes  to  a  corporation 
for  stock  for  which  he  has  subscribed  in  writing,  and  to  whom 
stock  has  been  issued  and  delivered  by  the  corporation  in  accord- 
ance with  the  subscription  contract,  is  estopped  to  deny  their 
ownership  by  the  corporation  in  an  action  thereon  by  its 
assignee.*'' 


43  Opinion  of  Weist,  J.,  in  Brooks 
V.  Buys,  217  Mich.  263,  186  N.  W. 
472. 

44Shiffer  v.  Akenbrook,  —  Ind. 
App.  — ,  130  N.  E.  241;  Hood  v. 
Caldwell,  50  Ontario  L.  E.  387. 

As  where  he  attends  meetings, 
gives  a  proxy,  acts  as  director,  and 
pays  interest  on  a  note  given  for 
3  subscription.  Lone  Star  Life  Ins. 
Co.  v.  Shield,  —  Tex.  — ,  228  8.  W. 
196,  rev'g  —  Tex.  Civ.  App.  — , 
202  S.  W.  211,  citing  2  Fletcher 
Cye.  Corp.  §  716. 

That  a  subscriber  pays  a  sub- 
scription note  to  a  bank  holding 
it  for  collection,  upon  the  mistaken 
belief  that  it  is  in  the  hands  of 
a  bona  fide  holder  and  without 
knowledge  that  it  was  transferred 


by  the  corporation  to  secure  an  il- 
legal indebtedness,  does  not  estop 
him  to  set  up,  as  a  defense  to  an 
action  on  the  note  by  the  trans- 
feree, that  it  was  transferred  to 
secure  an  indebtedness  created  in 
contravention  of  statute.  Lumpkin 
V.  Brown,  —  Tex.  — ,  229  S.  W. 
498,  rev'g  —  Tex.  Civ.  App.  — , 
206  S.  W.  217. 

45  In  re  Casualty  Co.  of  Amer- 
ica, 197  N.  Y.  App.  Div.  166,  188 
N.  Y.  Supp.  555. 

46  Myrtle  Point  Mill  &  Lumber 
Co.  v.  Clarke,  102  Ore.  533,  203  Pac. 
588. 

47  Union  Nat.  Bank  of  Beloit, 
Kansas  v.  Moomaw,  106  Neb.  388, 
184  N.  W.  51. 
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Name 

§  721.  Necessity  of  name. 

§  722.  Name  which  may  be  adopted — In  general. 
§  724.  Refusal  of  charter  or  license  under  identical  or  similar  name. 
§  725.  Injunction  against  use  of  identical  or  similar  name  in  general. 
§  726.  Unfair  competition — In  general. 

§  727.  —  Effect  of  incorporation  on  right  to  use  prejudicial  name. 
8  728.  —  Character  of  corporations  entitled  to  protect  names. 
§  729.  —  When  injunction  will  lie  in  general. 
§  734.  —  Appropriation  and  user. 

S  736.  — Injunction  by  foreign  corporation  against  domestic  corporation. 
§  740.  Legal  name — ^tJse  of  assumed  name. 

§  742.  Effect  of  misnomer — In  grants,  conveyances,  contracts,  wills,  etc. 
§  743.  —  In  pleadings,  process,  etc. 
§  745.  Change  of  name — Name  which  may  be  adopted. 
§  746.  —  Mode  of  changing  name. 
§  747.  —  Effect  of  change. 

§  748.  Use  of  corporate  names  by  natural  persons  and  unincorporated  or- 
ganizations— In  general. 
§  750.  Judicial  notice  of  name. 

§  721.  Necessity  of  name.  The  name  of  a  corporation  is  a 
necessary  element  of  its  existence.^  The  object  of  a  name  is 
chiefly  for  purposes  of  identification.^ 

§  722.  Name  which  may  be  adopted — In  general.  Generally 
speaking,  a  corporation  may  adopt  any  name  its  members 
choose.*  The  use  of  a  person's  surname  by  a  corporation  as  a 
part  of  its  corporate  name  is  not  a  violation  of  the  New  York 
Civil  Eights  Law  which  prohibits  a  corporation  from  using  the 
name  of  a  person  for  advertising  purposes  or  for  purposes  of 
trade,  since  the  word  "name,"  as  there  used,  means  a  person's 
full  name  by  which  he  can  be  identified.  Nor  does  such  use  give 
a  right  of  action  at  common  law  or  furnish  ground  for  an  in- 

1  State  V.  Lee,  288  Mo.  679,  233  8  Ogden  Packing  &  Provision  Co. 
S.  W.  20.  V.  Wyatt,  —  Utah  — ,  204  Pac.  978. 

2  Washington  Fire  Co.  v.  Yates, 
—  Del.  Ch.  — ,  115  Atl.  365. 
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junction  or  the  recovery  of  damages  where  no  equitable  con- 
siderations are  stated  in  the  complaint,  and  there  is  no  charge 
of  unfair  competition  or  that  plaintiff  has  been  specially  injured 
in  his  character,  reputation  or  property.*     • 

The  Ohio  statute  restricting  the  use  of  the  word  "bank," 
"banker,"  "banking,"  or  "trust,"  or  words  of  similar  mean- 
ing in  any  foreign  language,  as  a  designation  or  name,  or  part 
of  a  designation  or  name,  under  which  business,  is  or  may  be 
conducted  in  the  state,  to  banks  as  defined  by  the  statute,  is  a 
valid  exercise  of  the  police  power,  and  is  not  in  conflict  with 
the  Fourteenth  Amendment  or  the  Ohio  constitution.^  The 
word  "designation"  is  not  used  in  the  statute  in  the  sense  of 
"business  title,"  but  means  an  addition  to  a  name,  as  of  title, 
profession,  trade,  or  occupation,  to  distinguish  the  person,  firm 
or  corporation  from  others.  And  it  is  not  necessary,  in  order 
to  amount  to  a  violation  of  the  statute,  that  the  specified  words 
shall  constitute  a  component  part  of  the  name  under  which 
business  is  conducted.®  The  use  of  the  designation  "invest- 
ment banker, ' '  or  any  similar  designation  containing  the  word 
"bank,"  "banker,"  or  "trust"  by  any  person,  firm  or  corpora- 
tion not  doing  a  deposit  business  or  subject  to  the  banking  regu- 
lations is  a  violation  of  the  statute.' 

§  724.  Refusal  of  charter  or  license  under  identical  or  similar 
name.  It  is  sometimes  provided  that  the  name  of  a  corpora- 
tion which  has  been  stricken  from  the  records  of  the  secretary 
of  state 's  office  for  nonpayment  of  its  annual  license  tax  shall  not 
be  adopted  by  another  corporation  until  the  expiration  of  the 
time  within  which  such  delinquent  corporation  is  allowed  to 
apply  for  reinstatement.*  Mandamus  will  not  lie  to  compel  the 
secretary  of  state  to  accept  the  filing  of  the  articles  of  incorpora- 
tion of  a  company  having  a  name  so  similar  to  that  of  an  exist-  > 

4Pfaudler  v.   Pfaudler   Co.,   114  Washington    statute    limiting    the 

N.  T.  Mise.  477,  186  N.  Y.  Supp.  time    within    which    a    delinquent 

725.  corporation    may    apply    for    rein- 

Slnglis  V.  Pontius,  102  Ohio  St.  statement,   and    there    is   now   no 

140,  131  N.  B.  509.  limit  except  the  original   limit   of 

filnglis  V.  Pontius,  102  Ohio  St.  the    life    of    the    corporation,    its 

140,  131  N.  E.  509.  name  cannot  legally  be  adopted  dur- 

Tlnglis  V.  Pontius,  102  Ohio  St.  ing  such  original  limit.     State  ex 

140,  131  N.  E.  509.  rel.  New  Arlington  Hotel  Co.,  115 

8  Since     the     provision     of     the  Wash.  298,  197  Pae.  4. 
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ing  corporation  as  to  be  misleading.*  A  statutory  provision  that 
the  secretary  of  state  shall  refuse  to  file  the  articles  of  any 
corporation  which  has  taken  a  name  so  nearly  resembling  the 
name  of  another  corporation  as  to  be  misleading  vests  in  him 
discretionary  power  to  determine  whether  the  forbidden  resem- 
blance exists,  and  the  courts  will  not  interfere  with  his  decision 
unless  it  appears  that  his  action  was  arbitrary  or  capricious.^' 
So  mandamus  .will  not  issue  to  compel  him  to  strike  from  the 
records  of  his  office  the' filing  of  the  articles  of  a  corporation  on 
the  ground  that  such  resemblance  exists,  where  he  is  not  shown 
to  have  acted  arbitrarily  or  capriciously  in  permitting  them  to 
be  filed.^^  It  has  been  held  that  there  is  no  abuse  of  discretion 
in  permitting  the  filing  of  articles  by  the  "Bellingham  Ameri- 
can Publishing  Company"  although  there  is  another  company 
doing  business  in  the  same  city  named  the  "Bellingham  Pub- 
lishing Company."  ^^  That  a  corporation  proposes  to  publish  a 
newspaper  with  the  same  name  as  that  of  another  corporation 
cannot  be  considered  by  the  secretary  of  state  or  by  the  court 
in  mandamus  proceedings  to  review  his  action  in  permitting  the 
articles  of  the  first  named  corporation  to  be  filed,  but  the  remedy 
of  the  second  corporation  is  by  a  suit  in  equity,  in  which  all 
concerned  may  be  made  parties.^* 

§  725.  Injunction  against  use  of  identical  or  similar  name  in 
general.  Where  an  attempted  incorporation  of  an  association 
is  ineffectual  to  dissolve  the  association,  it  may  enjoin  the  cor- 
poration from  using  its  name.^* 

§  726.  Unfair  competition — In  general.^^  Equity,  at  the  in- 
stance of  a  corporation  which  has  adopted  a  certain  name,  in  a 

9  State  ex  rel.  New  Arlington  13  State  ex  rel.  Bellingham  Pub. 
Hotel  Co.  V.  Hinkle,  115  Wash.  Co.  v.  Hinkle,  —  Wash.  — ,  206 
298,  197  Pae.  4.                                       Pac.  942. 

10  State  ex  rel.  Bellingham  Pub.  14  Great  Council  of  I.  O.  E.  M. 
Co.  V.  Hinkle,  —  Wash.  — ,  206  v.  Mohican  Tribe,  No.  64,  I.  O.  E. 
Pae.  942.  M.,  92  N.  J.  593,  114  Atl.  440. 

11  State  ex  rel.  Bellingham  Pub.  IS  See  Northwest  Trading  Co.  v. 
Co.  V.  Hinkle,  —  Wash.  — ,  206  .  North  West  Trading  Co.,  29  British 
Pae.  942.  Columbia  17. 

18  State  ex  rel.  Bellingham  Pub. 
Co.  v.  Hinkle,  —  Wash.  — ,  206 
Pac.  942. 
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proper  ease  will  enjoin  a  corporation  subsequently  organized 
from  using  the  same  name,  or  one  so  similar  to  it  that  it  is  cal- 
culated to  deceive  or  mislead  the  public  or  to  lead  to  confusion,^^ 
or  where  it  will  result  in  fraud  upon  the  other  corporation.^'' 
The  right  of  a  corporation  to  the  exclusive  use  of  its  name  will 
be  protected  upon  the  same  principle  that  persons  are  protected 
in  the  use  of  trade-marks.^*  Branches  of  a  fraternal  benefit  cor- 
poration are  parts  of  the  parent  organization,  and  can  have  no 
rights  or  equities  in  a  name  which  are  superior  to  those  of  the 
organization  of  which  they  are  a  part.^'  Members  withdrawing 
from  a  fraternal  benefit  association,  and  forming  a  new  or- 
ganization for  the  accomplishment  of  the  same  purposes  for  which 
the  old  one  was  formed,  may  use  as  their  new  name  any  deriva- 
tive of  the  old  one  they  may  wish  to  employ,  so  long  as  it 
does  not  so  closely  resemble  the  old  one  as  to  be  calculated  to 
deceive  ordinary  persons  proceeding  with  ordinary  care.*" 
Under  such  circumstances  the  adoption  of  a  name  closely  re- 
sembling that  of  the  old  corporation  does  not  raise  any  presump- 
tion of  bad  faith.''^  Unfair  competition  in  the  use  of  a  name  is 
a  fraud,  and  in  cases  of  fraud  the  defense  of  laches  does  not 


16  National  Circle,  Daughters  of 
Isabella  v.  National  Order  of 
Daughters  of  Isabella,  270  Ted. 
723,  rev'g  252  Fed.  815,  certiorari 
denied,  255  U.  S.  571,  65  L.  Ed.  791. 

"National  Circle,  Daughters  of 
Isabella, ' '  held  entitled  to  enjoin 
the  ' '  National  Order  of  the  Daugh- 
ters of  Isabella"  and  all  its  sub- 
ordinate branches  and  lodges  from 
using  the  name  ' '  Daughters  of 
Isabella."  National  Circle,  Daugh- 
ters of  Isabella  v.  National  Order 
of  Daughters  of  Isabella,  270  Fed. 
723,  rev'g  252  Fed.  815,  certiorari 
denied,  255  U.  S.  571,  65  L.  Ed. 
791. 

17  Most  Worshipful  Grand  Lodge 
A.  F.  &  A>  M.  of  "West  Virginia  v. 
Moat  Worshipful  Prince  Hall  Grand 
Lodge  of  West  Virginia,  A.  F.  & 
A.  M.,  90  W.  Va.  424,  111  S.  E. 
309. 


18  National  Circle,  Daughters  of 
Isabella  v.  Na,tional  Order  of 
Daughters  of  Isabella,  270  Fed.  723, 
rev  'g  252  Fed.  815,  certiorari  denied 
255  U.  S.  571,  65  L.  Ed.  791;  State 
V.  Lee,  288  Mo.  679,  233  S.  W.  20. 

19  National  Circle,  Daughters  of 
Isabella  v.  National  Order  of 
Daughters  of  Isabella,  270  Fed. 
728,  rev'g  252  Fed.  815,  certiorari 
denied,  255  TJ.  S.  571,  65  L.  Ed.  791. 

20  Most  Worshipful  Grand  Lodge 
A.  F.  &  A.  M.  of  West  Virginia  v. 
Most  Worshipful  Prince  Hall  Grand 
Lodge  of  West  Virginia,  A.  F.  & 
A.  M.,  90  W.  Va.  424,  111  S.  E. 
309. 

21  Most  Worshipful  Grand  Lodge 
A.  F.  &  A.  M.  of  West  Virginia  v. 
Most  Worshipful  Prince  Hall  Grand 
Lodge  of  West  Virginia,  A.  F.  & 
A.  M.,  90  W.  Va.  424,  111  S.  E.  309. 
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appeal  to  the  conscience  of  the  chancellor.  Mere  lapse  of  time 
will  not  necessarily  amount  to  such  laches  as  will  constitute 
a  bar.^^  And  where  consent  to  the  use  of  a  name  is  to  be  in- 
ferred from  knowledge  and  silence,  such  consent  lasts  no  longer 
than  the  silence  from  which  it  springs.*^' 

§  727.  —  Effect  of  incorporation  on  right  to  use  prejudicial 
name.  The  mere  incorporation  of  an  organization  under  a 
particular  name  does  not  add  anything  to  its  right  to  use  the 
name  as  against  another  organization  unincorporated  and  al- 
ready using  the  same  or  a  similar  name.^* 

§  728.  —  Character  of  corporations  entitled  to  protect  names. 

Some  difference  of  opinion  exists  as  to  whether  eleemosynary 
or  charitable  corporations  having  nothing  to  sell  and  which 
do  not  make  money  are  within  the  protection  of  the  law  of  un- 
fair competition.  Some  of  the  courts  do  not  limit  the  right  to 
injimctive  relief  to  corporations  engaged  in  business  or  trade, 
but  extend  it  to  charitable,  religious,  benevolent  and  patriotic 
corporations  as  well.^*  Fraternal  beneficiary  corporations, 
which  have  no  capital  stock  but  which  collect  assessments  from 
their  members  out  of  which  payments  are  made  upon  the  death 
or  disability  of  members  to  the  designated  beneficiaries  are 
business  corporations,  and  have  a  right  in  their  name,  and  the 
law  of  unfair  competition  applies  to  them.** 

22  National  Circle,  Daughters  of  tional  Circle,  Daughters  of  Isabella 
Isabella  v.  National  Order  of  v.  National  Order  of  Daughters  of 
Daughters  of  Isabella,  270  Fed.  Isabella,  270  Fed.  723,  rev'g  252 
723,  rev'g  252  Fed.  723,  certiorari  Fed.  815,  certiorari  denied,  255  U. 
denied,  255  IT.   S.  571,   65  L.   Ed.  S.  571,  65  L.  Ed.  791. 

791'  26  Brooklyn     Hebrew     Home     & 

23  National  Circle,  Daughters  of  Hospital  for  the  Aged  v.  Jewish 
Isabella  v.  National  Order  of  Home  for  Aged  &  Infirm,  117  N. 
Daughters  of  Isabella,  270  Fed.  Y.  Misc.  347,  192  N.  T.  Supp.  301. 
723,  rev  'g  252  Fed.  815,  certiorari  And  see  National  Circle,  Daughters 
denied,  255  U.  S.  571,  65  L.  Ed.  791.  of   Isabella   v.   National  Order  of 

24  That  the  defendant  was  ineor-  Daughters  of  Isabella,  270  Fed. 
porated  first  does  not  give  it  a  723,  rev'g  252  Fed.  815,  certiorari 
right  to  a  name  previously  adopted  denied,  255  TT.  S.  571,  65  L.  Ed.  791. 
by  an  unincorporated  association  26  National  Circle,  Daughters  of 
to  whose  rights  complainant  sue-  Isabella  v.  National  Order  of 
ceeded  on  its  incorporation.     Na-  Daughters    of    Isabella,    270    Fed. 
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§  729.  —  When  injunction  will  lie  in  general.  A  corporation 
which  adopts  a  name  similar  to  another,  but  not  of  itself  cal- 
culated to  deceive,  may  nevertheless  be  enjoined  from  using  it 
if  it  be  shown  that  its  officers  and  agents,  by  false  representa- 
tions and  deceptive  practices,  are  causing  people  to  deal  with 
it  in  the  belief  that  they  are  dealing  with  such  other  corpora- 
tion.*' 

§734.  — Appropmtion  a.nd  user.  Save  under  exceptional 
circumstances,  priority  of  appropriation  determines  the  right 
to  use  a  name.** 

§  736.  —  Injunction  by  foreign  corporation  against  domestic 
corporation.*®  The  right  to  the  use  of  a  corporate  name  is  not 
necessarily  restricted  by  territorial  bounds.  So  the  right  of  a 
corporation  to  the  protection  of  its  name  is  not  necessarily  re- 
stricted to  the  confines  of  the  state  where  it  was  incorporated. 


723,  rev'g  252  Fed.  815,  certiorari 
denied,  255  U.  iS.  571,  65  L.  Ed.  791. 
And  see  Moat  Worshipful  Grand 
Lodge  A.  F._&  A.  M.  of  West  Vir- 
ginia V.  Most  Worshipful  Prince 
Hall  Grand  Lodge  of  West  Tirgina, 
A.  P.  &  A.  M.,  90  W.  Va.  424,  111 
a  E.  309. 

27  Most  Worshipful  Grand  Lodge 
A.  P.  &  A.  M.  of  West  Virginia  v. 
Most  Worshipful  Prince  Hall  Grand 
Lodge  of  West  Virginia,  A.  P.  & 
A.  M.,  90  W.  Va.  424,  111  S.  E.  309. 

Jewish  Home  for  Aged  &  Infirm, 
which  had  recently  transferred  its 
activities  to  Brooklyn  from  another 
part  of  the  state,  enjoined  pen- 
dente lite,  at  the  instance  of  the 
Brooklyn  Home  &  Hospital  for  the 
Aged  &  Infirm,  from  using  its  cor- 
porate name,  and  from  advertising 
and  otherwise  acting  in  such  a  way 
as  to  lead  the  public  to  believe 
that  the  two  corporations  were 
one  and  the  same.  Brooklyn  He- 
brew   Home    &    Hospital    for    the 


Aged  V.  Jewish  Home  for  Age^  & 
Infirm,  117  N.  Y.  Misc.  347,  192  N. 
Y.  Supp.  301. 

28  National  Circle,  Daughters  of 
Isabella  v.  National  Order  of 
Daughters  of  Isabella,  270  Ped. 
723,  rev'g  252  Ped.  815,  certiorari 
denied,  255  TJ.  S.  571,  65  L.  Ed.  791. 

Pindings  of  a  state  court  in  a 
suit  for  injunction,  to  which  com- 
plainant and  defendant  were  par- 
ties, that  the  complainant  was  the 
successor  of  a  voluntary  association 
and  that  such  association  first 
used  the  name  in  question,  were 
held  to  be  conclusive  on  them  in 
a  subsequent  suit  for  an  injunction 
in  a  federal  court.  National  Cir- 
cle, Daughters  of  Isabella  v.  Na- 
tional Order  of  Daughters  of  Isa- 
bella, 270  Ped.  723,  rev'g  252  Ped. 
815,  certiorari  denied,  255  U.  S. 
571,  65  L.  Ed.  79L 

29  See  Northwest  Trading  Co.  v. 
North  West  Trading  Co.,  29  Brit- 
ish Columbia  17. 
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but  may  be  asserted,  under  justifying  conditions  in  every  state 
in  whicb  it  is  permitted  to  do  business.*" 

§  740.  Legal  nam© — Use  of  assumed  name.  Some  of  the  stat- 
utes prohibiting  persons  from  carrying  on  business  under  an 
assumed  name  until  a  statement  has  been  filed  in  a  designated 
public  office  giving  the  name  to  be  used  and  the  names  and 
addresses  of  the  persons  so  engaged  expressly  except  domestic 
corporations.*'- 

§  742.  Effect  of  misnomer — In  grants,  conveyances,  contracts, 
wills,  etc.  As  in  the  case  of  a  natural  person,  a  corporation 
may  bind  itself  in  contract  by  a  name  other  than  its  true  and 
correct  one.*^  And  it  is  the  general  rule  that  misnomer  will 
not  invalidate  a  grant  or  conveyance  to  or  by  a  corporation,** 
or  a  contract  with  it,**  if  it  appears  therefrom  or  can  be  estab- 
lished by  parol  evidence  that  the  corporation  claiming  the 
benefit  thereof,  or  denying  liability  thereunder,  as  the  case  may 
be,  was  the  corporation  intended. 

Mistakes  in  the  name  of  a  corporation  in  special  acts  rein- 
corporating it  and  amending  its  charter  are  immaterial  and  do 
not  prevent  it  from  being  a  de  jure  corporation,  where  it 
appears  from  the  acts  themselves  that  they  were  intended  to 
refer  to  the  same  corporation.** 

§  743.  —  In  pleadings,  process,  etc.  The  misnomer  of  a  cor- 
poration defendant,  which  cannot  mislead,  merely  entitles  it  to 

ao  National  Circle,  Daughters  of  Co.  v.  Yates,  —  Del.  Ch.  — ,  115 

Isabella     v.     National     Order     of  Atl.    365,    citing    2    Fletcher    Cye. 

Daughters    of    Isabella,    270    Fed.  Corp.  §  742,  p.  1696. 

723,  rev'g  252  Fed.  815,  certiorari  34  Kingman  Mills  v.  Furner,  89 

denied,  255  V.  S.  571,  65  L.  Ed.  791.  W.  Va.  511,  109  S.  E.  600. 

31  Kozy  Theatre  Co.  v.  Love,  191  A  corporation  cannot  escape  lia- 
Ky.  595,  231  S.  W.  249.  hiliiy  on  a  contract  because  of  a 

32  Guess  V.  Eussell  Bros.  Clothing  -variance  between  the  name  signed 
Co.  (Mo.  App.),  231  S.  W.  1015;  to  it  and  its  true  name,  where  its 
Kingman  Mills  v.  Furner,  89  W.  secretary,  who  transacted  all  of  its 
Va.  511,  109  S.  E.  600.  business,   testifies   that    he    signed 

33  Deeds  to  a  fire  company  were  the  contract  for  the  corporation, 
held  to  convey  title  to  it  notwith-  Guess  v.  Eussell  Eros.  Clothing  Co. 
standing  its  exact  corporate  name  (Mo.  App.),  231  S.  W.  1015. 

was  not  used,  especially  where  the  35  Washington  Fire  Co.  v.  Yates, 

parties    stipulated   that    such    was      —  Del.  Ch.  — ,  115  Atl.  365,  citing 
the    intention.      Washington    Fire      2  Fletcher  Cye.  Corp.  §  742,  p.  1696. 
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abate  the  proceeding  until  the  misnomer  is  corrected.'®  A  mis- 
nomer is  waived  by  failure  to  interpose  a  timely  objection 
thereto,  where  neither  the  petition  nor  the  citation  leaves  in 
doubt  the  identity  of  the  defendant  as  the  party  intended  to  be 
sued,  and  if  the  defendant,  in  such  case,  fails  to  appear  and 
answer  it  will  be  bound  by  a  default  judgment  rendered  against 
it  in  the  name  under  which  it  was  sued.*'' 

§  745.  Change  of  name — ^Name  which  may  be  adopted.  It  is 
sometimes  provided  by  statute  that  the  name  must  not  be  that 
of  any  other  corporation,  or  a  name  so  nearly  resembling  it  as 
to  be  calculated  to  deceive,  and  that  before  authorizing  it  the 
court  must  be  satisfied  that  there  is  no  reasonable  objection  to 
the  change  of  name  proposed.** 

§746.  — Mode  of  changing  name.  Some  of  the  statutes 
require  the  corporation  to  obtain  an  order  of  court  authorizing 
the  change.*^  The  court  has  jurisdiction  to  vacate  an  order 
granting  authority  to  make  a  change,  since  courts  of  record 
always  have  inherent  power  to  modify  their  own  orders  and 
judgments  whenever  required  in  the  interest  of  justice.  And  it 
will  do  so  on  motion  of  another  intervening  corporation  where 
the  name  adopted  is  so  similar  to  that  of  the  latter  corporation 
as  to  be  calculated  to  deceive  and  hence  is  one  which  the  stat- 
ute forbids  the  other  corporation  to  adopt,*"  providing  the  in- 
tervening corporation  has  not  been  guilty  of  laches.*^    Vacation 

36  Abilene  Independent  Telephone  name.  In  re  Albany  City  Sav. 
&  Telegraph  Co.  v.  Williams,  111  Ii;st.,  116  N.  Y.  Mise.  561,  190  N. 
Tex.  102,  229  S.  W.  847,  aff'g  —  Y.  Supp.  334,  aff'd  200  N.  T.  App. 
Tex.  Civ.  App.  — ,  168  S.  W.  402.  Div.  848,  191  N.  Y.  Supp.  913. 

37  Abilene  Independent  Telephone  39  In  re  Albany  City  Sav.  Inst., 
&  Telegraph  Co.  v.  Williams,  111  116  N.  Y.  Misc.  561,  190  N.  Y. 
Tex.  102,  229  8.  W.  847,  aff'g  —  Supp.  384,  aff'd  200  N.  Y.  App. 
Tex.  Civ.  App.  — ,  168  S.  W.  402.  Div.  848,  191  N.  Y.  Supp.  913. 

38 "Albany  City  Savings  Bank"  40 In  re  Albany  City  Sav.  Inst., 

was    held   to    so    nearly    resemble  116   N.   Y.   Misc.   561,   190   N.   Y. 

"Albany  Savings  Bank"  as  to  be  Supp.   334,   aff'd   200   N.   Y.   App. 

calcidated  to  deceive  and  the  sim-  Div.  848,  191  N.  Y.  Supp.  913. 

ilarity  was  held  to  constitute  rea-  41  In  re  Albany  City  Sav.  Inst., 

sonable  objection  to  the  use  of  the  116    N.    Y.   Mise.   561,   190   N.   Y. 

former  name  where  there  was  an  Supp.   334,   aff'd   200   N.'  Y.   App. 

existing  corporation  with  the  latter  Div.  848,  191  N.  Y.  Supp.  913,  it 
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of  the  order  will  not  be  refused  because  the  corporation  has  in- 
curred considerable  expense  for  new  supplies  of  stationery, 
forms,  etc.*^ 

§  747.  —  Effect  of  change.  A  mere  change  in  the  name  of 
a  corporation  by  amendment  of  its  charter  by  special  act  or 
under  a  general  law  does  not  in  any  way  affect  its  liability 
for  debts  incurred  before  the  change,  since  its  identity  is  not 
thereby  lost.*'  Nor,  for  the  same  reason,  does  such  a  change 
affect  the  status  of  its  stockholders,  nor  relieve  them  from  their 
statutory  liability.** 

Where  a  corporation,  after  making  a  contract  to  sell  land, 
changed  its  name,  and  a  new  corporp-tion  was  formed  under 
its  old  name,  and  part  of  the 'assets  of  the  old  corporation, 
including  the  contract  of  sale,  were  retained  by  it  under  its  new 
name  and  the  rest  went  to  the  new  company,  and  the  vendee, 
withoat  knowing  of  the  change  of  name  and  the  formation  of 
the  new  company,  made  payments  to  the  new  company,  sup- 
posing it  to  be  the  one  which  made  the  contract,  and  the  new 
company  accepted  the  money  and  gave  its  receipt,  and,  without 
the  knowledge  of  the  vendee,  turned  said  money  over  to  the  old 
company,  and  the  names  of  the  two  companies  were  confusing,  it 
was  held  that  a  judgment  rescinding  the  contract  of  sale  prop- 
erly went  against  both  companies.*^ 

§  748.  Use  of  corporate  names  by  natural  persons  and  unin- 
corporated organizations — In  general.  In  the  absence  of  a 
statutory  prohibition  an  individual  may  conduct  business  under 
a  trade  name,  or  any  name  that  he  sees  fit.*®  And  the  sole 
stockholder  of  a  dissolved  corporation  may  continue  to  carry  on 

was  held  that  the  delay  in  bringing  43  Ozan  Lumber  Co.  v.  Davis  Sew. 

the   matter   before  the   court   was  Mach.  Co.,  284  Fed.  161. 

nbt  so  chargeable  to  the  intervener  44  German-American     Mercantile 

as  to  warrant  the  denial  of  its  mo-  Bank    v.    Foster,    116    Wash.    313, 

tion  in  view  of  the  fact  that  it  did  199  Pae.  314. 

not   know   of   the   application   for  46  French  v.  C.  D.  &.E.  Inv.  Co., 

the   change   until  after  the   order  114  Wash.  416,  195  Pac.  521. 

was  granted.  46  United  States  Farm  Land  Co. 

42  In  re  Albany  City  Sav.  Inst.,  t.   Bennett,  —   Cal.   App.  — ,   203 

116   N.   T.   Misc.   561,   190   N.   T.  Pac.  794;  Alexson  v.  Steward,  — 

Supp.   334,   aff'd   200   N.   Y.   App.  Cal.  App.  — ,  203  Pac.  423. 
Div.  848,  191  N.  Y.  Supp.  913. 
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business  in  its  name.*''  A  person  who  deposits  money  of  her  own 
in  a  bank  in  the  name  of  a  proposed  corporation  which  is  never 
formed,  under  an  agreement  with  the  bank  that  it  is  to  remain 
her  property  until  the  proposed  corporation  is  formed,  and  is 
to  be  paid  out  only  on  cheeks  countersigned  by  a  particular 
person,  is  not  thereby  doing  business  under  an  assumed  name 
so  as  to  preclude  her  from  recovering  the  amount  of  the  deposit 
for  failure  to  comply  with  statutory  requirements  in  relation  to 
persons  doing  business  under  assumed  names.** 

§  750.  Judicial  notice  of  name.  The  courts  will  take  judicial 
notice  that  a  domestic  corporation  was  chartered  by  the  secre- 
tary of  state  under  a  particular  name  and  that  its  name  was 
subsequently  changed.*^ 

47  Alexson  v.  Steward,  —  Cal.  48  Eailroad  Commission  of  Georgia 
App.  — ,  203  Pae.  423.  v.  Macon  Eailway  &  Light  Co.,  — 

48  Hamburger  v.  Bank  of  Detroit,  Ga.  — ,  106  S.  E.  282. 
218  Mich.  173,  187  N.  W.  535. 
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Seal 

§  751.  In  general. 

§  752.  Under  charter  or  statute. 

§  753.  Adoption  and  form. 

§  758.  Proof. 

§  759.  Effect. 

§751.  In  general.^ 

§752.  Under  charter  or  statute.  Corporate  charters  some- 
times require  corporate  conveyances  and  contracts  to  be  under 
seal.^  The  Texas  statute  dispensing  with  the  necessity  for 
private  seals  expressly  excepts  from  its  operation  instruments 
made  by  corporations.* 

§  753.  Adoption  and  form.  In  recording  or  making  a  certi- 
fied copy  of  a  corporate  deed,  the  corporate  seal  may  be  repre- 
sented by  a  scroll,  instead  of  the  word  "seal"  or  the  letters 
"L.  S."*  If  the  purported  seal  of  the  corporation  attached  to 
its  answer  in  a  suit  against  it  is  not  the  true  corporate  seal,  the 
matter  may  be  corrected  by  amendment.* 

§  758.  Proof.  Where  the  statute  dispenses  with  the  necessity 
for  individual  seals  and  requires  corporate  seals,  it  will  be 
presumed  that  a  scroll  on  a  certified  copy  of  a  corporate  deed, 
opposite  the  signatures,  represents  the  seal  of  the  corporation 
rather  than  those  of  the  individuals  who  signed  for  the  corpora- 
tion.* 

1  Seal  on  pleadings,  see  §  3038,  234  S.  W.  660,  rev  'g  —  Tex.  Civ. 
infra.  App.  — ,  181  S.  W.  831. 

2  Emory  v.  Bailey,  —  Tex.  — ,  5  Eruch  v.  National  Guarantee 
234  S.  W.  660,  rev'g  judgment  —  Credit  Corp.,  —  Del.  Ch.  — ,  116 
Tex.  Civ.  App.  — ,  181  S.  W.  831.  Atl.  738. 

3  Emory  v.  Bailey,  —  Tex.  — ,  6  Emory  V.  Bailey,  —  Tex.  — , 
234  S.  W.  660,  rev'g  judgment  —  234  S.  W.  660,  rev'g  —  Tex.  Civ. 
Tex.  Civ.  App.  — ,  181  S.  W.  831.  App.  — ,  181  S.  W.  831. 

4  Emory  v.  Bailey,  —  Tex.  — , 
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§  759.  Effect.  The  presence  of  a  corporate  seal  on  an  instru- 
ment is  prima  facie  evidence  that  the  officers  signing  it  did 
not  exceed  their  authority.'  At  common  law  a  contract  under 
seal  conclusively  imported  a  consideration.'  By  statute  in  some 
states  on  an  executory  instrument  it  is  only  presumptive  evi- 
dence of  consideration,'  and  under  such  a  statute  it  has  been 
held  that  the  corporate  seal  of  itself  does  not  import  a  sufScient 
consideration  to  support  a  contract  by  a  corporation  to  pay  a 
large  annuity  to  the  wife  of  a  corporate  officer  after  his  death. ^° 

7  See  §  1944,  infra.  N.  Y.  300,  135  N.  E.  509,  rev'g  196 

8  Alexander  v.  Equitable  Life  N.  Y.  App.  Div.  963,  188  N.  Y. 
Assur.  Soc.  of  United  States,  233      iSupp.  908. 

N.  Y.  300,  135  N.  B.  509,  rev'g  196  W  Alexander    v.    Equitable    Life 

N.   Y.   App.   Div.   963,   188   N.   Y.  Assur.  Soc.  of  United   States,  233 

Supp.  908.  N.  Y.  300,  135  N.  E.  509,  rev'g  196 

» Alexander    v.    Equitable     Life  N.    Y.   App.   Div.   963,   188    N.   Y. 

Assur.  Soe.  of  United  States,  233  Supp.  908. 
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Construction  and  Interpretation  of  Charter 

§  765.  What  constitutes  the  charter — Where  corporation  created  under  gen- 
eral laws. 
§  769.  Caiarter  as  contract. 
§  770.  General  rules  as  to  construction. 

§  773.  Strict  construction  as  to  powers  of  company — In  general. 
§  777.  Meaning  of  provisos  or  exceptions. 
§778.  Construction  in  aid  of  validity  and  effectiveness. 

§765.  What  constitutes  the  charter — Where  corporation 
created  under  general  laws.^ 

§  769.  Charter  as  contract.  The  grant  of  a  franchise  to  he  a 
corporation  creates  a  contract  between  the  state  and  the  cor- 
poration and  its  members.^ 

§  770.  General  rules  as  to  construction.  Where  charter  pror 
visions  as  to  the  powers  and  purposes  of  the  corporation  are 
of  doubtful  meaning,  the  court  may  look  to  the  acts  of  the  cor- 
poration for  the  purpose  of  determining  its  own  interpretation 
thereof.* 

§  773.  Strict  construction  as  to  powers  of  company — In  gen- 
eral. Charters  and  agreements  of  association  under  which  cor- 
porations are  organized,  and  the  laws  relating  to  them  should  be 
fairly  and  reasonably  construed.*  In  all  cases  they  should  be 
justly  construed  with  due  regard  in  each  case  to  the  purpose  for 

1  See  §  226,  supra.  and    duties    imposed    constitute    a 

2Seitz  V.  Michel,  148  Minn.  80,  contract.     State  of  Texas  v.  Bast- 

12  A.  L.  E.  1060,  181  N.  W.  102.  em  Texas  E.  Co.,  283  Fed.  584. 

And  see  §§4290,  4488,  4489,  4492,  3 People  ex  rel.  Lawyers'  Insti- 

4636.  tute   of   San  Diego  v.   Merchants' 

The  charter  povfers  granted  to  a  Protective   Corp.,  —   Cal.   — ,   209 

railroad    company,    and    the    laws  Pac.  363. 

governing  the  status  thus  created,  4  In   re    Gilchrist   Co.,   278  Fed. 

and  the  mutual  rights,  obligations  235. 
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which  the  corporation  was  created.^  They  are  not  to  be  liber- 
ally construed,  in  determining  the  powers  of  the  corporation,  if 
by  that  is  meant  something  beyond  the  reasonable  intendment 
of  the  language  used.*  Ordinarily  charters  and  articles  of  as- 
sociation are  drawn  by  interested  parties,  who  may  be  trusted 
to  look  out  for  themselves,  and  there  is  no  reason  why  rules 
of  construction  should  be  modified  in  their  favor.'  Only  such 
powers  and  rights  can  be  exercised  under  a  statutory  grant 
of  power  to  a  corporation  as  are  clearly  embraced  within  the 
words  of  the  act,  or  derived  therefrom  by  necessary  implication ; 
regard  being  had  to  the  object  of  the  grant.'  Any  ambiguity 
or  doubt  arising  out  of  terms  used  in  a  statutory  grant  of  power 
to  a  corporation  must  be  resolved  in  favor  of  the  public.^ 


§777.  Meaning  of  provisos  or  exceptions. 
tions  exclude  others.^" 


Express  excep- 


§  778.  Construction  in  aid  of  validity  and  effectiveness.    A 

general  incorporation  law  should  be  construed,  if  possible,  to 
save  its  constitutionality,^^  and  so  as  to  make  it  sensible  and  to 
effect  and  carry  out  the  purpose  for  which  it  was  enacted.  ^^ 


B  In  re  Gilchrist  Co.,  278  Fed.  235. 
6  In  re  Gilclirist  Co.,  278  Fed.  235. 
t  In  re  Gilchrist  Co.,  278  Fed.  235. 

8  Eastern  Texas  Elee.  Co.  v. 
Woods,  —  Tex.  Civ.  App.  — ,  230 
S.  W.  498. 

9  Eastern  Texas  Elec.  Co.  v. 
Woods,'  —  Tex.  Civ.  App.  — ,  230 
S.  W.  498. 


10  Turner  v.  Eslick,  146  Tenn. 
236,  240  S.  W.  786. 

H  Turner  v.  Eslick,  146  Tenn. 
236,  240  S.  W.  786. 

12  Turner  v.  Eslick,  146  Tenn. 
236,  240  S.  W.  786. 
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CHAPTER  21 

Powers  in  General 

I.   GENERAL   KTJLBS 

§  782.  Introductory. 

§783.  Inherent  powers. 

§  784.  Powers  expressly  conferred — In  general. 

§  791.  Powers  implied  from  powers  expressly  granted. 

§  796.  Extent  of  implied  powers — Effect  of  act  being  beneficial  to  com- 
pany. 

§  797.  —  As  coextensive  with  those  of  individuals. 

§  801.  —  As  affected  by  consent  of  all  of  stockholders. 

§  804.  Mode  of  exercising  powers. 

§  808.  Place  of  exercising  corporate  powers — Power  to  act  in  other  states. 

§  810.  Notice  of  extent  of  corporate  powers. 

§..811.  Evidence,  presumptions  and  burden  of  proof. 

II.   PAETICULAR    ACTS 

§  817.  Assisting  in  legal  proceedings. 

§  820.  Business,  trade  or  profession  requiring  license — Practice  of  law. 

§  823a  [New].     Construction  and  operation  of  telephone  lines. 

§  824.  Control  by  or  of  other  corporations. 

§  826.  Discontinuance  of  business  by  public  service  corporation. 

§  832.  Purnishing  physician  to  members. 

§  835.  Insurance — In  general. 

§  839a  [New].    Membership  in  other  corporations. 

§  841.  Partnership — General  rules. 

§  842.  -r-  What  constitutes  partnership. 

§  843.  —  Exceptions  to  rule. 

§  846.  Rules  and   regulations. 

§  847.  Speculations  on  stock  or  grain  market. 

§  848.  Taking  and  enforcing  securities — General  rules. 

§854.  Taking  oath. 

III.   PAETfCULAE    CORPORATIONS 

§  859.  Banks — In  general. 

§860.  — Power  to  act  as  depositary. 

§  861.  —  Engaging  in  other  business  to  save  debt. 

§  862.  Brewing  companies. 

§  866.  Charitable  corporations. 
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§  871.  Hotels. 

§  872.  Insurance  and  fraternal  benefit  companies. 

§  877.  Mining  and  quarry  companies. 

§  881.  Racing  associations. 

§  882.  Eailroads — In  general. 

§  896.  Turnpike  companies. 

§  898.  Water  companies. 

I.    GENERAL  RULES 

§  782.  Introductory.  There  is  a  well-recognized  distinction 
between  the  objects  of  a  corporation  and  its  powers.^ 

§  783.  Inherent  powers.  A  corporation  derives  all  its  powers 
to  act  from  its  articles  of  incorporation  and  the  general  law.^ 
Aside  from  unanimous  action  by  all  of  its  stockholders,  it  is 
bound  by  its  articles  of  incorporation,  and  therein  must  be 
found  authority  for  its  action,  either  expressly  stated  or  prop- 
erly inferred  from  the  general  powers  conferred.^  A  corpora- 
tion can  lawfully  exercise  no  powers  other  than  those  which 
are  expressly  or  impliedly  granted  to  it  by  its  charter  or  the 
general  law  under  which  it  is  formed.*  Statutes  or  constitu- 
tional provisions  in  some  states  expressly  provide  that  no  cor- 
poration shall  possess  or  exercise  any  corporate  powers  not 
given  by  law,  or  not  necessary  to  the  exercise  of  the  powers  so 
given,^  or  that  no  corporation  shall  engage  in  any  business  other 
than  that  expressly  authorized  by  its  charter  or  the  law  under 
which  it  is  incorporated,®  or  that  a  corporation  shall  not  direct 
its  operations  or  appropriate  its  funds  to  any  other  purpose 
than  that  specified  in  its  agreement  of  association  or  its  charter,'' 

1  North  American  Life  Assur.  Toy  Co.,  119  N.  T.  Misc.  63,  195 
Co.  V.  Silver's  Ltd.,  16  Alberta  N.  Y.  Supp.  71;  Briggs  v.  Bloom- 
Law  Eep.  435.  iagdale  Cemetery  Ass'n,  113  N.  Y. 

2Lolirer  v.  Chas.  F.  Vogel  Eeal  Misc.  685,  185  N.  T.  Supp.  348. 

Estate  Co.   (Mo.  App.),  239  S.  W.  6  People  v.  Orange  County  Tarm- 

1098.  ers'  &  Merchants'  Ass'n,  —  Cal. 

3  Jesse  v.  Four- Wheel  Drive  Auto  App.  — ,  204  Pae.  873;  Cree  v.  As- 
Co.,  —  Wis.  — ,  189  N.  W.  276.  sociates   Co.,   192  Ky.   669,   234  S. 

4  In  re  Gilchrist  Co.,  278  Fed.  W.  288;  Joseph  Sehlitz  Brewing 
235;  IngersoU  v.  Kansas  State  Co.  v.  Missouri  Poultry  &  Game 
Bank,  110  Kan.  122,  202  Pac.  837.  Co.,  287  Mo.  400,  229  S.  W.  813. 

5  Doll  &  Stuffed  Toy  Manufae-  ^  In  re  Gilchrist  Co.,  278  Fed.  235. 
turers'  Ass'n  v.  Ideal  Novelty  & 
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or  that  no  corporation  shall  employ  or  use  its  stock,  means, 
assets,  or  other  property,  directly  or  indirectly  for  any  other 
purpose  whatever  than  to  accomplish  the  legitimate  objects 
of  its  creation  or  those  permitted  by  law.' 

§  784.  Powers  expressly  conferred — In  general.  A  recogni- 
tion in  a  statute  of  particular  powers  as  existing  in  corporations 
to  be  organized  under  it  may  be  construed  as  a  grant  of  those 
powers  to  corporations  so  organized.'  An  order  of  a  railroad 
commission  cannot  confer  upon  a  corporation  authority  not 
granted  by  its  charter  or  the  statutes.^" 

§791.  Powers  implied  from  powers  expressly  granted.    A 

corporation  has  power  to  do  whatever  is  necessary  or  reason- 
ably appropriate  to  the  exercise  of  the  power  expressly  granted 
to  it,  or,  in  other  words,  the  authority  to  do  whatever  will 
legitimately  effect  the  express  powers  of  its  creation.*^  It  has 
power  to  do  whatever  is  fairly  incidental  or  auxiliary  to  the 
main  business  of  the  corporation  and  necessary  or  expedient  in 
the  protection,  care  and  management  of  its  property.^^  "That 
which  is  fairly  implied  is  as  much  granted  as  that  which  is 
expressed."  ^' 

§  796.  Extent  of  implied  powers — ^Effect  of  act  being  bene- 
ficial to  company.  A  transaction  does  not  necessarily  come 
within  the  powers  of  a  corporation  merely  because  advantageous 
to  it.^*  And  where  an  act  is  challenged  as  being  beyond  the 
powers  of  a  company,  it  is  not  enough  to  show  that  the  act  is 
beneficial  to  it,  but  it  must  be  established  that  it  is  an  act 
the  doing  of  which  is  authorized  by  the  company's  constitu- 
tion.i* 

8  Jackson  v.  Western  "Union  Tel-  ing  Co.  v.  Bishop  Mfg.  Co.,  — 
egraph  Co.,  269  Fed.  598;  Eiehard-  Tex.  Comm.  App.  — ,  235  S.  W.  850, 
son  V.  Bermuda  Land  &  Live  rev'g  —  Tex.  Civ.  App.  — ,  220  S. 
Stock  Co.,  —  Tex.  Com.  App.  — ,  W.  203. 

231  S.  W.  337,  rev'g  —  Tex.  Civ.  12 In  re   Gilchrist  Co.,  278   Fed. 

App.  — ,  210  S.  'W.  746.  235. 

9  Kennedy  v.  Eoyal  Highlanders,  18  Turner  v.  Esliek,  146  Tenn. 
—  Neb.  — ,  189  N.  W.  612.  236,  240  S.  W.  786. 

10  State  V.  Jacksonville  Terminal  14  In  re  Gilchrist  Co.,  278  Fed. 
Co.,  82  Fla.  255,  21  A.  L.  E.  312,       235. 

89  So.  641.  15  Evans  v.  Brunner,  Mond  &  Co., 

11  Sealy  Oil  Mill  &  Manufactur-      L.  E.  [1921]  1  Ch.  Div.  359. 
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§  797.  —  As  coextensive  with  those  of  individuals.  A  cor- 
poration, in  the  transaction  of  the  business  for  which  it  was 
organized,  has  the  same  latitude  £is  an  individual  in  the  same 
characlier  of  business  in  those  things  that  are  essential  to  the 
successful  operation  of  that  particular  business.^^  Like  a  nat- 
ural person,  it  has  a  right  to  conduct  its  legitimate  business  by 
all  the  means  necessary  to  effect  such  object,  and  within  its  pre- 
scribed range,  it  can  do  whatever  a  natural  person  mutatis  mu- 
tandis could  do.i'  But  a  corporation  cannot  do  aU  the  things 
that  a  natural  person  or  an  ordinary  partnership  similarly  sit- 
uated might  do.^* 

§  801.  —  As  affected  by  conse<nt  of  all  of  stockholders.^' 

§  804.  Mode  of  exercising  powers.  Statutory  provisions  as 
to  the  manner  of  exercising  corporate  powers  must  be  conformed 
to  with  reasonable  strictness  or  the  attempted  action  will  be 
invalid.^" 

§  808.  Place  of  exercising  corporate  powers — Power  to  act  in 
other  states.^^ 

§  810.  Notice  of  extent  of  corporate  powers.^*  Persons  who 
deal  with  a  corporation  are  bound  to  take  notice  of  its  charter 
powers,*^  and  of  the  provisions  of  its  charter  for  the  manage- 
ment and  control  of  its  affairs.**    Depositors  in  banks  and  trust 

16  Sealy  Oil  Mill  &  Manu£aotur-  22  Foreign  corporations,  see 
ing  Co.  V.  Bishop  Mfg.  Co.,  —  Tex.      §  5726,  infra. 

Comm.   App.   — ,   235    S.   W.    850,  23  In  re  Gilchrist,  278  Fed.  235. 

rev'g  -^  Tex.  Civ.  App.  — ,  220  S.  Persons  dealing  with  corporations 

W.  203.  must  take  notice  of  what  is  eou- 

17  Sylvester  Watts  Smyth  Realty  tained  in  the  law  of  their  organiza- 
Co.  V.  American  Surety  Co.  of  New  tion  and  must  be  presumed  to  be 
York,  —  Mo.  — ,  238  S.  W.  494.  informed    as    to     restrictions    an- 

18  In  re  Gilchrist  Co.,  278  Ted.  nexed  to  powers  granted  them  by 
235.  the  laws  by  which  they  are  author- 

19  See  §  1728,  infra.  ized  to  act.    Eadf ord  Water  Power 

20  State  ex  rel.  Chapman  v.  TJr-  Co.  v.  Dunlap,  128  Va.  658,  105  S. 
schel,  104  Ohio  St.  172,  135  N.  E.  K.  257. 

630.  24  Weston's   Adm'x   v.   Hospital 

21  See  §§  5718-5733,  infra.  oJ.  St.  Vincent  of  Paul,  131  Va.  587, 
Validity   of   directors'   meetings      107  S.  E.  785. 

outside    of    the    state,    see    §  1865, 
infra. 
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companies,  by  becoming  such,  impliedly  agree  to  be  bound  by 
valid  statutes  relating  to  such  companies,  and  must  abide  by 
them  when  the  company  goes  into  litigation.^^ 

§  811.  Evidence,  presumptions  and  burden  of  proof  .'^s 

n.  PARTICULAR  ACTS 

§  817.  Assisting  in  legal  proceedings.  Since  it  is  the  duty  of 
a  corporation  to  keep  its  stock  records  straight  and  accurate,  it 
may  lawfully  pay  a  reasonable  attorney's  fee  to  protect  its 
rights  in  a  lawsuit  in  which  the  accuracy  of  such  matters  is  in- 
volved.*'' A  corporation  has  no  authority  to  expend  its  funds 
to  defend  suits  brought  against  its  directors  individually  which 
do  not  affect  its  rights.** 

§  820.  Business,  trade  or  profession  requiring  license — Prac- 
tice of  law.*^  It  is  contrary  to  public  policy  for  a  corporation 
to  practice  law,  and  it  cannot  do  so  either  directly  or  indirectly 
by  employing  lawyers  to  practice  for  it.^"  Nor  does  a  provision 
permitting  corporations  to  be  formed  for  any  purpose  for  which 
individuals  may  lawfully  associate  themselves  authorize  the  or- 
ganization of  a  corporation  for  the  purpose  of  practicing  law, 
since  individuals  may  not,  either  singly  or  in  association,  engage 
in  the  practice  of  the  law  without  having  a  special  license  to  do 
so.*^  A  corporation  which  furnishes  legal  services  to  its  mem- 
bers through  attorneys  employed  by  it  to  look  after  the  collection 

25  Com.  V.  Allen,  —  Mass.  — ,  28  As  suits  by  former  stockhold- 
133  N.  E.  625.                                            ers  to  set  aside  sales  of  their  stock 

Depositors  in  the  commercial  de-  to     directors     on    the     ground    of 

partment  of  a  trust  company  must  fraud.    Jesse  v.  Four-Wheel  Drive 

be  presumed  to  have  become  such  Auto   Co.,  —  Wis.  — ,  189  N.  W. 

with  knowledge  of  all  preferences  276. 

established  by  law  for  the  benefit  29  Unlawful  practice  of  law  by 

of  its   savings   department.     Peti-  corporations    is   the    subject    of   a 

tion  of  Allen,  —  Mass.  — ,  134  N.  note  in  11  Oal.  Law  Review  120. 

^-  253.  30  People  ex  rel.  Lawyers '  Insti- 

26  See  §  922,  infra.  tute  of  San  Diego  v.  Merchants' 

27  As  in  a  contest  between  in-  Protective  Corp.,  —  Cal.  — ,  209 
dividuals  as  to  the  ownership  of  Pac.  363;  Midland  Credit  Ad  just- 
stock  sought  to  be  transferred,  ment  Co.  v.  Donnelley,  219  111.  App. 
Mitchell   V.   Beachy,   110   Kan.   60,  271. 

202  Pac.  628.  31  People  ex  rel.  Lawyers'  Insti- 
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of  accounts  and  bills  receivable  for  them  and  to  render  such 
other  professional  services  as  may  be  needed  and  required  by 
them,  and  whose  members  pay  annual  fees,  a  specified  part  of 
which  is  paid  to  attorneys  for  their  services  as  agents  and  rep- 
resentatives of  the  corporation  in  the  business  of  each  of  its 
members,  is  engaged  in  the  practice  of  law.'*  And  where  a 
corporation  and  an  attorney  are  jointly  employed  to  collect 
accounts  with  or  without  legal  proceedings,  such  corporation  is 
engaged  in  the  practice  of  law  under  the  disguise  of  its  attorney 
associate.^' 

§  823a.  [New.]  Construction  and  operation  of  telephone  lines. 

A  nonprofit  co-operative  association  whose  articles  recite  that 
it  is  formed  for  the  purpose  of  facilitating  exchange  of  informa- 
tion, advices,  ideas,  crop,  weather  and  financial  reports  among 
its  members,  and  in  order  to  carry  out  its  objects  and  purposes, 
to  buy,  sell,  own,  etc.,  property  necessary,  convenient  or  proper 
for  the  conduct  of  its  business,  including  printing  equipment 
and  other  equipment  and  devices  for  communication,  publication 
and  dissemination  of  information  among  its  members,  has  power 
to  construct,  maintain  and  operate  a  telephone  system  for  the 
use  of  its  members.** 

§  824.  Control  by  or  of  other  corporations.'^  One  stock  cor- 
poration may  not  lawfully  control  the  action  of  another  stock 
corporation  otherwise  than  by  a  majority  stock  control,  where 
that  is  authorized.'® 

§  826.  Discontinuance  of  business  by  public  service  corpora- 
tion.''' 

§  832.  Purnishing^  physician  to  members." 

tute  of  San  Diego  v.   Merchants'  Farmers'   &  Merchants'  Ass'n,  — 

Protective   Corp.,  —  Cal.  — ,   209  Gal.  App.  — ,  204  Pae.  873. 

Pac.  363.  ,  36  Purchase     and    ownership    of 

32 People  ex  rel.  Lawyers'  Insti-  stock,  see  chap.  30,  infra. 

tute  of  San  Diego  v.   Merchants'  Leases,  see  chap.  83,  infra. 

Protective   Corp.,  —   Cal.   — ,   209  36  Herman     v.     Brooklyn     Sav. 

Pac.  363.  Bank,   196   N.    T.   App.   Div.   269, 

33  Midland     Credit     Adjustment  187  N.  Y.  Supp.  738. 

Co.  V.  Donnelley,  219  111.  App.  271.  37  See  §§  4423,  4438,  infra. 

34  People     V.     Orange      County  38  Agreement    by    mining    eom- 
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§  835.  Insurance — In  general.  A  provision  prohibiting  cor- 
porations from  soliciting,  selling,  or  in  any  manner  placing  life 
insurance  policies  or  contracts  does  not  prohibit  a  bank  from 
receiving  or  collecting  premiums  due  a  life  insurance  company 
on  policies.*' 

§  839a  [New].  Membership  in  other  corporations.    In  New 

York  it,  has  been  held  that  a  corporation  cannot  legally  become 
a  member  of  a  membership  corporation.*" 

§  841.  Partnership — General  rules.  As  a  rule,  unless  power 
to  do  so  is  expressly  granted,  a  corporation  has  no  power  to 
enter  into  partnership  with  another  corporation  or  an  individ- 
ual.*^ "The  reason  for  the  rule  is  that  in  entering  into  a  part- 
nership the  identity  of  the  corporation  is  lost  or  merged  with 
that  of  another,  and  the  direction  and  management  of  its  affairs 
is  placed  in  other  hands  than  those  provided  by  the  law  of  its 
creation.  Both  the  law  and  public  policy  forbid  enforcement 
by  the  courts  of  such  partnership  agreements."*^ 

§842.  — What  constitutes  partnership.  Whether  an  agree- 
ment actually  constitutes  a, partnership  is  to  be  determined  by 
the  general  rules  relating  to  partnerships.*'     As  between  the 

pany  to  furnish  medical  attendance  Co.,  —  Tex.  Civ,  App.  — ,  241  S. 

to  employees,  see  §877,  infra.  W.  267;  Millers' Indemnity  TJnder- 

39  Kansas  City  Life  Ins.  Co.  v.  writers  v.  Patten,  —  Tex.  Civ. 
Elmore,  —  Tex.  dv.  App.  — ,  226  App.  — ,  238  S.  W.  240. 

S.  W.  709.  42  0gus,  Rabinovich  &  Ogus  Co. 

40  Doll  &  Stuffed  Toy  Manuf act-  v.  Foley  Bros.  Dry  Goods  Co.,  — 
urers'    Ass'n   v.   Ideal   Novelty   &  Tex.  Civ.  App.' — ,  241  S.  W.  267. 
Toy  Co.,  119  N.  T.  Misc.  63,  195  43  Contract  held  not  to  have  cre- 
K.  Y.  Supp.  71.  ated   a  partnership  with  an  indi- 

4lLuhrig  Collieries  Co.  v.  Inter-  vidual.  Hosher-Platt  Co.  v.  Miller, 
state  Coal  &  Dock  Co.,  281  Fed.  238  Mass.  518,  131  N.  E.  310. 
365;  In  re  Gilchrist  Co.,  278  Fed.  An  agreement  between  a  cor- 
235;  Traders'  Loan  &  Investment  poration  and  an  individual  to  en- 
Co.  V.  Butcher,  74  Ind.  App.  548,  gage  in  joint  enterprises  in  buy- 
129  N.  E.  257;  Hosher-Platt  Co.  v.  ing  and  selling  wool  was  held  not 
Miller,  238  Mass.  518,  131  N.  E.  to  be  an  attempt  to  create  a  part. 
310;  Humble  Oil  &  Refining  Co.  v.  nership,  where  there  was  no  agree- 
Strauss,  —  Tex.  Civ.  App.  — ,  24.S  ment  for  an  equal  division  of 
S.  W.  528;  Ogus,  Rabinovich  &  profits,  and  each  joint  enterprise 
Ogus  Co.  V.  Foley  Bros.  Dry  Goods  or  series  of  enterprises  was  a  unit 
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parties,  whether  there  is  a  partnership  is  largely  a  question  of 
intention.**  There  can  be  no  business  partnership  unless  there 
is  a  joint  interest  in  the  profits  of  the  business  as  profits,  and 
not  merely  as  compensation  for  services.*^  An  agreement  to 
share  net  profits  and  losses  is  prima  facie  evidence  of  an  intent 
to  create  a  partnership,  but  according  to  the  later  authorities 
is  not  conclusive.**  And  it  has  been  held  that  no  presumption 
of  an  intent  to  create  a  partnership  arises  from  such  an  agree- 
ment, where  one  of  the  parties  is  a  corporation  which  cannot 
become  a  partner.*' 

§  843.  —  Exceptions  to  rule.  A  corporation  may  enter  into 
a  partnership  if  so  authorized  by  its  articles  of  incorporation 
and  charter.**  Even  where  a  corporation  is  without  authority 
under  its  charter  to  enter  into  a  partnership,  it  may  be  held 
liable  as  a  partner  to  prevent  injustice.**  A  corporation  or- 
ganized to  take  over  the  interest  of  a  partner  in  a  partnership 
business,  and  which,  through  its  board  of  directors,  for  a  time 
operates  such  business  conjointly  with  the  other  partner,  has 
the  burden  of  showing  that  its  charter  did  not  permit  it  to  enter 

in  itself,  and  the  terms  of  the  dif-  additional  percentage  on  business 

ferent  joint  ventures  were  not  al-  over  a  specified  amount,  was  held 

ways  the  same.    Forina  Co.  Inc.  v.  not  to  create  a  partnership,  since 

Karnheim,  —  Mass.  — ,  134  N.  E.  the  lessor  was  to  receive  the  speei- 

605.  fied      percentage      regardless      of 

41  Humble  Oil  &  Refining  Co.  v.  whether  the  lessee  made  any  profit 

Strauss,  —  Tex.  Civ.  App.  — ,  243  out  of  the  business.    Ogus,  Eabino- 

S.  W.  528.  vich  &  Ogus  Co.  v.  Foley  Bros.  Dry 

Evidence  held  to  sustain  a  find-  Goods  Co.,  —  Tex.  Civ.  App.  — , 

ing   that  a  contract   between   the  241  S.  W.  267. 

assignors  and  the  assignee  of  an  46  Luhrig  Collieries  Co.  v.  Inter- 
oil  lease  did  not  create  a  partner-  state  Coal  &  Dock  Co.,  281  Fed. 
ship.     Humble  Oil  &  Eefining  Co,  265. 

V.   Strauss,  —  Tex.   Civ.  App.  — ,  47  Luhrig  Collieries  Co.  v.  Inter- 

248  S.  W.  528.  state   Coal  &   Dock   Co.,   281  Fed. 

45  An  agreement  whereby  a  dry  265. 

goods  company  leased  floor  space  48  Mervyn    Inv.    Co.    v.     Biber, 

in   its   store    to   a   millinery    com-  184  Cal.  637,  194  Pac.  1037.. 

pany  fixing  the  compensation  at  15  49  Mervyn  Inv.  Co.  v.  Biber,  184 

per  cent  of  the  lessee 's  business,  Cal.  •  637,  194  Pac.  1037.     And  see 

less    incidental    expenses,    with    a  Humble    Oil    &    Refining    Co.    v, 

guaranty     that     this      per      cent  Strauss,  —  Tex.  Civ.  App.  — ,  243 

would    equal   a    specified    amount,  S.  W.  528. 
and  providing  for  payment  of  an 
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into  a  partnership  in  a  suit  between  it  and  the  other  partner 
involving  the  partnership  property.^" 

§  846.  Rules  and  regnilations.  A  public  utility  corporation, 
such  as  a  water  ®^  or  gas^*  company  though  not  expressly  au- 
thorized to  do  so,  has  power  to  adopt  reasonable  rules  for  the 
conduct  of  its  business  and  the  operation  of  its  plant,  which 
will  be  binding  on  its  patrons  and  may  be  enforced  against 
them,  even  to  the  extent  of  refusing  or  discontinuing  service 
to  those  who  refuse  to  comply  with  them.  This  power  is  re- 
garded as  an  incident  of  the  corporation  when  not  expressly 
conferred  by  statute.  Such  regulations  must  be  reasonable,  law- 
ful, and  not  discriminatory,  must  not  contravene  the  rights  of 
individuals  conferred  by  statute  or  embodied  in  the  common 
law,  and  must  not  be  inconsistent  with  the  duty  of  the  com- 
pany as  a  public  service  corporation  under  its  charter  or  the 
laws  of  the  state.^^ 

§  847.  Speculations  on  stock  or  grain  market  .5*  Power  given 
to  a  corporation  to  buy  and  sell  any  kind  of  personal  property 
and  any  interest  therein  authorizes  it  to  deal  in  cotton  and  to 
buy  and  sell  it,  and  to  buy  and  sell  contracts  for  future  deliv- 
ery of  cotton,  where  the  trading  in  futures  is  not  shown  to  be 
gambling.^^  Making  purchases  or  sales  of  grain  for  future 
delivery  is  within  the  power  of  a  corporation  authorized  by 
its  charter  to  buy  or  sell  grain,  to  make  contracts  of  any  kind 

SOMervyn  Inv.  Co.  v.  Biber,  184  Eight  of  municipality  to  require 

Cal.  637,  194  Pac.  1037.  notice,  see  §  4459,  infra. 

51  Sims   V.   Alabama   Water   Co.,  62  Withers    v.    Port    Worth    Gas 

205  Ala.  378,  87  So.  688;  Millville  Co.,  —  Tex.   Civ.  App.  — ,  238  S. 

Improv.  Co.  v.  Millville  Water  Co.,  W.  324. 

92    N.   J.    Eq.   480,    113    Atl.    516;  63  Regulations   inconsistent   with 

Waldron    v.    International    Water  the   provisions    of   the    company's 

Co.,  —  Vt.  — ,  112  Atl.  219.  charter,  or  which  deprive  a  party 

Such  a  company  may  adopt  and  of  a  legal  right  are  of  no  effect, 

enforce  a  rule  that  water  will  be  Waldrom    v.    International    Water 

shut  off  for  nonpayment,  and  may  Co.,  —  Vt.  — ,  112  Atl.  219. 

prescribe    a    reasonable    minimum  64  Banks,  see  §  859,  infra, 

advance    payment    which    may   be  66  Scandinavian      Import-Export 

enforced     in     the     same     manner.  Co.   v.  Bachman,   195   N.   Y.   App. 

Sims   V.   Alabama   Water   Co.,   205  Div.  297,  186  N.  T.  Supp.  860. 
Ala.  378,  87  So.  688. 
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or  description,  and  to  do  any  and  all  acts  that  a  copartnership 
or  natural  person  might  do.^^  A  milling  company  dealing  in 
and  shipping  grain  may  lawfully  engage  in  the  practice  of 
hedging.^'' 

§  848.  Taking  and  enforcing  securities — General  rules.  Ex- 
press power  to  loan  money  upon  real  estate  or  personal  property 
includes  power  to  take  a  mortgage  to  secure  payment  of  the 
debt." 

§854.  Taking  oath.B9 


in.   PAHTICULAK  CORPORATIONS 

§  859.  Banks — In  general.*"  A  national  bank  has  power  to 
forward  a  note  and  mortgage  belonging  to  a  customer  for  col- 
lection,*^ and  to  pay  out  the  proceeds  as  authorized  by  the  cus- 
tomer,*^ and  is  bound  by  its  letter  of  credit.*'  But  it  cannot 
loan  money  for  others.**    A  national  bank  has  power  to  issue 


56  Lamson  Bros.  &  Co.  v.  Turner, 
277  Fed.  680. 

67  Lamson  Bros.  &  Co.  v.  Turner, 
277  Fed.  680. 

68  Exchange  Bank  v.  Hensley  & 
Roland,  —  Tex.  Civ.  App.  — ,  240 
S.  "W.  679. 

69  See  §1443,  infra. 

60  Soliciting  or  selling  insurance, 
see  §  835,  supra. 

"Eight  of  National  Banks  to 
act  as  Transfer  Agents"  is  the 
subject  of  an  article  by  Walter 
Wyatt  in  7  Virginia  Law  Eeview 
594. 

61  Brandenburg  v.  First  Nat. 
Bank  of  Casselton,  —  N.  D.  — , 
183  N.  W.  643. 

62  To  reinvest  the  proceeds  in  a 
first  mortgage.  Brandenburg  v. 
First  Nat.  Bank  of  Casselton,  — 
N.  D.  — ,  183  N.  W.  643. 

63Border    Nat.    Bank    of    Eagle 
'  Pass,     Texas     v.     American     Nat. 
Bank  of  San  Francisco,  California, 
282  Fed.  73. 


An  obligation  of  a  national  bank 
held  not  a  guaranty,  but  a  direct, 
independent  promise,  and  in  effect 
a  letter  of  credit.  Border  Nat. 
Bank  of  Eagle  Pass,  Texas,  v. 
American  Nat.  Bank  of  San  Fran- 
cisco, California,  282  Fed.   73. 

64  A  depositor  in  a  national  bank 
delivered  a  check  for  the  amount 
of  his  deposit  to  the  cashier  of  the 
bank  on  his  representation  that  a 
third  person  wished  to  borrow  that 
amount  on  his  note,  and  on  the  un- 
derstanding that  such  third  person 
would  sign  the  note  as  principal 
and  the  cashier  as  surety.  The 
cashier  signed  the  name  of  the 
third  person  on  the  note  and  in- 
dorsed it  on  the  check  and  appro"- 
priated  the  money.  It  was  held 
that  the  bank  could  not  escape  lia- 
bility for  paying  the  cheek  on  the 
forged  indorsement  on  the  ground 
that  the  transaction  violated  the 
federal  statute  prohibiting  na- 
tional banks  from  lending  money 
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so-called  thrift  bonds,  which  resemble  in  a  general  way  govern- 
ment thrift  stamps,  and  are  a  promise  to  pay  to  the  registered 
holder  thereof  after  a  certain  time  a  sum  of  money  known  as 
their  maturity  value,  arrived  at  by  compounding  interest  on 
the  original  payment  made  to  the  bank  by  the  purchaser,  and 
which  are  redeemable  before  maturity  by  payment  of  the  amount 
originally  invested  and  accrued  compound  interest,  since  they 
are  substantially  of  the  nature  of  ordinary  certificates  of  de- 
posit.®* 

A  bank  has  no  power  to  engage  in  the  business  of  buying 
and  selling  cotton  for  future  delivery.®^  In  "Wyoming  it  is 
ultra  vires  and  a  violation  of  the  banking  laws  for  a  bank  or 
trust  company  to  become  financially  interested  in  a  contract 
concerning  oil  operations  between  third  persons.®'  The  selling 
of  foreign  currency  cannot  be  said  as  matter  of  law  to  be  beyond 
the  lawful  power  of  a  bank.  Whether  it  is  a  part  of  "the  usual 
business  of  banking,"  within  the  meaning  of  a  statutory  provi- 
sion that  "a  bank  shall  carry  on  the  usual  business  of  bank- 
ing, "  is  a  question  of  fact  for  the  jury,  and  if  the  jury  finds  that 
it  is,  selling  such  currency  does  not  violate  a  provision  prohibit- 
ing banks  from  using  any  of  their  moneys,  etc.,  in  trade  or 
commerce.®*  Banks  are  sometimes  expressly  prohibited  from 
employing  their  moneys,  directly  or  indirectly,  in  trade  or 
commerce,  by  buying  and  selling  ordinary  goods,  chattels,  wares 
and  merchandise,  or  by  owning  or  operating  industrial  plants.®' 
In  Massachusetts,  by  express  provision  of  the  statute,  trust  com- 
panies are  forbidden  to  give  collateral  or  other  security  for 
deposits  received  by  them,  except  such  security  as  may  be 
required  by  the  federal  authorities  for  the  deposit  of  postal 
savings  funds,  or  such  security  for  deposits  of  public  or  other 

for    others.      First    Nat.    Bank   of  Bank,  —  Mass.  — ,  135  N.  E.  879. 

Ocilla  V.  Harris,  25  Ga.  App.  667,  69  Under     such     a     statute     the 

104  S.  E.  574.  cashier  of  a  bank  has  no  authority 

6B  Adams   v.   Compo  Bond   Corp.  to  purchase  an  electric  light  plant 

'282  Fed.  894.  to  be  run  by  him  and  the  bank  as 

66  Martin  v.  Hemphill,  —  Tex.  partners,  and  to  release  the  vendor 
Com.  App.  — ,  237  S.  W.  550,  rev'g  from  liability  on  notes  held  by  the 
judgment  —  Tex.  Civ.  App.  — ,  bank  as  a  part  of  the  consideration 
221  S.  "W.  333.  for  the  sale.     Bank  of  Mountain 

67  Green  v.  Commercial  Bank  &  View  v.  McMinds,  210  Mo.  App. 
Trust  Co.,  277  Fed.  527.  630,  235  S.  W.  166. 

68  Federal    Trust    Co.    v.    iState 
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funds  as  may  be  required  by  any  public  authority  making  such 
deposits  or  controlling  the  terms  under  which  they  may  be 
made.'"'  In  that  state  a  trust  company  has  no  right  to  transfer 
assets  of  its  savings  department  to  its  commercial  department 
to  the  injury  of  the  savings  department  '^  nor  to  pledge  securi- 
ties belonging  to  its  savings  department  as  security  for  a  loan 
for  the  benefit  of  its  commercial  department.'''^  The  provisions 
of  the  Massachusetts  statutes  relating  to  trust  companies  re- 
quiring that  all  deposits  in  savings  departments  of  such  com- 
panies shall  be  special  deposits  and  shall  be  placed  in  a  separate 
department,  that  all  investments  shall  be  made  in  accordance 
with  the  law  governing  savings  banks,  and  that  such  deposits 
and  investments  shall  be  appropriated  solely  to  the  security  and 
payment  of  savings  deposits  and  not  mingled  with  other  prop- 
erty of  the  company,  are  mandatory  and  not  directory .''' 

§  860.  —  Power  to  act  as  depositary.  A  bank  has  power  to 
receive  bonds  for  exchange  and  safekeeping.''*  And  a  national 
bank  has  power  to  receive  a  note  and  mortgage  belonging  to  a 
customer  for  safekeeping,  care  and  collection.''^ 

§  861i  —  Engaging  in  other  business  to  save  debt.  Statutes 
prohibiting  banks  from  engaging  in  trade  or  commerce  by  buy- 
ing and  selling  merchandise,  etc.,  sometimes  provide  that  they 
may  sell  all  kinds  of  property  which  may  come  into  their 
possession  as  collateral  security  for  loans,  or  in  the  ordinary 
collection  of  debts.''*  Although  a  national  bank  may  not,  as 
an  original  or  independent  enterprise,  organize  and  conduct  the 
affairs  of  a  separate  corporation,  it  may  do  so  for  the  bona  fide 

70  Under  this  provision  a  trust  Trust  Co.,  —  Mass.  — ,  133  N.  E. 
company    may    give    security    for      630. 

■  general    deposits    of    state    funds  78  Petition  of  Allen,  —  Mass.  — , 

made  by   the   state   treasurer  and  134  N.  E.  253. 

receiver  general.     Com.  v.   Allen,  74  Trustees    of    Elon    College    v. 

—  Mass.  — ,  133  Hr.  E.  625.  Elon  Banking  &  Trust  Co.,  —  N. 

71  Petition  of  Allen,  —  Mass.  — ,  C.  — ,  109  S.  E.  6. 

134  N.  E.  253.  76  Brandenburg     v.     First     Nat. 

72  It  has  no  authority  to  pledge  Bank  of  Casselton,  —  N.  D.  — , 
securities  belonging  to  its  savings      183  N.  W.  643. 

department  as  security  for  a  loan  76  Bank    of    Mountain    View   v. 

for  the  benefit  of  its  commercial  McMinds,  210  Mo.  App.  630,  235 
department.     In   re    Cosmopolitan      S   W.  166. 
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purpose  of  recouping  losses,  in  which  cage  that  enterprise  will 
be  regarded  as  a  mere  trade  name,  and  the  bank  cannot  escape 
liability  on  the  other  corporation's  transactions  on  the  ground 
that  they  were  in  excess  of  its  charter  powers.'"'  Even  if  dealing 
in  Russian  rubles  is  trade  or  commerce  within  the  meaning  of  a 
statute  prohibiting  banks  from  using  any  of  their  moneys,  goods, 
chattels  or  effects  in  trade  or  commerce,  this  will  not  prevent 
the  recovery  of  damages  against  a  bank  for  breach  of  its  writ- 
ten contract  to  deliver  rubles,  where  there  is  nothing  to  show 
that  the  bank  did  not  acquire  the  ownership  of  the  rubles  which 
were  the  subject  of  the  contract  in  such  a  way  as  would  make  its 
contract  to  sell  them  lawful." 

§  862.  Brewing  companies.  A  corporation  organized  for  the 
purpose  of  the  "manufacture  and  sale  of  beer,  ale,  porter,  and 
other  malt  liquors  and  extracts  and  all  the  business  incident 
thereto,"  has  power  to  manufacture  and  sell  malt  extracts.'' 

§  866.  Charitable  corporations.  A  charitable  corporation  can- 
not divert  trust  funds  coming  into  its  hands  for  private  gain 
on  its  own  behalf  or  in  behalf  of  persons  in  its  employ,  nor 
make  contracts  which  will  result  in  private  persons  reaping  the 
benefits  of  bequests  made  to  it  for  charitable  purposes.*" 

§  871.  Hotels.  A  provision  in  a  contract  of  employment  that 
all  tips  received  by  the  employee  shall  be  the  property  of  the 
hotel  company  is  not  ultra  vires,  since  it  relates  to  the  business 
of  the  hotel  and  the  duties  of  the  employee  in  his  employment.*^ 

§  872.  Insurance  and  fraternal  benefit  companies.  A  com- 
pany which  has  power  to  insure  property  against  hazards  inci- 

77  Portsmouth  Cotton  Oil  Befln-  the  testator  knew  of  the  contract 
ing  Corp.  v.  Fourth  Nat.  Bank,  280  between  the  agent  and  the  corpo- 
Fed.  879.  ration     under     which     the     right 

78  Federal  Trust  Co.  v.  State  to  a  commission  was  claimed,  or 
Bank,  —  Mass.  — ,  135  N.  E.  879.  intended  the  agent  to  share  in  the 

79  Becker  v.  Home  Brewing  Co.,  bequest.  Jones  v.  American  Home 
—  Ind.  App.  — ,  136  N.  E.  847.  Finding  Ass'n,  191  Iowa  211,  182 

M  Such  a  corporation  cannot  le-  N.  W.  19i. 

gaily  pay  an  agent  a  commission  SlGloyd  v.  Hotel  La  Salle.  Co., 

out  of  a  bequest  to  it  procured  by  221  111.  App.  104. 
him,  where  it  does  not  appear  that 
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dent  to  its  transportation,  and  which,  has  paid  a  loss  under 
such  a  policy,  has  implied  power  to  take  for  its  indemnity  an 
assignment  of  the  claim  of  the  insured  against  the  carrier 
responsible  for  the  loss,  and  to  prosecute  the  same  to  judg- 
ment.** 

There  is  no  contractual  relation  between  a  fraternal  order 
or  association  and  a  subordinate  branch  or  body  organized  by 
it  by  or  under  which  the  superior  order  or  association  may 
reserve  to  itself  the  right  to  take  possession  of,  and  use  as  its  own, 
property  of  the  subordinate  association  in  the  event  of  lawful 
suspension  or  dissolution  of  the  latter.'*  But  where  funds  are 
given  and  contributed  by  the  superior  order  or  association  to 
the  subordinate  one,  and  are  accepted  by  the  latter,  upon  the 
trust  that  they  are  to  be  used  only  for  the  purposes  specified 
in  thcf  certificate  of  incorporation  of  the  subordinate  associa- 
tion, the  superior  association  has  a  sufficient  interest  in  the  per- 
formance of  the  trust  to  give  it  a  standing  in  a  court  of  equity 
to  restrict  and  confine  the  use  of  such  funds  to  the  purposes  so 
specified.** 

§  877.  Mining  and  quarry  companies.  A  mining  company 
may,  for  a  consideration,  enter  into  a  contract  with  its  employees 
absolutely  to  furnish  them  with  medical  attention  at  all  times 
during  their  service.'* 

§  881.  Racingf  associations.  Charter  power  to  acquire 
grounds  for  driving  park  purposes  and  to  hold  driving  com- 
petitions includes  power  to  carry  on  running  race-meets.  "Driv- 
ing," as  used  in  such  a  grant  of  power,  is  not  restricted  to  trot- 
ting and  pacing  races,  but  includes  driving  by  the  rider  in  a 
running  race.'®  In  Canada  a  statute  permits  betting  upon  race- 
courses of  associations  incorporated  before  a  specified  date," 

82  Hartford  Fire  Ins.  Co.  v.  Gal-  »5  Virginia  Iron,  Coal  &  Coke 
veaton,  H.  &  S.  A.  E.  Co.,  —  Tex.  Co.  v.  Odle's  Adm'r,  128  Va.  280, 
— ,  239  S.  W.  919,  rev'g  220  S.  W.      105  S.  E.  107. 

781.  86Kex  V.  Windsor  Jockey  Club, 

83  Herman     v.     Brooklyn     Sav.      51  Ontario  L.  E.  528. 

Bank,   196   N.   T.   App.   Div.   269,  87Eex  v.  Western  Eaeing  Ass'n, 

187  N.  T.  Supp.  738.  51    Ontario    L.    E.   533;     Eex    v. 

84  Herman  v.  Brooklyn  Sav.  Windsor  Jockey  Club,  51  Ontario 
Bank,   196  N.   T.   App.   Div.   269,  L.  E.  528, 

187  N.  y.  Supp.  738. 
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and  this  exemption  extends  to  betting  on  a  race-course  owned 
by  an  association  incorporated  before  the  date  specified,  though 
it  is  in  a  locality  other  than  that  designated  in  the  original 
charter  of  the  corporation  and  was  acquired  by  it  under  author- 
ity granted  to  it  by  supplementary  letters  patent  issued  after 
said  date.'* 

§882.  Railroads — In  general.  A  railroad  company  has  no 
right  to  carry  on  a  storage  business,  but  may  only  store  cars 
and  merchandise  as  incidental  to  its  duty  to  transport.*^  An 
electric  railroad  company  has  implied  power  to  erect  and  main- 
tain a  power  plant  of  sufficient  capacity  not  only  to  care  for  its 
present  requirements  but  also  for  any  reasonably  probable 
growth  of  its  business  in  the  future,  and  to  sell  its  excess  power 
not  needed  for  immediate  use  to  industries  along  its  line  or  to 
a  power  company  for  distribution  and  sale  to  such  industries.'" 

§  896.  Turnpike  companies.  A  turnpike  company  has  power 
to  collect  tolls  only  when,  and  so  far  as,  power  to  do  so  is  ex- 
pressly or  impliedly  granted  to  it  by  the  legislature.'^  Where  a 
turnpike  company 's  charter  provides  for  the  levying  and  col- 
lection of  a  tax  for  its  benefit,  requires  it  to  issue  stock  to  sub- 
scribers and  to  taxpayers  to  the  extent  of  the  taxes  paid  by 
them,  and  limits  the  amount  of  its  capital  stock  to  a  specified 
sum  without  power  to  increase  it,  this  limitation  of  the  amount 
of  its  stock  is  the  limitation  of  the  taxes  levied  by  the  charter 
for  its  benefit,  and  it  is  not  entitled  to  any  additional  tax  after 
it  has  issued  stock  to  the  full  amount  so  authorized."  Under 
the  Tennessee  statute  authorizing  turnpike  companies  to  col- 
lect tolls  from  horse-drawn  vehicles,  and  excepting  persons  go- 
ing on  certain  missions  and  persons  traveling  on  foot,  it  has 
been. held  that  such  a  company  may  collect  tolls  from  automo- 
biles, though  they  are  not  mentioned  in  the  statute  and  it  does 
not  fix  any  rate  of  toU  for  them.'* 

88  Eex  V.  Western  Eacing  Ass  'n,  8X  Turner  v.  Eslick,  146  Tenn. 
51  Ontario  L.  B.  533.  236,  240  S.  W.  786. 

89  Bessemer  &  L.  E.  B.  Co.  v.  82"Vanceburg  &  St.  L.  T.  E.  Co. 
Ford  Collieries  Co.,  273  Pa.  166,  v  Chesapeake  &  O.  By.  Co.,  280 
116  Atl.  802.  Fed.  482. 

80  Dickman   v.   Madison    County  93  Turner   v.    Esliok,    146    Tenn. 

Light   &  Power  Co.,   304  111.  470,      236,  240  S.  W.  786. 
136  N.  E.  790. 
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§  898.  Water  companies.^*  Unless  prohibited  by  statute,  a 
water  company  supplying  water  for  irrigation  has  power  to 
take  on  new  consumers,  except  that  when  the  demand  of  its 
existing  customers  has  reached  the  limit  of  its  supply,  it  has 
no  right  to  take  on  new  consumers  to  the  necessary  injury  of 
those  it  has.'^ 

94  Power  to  make  rules  and  regu-  Ass  'n  v.  Railroad  Commission  of 
lotions,  see  §  846,  supra.  California,  185  Cal.  218,  196  Pac. 

9B Butte    County    Water    Users'      265. 
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Contracts  in  General 

§  900.  General  rule. 

§  901.  Contracts  foreign  to  objects  for  which  corporation  created — Gen- 
eral rule. 
§  905.  Illegal  contracts — Contracts  prohibited  by  charter  or  statute. 
§  906.  —  Contracts  against  public  policy. 
§  911.  Assumption  of  pre-existing^debts. 
§  912.  Assumption  of  contracts  of  predecessors. 
§  915.  Employment  of  agents,  attorneys  and  servants. 
§  916.  Implied  contracts. 

§  917.  Limitation  of  indebtedness — ^In  general. 
§  921.  Construction  of  contracts. 
§  922.  Presumptions   and  evidence. 

§  900.  General  rale.  A  corporation  has  implied  power  to 
make  all  contracts  which  are  essential  to  the  successful  prose- 
cution of  its  authorized  business,  or  which  tend  directly  to 
promote  such  business,  or  are  necessary  and  helpful  in  carrying 
it  on,  or  which  are  an  appropriate  means  by  which  it  may  be 
reasonably  expected  that  such  business  will  be  advanced.^  A 
contract  of  a  bank  is  legal  if  it  is  not  expressly  prohibited,  and 
if  it  has  a  natural  and  reasonable  tendency  to  aid  in  the  ac- 
complishment of  the  objects  for  which  it  is  created.* 

§  901.  Contracts  foreign  to  objects  for  which  corporation 
created — General  rule.  A  contract  of  a  bank  which  is  outside 
the  object  of  its  creation  as  defined  in  the  law  of  its  organiza- 
tion, and  therefore  beyond  the  powers  conferred  upon  it  by 
the  legislature,  is  wholly  void  and  of  no  legal  effect.'  And,  if 
within  its  legal  power,  express  or  implied,  it  may  make  such 
character  of  contract  to  aid  in  the  accomplishment  of  the  ob- 
ject for  which  it  is  made  as  an  individual  might  make.* 

1  Irrigated  Valleys  Land  Co.  of  3  Exchange  Bank  v.  Hensley  & 
California  v.  Altman,  —  Cal.  App.  Eoland,  —  Tex.  Civ.  App.  — ,  240 
— ,  207  Pac.  401.  S.  w.  679. 

2  Exchange  Bank  v.  Hensley  &  4  Exchange  Bank  v.  Hensley  & 
Eoland,  —  Tex.  Civ.  App.  — ,  240  Eoland,  —  Tex.  Civ.  App.  — ,  240  S. 
S.  W.  679.  W.  679. 
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§  905.  niegal  contracts — Contracts  prohibited  by  charter  or 
statute.^  In  Arkansas  a  mutual  insurance  company  has  no 
power  to  enter  into  binding  contracts  of  insurance  until  the 
insurance  commissioner  has  licensed  it  to  transact  an  insurance 
business,  and  where  such  a  company  receives  an  application  and 
the  premium  for  a  policy  and  issues  a  receipt  and  the  property 
sought  to  be  insured  is  destroyed  by  fire  before  it  receives 
such  a  license,  subsequent  conduct  and  letters  of  its  officers 
recognizing  or  admitting  the  applicant's  claim  for  the  amount 
of  his  loss  cannot  create  a  contract  of  insurance  which  will 
bind  the  company.^ 

§  906.  —  Contracts  ag^ainst  public  policy.''  A  provision  in  a 
contract  of  employment  between  a  hotel  company  and  an  em- 
ployee that  all  tips  received  by  the  employee  shall  be  the  prop- 
erty of  the  company  is  not  contrary  to  public  policy.* 

§911.  Assumption  of  pre-existing  debts.®  It  is  within  the 
powers  of  a  provision  company,  which  is  authorized  to  buy, 
own,  sell  and  lease  real  estate,  to  agree  to  pay  a  materialman 
"for  materials  furnished  by  him  for  use  in  painting  a  building 
in  which  it  has  an  interest  and  which  is  occupied  by  it,  in 
order  to  prevent  the  filing  of  a  materialman's  lien.^" 

§  912.  Assumption  of  contracts  of  predecessors.^^  "Where  a 
corporation  on  taking  over  the  business  of  an  individual  as- 
sumes his  liabilities,  it  is  liable  on  corporate  notes  executed  by 

5  See  also  chap.  38,  infra.  On    reorganization,    see    §  4982, 

6  Jackson    v.    Mutual    Fire    Ins.      infra. 

Ass  'n  of  Arkansas,  —  Ark.  — ,  242  10  Becker  Provision  Co.  v.  Parker 

S.  W.  567.  Hardware  Co.,  —  Ark.  — ,  226  S. 

V  See  also  chap.  38,  infra.  W.  177. 

Gambling  contracts,  see  Lamson  11  Assumption  of  contracts  on  in- 

Bros.  &  Co.  V.  Turner,  277  Fed.  680.  corporation  of  partnership  or  asso- 

8  Gloyd   V.   Hotel  La  Salle   Co.,  elation,  see  §§  375-382,  supra. 

221  111.  App.  104.  On  combination,  consolidation  or 

9  Assumption  of  debts  on  incor-  merger,  see  §§  4741-4744,  infra, 
poration    of    partnership    or    asso-  On     reorganization,     see     §  4982, 
elation,  see  §§  375-382,  supra.  infra. 

On  combination,  consolidation  or 
merger,  see  §,§  4741-4744,  infra. 
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him  as  its  manager  in  renewal  of  individual  notes  given  by  him 
for  liabilities  incurred  in  conducting  such  business." 

§915.  Employment  of  agents,  attorneys  and  servants.    A 

corporation  purchasing  the  stock,  plant  and  business  of  another 
corporation,  and  giving  its  bonds  in  payment  therefor,  is  bound 
by  its  contract,  entered  into  as  a  part  of  the  contract  of  pur- 
chase, to  employ  a  specified  person  as  manager  for  a  fixed  pe- 
riod and  at  a  specified  salary,  and  said  person  may  enforce  such 
contract  where  the  corporation  has  received  the  benefit  of  it.^' 
Contracts  of  employment  sometimes  provide  for  the  payment 
of  a  percentage  of  the  profits  of  the  corporation  on  a  particular 
transaction  to  the  employee,^*  or  provide  for  the  payment  of 
commissions  on  collections,'^   or  sales,'*   or  provide  that  the 


12  Olympia  Nat.  Bank  v.  Murphy- 
Motor  Car  Co.,  116  Wash.  695,  200 
Pao.  577. 

13  Laf  ean  v.  American  Caramel 
Co.,  271  Pa.  276,  114  Atl.  622. 

14  Where  the  defendant  corpora- 
tion agreed  to  pay  plaintiff  50  per 
cent,  of  its  net  profits  from  the 
sale  of  stock  which  it  had  been 
employed  to  sell,  it  was  held  that 
in  determining  its  net  profits  the 
defendant  had  no  right  to  deduct 
from  its  gross  profits  the  salary  of 
its  president  nor  commissions  paid 
tc  itself.  Wightman  v.  G.  G.  Hyn- 
son  &  Co.,  197  N.  Y.  App.  Div.  526, 
189  N.  Y.  Supp.  446. 

The  meaning  to  be  given  to  the 
word  "sale,"  as  used  in  a  contract 
agreeing  to  give  an  employee  a  per- 
centage of  the  profits  of  the  sale 
ot  property,  is  a  question  of  inten- 
tion as  indicated  by  the  context  or 
the  surrounding  circumstances  and 
the  conduct  of  the  parties.  A 
transfer  of  all  the  assets  of  a  cor- 
poration to  a  new  corporation  in 
consideration  for  stock  and  bonds 
of  the  latter  was  held  to  be  a  sale 
within  the  meaning  of  a  contract 


by  a  third  corporation,  which 
owned  a  majority  of  the  stock  of 
the  first  corporation,  to  pay  a  per- 
son employed  as  manager  of  the 
first  corporation  six  per  cent  of 
the  profits  received  by  it  on  the 
sale  of  the  assets  of  the  first  cor- 
poration in  case  of  a  sale  thereof 
prior  to  the  expiration  of  his  eon- 
tract  of  employment.  W.  T.  Board- 
man  Co.  v.  Fetch,  186  Cal.  476,  199 
Pae.  1047. 

16  Whether  the  provision  of  a 
contract  that  commissions  on  un- 
collected accounts  should  be  for- 
feited on  termination  of  the  plain- 
tiff's agency  was  waived  for  15 
or  for  30  days  held  to  be  a  ques- 
tion for  the  jury.  Gough  v.  Texas 
Co.,  116  S.  C.  380,  108  S.  E.  153. 

16  Grand  Bay  Land  Co.  v.  iSimp- 
son,  205  Ala.  347,  87  So.  186. 

In  Paine  v.  Hart-Parr  Co.,  — 
Tex.  Com.  App.  — ,  228  S.  W.  121, 
rev'g  —  Tex.  Civ.  App.  — ,  199  S. 
W.  822,  a  petition  in  an  action  by 
a  sales  agent  to  recover  on  a  con- 
tract for  the  payment  of  commis- 
sions was  held  to  state  a  cause  of 
action.  . 
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employee  shall  share  in  the  profits  or  losses  of  the  business.^''  As 
in  other  eases,  a  corporation  employing  a  person  for  a  fixed 
term  is  liable  in  damages  if  it  discharges  him  before  the  ex- 
piration of  the  contract  period  without  good  cause.^^  The 
negligent  or  wilful  failure  of  a  person  employed  as  manager 
of  a  gas  and  electric  plant  to  use  reasonable  care  to  comply 
with  municipal  ordinances  is  sufficient  ground  for  his  dis- 
charge.^8 

§  916.  Implied  contracts.  A  promise  to  pay  the  reasonable 
value  of  services  rendered  to  a  corporation  at  its  request  and 
any  reasonable,  expenses  incurred  in  complying  with  such  re- 
quest may  be  implied  against  it  in  the  same  manner  as  against 
individuals  under  like  circumstances.^" 

§917.  Limitation  of  indebtedness — In  general.  In  the  ab- 
sence of  charter  of  statutory  restrictions,  there  is  no  limita- 
tion upon  the  amount  of  indebtedness  which  a  corporation  may 
incur,  and  it  may  incur  indebtedness  in  excess  of  its  capital, 
if  done  within  the  scope  of  its  charter  powers.''^  Statutes 
sometimes  limit  the  purposes  for  which  banks  may  contract 
indebtedness  or  liability.^^ 

Statutes  sometimes  prohibit  certain  classes  of  corporations 
from  purchasing  property  on  credit.^^ 

A  Texas  statute  denounces  as  void  the  creation  of  indebtedness 

17  In  Fernieh-Murphy  Printing  pies  &  Staples,  Inc.,  —  Va.  — ,  112 
Co:  V.  Palmer,  113  "Wash.  566,  194       S.  E.  802. 

Pae.  785,  it  was  held  that  a  con-  21  Sylvester  Watts  Smyth  Eealty 

tract  under  which  the  manager  of  Co.  v.  American  Surety  Co.  of  New 

a  business    was    to    share    in    its  York,  —  Mo.  — ,  238  S.  W.  494. 

profits  or  losses  contemplated  that  22  Peet  v.  Des  Moines  Sav.  Bank, 

interest  paid   by  the   company  on  190  Iowa  1020,  181  N.  W.  503. 

outstanding  obligations  was  to  be  23  Evidence  held  to  show  that  a 

deducted    from   gross    earnings    in  sale  of  goods  to  a  corporation  was 

determining  net  earnings,  in  view  one  on  credit.     Gnaedinger  &  Sons 

of  the  construction  put  upon  it  by  v.    Turtleford    Grain    Growers    Co- 

the  parties  themselves.  operative  Ass  'n,  15  Sask.  L.  E.  207. 

18  W.  P.  Boardman  Co.  v.  Petch,  In  Pennsylvania  co-operative  as- 
186  Cal.  476,  199  Pac.  1047.  sociations    are    forbidden    to    pur- 

19  W.  P.  Boardman  Co.  v.  Petch,  chase  property  on  credit.  Oavanna 
186  Oal.  476,  199  Pae.  1047.      '  v.    Tri-State    Co-operative    Ass'n, 

20  Haynes  Chemical  Corp.  v.  Sta-  77  Pa.   Super.   Ct.   358. 
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operating  as  a  lien  upon  the  property  of  a  railway  company 
used  by  it  in  conducting  the  business  for  which  it  was  chartered, 
unless  such  indebtedness  is  authorized  by  the  railroad  commis- 
sion, but  authorization  by  the  commission  is  not  necessary  to 
the  creation  of  a  valid  indebtedness  which  does  not  operate  as 
a  lien  upon  property  essential  to  or  of  use  in  the  operation  of 
the  road.2* 

§  921.  Construction  of  contracts.  In  construing  a  written 
contract  the  court  by  the  aid  of  extrinsic  evidence  may  put  it- 
self in  the  situation  of  the  parties  and  look  at  the  contract  from 
their  standpoint.**  The  practical  construction  put  upon  the 
contract  may  be  considered  and  is  very  persuasive  of  its  real 
meaning,  where  its  terms  are  equivocal.*^  The  construction  of 
a  written  contract  is  a  question  of  law  for  the  court.*''  And 
this  is  equally  true  although  extrinsic  evidence  of  the  sur- 
rounding circumstances  and  of  the  practical  construction  put 
upon  it  by  the  parties  is  received  to  aid  in  its  construction.*^ 

§  922.  Presumptions  and  evidence.  There  is  no  presumption 
that  parties  intended  to  enter  into  an  ultra  vires  contract,  but 
the  presumption  is  that  they  knew  the  powers  of  the  corpora- 
tion and  the  law  with  reference  thereto,  and  that  they  intended 
to  obey  the  law.*'  Where  a  contract  is  made  to  promote  the 
business  of  a  corporation  and  for  its  benefit,  and  the  defense 
of  ultra  vires  is  not  specially  pleaded,  and  the  certificate  of 
incorporation  is  not  in  evidence,  it  cannot  be  held  that -it  is 
ultra  vires.*" 

24  Lumpkin  v.  Brown,  —  Tex.  ucts  Corp.,  —  Conn.  — ,  118  Atl.  37. 
Com.  App.  — ,  229  S.  W.  498,  rev  'g  29  Luhrig  Collieries  Co.  v.  Inter- 

—  Tex.  Civ.  App.  — ,  206  S.  W.  217.  state   Coal   &   Dock   Co.,   281   Fed. 

26Sa£ford  v.  Morris  Metal  Prod-  265;  Humble  Oil  &  Eefining  Co.  v. 

ucts  Corp.,  —  Conn.  — ,  118  Atl.  37.  Strauss,  —  Tex.  Civ,  App.  — ,  243 

26  Safford  v.  Morris  Metal  Prod-  P.  W.  528. 

ucts  Corp.,  —  Conn.  — ,  118  Atl.  37.  80  Eastern    Shore    Brokerage    & 

27  Safford  v.  Morris  Metal  Prod-  Commission  Co.  v.  Harrison,  —  Md. 
ucts  Corp.,  —  Conn.  — ,  118  Atl.  37.  — ,  118  Atl.  192. 

28  Safford  v.  Morris  Metal  Prod- 
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CHAPTER  23 

Powers  as  to  Sueetyship  and  Guaranty 

I.   EXPRESS   POWER 


§  923.  Nature  and  extent. 


II.   IMPLIED    POWER 


§  924.  General  rule.  ' 

§  925.  Applicability  of  rule  to  particular  corporations. 

§  926.  Where   in  furtherance   of  business — General  rule. 

§  927.  :r-  As  part  of  business. 

§  929.  —  To  protect  indebtedness  or  pay  debt. 

§  930.  —  To  increase  business. 

I.  EXPRESS  POWER 

§  923.  Nature  and  extent.  A  corporation  may  be  au- 
thorized to  enter  into  contracts  of  suretyship  or  guaranty  by 
its  charter  or  the  statutes  imder  which  it  is  organized.^  Where 
a  contract  of  guaranty  is  made  to  promote  the  business  of  a 
corporation  and  for  its  benefit,  and  the  defense  of  ultra  vires 
is  not  specially  pleaded,  and  the  certificate  of  incorporation  is 
not  offered  in  evidence,  it  cannot  be  held  that  it  is  ultra  vires.^ 

II.  IMPLIED    POWER 

§  924.  General  rule.*  As  a  general  rule,  in  the  absence  of 
express  authority,  no  corporation  has  the  power  to  become  a 

1  For  this  reason  the  power  of  a  2  Eastern     Shore     Brokerage     & 

corporation   to    enter   into   such    a  Commission    Co.    v.    Harrison,    — 

contract  cannot  be  determined  on  Md.  — ,  118  Atl.  192. 

a  rule  for  judgment  for  want  of  a  3  Implied    power    of    corporation 

sufficient     affidavit      of     defense,  to  guarantee  customer's  indebted- 

where  its  charter  is  not  in  the  rec-  ness,  see  note  30  Yale  Law  Jour- 

ord.     Traylor  Engineering  &  Man-  nal  89. 

ufacturing    Co.    v.    United    States  Power  of  corporation  to  guaran- 

Shipping   Board   Emergency    Fleet  tee    for    accommodation    the    con- 

Corp.,  277  Fed.  248.  tracts  of  its  customers  or  vendors 
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surety  or  guarantor,  or  to  otherwise  lend  its  credit  to  another 
person  or  corporation,  at  least  where  not  in  furtherance  of  its 
business.*  It  is  ultra  vires  for  a  corporation  to  give  accommo- 
dation security  for  the  personal  debt  of  its  president.*  A  con- 
tract of  guaranty  otherwise  ultra  vires  cannot  be  made  intra 
vires  as  against  creditors  because  authorized  by  the  board  of 
directors.* 

§  925.  Applicability  of  rule  to  particular  corporations.    A 

national  bank  has  no  power  to  lend  its  credit  to  any  person,  or 
to  become  the  guarantor  of  the  obligation  of  another,  except 
upon  obligations  which  it  owns  or  has  an  interest  in,  and  which 
it  is  necessary  to  guarantee  in  order  to  transfer.''  A  state 
bank  has  no  power  to  loan  its  credit,  or  to  become  surety  for 
another  on  any  obligation,  or  to  guarantee  the  payment  of 
the  debt  of  another  solely  for  the  benefit  of  the  debtor.* 

§  926.  Where  in  furtherance  of  business — General  rule. 
Power  to  make  a  contract  of  guaranty  is  sometimes  implied 
when  it  is  necessary  to  enable  a  corporation  to  accomplish  the 
objects  for  which  it  is  created,  or  when  it  is  reasonably  neces- 
sary in  the  conduct  of  its  business.^  Under  the  California 
statute  giving  corporations  power  to  enter  into  any  obligations 
or  contracts  essential  to  the  transaction  of  their  ordinary  af- 

with  third  persons  is  the  subject  A  guaranty  and  a  letter  of  credit 

of  a  note  in  11  A.  L.  E.  554.  distinguished.     Border  Nat.   Bank 

4Traylor   Engineering   &   Manu-  v.  American  Nat.  Bank,  282  Fed. 

facturing  Co.  v.  United  States  Ship-  73. 

ping  Board  Emergency  Fleet  Corp.,  8  Bank   of  Lumpkin  v.  People 's 

277  Fed.  248;  In  re  John  B.  Eose  Bank  of  Athens,  27  Ga.  App.  459, 

Co.,  275  Fed.  416.  108  S.  E.  835;  IngersoU  v.  Kansas 

5  Eice  V.  Mitach,  92  N.  J.  Eq.  State  Bank,  110  Kan.  122,  202  Pac. 
693,  114  Atl.  812.  837. 

6  In  re  John  B.  Eose  Co.,  275  An  agreement  by  a  bank  to  pay 
Fed.  416.  a  third  person's  draft  upon  one  of 

7  Border  Nat.  Bank  v.  American  its  customers  held  not  a  contract 
Nat.  Bank,  282  Fed.  73;  Citizens'  of  suretyship  or  guaranty.  Bank 
Nat.  Bank  of  Cameron  v.  Good  of  Lumpkin  v.  People's  Bank  of 
Eoads  Gravel  Co.,  —  Tex.  Civ.  App.  Athens,  27  Ga.  App.  459,  108  S.  E. 
— ,   236  S.  W.  153;   Alex  Woldert  835. 

Co.  V.  Citizens' Bank  of  Ft.  Valley,  9 In   re   John  B.   Rose   Co.,   275 

Ga.,  —  Tex.  Civ.  App.  — ,  234  S.      Fed.  416. 
W.  124. 
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fairs  or  for  the  purposes  of  the  corporation,  it  is  held  that  a 
corporation  has  authority,  in  making  financial  transactions, 
which  inure  to  its  own  benefit,  in  its  regular  course  of  business, 
to  aid  customers  by  guaranteeing  payment  of  their  obligations.^"* 

§  927.  —  As  part  of  business.  To  make  one  corporation  a 
subsidiary  of  another,  within  the  rule,  laid  down  by  some  courts, 
that  a  corporation  may  guarantee  indebtedness  incurred  by  its 
subsidiaries,  it  is  necessary  that  the  one  company  should  itself 
control  the  other.  The  fact  that  its  president,  who  owns  a 
majority  of  its  stock,  controls  the  other  company  is  not  suf- 
ficient.^^ That  the  majority  of  the  stock  of  two  corporations 
is  owned  by  the  same  person  is  of  no  consequence  in  determin- 
ing the  power  of  one  of  them  to  guarantee  the  obligations  of 
the  other.i2 

§  929.  —  To  protect  indebtedness  or  pay  debt.  A  bank  has 
power,  as  incident  to  its  business  of  banking,  to  guarantee 
performance  of  a  contract  by  a  person  to  whom  it  has  loaned 
money  in  order  to  protect  itself  against  loss.^^  A  bank  may 
guarantee  the  weight  of  cotton  pledged  to  and  sold  by  it,  since 
such  a  guaranty  is  a  matter  incidental  to  realization  upon  its 
security.^*  And  a  bank  which  has  lawfully  taken  a  chattel 
mortgage  to  secure  a  note  for  an  indebtedness  to  it  may  guar- 
antee the  title,  quality  and  fitness  of  the  mortgaged  chattels 
as  part  of  the  consideration  for  an  agreement  by  a  third  person 
to  purchase  them  and  to  assume  the  seller's  indebtedness  to 
it  and  execute  a  new  note  and  mortgage  therefor.^* 

10  So*  a  canning  company  has  money  to  a  contractor  to  enable 
authority  to  guarantee  payment  of  him  to  perform  a  contract  which 
notes  given  for  the  rent  of  land  has  been  assigned  to  it  as  security 
by  a  person  who  has  agreed  to  may  guarantee  payment  for  mate- 
raise  tomatoes  on  said  land  and  to  rials  purchased  by  him  to  carry  out 
sell  them  to  the  company.  Irwin  v.  such  contract.  J.  L.  Mott  Iron 
Colburn,  —  Cal.  App.  — ,  204  Pae.  Works  v.  Kaiser 'Co.,  —  S.  C.  — , 
551.  103  S.  B.  783. 

11  In  re  John  B.  Eose  Co.,  275  14  Taylor  v.  HemphiU,  —  Tex. 
Fed.  416.  Civ.  App.  — ,  238  S.  W.  986. 

12  In  re  Gilchrist  Co.,  278  Fed.  IB  Exchange  Bank  v.  Hensley  & 
2S5.  Roland,  —  Tex.  Civ.  App.  — ,  240 

13  So    bank    which    has    loaned  S.  W.  679. 
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§  930.  —  To  increase  business.  A  corporation  organized  to 
engage  in  the  business  of  buying,  selling,  jobbing,  manufactur- 
ing and  dealing  in  dry  goods  and  carrying  on  a  department 
store  has  no  implied  power  to  guarantee  performance  of  a  lease 
by  another  corporation  engaged  in  a  similar  business,  though 
the  occupation  of  the  leased  premises  by  the  lessee  would  be 
of  advantage  to  the  first  named  corporation.^® 

16  In  re   Gilchrist   Co.,   278  Fed. 
235. 
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CHAPTER  24 
PowEE  TO  Act  in  a  Representative  oe  Fiducuey  Capacity 

§  934.  Power  to  act  as  trustee — Express  authority. 
§  937.  Power  to  act  as  executor  or  administrator. 

§  934.  Power  to   act   as   trustee — Express   authority.^     In 

Missouri,  by  express  provision  of  the  statute,  a  trust  company 
may  act  as  trustee.  So  such  a  company  may  act  as  trustee  of 
a  spendthrift  trust  created  by  will,  and  in  the  performance  of 
such  a  trust  has  implied  power  to  exercise  the  judgment  of  a 
natural  person  in  determining  whether  the  beneficiary  has  com- 
plied with  conditions  as  to  sobriety  and  good  behavior  which 
will  entitle  him  to  the  estate  under  the  terms  of  the  will.'' 

§  937.  Power  to  act  as  executor  or  administrator.'  By  stat- 
ute in  England  and  the  British  Colonies  a  corporation  may  act 
as  executor.*  In  Missouri,  by  express  provision  of  the  statute, 
a  trust  company  may  act  as  executor.^  A  New  York  corpora- 
tion to  which  letters  testamentary  are  issued  under  the  will  of 
a  nonresident  by  the  probate  court  of  another  state  is  a  for- 
eign executor  in  New  York.^  A  banking  corporation  acting  as 
administrator  and  trustee  may  deposit  dividends  i-eceived  by 
it  on  stock  belonging  to  the  trust  estate  in  its  own  bank  and 
issue  certificates  of  deposits  therefor,  but  it  is  its  duty  to  re- 
invest the  interest  on  such  certificates  as  it  becomes  due,  as  is 
chargeable  with  interest  thereon  in  case  it  fails  to  do  so.' 

1  Power  to  execute  trust  inVolv-  4  In  re  McLaughlin,  L.  R.  Pro- 
ins;  a  determination  regarding  the       bate  Div.,  1922,  p.  235. 

personal  conduct  or  needs  of  bene-  5  Kerens  v.  St.  Louis  Union  Trust 

ficiaries.     See  note  11  A.  L.  E.  300.  Co;,  283  Mo.  601,  11  A.  L.  R.  288, 

Foreign  corporations,  see  §  5886,  223  S.  W.  645. 

infra.  6  Hill   v.   International   Products 

2  Kerens  v.  St.  Louis  Union  Co.,  198  N.  Y.  App.  Div.  591,  190 
Trust  Co.,  283  Mo.  601,  11  A.  L.  E.  N.  Y.  Supp.  653. 

288,  223  S.  W.  645.  TKnagenhjelm  v.   Ehode   Island 

3  Liability  of  trust  company  act-  Hospital  Trdst  Co.,  43  E.  I.  559, 
ing  as  executor  for  losses  due  to       114  Atl.  5. 

negligence  and  breaches  of  duty. 
Wisconsin  Trust  Co.  v.  Cousins, 
172  Wis.  486,  179  N.  W.  801. 
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CHAPTER  25 
Power  to  Borrow  and  Loan 

I.   POWEB  TO  BORROW 

§  939.  General  rales. 

§  942.  Charter,  constitutional  or  statutory  prohibitions  or  restrictions. 

§  944.  Limitation  as  to  amount. 

§  945.  Defenses  to  actions  to  recover  back. 

II.   POWER   TO   LOAN 

§  949.  Constitutional,  charter  or  statutory  prohibition  or  restriction. 
I.    POWER  TO  BORROW 

§  939.  General  rules.  Corporations  are  sometimes  expressly 
given  power  to  borrow  money  for  the  purpose  of  carrying  out 
the  objects  of  the  company.^ 

§942.  Charter,  constitutional  or  statutory  prohibitions  or 
restrictions.^  A  person  loaning  money  to  a  corporation  which 
is  authorized  to  borrow  it  when  authorized  by  a  by-law  sanc- 
tioned by  a  vote  of  a  certain  per  cent  of  the  stock  represented 
at  a  meeting  called  for  that  purpose,  has  a  right  to  assume  that 
the  prescribed  conditions  have  been  complied  with.' 

§  944.  Limitation  as  to  amount.* 

§  945.  Defenses  to  actions  to  recover  back.*  In  New  York 
the  defense  of  usury  is  not  available  to  a  corporation.® 

1  Dominion  Trust  Co.  v.  Eoyal  4  Limitation  of  indebtedness,  see 
Bank  of  Canada,  29  British  Colum-       §  917,  supra. 

bia,  169.  5  Actions  on  notes,  see  §  961,  in- 

2  Limitation  of  indebtedness,  see       fra. 

§  917,  supra.  6  See   Harris   v.  "Eakins,   201   N. 

3  Dominion  Trust  Co.  v.  Eoyal  Y.  App.  Div.  257,  194  N.  Y.  Supp. 
Bank  of  Canada,  29  British  Colum-      187. 

bia  169. 
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II.   POWER  TO   LOAN 

§949.  Constitutional,  charter  or  statutory  prohibition  or 
restriction.  The  provision  of  the  Kansas  statute  that  the  bank 
commissioner  may  require  loans  made  by  a  bank  in  excess  of 
the  statutory  maximum  to  be  reduced  to  the  legal  limit  within 
sixty  days  does  not  impose  upon  him  the  absolute  duty  of 
seeing  that  such  reduction  is  made  within  that  time,  but 
intrusts  him  with  a  considerable  discretion  in  handling  the 
matter.' 

7  state  V.  "Wilson,  108  Kan.  641, 
196  Pae.  758. 
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CHAPTER  26 

Powers  as  to  Negotiable  Instruments 

§  950.  General  rule  as  to  implied  power  to  execute — Eule  in  England  and 

Canada. 
§  951.  —  Eule  in  the  United  States. 
§  954.  Express  or  implied  prohibition  or  restriction. 
§  955.  Indorsement  or  other  mode  of  transfer. 
§  957.  Accommodation  paper — Power  to  execute. 
§  959.  —  "What  is  accommodation  jiaper. 
§  961.  Defenses  in  actions  on  negotiable  paper. 

§  950.  General  rule  as  to  implied  power  to  execute— Rule  in 
England  and  Canada.  In  Saskatchewan  a  telephone  company 
incorporated  under  the  rural  telephone  act  has  power  to  make 
promissory  notes.  ^ 

§  951.  —  Rule  in  the  United  States.  In  the  absence  of  a 
showing  to  the  contrary,  it  will  be  assumed  that  a  corporation 
having  power  to  make  notes  and  to  give  a  deed  of  trust  to  se- 
cure them  has  power  to  provide  for  their  payinent,  and  to  agree 
on  an  extension  of  their  dates  of  payment.^ 

§  954.  Express   or   implied   prohibition   or  restriction.    In 

Kansas  a  bank  has  no  power  to  accept  a  bill  of  exchange  payable 
at  a  future  date.  Power  to  certify  checks  does  not  include 
power  to  accept  such  a  bill.* 

§  955.  Indorsement  or  other  mode  of  transfer.  The  Nego- 
tiable Instruments  Law  provides  that  the  indorsement  or  as- 
signment of  a  note  by  a  corporation  passes  the  property  there- 
in, notwithstandiug  that  from  want  of  capacity  the  corporation 

1  Canadian  Bank  of  Commerce  v.  —  Tex.  Civ.  App.  — ,  227  S.  W. 
Cudworth  Eural  Tel.  Co.,  15  Sask.       709. 

L.  E.  67.  3  Ingersoll  v.  Kansas  State  Bank, 

2  El  Paso  Townsite  Go.  v.  Watts,       110  Kan.  122,  202  Pae.  837-. 
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may  incur  no  liability  thereon.*  A  corporation  organized  and 
chartered  to  deal  in  motion  pictures  has  implied  power  to  in.- 
dorse  notes  in  the  transaction  of  the  business  for  which  it  is 
chartered.^ 

§957.  Accommodation  pa,per — Power  to  execute.  General- 
ly a  corporation  has  no  power  to  become  an  accommodation  in- 
dorser  or  maker  of  a  note,  unless  specially  authorized  to  do  so.* 
A  bank  cannot  become  an  indorser  for  another  solely  for  the 
benefit  of  the  debtor^  Power  given  to  a  corporation  organized 
for  the  purpose  of  carrying  on  the  business  of  manufacturing 
and  dealing  in  agricultural  implements  to  issue  bonds,  notes 
and  other  evidences  of  indebtedness  does  not  give  it  power 
to  become  an  accommodation  indorser  of  the  notes  of  other 
corporations  or  individuals.*  A  corporation  has  no  power  to 
execute  a  promissory  note  to  pay  the  premium  on  insurance 
on  the  life  of  its  manager  for  the  latter 's  own  personal  benefit 
solely.^ 

§959.  —  What  is  accommoidation  paper.  Where  a  canning 
company  indorses  and  guarantees  payments  of  nntes  given  by 
the  lessee  of  land  to  the  lessor  for  the  payment  of  rent,  pursu- 
ant to  an  agreement  between  the  lessee  and  the  company  where- 
by the  former  is  to  lease  the  land  and  raise  tomatoes  thereon 
and  sell  them  to  the  company,  and  it  appears  that  the  lessor 
would  not  have  made  the  lease  without  sUch  guaranty,  there  is 
a  consideration  for  the  guaranty  and  indorsement,  and  the 
corporation  is  not  an  accommodation  indorser.^"  Notes  given 
by  a  corporation  to  a  trust  company  as  additional  collateral  on 
notes  previously  given  to  the  trust  company  by  third  persons 
for  the  accommodation  of  the  corporation,  whereby  it  obtained 

4  Weaver  v.  Henderson,  20G  Ala.  Bank  of  Athens,  27  Ga.  App.  459, 

529,  91  So.  313.  108  S.  E.  835. 

SPathe    Exchange,   Inc.    v.    Mc-  8  First   Nat.   Bank   of   Rushford 

Elroy  (Mo.  App.),  243  S.  W.  430.  v    Galloway  Bros.  &  Co.,  193  Iowa 

6  First   Nat.   Bank   of   Eushf ord  1145,  188  N.  W.  803. 

V.  Galloway  Bros.  &  Co.,  193  Iowa  9  North    American    Life    Assur. 

1145,   188  N.  W.   803;   Putnam   v.  Co.    v.    Silver's,    Ltd.,   16   Alberta 

Ensign   Oil   Co.,   272   Pa.   301,   116  Law  Eep.  435. 

Atl.  285.  10  Irwin  v.  Colburn,  —  Cal.  App. 

VBank  of  Lumpkin  v.   People's  — ,  204  Pac.  551. 

185 


959] 


Pbivate  Cobporations 


[Ch.  26 


from  the  trust  company  a  forbearance  to  press  collection  of 
the  accommodation  notes,  were  held  not  to  be  ultra  viros,  and 
to  be  supported  by  a  legal  consideration.^^ 

§  961.  Defenses  in  actions  on  negotiable  paper. ^^  Want  of 
consideration  is  no  defense  as  against  a  holder  in  due  course.^' 
A  previous  cancellation  of  corporate  notes  by  the  payee  is  a 
defense  to  his  action  thereon,^*  provided  there  is  some  con- 
sideration for  the  discharge  of  the  corporation  from  liability.** 
Parol  evidence  is  not  admissible  to  show  that  a  note  which  on  its 
face  is  an  absolute  and  unconditional  promise  to  pay  was  to 
be  paid  only  out  of  a  certain  fund.*^  It  is  no  defense  to  an 
action  on  notes  given  by  a  corporation  for  money  loaned  that 
the  lender  knew  that  the  corporation  intended  to  use  the  money 
for  an  ultra  vires  purpose.*' 


11  In  re  Boston  Confectionery 
Co.,  282  Fed.  726. 

12  Defense  of  ultra  vires,  see 
chap.  39. 

ISPutman  v.  Ensign  Oil  Co., 
272  Pa.  301,  116  Atl.  285. 

14  That  corporate  notes  executed 
by  the  treasurer  to  cover  a  short- 
age in  his  accounts  were  offered  in 
evidence  as  a  counterclaim  in  a 
former  action  against  the  treasurer 
to  recover  the  shortage  held,  in  an 


action  on  the  notes  against  the 
corporation,  to  be  some  evidence 
that  the  payee  did  not  intend  to 
cancel  them.  Hamaker  v.  Fulton 
Farmers'  Ass'n,  271  Pa.  465,  114 
Atl.  627. 

15  Hamaker  v.   Fulton  Farmers ' 
Ass'n,  271  Pa.  465,  114  Atl.  627. 

16  Grand     "Val.      Water     Users' 
Ass'n  V.  Zumbrunn,  272  Fed.  943. 

17  Grand     Val.     Water     Users' 
Ass'n  V.  Zumbrunn,  272  Fed,  943. 
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CHAPTER  27 
Powers  as  to  Bonds,  Debentures  and  Coupons 

I.   DEFINITIONS   AND  NATUEE  AND   KINDS   OF 

3    969.  Kinds  of  bonds — Income  bonds. 

II.   POWEE   TO   ISSUE 

§    977.  Conditions  precedent — Consent  of  public  service  commission;  Blue 

Sky  Laws. 
§    979.  Amount. 

III.    CONSIDEEATION 

§    982.  Constitutional  and  statutory  provisions. 
§    985.  Issuance  below  par — General  rule. 
§    988.  — Pledge  of  bonds. 

IV.   POKM  AND  CONTENTS 

§    992.  General  rules. 

V.   SUBSCRIPTIONS,  ISSUANCE,  TBANSPEES  AND  OWNEESHIP 

§    996.  Subscriptions — In  general. 
§1003.  Ownership. 
§1004.  Transfers. 

VI.   EXCHANGE  FOE  STOCK  OR  NEW  BONDS 

§  1005.  Bonds  convertible  into  stock — ^Validity. 

VII.    NEGOTIABILITY 

§  1011.  As  affected  by  contents  of  bonds — General  considerations. 

§  1012.  —  Applicability  of  Negotiable  Instruments  Law  or  other  statutes. 

§  1013.  What  law  governs. 

§  1014.  Guaranty  indorsed  on  bond. 

VIII.    WHO    ARE    BONA    FIDE    HOLDEES 

§  1024.  Notice — ^Duty  to  inquire. 

§  1025.  —  Notice  from  face  of  bonds. 
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IX.   GUAEANTY  Or  BONDS 

§  1030a.   [New]  Liability  of  guarantor. 

X.    PLEDGE   OP  BONDS 

§  1032.  Power  to  pledge. 

§  1033.  Eights  of  pledgee  or  purchaser  from  pledgee. 

XII.    MATDKITT,    SATISPACTION    AND   CANCELLATION 

§  1044.  Payment  or  purchase. 
§  1047.  Sinking  funds. 

XIV.   EIGHTS   AND   EEMEDIES    OE   BONDHOLDEES 

§  1061.  In  general. 

§  1067.  Rights  of  minority  bondholders. 

I.    DEFINITIONS   AND   NATUEE   AND  KINDS   OF 

§969.  Kinds  of  bonds — Income  bonds.  Whether  a  railroad 
mortgage  securing  income  bonds  authorizes  the  directors  of  the 
mortgagor  to  charge  against  income  expenditures  for  necessary 
maintenance,  repairs  and  improvements  is  a  question  of  con- 
struction.^ Notes  given  by  the  mortgagor  for.  money  borrowed 
from  a  majority  bondholder  to  pay  interest  on  income  bonds 
secured  by  the  mortgage,  in  order  to  prevent  the  bondholders 
from  exercising  a  right  given  them  by  the  mortgage  to  take 
possession  of  and  operate  the  mortgaged  property,  are  sup- 
ported by  a  sufficient  consideration.* 

II.    POWEE   TO    ISSUE 

§  977.  Conditions  precedent — Consent  of  public  service  com- 
mission; Blue  Sky  Laws.* 

1  Provisions    in    bonds,    coupons  payment  of  such  interest,  so  that 

and  the   mortgage   securing   them,  they  were  authorized  to  make  such 

coijsidered     together    and    in     the  charges  against  income,  especially 

light    of   attending    circumstances,  in  view  of  the  acquiescence  of  the 

held  to  authorize  the  board  of  di-  bondholders   in   such   a  course  for 

rectors  of  the  mortgagor  to  use  its  many  years.     Missouri  Pac.  E.  Co. 

judgment  in  determining  both  the  v.  Texas  &  P.  E.  Co.,  282  Fed.  61. 
existence    or   nonexistence    of   net  2  Missouri  Pac.  E.  Co.  v.  Texas 

income,  and  whether,  if  it  existed,  &  P.  E.  Co.,  282  Fed.  61. 
it  was  properly  applicable  to  the  3  See    §§  4419,   4420,   infra. 
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§  979.  Amount.  A  proposed  issue  of  bonds  will  not  be  en- 
joined on  the  ground  that  it  is  too  large,  where  it  is  proposed 
to  issue  them  in  such  amounts  as  may  be  necessary  to  meet  the 
requirements  of  the  company.* 

III.  consideration 

§982.  Constitutional  and  statutory  provisions.  Where  the 
promoter  of  a  railroad  company,  after  procuring  a  charter, 
causes  it  to  issue  bonds  secured  by  a  trust  deed  of  all  of  its 
then  owned  or  after-acquired  property,  to  make  a  contract  with 
him  to  construct  the  road,  and  to  assign  to  him  all  of  the  bonds 
in  payment,  the  bonds  are  invalid  under  the  Illinois  constitu- 
tion, except  in  the  hands  of  bona  fide  holders  for  value,  and, 
where  there  are  no  such  holders,  the  trustee  has  no  standing, 
in  receivership  proceedings,  to  foreclose  the  trust  deed  securing 
them.^ 

§  985.  Issuance  below  par — General  rule.  In  the  absence  of 
statutory  restrictions,  general  authority  to  issue  bonds  must 
be  understood  as  authorizing  the  corporation  to  issue  and  dis- 
pose of  them  on  such  terms  as  it  may  be  able  to  secure.^ 

§  988.  —  Pledge  of  bonds.  In  the  absence  of  statutory  re- 
strictions, a  corporation  may  pledge  its  bonds  at  less  than  par, 
or  in  other  words  it  may  pledge  them  for  money  borrowed  al- 
though the  par  value  of  the  bonds  pledged  is  greater  than  the 
sum  borrowed.' 

IV.    FORM    and    contents 

§  992.  General  rules.  The  use  of  the  words  "United  States 
of  America"  in  the  caption  of  so-called  thrift  bonds  issued  by 
a  national  bank  is  not  objectionable  as  having  a  tendency  to 
lead  ignorant  persons  to  believe  that  the  government  is  back  of 

4  Farmers '  Loan  &  Trust  Co.  v.  6  Mercer  v.  Steil,  —  Conn.  — , 
Hewitt,  —  N.  J.  Bq.  — ,  118  Atl.      117  Atl.  689. 

267,  afe'd  —  N.  J.  Err.  &  App.  — ,  7  Mercer   v.   Steil,  —   Conn.  -^, 

118  Atl.  926.  117  Atl.  689. 

5  Union  Trust  &  Savings  Bank 
V.  Southern  Traction  Co.,  283  Fed. 
50. 
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them,  where  the  bonds  themselves  plainly  show  that  they  are 
the  obligations  of  the  bank.* 

V.    SUBSCRIPTIONS,    ISSUANCE,    TRANSFERS    AND    OWNERSHIP 

§  996.  Subscriptions — In  general.  On  breach  of  an  agree- 
ment by  a  corporation  to  issue  bonds  secured  by  a  deed  of  trust, 
evidenced  by  so-called  "bond  certificates,"  the  holder  of  such 
a  certificate  may  maintain  an  action  for  damages.*  He  may 
ask  that  a  lien  be  declared  to  aid  in  enforcing  any  judgment 
recovered  by  him,  but  is  not  obliged  to  do  so,^"  and  if  he  does 
not,  a  statute  providing  that  there  can  be  but  one  action  for 
the  recovery  of  any  debt  or  the  enforcement  of  any  right  se- 
cured by  a  mortgage,  which  action  must  be  in  accordance  with 
the  provisions  of  the  statute,  has  no  application.^^  Limitations 
begin  to  run  against  his  right  of  action  from  the  date  when  the 
breach  occurs.  ^^ 


8  Adams  v.  Compo  Bond  Corp., 
282  Fed.  894. 

9  United  Properties  Co.  of  Cali- 
fornia V.  Burkhardt,  274  Fed.  761; 
United  Properties  Co.  of  California 
V.  Kibbe,  274  Fed.  757;  Knabbe  v. 
United  Properties  Co.  of  California, 
—  Cal.  App.  — ,  200  Pae.  369;  Sny- 
der V.  United  Properties  Co.  of 
California,  —  Cal.  App.  — ,  200 
Pac.  366.  Eeeord  held  to  show 
that  a  bond  certificate  wherein  the 
corporation  agreed  to  issue  bonds 
lo  be  secured  by  a  mortgage  was 
issued  under  authority  of  the  board 
of  directors.  United  Properties  Co. 
of  California  v.  Burkhardt,  274 
Fed.  761;  United  Properties  Co.  of 
California  v.  Kibbe,  274  Fed.  757. 

Record  held  to  show  that  a  bond 
certificate  was  ratified  by  the  acts 
of  the  corporation  and  expressly 
by  a  resolution  adopted  at  a  stock- 
holders' meeting.  United  Proper- 
ties Co.  of  California  v.  Burkhardt, 
274  Fed.  761;  United  Properties  of 
California  v.  Kibbe,  274  Fed.  757. 


10  Knabbe  v.  United  Properties 
Co.  of  California,  —  Cal.  App.  — , 
200  Pac.  369;  Snyder  v.  United 
Properties  Co.  of  California,  — 
Cal.  App.  — ,  200  Pae.  366. 

11  See  §  1357,  supra. 

12  In  an  action  for  breach  of  an 
agreement  by  a  corporation  to  is- 
sue bonds  to  be  delivered  as  and 
when  they  were  certified  and  ready 
for  delivery,  evidenced  by  so-called 
bond  certificates,  the  earliest  of 
which  was  dated  Sept.  28,  1911, 
and  the  latest  Aug.  5,  1912,  and 
which  recited  that  the  deed  of 
trust  was  to  be  dated  Jan.  1,  1911, 
the  complaint  was  held  to  be  suffi.- 
cient  as  against  a  general  demur- 
rer based  on  the  ground  that  it 
did  not  show  when  the  breach  oc- 
curred and  that  it  could  not  be  de- 
termined when  the  cause  of  action 
arose,  where  it  was  filed  Sept.  14, 
1914,  and  alleged  the  making  of  a 
demand  for  the  bonds  on  Dee.  14, 
1913,  and  its  refusal,  since  it 
showed  that  a  reasonable  time  had 
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§  1003.  Ownership.  Possession  by  the  promisee  of  bond 
certificates,  whereby  a  corporation  agrees  to  issue  bonds  to  him 
in  the  future,  is  presumptive  evidence  of  delivery  to  him,  and 
of  his  ownership  of  them  at  a  time  when  he  assigns  them  to  a 
third  person.^* 

§  1004.  Transfers.^*  A  purchaser  or  pledgee  of  nonnegotiable 
bonds  acquires  no  better  title  than  the  seller  or  pledgor  has, 
though  he  buys  in  good  faith  and  for  full  value.^*  The  rule 
that  where  the  holder  of  a  negotiable  instrument  has  by  deliv- 
ering it  to  a  third  person  clothed  him  with  an  apparent  title 
thereto,  and  such  person  disposes  of  it  to  an  innocent  purchaser, 
such  purchaser  obtains  title  as  against  the  true  owner,  although 
the  person  to  whom  it  was  delivered  had  no  authority  to  make 
a  sale  thereof,  does  not  apply  to  nonnegotiable  bonds.^* 

VI.   EXCHANGE   FOE    STOCK    OR    NEW    BONDS 

§  1005.  Bonds  convertible  into  stock — Validity.  Whether  a 
corporation  shall  issue  bonds  convertible  into  stock,  or  instead 
shall  raise  necessary  funds  by  selling  securities  of  other  corpo- 
rations owned  by  it,  or  by  mortgaging  its  lands,  or  by  borrowing 
on  its  personal  credit,  is  a  matter  resting  exclusively  with  the 

elapsed  from  the  date  of  each,  cer-  ment  of  interest  on  the  certificate 

tificate    to   the    commencement    of  was  on  Jan.  1,  1913,  and  that  de- 

the  action  to  enable  the  defendant  mand  was  made   on  July  9,   1915. 

to   certify  and   deliver   the  bonds.  Knabbe   v.   United   Properties    Co. 

Snyder  v.  United  Properties  Co.  of  of  California,  — ■  Cal.  App.  — ,  200 

California,  —  Cal.  App.  — ,  200  Pac.  Pac.   369,  followed  in  Bgenberger 

366,  followed  in  Lowell  v.  United  v.   United  Properties   Co.   of   Cali- 

Properties    of    California,    —    Cal.  forn'ia,  —  Cal.  App.  — ,  200  Pae. 

App.  — ,  200  Pac.  369.  370. 

The   same   was  held   to  be  true  13  Snyder    v.   United   Properties 

of  a  complaint  filed  July  12,  1915,  Co.  of  California,  —  Cal.  App.  — , 

alleging    that     more     than     three  200  Pae.   366. 

years  elapsed  after  ,the  certificate  14  Contract  to  repurchase  bonds 

sued  on  was  made   and  delivered  sold  by  individual  owner,  see  Vil- 

to    the    plaintifE    before    he     de-  sack   v.   Wilson,   269   Pa.    77,   112 

manded  the  issuance  and  delivery  Atl.  17. 

of   the   bonds,    and   that   this   pe-  iBPopp   v.   Exchange   Bank,   — 

riod  was  a  reasonable  time  for  de-  Cal.  — ,  208  Pac.  113. 

fendant  to   certify,  issue   and   de-  ISPopp   v.   Exchange   Bank,   — 

liver  them,  and  that  the  last  pay-  Cal.  — ,  208  Pac.  113. 
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board  of  directors,  and  their  determination  in  regard  to  the 
matter  cannot  be  reviewed  by  a  court  of  equity  at  the  instance 
of  a  minority  stockholder,  in  the  absence  of  a  showing  of  bad 
faith  or  abuse  of  power.^''  A  proposed  issue  of  bonds  convert- 
ible into  stock,  under  a  plan  whereby  they  are  to  be  offered  to 
the  stoekliolders  in  proportion  to  their  respective  holdings  of 
stock,  will  not  be  enjoined  at  the  instance  of  minority  stock- 
holders, because  it  means  the  pledging  of  the  stockholders' 
stock  and  in  effect  compels  them  to  contribute  their  propor- 
tion of  the  proposed  loan,  and  will  result  in  a  large  loss  to 
those  stockholders  who  do  not  respond  through  depreciation 
in  the  value  of  their  stock,  since  their  loss  under  such  circum- 
stances will  be  of  their  own  makiug.^*  Nor  will  such  an  issue  cf 
bonds  be  enjoined  at  the  instance  of  persons  holding  stock  as 
trustees  under  the  will  of  the  person  who  organized  the  cor- 
poration on  the  ground  that  they  cannot  take  the  bonds  al- 
lotted to  them  because  they  are  not  securities  in  which  the 
statute  permits  them  to  invest,  since  in  taking  such  bonds  they 
will  not  be  investing  in  them,  but  merely  protecting  the  interests 
of  the  estate.  And  especially  is  this  true  where  they  have  ex- 
press or  implied  power  under  the  will  to  acquire  such  bonds,  and 
where  they  have  previously  received  dividends  in  excess  of  the 
amount  of  the  proposed  loans  in  consideration  of  an  express 
agreement  to  make  loans  to  the  company  from  time  to  time  of 
whatever  sum  may  be  deemed  necessary  by  the  company  as 
additional  working  capital.  ^^ 

VII.    NEGOTIABILITY 

§  1011.  As  affected  by  contents  of  bonds — General  considera- 
tions.    Bonds  payable  to  bearer,   and  showing  on  their  face 

17  In    a    suit    to    enjoin    the    is-  aff'd    —    N.    J.    Err.    &    App.   — , 

suance   of   bonds    convertible   into  118   Atl.   926. 

stock  under  a  plan  whereby  they  18 Farmers'    Loan    &    Trust    Co. 

were    to    be    offered    for    sale    to  v.    Hewitt,  —   N.   J.    Eq.   — ,   118 

stockholders  in  proportion  to  their  Atl.  267,  aff'd' —  N.  J.  Err.  &  App. 

holdings    of    stock,    evidence    held  — ,   118   Atl.  926. 

insufficient  to   show  fraud   or  bad  19  Farmers'    Loan    &    Trust    Co. 

faith  on  the  part  of  the  directors  v.   Hewitt,   —   N.   J.   Eq.   — ,   118 

or    majority    stockholders.      Farm-  Atl.  267,  aff'd  —  N.  J.  Err.  &  App. 

ers'  Loan  &,  Trust  Co.  v.  Hewitt,  — ,  118  Atl.  926. 
—    N.    J.    Eq.    — ,    118    Atl.    267, 
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that  they  were  secured  by  a  mortgage  or  trust  deed  on  real 
estate,  were  not  negotiable  under  the  law  of  California  prior 
to  the  adoption  of  the  negotiable  instruments  law  in  1915.^" 

§  1012.  —  Applicability  of  Negotiable  Instruments  Law  or 
other  statutes.  Bonds  which  are  not  negotiable  under  the  law 
as  it  exists  when  they  are  issued  cannot  be  made  so  by  a  subse- 
quent statute.^^ 

§  1013.  What  law  governs.  It  will  be  presumed  that  the  law 
of  a  foreign  state  where  bonds  were  issued  in  respect  to  their 
negotiability  is  the  same  as  that  of  the  forum  in  the  absence 
of  any  evidence  on  the  subject.^** 

§  1014.  Guaranty  indorsed  on  bond.  That  bonds  of  one  rail- 
road company  are  indorsed  with  a  guaranty  of  another  railroad 
company  is  sufficient  to  put  a  bondholder  on  inquiry  as  to  the 
relation  of  the  two  companies,  and  to  charge  him  with  notice 
that  the  road  of  the  company  issuing  the  bonds  has  been  leased 
to  the  guarantor.  Generally  such  an  indorsement  indicates  a 
lease.^* 

VIII.    WHO   ARE    BONA    FIDE    HOLDERS 

§  1024.  Notice — Duty  to  inquire.  Mere  suspicion  or  mere 
knowledge  of  facts  sufficient  to  put  a  prudent  man  on  inquiry, 
without  actual  knowledge  does  not  prevent  a  transferee  from  be- 
coming a  bona  fide  holder,  unless  the  failure  to  inquire  amounts 
to  bad  faith.**  Where  bonds  payable  to  bearer  were  pledged 
to  secure  notes  executed  by  a  man  and  his  wife,  it  was  held 
that  the  pledgee  was  justified  in  relying  on  the  man's  unequiv- 
ocal statement  that  they  belonged  to  his  wife,  without  further 
inquiry,  and  that  the  fact  that  the  names  of  the  pledgors '  minor 
children:  were  written  on  the  margin  of  the  bonds  was  not  actual 
or  constructive  notice  to  the  pledgee  that  the  children  owned 

20  Popp  V.  Exchange  Bank,  —  23  Pigeon  River  E.  Qo.  v.  Cham- 
Cal.  — ,    208  Pae.    113.  pion     Fibre     Co.,     280     Fed.     557, 

21  Popp    V.  Exchange  Bank,    ■ — ■  certiorari  denied  43   Sup.   Ct.   14. 
Cal.   — ,    208  Pac.    113.  aiPopp    v.    Exchange    Bank,   — 

22  Popp    V.  Exchange  Bank,   —  Cal.   — ,   208   Pac.    113. 
Cal.  — ,   208  Pae.    113. 
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them,  nor  notice  sufficient  to  cast  upon  the  pledgee  the  duty  of 
making  further  investigation  touching  such  ownership.*^ 

§  1025.  —  Notice  from  face  of  bonds.^^ 

IX.    GUARANTY  OF  BONBS 

§  1030a.  [New]  Liability  of  guarantor.  A  guarantor  of 
second  mortgage  bonds  is  not  liable  to  pay  the  guaranteed  debt 
to  purchasers  of  fir«t  mortgage  bonds  pledged  as  collateral  to 
secure  the  payment  of  the  second  mortgage  bonds.'''' 

X.   PLEDGE   OF  BONDS 

§  1032.  Power  to  pledge.  Power  given  a  corporation  to  issue 
bonds  and  to  mortgage  real  and  personal  property  gives  it 
power  to  pledge  its  own  bonds  when  issued.^*  Whether  a  par- 
ticular contract  is  one  of  pledge  is  a  question  of  construction.^' 

§  1033.  Rights  of  pledgee  or  purchaser  from  pledgee.     On 

surrendering  his  bonds  to  the  trustee  the  pledgee  will  in  no 
event  be  entitled  to  a  greater  sum  of  money  than  will  pay  the 
indebtedness  secured  by  the  pledge.^"  Tender  of  the  amount 
of  a  debt  secured  by  the  pledge  of  bonds  is  not  a  condition  pre- 
cedent to  a  suit  to  have  the  pledge  and  a  sale  thereunder  to  the 
pledgee  declared  void.*^    The  relation  between  the  pledgor  and 

2B  Popp    V.    Exchange    Bank,   —  Evidence  held  to  sustain  finding 

Cal.   — ,   208   Pae.   113.  that    bonds   were    not   pledged   by 

86  Names    written    on    bonds    as  the  corporation  to  complainant  as 

notice    of    ownership,    see    §  1024,  security,  but  that   they  were  only 

supra.  tentatively  delivered  to  it  in  con- 

27  Male  V.  Atchison,  T.  &  S.  F.  templation      of     an     arrangement 

E.  Co.,  230  N.  Y.  158,  15  A.  L.  K.  upon     which     the     minds     of    the 

1098,   129  N.  B.  458,  afE'g  179  N.  parties    never    met,    so    that    they 

T.  App.  Div.  87,  166  N.  Y.   Supp.  were,   in  legal   effect,   still  in   the 

593.  corporation's   treasury.     Maneourt 

88  Mercer  v.   Steil,  —  Conn.  — ,  Winters    Coal    Co.    v.    Silberman, 

117    Atl.    689.  266  Fed.   984,   aff'g  260  Fed.  330. 

29  Contract  held  to  have  created  SO  Wheeler  v.  St.  Paul  Crushed 
the  relation  of  pledgor  and  Stone  Co.,  —  Ind.  — ,  132  N.  E.  1. 
pledgee  between  the  parties.  31  Pigeon  River  R.  Co.  v.  Cham- 
Wheeler  V.  St.  Paul  Crushed  Stone  pion  Fibre  Co.,  280  Fed.  557, 
Co.,  —  Ind.  — ,  132  N.  E.  1.  certiorari  denied  43  Sup.  Gt.  14. 
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pledgee  of  bonds  is  not  changed  by  the  fact  that  a  mortgage 
securing  them  is  foreclosed  and  the  mortgaged  property  is  bid 
in  by  the  trustee.'^  When  bonds  secured  by  a  trust  mortgage 
are  pledged  as  collateral  security  for  a  loan,  they  are,  unless 
the  contract  otherwise  provides,  subject  to  sale  on  default  in 
the  same  way  as  tangible  chattels  similarly  pledged,'*  and  are 
enforceable,  to  the  extent  of  the  security,  by  any  bona  fide  pur- 
chaser before  maturity,  who  may  recover  their  full  face  value 
although  he  paid  less  than  that  for  them.**  The  pledgee  is  not 
obliged  to  follow  the  collateral,  but  instead  may  proceed  against 
the  makers  of  the  note  to  secure  which  the  bonds  were  pledged, 
and  where  he  does  so  he  cannot  be  compelled  to  accept  an  inter- 
est in  the  property  bid  in  by  the  trustee  as  a  pro  tanto  satisfac- 
tion of  the  note.*^  Where  the  pledgee  stands  in  a  trust  relation 
to  the  minority  stockholders  of  the  corporation  by  reason  of  hav- 
ing been  intrusted  with  the  management  of  the  corporate  busi- 
ness by  them,  he  is  bound  to  take  every  precaution  to  safeguard 
their  rights  on  a  sale  of  the  bonds,  and  to  give  them  express  no- 
tice of  the  time  and  place  of  the  sale,  and  a  sale  by  such  pledgee 
to  himself  for  an  inadequate  consideration  without  such  notice 
is  invalid,  though  notice  is  published  as  required  by  the  contract. 
The  trustee  under  a  mortgage  securing  corporate  bonds  is  not  a 
necessary  party  to  a  suit  which  merely  involves  the  ownership 
of  certain  of  the  bonds  and  the  validity  of  a  sale  of  the  same 
under  a  pledge.'® 

XII.    MATURITY,  SATISFACTION  AND  CANCELLATION 

§  1044.  Payment  or  purchase.  The  purchase  by  a  corpora- 
tion of  its  own  bonds  does  not  extinguish  them  when  it  was  its 
intention  to  keep  them  alive.  The  question  is  always  one  of 
intention.*'  The  purchase  of  bonds  by  the  corporation  issuing 
them  or  its  trustee  with  money  in  a  sinking  fimd  created  to  se- 
cure their  payment  does  not  necessarily  result  in  a  cancellation 

38  Wheeler  v.   St.   Paul  Crushed  Stone  Co.,  —  Ind.  — ,  132  N.  E.  1. 

Stone  Co.,  —  Ind.  — ,  132  N.  E.  1.  36  Pigeon  River  E.  Co.  v.  Cham- 

33  Mercer  v.  Steil,  —  Conn.  — ,  piou  Fibre  Co.,  280  Fed.  557, 
117   Atl.   689.  certiorari  denied  43   Sup.  Ct.   14. 

34  Mercer  v.  Steil,  —  Conn.  — ,  37  American  Brake  Shoe  &  Poun- 
117   Atl.   689.  dry  Co.  v.  New  York  Eys.  Co.,  277 

35  Wheeler  v.   St.  Paul  Crushed  Fed.   261. 
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and  payment  of  them.  Whether  the  transaction  is  one  of  pur- 
chase or  of  payment  is  a  question  of  fact  and  depends  upon  the 
intention  of  the  parties.^*  Where  the  money  used  in  the  trans- 
action belongs  to  the  debtor,  the  presumption  is  of  payment  and 
not  of  purchase,  but  this  presumption  is  rebuttable.^®  After 
a  judgment  of  foreclosure  and  sale  has  been  made  in  a  suit 
to  foreclose  a  mortgage,  a  corporation  owning  a  majority  of 
the  stock  of  the  mortgagor  may  purchase  the  bonds  secured 
by  the  mortgage.  By  so  doing  it  does  not  pay  the  mortgage 
debt  and  may  enforce  the  judgment  of  foreclosure  and  sale.*" 

§  1047.  Sinking  funds.  A  provision  in  a  mortgage  requiring 
increased  sinking  fund  payments  "after"  a  specified  date  has 
been  held  to  require  such  payments  to  be  made  "on  and  after" 
said  date.*^  And  a  provision  requiring  payment  into  the  fund 
of  an  amount  equal  to  a  specified  per  cent  of,  the  bonds  "out- 
standing" has  been  held  to  include  bonds  purchased  for  the 
sinking  fund,  where  it  was  further  provided  that  bonds  so 
purchased  should  be  retained  without  cancellation  as  a  part  of 
the  fund  and  that  interest  should  be  paid  on  them  by  the  mort- 
gagor.*^  A  provision  requiring  payment  into  the  fund  of  certain 
percentages  of  the  principal  of  bonds  issued  and  outstanding 
does  not  require  such  payments  to  be  made  on  executed  and 
certified  bonds  which  have  been  delivered  to  the  trustee  as 
custodian  for  and  subject  to  the  order  of  the  corporation,  or 
which  are  retained  by  the  corporation  unincumbered  in  its  treas- 
ury; but  it  does  require  such  payments  on  bonds  which  have 

38  Where  the  agreement  creating  Co.,  —  Ind.  App.  — ,  135  N.  E.  807. 

the    sinking    fund    provided    that  39  In    re   Indiana    Trust    Co.,   — 

bonds    purchased    with    it    should  Ind.  App.  — ,  135  N.  E.  807. 

not    be    canceled,    but    should    be  40  Male  v.  Atchison,  T.   &   S.  F. 

held   and  stamped,   "Not  negotia-  E.  Co.,  230  N.  Y.  158,  15  A.  L.  E. 

ble.       Property     of     the     sinking  1098,   129  N.  E.  458,  aff'g  179  N. 

fund,"  or,  "Eeceived  for  the  sink-  T.  App.  Div.  87,  166  N.  T.  Supp., 

ing  fund  and  no  longer  negotiable  593. 

or  transferable,"  and  that  inter-  41  New  York  Trust  Co.  v.  Port- 
est  was  to  be  paid  on  the  same,  it  land  E.  Co.,  197  N.  Y.  App.  Div. 
was  held  that  the  purchase  of  422,  189  N.  Y.  iSupp.  346. 
bonds  for  such  fund  did  not  42  New  York  Trust  Co.  v.  Port- 
amount  to  a  cancellation  and  pay-  land  E.  Co.,  197  N.  Y.  App.  Div. 
ment  thereof.    In  re  Indiana  Trust  422,   189  N.  Y.   Supp.  346. 
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been  pledged  by  the  corporation.**  The  remedy  in  case  the 
trustee  refuses  to  invest  a  sinking  fund  in  accordance  with  the 
trust  agreement  is  in  equity.**  And  mandamus  will  not  lie  to 
compel  him  to  perform  such  agreement.** 

XrV.   EIGHTS  AND  REMEDIES  OF  BONDHOIiDBES 

§  1061.  In  general.*^  A  holder  of  bonds  may  be  estopped  by 
his  conduct  to  recover  on  them.*' 

Where  a  traction  company  owning  all  of  the  stock  of  a  rail- 
way company,  in  order  to  pay  the  expenses  of  refinancing  the 
latter  company  and  at  its  request,  issues  debenture  notes  in 
its  own  name,  and  which  on  their  face  are  its  obligations  only, 
for  money  loaned  to  it  directly,  and  the  railway  company  agrees 
that  it  will  pay  the  interest  and  the  principal  of  the  notes  out 
of  its  earnings  or  surplus,  provided  there  are  earnings  or  surplus 
out  of  which  such  payment  can  be  made,  the  railway  company 
is  not  relieved  from  its  contract  obligation  to  make  such  pay- 
ment by  the  fact  that  the  traction  company  sells  the  stock  of 
the  railway  company  which  it  owns.**  The  note  holders  and 
the  trustee  of  the  indenture  under  which  they  were  issued  are 
not  entitled  to  be  subrogated, to  any  right  of  the  traction  com- 
pany to  enforce  the  obligation  of  the  railway  company  to  pro- 
vide the  funds  for  the  payment  of  the  notes,  where  it  is  not 
alleged  that  they  paid  any  creditor  of  the  railway  company 
to  whose  rights  they  could  be  subrogated,  and  where,  even  if 
they  did  make  any  such  payment,  it  was  purely  voluntary.*^ 
If  the  traction  company  in  issuing  such  notes  acts  as  agent  for 

43 Bankers'  Trust  Co.  v.  Denver  property   of   the   mortgagor  to   is- 

Tramway  Co.,  233  N.  T.  604,  135  sue  other  bonds  to  take  them  up, 

N.    E.    936,    modifying    judgment  and     an     understanding     and     an 

192   N.  Y.   App.   Div.   794,  183   N.  agreement  by  him  that  they  shall 

Y.  Supp.  326.  be    cancelled.      Morgan    v.    Clear 

44  Independent  Brewing  Co.  of  Lake  Irrigation  &  Lumber  Co.,  273 
Pittsburgh  v.   Colonial   Trust  Co.,  Fed.  246. 

273  Pa.  12,  116  Atl.  518.  48  Fidelity   Trust    Co.    v.    Inter- 

45  See   §3279,  infra.  national  E.   Co.,   118   N.   Y.  Misc. 

46  Eights  and  remedies  under  the  227,  193  N.  Y.  Supp.  726. 
mortgage  and  against  trustees,  see  49  Fidelity    Trust    Co.    v.    Inter- 
chap.   34.  national   E.   Co.,   118    N.  Y.   Miso, 

47  As  by  his  conduct  in  procur-  227,    193    N.    Y.    Supp.    726. 
ing  a  company   succeeding  to   the 
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the  railway  company  as  a  disclosed  principal,  both  companies 
are  liable  on  the  notes,*"  and  the  traction  company,  being  merely 
an  agent  of  the  railway  company,' could  not  compel  it  to  pro- 
vide funds  for  the  payment  of  the  notes  in  accordance  with 
its  agreement  in  advance  of  payment  by  the  traction  company.*^ 
If  there  is  no  agreement  for  an  assignment  or  lien  upon  the 
earnings  of  the  railway  company  for  the  payment  of  the  notes, 
the  note  holders  are  mere  general  creditors  of  the  company  with 
a  right  of  action  at  law  under  the  agreement,  or  for  damages 
for  its  breach,  and  are  not  entitled  to  have  a  lien  impressed 
upon  the  earnings  of  the  company  for  the  payment  of  the  notes.*'' 

§  1067.  Eights  of  minority  bondholders.  Where  a  corpora- 
tion acquires  all  of  the  stock  of  another  corporation  and  so 
manages  its  property  as  to  make  it  incapable  in  form  of  meet- 
ing the  obligations  of  previously  issued  bonds  secured  by  a 
mortgage,  and  also  acquires  a  large  majority  of  such  bonds  so 
that  it  is  impossible  to  get  the  required  number  of  bondholders 
to  compel  action  by  the  trustee,  and  the  company  has  defaulted 
in  the  payment  of  interest,  as  a  result  of  which  the  principal 
of  the  bonds  has  become  due,  a  court  of  equity  will  protect 
the  rights  of  the  minority  bondholders.** 


60  Fidelity  Trust  Co.  v.  Interna- 
tional E.  Co.,  118  N.  T.  Misc.  227, 
193  N.  T.  Supp.  726. 

61  Fidelity  Trust  Co.  v.  Interna- 
tional E.  Co.,  118  N.  T.  Misc.  227, 
193  N.  T.  Supp.  726. 


52  Fidelity  Trust  Co.  v.  Interna- 
tional E.  Co.,  118  N.  Y.  Misc.  227, 
193  N.  Y.   Supp.  726. 

63  Green  v.  People 's  Gas  Light 
&  Coke  Co.  of  Buffalo,  118  N.  Y. 
Misc.  1,  192  N.  T.  Supp.  232. 


198 


CHAPTER  28 
Acquisition  and  Holding  of  Personal  Property 

§  1072.  General  rules. 

§  1075.  Purposes  for  which  acquired — Taking  in  payment  of  debt   or  as 

security. 
§  1081a.  [New]  Liabilities  assumed. 

§  1072.  General  rules.  A  religious  corporation  may  acquire 
property  by  bequest,  and  may  hold  it  for  the  objects  and  pur- 
poses for  which  it  is  incorporated.^  A  gift,  devise  or  bequest 
to  the  trustee  of  a  religious  corporation  is  a  gift  to  the  cor- 
poration.2 

§  1075.  Purposes  for  which  acquired — Taking  in  payment  of 
debt  or  as  security.  In  Texas  it  is  held  that  a  company  operat- 
ing a  cotton  gin  has  implied  power  to  take  cottonseed  in  pay- 
ment for  its  services  in  ginning  and  to  pay  for  the  excess  seed 
in  money.' 

§  1081a.  [New]  Liabilities  assumed.  In  the  absence  of 
fraud,  the  purchase  by  a  corporation  of  the  property  of  a 
partnership  or  individual  does  not  bind  it  to  pay  the  vendee's 
outstanding  debts  except  such  as  have  a  legal  lien  against  the 
property  so  purchased.* 

lln  re  Allen's  Will,  111  N.  Y.  SSealy  Oil  Mill  &  Manufaetur- 

Mise.    93,    181    N.    Y.    Supp.    398,  ing    Co.    v.    Bishop    Mfg.    Co.,   — 

afE'd  —  N.  Y.  App.  Div.  — ,  194  Tex.  Com.  App.  — ,  235  S.  W.  850, 

N.  Y.  Supp.   913.  rev'g  —   Tex.   Civ.  App.   — ,   220 

2 In  re  Allen's  Will,  111  N.  Y.  S.  W.  203. 

Miso.    93,    181    N.    Y.    Supp.    398,  4M.  H.  McCloskey,  Jr.,  Inc.  v. 

afE'd  —  N.  Y.  App.  Div.  — ,  194  North    Penn   Bank,    270    Pa.    284, 

N.  T.  iSupp.  913.  113   Atl.   371. 
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CHAPTER  29 

Acquisition  and  Holding  of  Real  Property 

I.  GENERAL  RULES 

§  1082.  Power  •  as  incidental. 

II.   POWER  AS   DEPENDENT  ON   PURPOSE   FOR    WHICH  ACQUIRED   OR  USED 

§  1086.  General  rules. 

§  1094.  Application  of  rules  to  particular  corporations — In  general. 

§  1095.  —  Railroad  companies. 

III.    STATUTES  OR   CONSTITUTIONAL  PROVISIONS  AS  GRANTING  OR  LIMITING 

POWER 

§  1097.  Grant  of  power — General  considerations. 
§  1099.  Express  or  implied  prohibition — In  general. 
§  1102.  —  Eestrictions  as  to  quantity  or  value. 
§  1103.  —  Eestriction  to  amount  reasonably  necessary. 
§  1105.  —  Exception  of  particular  purpose. 

IV.    MODE   or  ACQUISITION 

§  1108.  Power  to  take  by  devise. 

VI.   PRESUMPTIONS  AND  COLLATERAL  ATTACK 

§  1115.  Collateral  attack. 

I.    GENERAL  RULES 

§  1082.  Power  as  incidental.  In  the  absence  of  constitutional 
or  statutory  restrictions,  there  is  nothing  to  prevent  business 
corporations  from  taking  and  holding  lands  in  unlimited  quanti- 
ties as  at  common  law.^ 

1  Sylvester  Watts  Smyth  Eealty  New  York,  —  Mo.  — ,  238  S.  W. 
Co.    V.    American    Surety    Co.    of      494. 
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II.    POWER  AS  DEPENDENT  ON  PURPOSE  FOR  WHICH  ACQUIRED  OR  USED 

§  1086.  General  rules.  In  the  absence  of  statutory  or  charter 
restrictions,  a  corporation  may  take  and  hold  land  for  any 
purpose  not  inconsistent  with  those  for  which  it  was  created.* 

§1094.  Application  of  rules  to  particular  corporations — In 
general.  A  corporation  organized  to  manufacture,  repair, 
store  and  sell  self-propelled  vehicles  and  to  operate  a  general 
storage  warehouse  may  lawfully  own  and  possess  a  building 
necessary  for  such  purposes.* 

§  1095.  —  Railroad  companies.  Building  a  construction  rail- 
road is  a  railroad  purpose.* 


III.    STATUTES  OR  CONSTITUTIONAL  PROVISIONS  AS  GRANTING  OR 
LIMITING  POWER 

§  1097.  Grant  of  power — General  considerations.  Power  to 
purchase  and  own  buildings  includes  power  to  purchase  and 
own  land  on  which  the  buildings  stand  or  are  to  stand.^  Where 
an  insurance  company  is  expressly  given  power  to  acquire 
and  own  one  building  site  and  ofBce  building  for  its  own  use 
and  for  lease  and  rental,  it  has  power  to  acquire  and  hold  an 
office  building  containing  a  heating  plant  constructed  with  a 
view  to  its  furnishing  heat  for  both  that  and  an  adjoining 
building.^ 

§1099.  Express   or  implied  prohibition — In  general.    The 

English  statutes  of  mortmain  are  not  a  part  of  our  common 
law.'  Statutes  sometimes  prohibit  corporations  from  purchas- 
ing any  lands  unless  they  are  necessary  to  enable  the  corpora- 
tion to  do  business  in  the  state,  or  except  where  the  land  is 

2  Laurel  County  v.  Howard,  189  Co.    v.    American    Surety    Co.    of 

Ky.  221,  224  S.  W.  762.  New  York,  —  Mo.  — ,  238  S.  W. 

S  Dearborn  Truck  Co.  v.   Staver  494. 

Motor  Car  Co.,  219  111.  App.  295.  6 Farmers'  Life  Ins.  Co.  v.  Foa- 

4  Palmer  v.  Los  Angeles,  O.  P.  ter  Building  &  Realty  Co.,  272 
&  S.  M.  Ey.  Co.,  —  Cal.  App.  — ,  Fed.  864,  certiorari  denied,  257 
203   Pac.   1012.  U.  S.  654,  66  L.  Ed.  418. 

5  Sylvester  Watts  Smyth  Eealty 
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purchased  in  due  course  of  business  to  secure  the  payment  of 
a  debt.*  A  corporation  has  no  power  to  purchase  land  for  the 
purpose  of  winding  up  its  affairs,  paying  debts  and  distribut- 
ing its  assets  among  its  stockholders,  where  such  purposes  are 
not  excepted  from  the  statutory  prohibition.' 

§  1102.  —  Restrictions  as  to  quantity  or  value.  A  Mississippi 
statute  provides  that  religious  associations  may  hold  the  real 
property  therein  specified,  but  no  other.^"  Charters  sometimes 
limit  the  amount  of  income  property  the  corporation  may  own, 
as  by  limiting  the  amount  of  annual  income  it  may  receive.^^ 
Where  a  statute  authorizes  a  corporation  to  invest  its  funds  in 
real  estate  mortgages  provided  the  amount  paid  therefor  does 
not  exceed  sixty  per  cent  of  the  value  of  the  property  covered 
by  the  mortgage,  and  provides  that  it  shall  have  an  investment 
board  to  have  charge  of  the  loaning  and  investment  of  its  funds, 
the  decision  of  the  investment  board  as  to  the  value  of  the  prop- 
erty covered  by  a  mortgage  purchased  is  conclusive,  in  the 
absence  of  fraud,  in  so  far  as  the  rights  of  third  persons  are 
concerned,  and  the  corporation  cannot  escape  liability  on  a  con- 
tract to  purchase  a  mortgage,  where  the  board  has  decided  that 
the  price  to  be  paid  for  it  does  not  exceed  sixty  per  cent  of  the 
value  of  the  mortgaged  land,  by  showing  that  such  land  was 
not  of  such  value.^^ 

§  1103.  —  Restriction  to  amount  reasonably  necessary.  Stat- 
utes and  constitutional  provisions  sometimes  prohibit  corpora- 
tions from  holding  any  real  estate  for  longer  than  a  specified 
period,  except  such  as  may  be  necessary  and  proper  for  carry- 
ing on  their  legitimate  business.^'    It  would  be  necessary  and 

7  Sylvester  Watts  Smjrth  Eealty  H  State  v.  W.  L.  Harris  Realty 
Co.  V.  American  Surety  Co.  of  Co.,  148  Minn.  20,  180  N.  W.  776. 
New  York,  —  Mo.  — ,  238  S.  W.  12  Dunne  v.  Independent  Order 
494.  of  Foresters,   185   Gal.  211,  18  A. 

8  Jackson     v.     Western     Union  L.  K.  639,  196  Pae.  41. 
Telegraph  Co.,  269  Fed.  598.  18  Sylvester  Watts  Smyth  Eealty 

9  Jackson  v.  Western  Union  Co.  v.  American  Surety  Co.  of 
Telegraph  Co.,  269  Fed.  598.  New  York,  —  Mo.  — ,  238  S.  W. 

10  Central   Methodist    Church   v.      494. 
City  of  Meridian,  126  Miss.  780,  89 

So.  650. 
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proper,  within  the  meaning  of  such  a  provision,  for  a  corpora- 
tion chartered  to  buy  and  sell  real  estate  to  hold  real  estate  after 
buying  it  until  such  time  as  it  could  make  an  advantageous 
or  satisfactory  sale,  and  for  a  corporation  chartered  to  purchase 
and  rent  buildings,  to  hold  buildings  acquired  and  used  by  it 
in  the  conduct  of  such  business  indefinitely.^*  The  provision  of 
the  Kentucky  constitution  that  no  corporation  shall  hold  any 
real  estate,  except  such  as  may  be  proper  and  necessary  for 
carrying  on  its  legitimate  business,  for  a  longer  period  than 
five  years,  under  penalty  of  escheat,  does  not  apply  to  a  cor- 
poration organized  for  the  purpose  and  engaged  in  the  business 
of  buying,  selling,  owning,  holding  and  dealing  in  real  estate.^* 
In  Illinois  the  statute  requires  a  corporation  to  sell  within  five 
years  such  of  its  real  estate  as  it.may  cease  to  require  in  carry- 
ing out  the  purposes  for  which  it  was  incorporated.^^ 

§  1105.  —  Exception  of  particular  purpose.  Power  to  ac- 
quire real  estate  in  the  collection  of  debts  and  the  foreclosure 
of  liens  and  securities  includes  power  to  care  for,  cultivate,  and 
irrigate  an  orchard  on  land  acquired  by  foreclosure  of  a  mort- 
gage thereon  until  the  same  can  be  sold,  and  to  harvest  the 
crops  therefrom," 

IV.    MODE  OF  ACQUISITION 

§  1108.  Power  to  take  by  devise.  A  religious  corporation 
may  acquire  property  by  devise,  and  may  hold  it  for  the  objects 
and  purposes  for  which  it  is  incorporated.^' 

VI.   PKESUMPTIONS  AND  COLLATERAL  ATTACK 

§  1115.  Collateral  attack.iB 

14  Sylvester  Watts  Smyth  Eealty  17  State    v.    iSuperior    Court   for 

Co.    V.    American    Surety    Co.    of  Okanogan  County,  116  Wash.  122, 

New  York,  —  Mo.  — ,  238   S.  W.  198  Pac.  744. 

494.  Win    re    Allen's    Will,    111    N. 

ISCree    v.    Associates    Co.,    192  T.  Mise.  93,  181  N.  Y.  Supp.  398, 

Ky.  669,  234  S.  W.  288.  aff'd  —  N.  Y.  App.  Div.  — ,  194 

16  Dearborn  Truck  Co.  v.  Staver  N.  Y.   Supp.  913. 

Motor  Car  Co.,  219  111.  App.  295.  19  See   §  1561,  infra. 

Lease  for  ten  years  as  a  vio- 
lation of  this  provision,  see  §  1232, 
infra. 
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CHAPTER  30 

Purchase  and  Ownership  of  Stock 

I.  POWER  TO  TAKE  AND  HOLD  STOCK  IN  ANOTHER  CORPORATION 

§  1119.  Power  to  subscribe  as  distinguished  froip  power  to  invest. 

§  1122.  Statutory  authority. 

§  1123.  Statutory  restriction  or  prohibition. 

§  1128.  Taking  stock  as  collateral. 

§  1131.  Purchase  of  stock  to  control  corporation. 

§  1133.  Eights  and  liabilities  as  to  shares  acquired. 

II.   POWER   OF  CORPORATION   TO  TAKE  AND  HOLD  ITS   OWN   STOCK 

§  1186.  Rule  in  United  States — Minority  rule. 
§  1136.  —  Majority  rule. 
§  1139.  Express  prohibition  or  restriction. 
§  1143.  Taking  stock  in  payment  of  debt. 
§  1146.  Who  may  attack. 

I.   POWER  TO  TAKE  AND  HOLD  STOCK  IN  ANOTHER  CORPORATION 

§  1119.  Power  to  subscribe  as  distinguished  from  power  to 
invest.^ 

§  1122.  Statutory  authority.  A  eorporation  may  acquire 
stock  of  another  corporation  where  its  charter  expressly  author- 
izes it  to  do  so.^  Statutes  sometimes  expressly  authorize  cor- 
porations to  acquire  and  hold  stock  in  other  corporations.' 

§  1123.  Statutory  restriction  or  prohibition.  It  has  been  held 
that  a  statute  prohibiting  banks  from  investing  their  funds  in 
the  stock  of  any  eorporation  does  not  prohibit  a  bank  from 
subscribing  for  five  shares  of  the  stock  of  an  electric  light  eom- 

ISee   §1123,  infra.  Coke    Co.    of   Buffalo,    118    N.   Y. 

ZVenner   v.    Southern   Pac.    Co.,  Misc.    1,    192    N.    T.    Supp.    232; 

279  Fed.  832,  certiorari  denied  258  Melntyre    v.    Temishkaming    Min. 

IT.  S.  628,  66  L.  Ed.  799.  Co.,   49  Ontario  L.  E.   90. 


3  Green  v.  People 's  Gas  Light 
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pany,  where  its  purpose  is  to  obtain  electric  light  for  the  bank, 
and  there  is  no  other-  lighting  plant  in  the  city,  especially  where 
it  is  expressly  authorized  to  invest  in  a  banking  house  and 
"fixtures."* 

§  1128.  Taking  stock  as  poUateral.  A  national  bank  may 
make  a  loan  secured  by  the  stock  of  another  national  bank.* 

§  1131.  Purchase  of  stock  to  control  corporation.^  In  New 
York  railroad  corporations  operating  trunk  lines  may  be  per- 
mitted by  the  public  service  commission  to  purchase  the  stock 
of  a  company  authorized  to  construct  an  electric  road  for  the 
carrying  of  freight  and  passengers  in  a  congested  district, 
though  the  revenues  of  other  roads  will  be  decreased  thereby.'' 

§  1133.  Rights  and  liabilities  as  to  shares  acquired.*  Under 
the  express  provisions  of  the  New  York  statute,  a  corporation 
owning  stock  in  another  corporation  is  permitted  to  possess  and 
exercise  in  respect  thereof  all  the  rights,  powers  and  privileges 
of  individual  owners  or  holders  of  such  stock,  including  the 
right  to  elect  its  own  officers  to  the  directorate  of  such  corpora- 
tion.' The  fact  that  one  corporation  acquires  all  the  stock  of 
another  corporation  does  not  of  itself  result  in  a  technical 
merger.!"  Tjie  first  'corporation  becomes  responsible,  through 
the  board  of  directors  which  it  chooses  for  the  operation  of  the 
other  company,  and  must  so  conduct  its  affairs  as  to  conduce 
to  the  well-being  of  the  holding  company  and  its  stockholders, 
and  so  as  to  preserve  the  rights  of  the  holders  of  the  outstand- 
ing obligations  of  the  other  company.^^     The  directors  of  the 

4  Farmers '  State  Bank  v.  Eich-  8  Statutory  liability  for  eorpo- 
ter,  —  N.  D.  — ,  189  N.  W.  242.  rate  debts,  see  §  4189,  infra. 

5  Citizens '  Nat.  Bank   of  .Stam-  9  Green  v.  People 's  Gas  Light  & 
ford  V.   Stevenson,   —   Tex.   Com.  Coke   Co.    of   Buffalo,    118    N.    T. 
App.  — ,  231  S.  W.  364,  rev'g  —  Mise.  1,  192  N.  Y.  Supp.  232. 
Tex.  Civ.  App.  — ,  211  S.  W.  644.  10  See   §4667,  infra. 

6  As  a  violation  of  anti-trust  H  Green  v.  People 's  Gas  Light  & 
statutes,  see  ehap.  54.  Coke    Co.    of   Buffalo,    118    N.    T. 

V  People  V.  Public  Service  Com-      Misc.  1,  192  N.  Y.  Supp.  232. 
mission,   Second   Dist.,   193   N.   Y. 
App.    Div.    322,    183    N.    Y.    Supj). 
930. 
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second  company  chosen  by  the  controlling  company  owe  the 
same  duty  to  the  second  company  and  its  creditors  as  the  direc- 
tors of  any  other  company,  and  cannot  lawfully  do  anything 
which  will  operate  to  divert  its  revenues  to  the  controlling  com- 
pany except  by  the  payment  of  dividends  in  the  manner  pre- 
scribed by  law,  or  when  authorized  by  some  special  provision 
of  the  statute.  Nor  have  they  a  right  to  lease  all  of  the  prop- 
erty of  the  second  company  to  the  controlling  corporation  so 
as  to  prejudice  the  rights  of  creditors  of  the  second  corpora- 
tion." 

II.   POWER  OP  CORPOBATION  TO  TAKE  AND  HOLD  ITS  OWN  STOCK 

§  1135.  Rule  in  United  States — ^Minority  rule.  Some  courts 
hold  that  a  corporation  cannot  purchase  shares  of  its  own  stock, 
either  to  retire  them  or  to  reissue  them,  unless  expressly  au- 
thorized to  do  so  by  its  charter  or  some  statute.^'  This  rule 
obtains  in  Tennessee,  and  in  that  state  contracts  having  that 
effect  are  ultra  vires  and  void.^*  The  rule  is  based  on  the  ground 
that  the  powers  of  corporations  are  restricted  to  those  actually 
conferred  upon  them  by  charter  and  those  fairly  to  be  implied 
therefrom,  and  on  the  ground  that  the  capital  stock  is  a  trust 
fund  for  the  security  of  existing  and  future  creditors,  which 
cannot,  save  in  the  manner  prescribed  by  law,  be  diminished 
or  impaired  by  any  act  ultra  vires  the  corporation.^* 

§  1136.  —  Majority  rule.  A  strictly  private  corporation  ow- 
ing no  peculiar  duty  to  the  public  has  the  right  to  acquire 
stock  of  its  own  where  the  transaction  is  not  prohibited  by 
statute,  and  where  no  injury  is  suffered  by  creditors  or  other 
stockholders.^^ 

§  1139.  Express  prohibition  or  restriction.  National  banks 
are  expressly  prohibited  by  statute  from  purchasing  or  hold- 

12  Green  v.  People 's  Gas  Light  &  Wiggs,  144  Tenn.   113,  230  S.  W. 

Coke    Co.    of   Buffalo,    118    N.    Y.  391. 

Misc.  1,  192  N.  Y.  Supp.  232.  15  Darnell-Love    Lumber    Co.    v. 

18  David  V.  B.  L.  Fry  Mfg.  Co.,  Wiggs,  144  Tenn.  113,  230  S.  W. 

209  Mo.  App.  134,  236  S.  W.  1103;  391. 

Darnell-Love  Lumber  Co.  v.  Wiggg,  16  Wolf   v.   Excelsior   Automatic 

144  Tenn.  113,  230  S.  W.  391.  Scale   &  Supply  Co.,  270  Pa.  547, 

11  Darnell-Love    Lumber    Co.    v.  113  Atl.  569. 
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ing  their  own  stock.^*    And  statutes^''  in  some  states  expressly 
prohibit  corporations  from  buying  shares  of  their  own  stoek.^^ 

§  1143.  Taking  stock  in  payment  of  debt.  Even  in  those 
states  where  a  corporation  has  no  power  to  purchase  shares  of 
its  own  stock  generally,  it  may  take  shares  of  its  own  stock  in 
payment  of  a  debt  previously  contracted  in  good  faith  when 
necessary  to  prevent  a  loss.*^" 

§  1146.  Who  may  attack.  Only  the  United  States  can  ques- 
tion the  action  of  the  directors  of  a  national  bank  in  purchas- 
ing shares  of  its  own  stock  in  violation  of  the  statutes,  where 
no  rights  of  innocent  holders  for  value  have  intervened.^^  In 
Tennessee  a  corporation  which  purchases  shares  of  its  own  stock 
may  disaffirm  the  contract  and,  upon  return  of  the  stock,  re- 
cover the  consideration  paid,  and  the  seller  of  the  stock  may 
also  rescind  and,  upon  restoring  the  consideration,  have  the 
identical  stock  sold  returned  to  him,  when  this  is  possible.*^ 
But  the  seller  of  the  stock  cannot  recover  shares  of  the  stock 
sold  by  the  corporation  prior  to  the  bringing  of  the  suit,  where 
•the  purchasers  are  not  made  parties,  since  any  direction  seek- 
ing a  cancellation  of  such  stock  or  its  return  to  the  corpora- 
tion would  be  futile,  and  the  court  has  no  power  to  order  or 
permit  the  corporation  to  issue  shares  of  stock  in-  excess  of  the 
amount  authorized  by  its  charter.*'  The  right  to  rescind  in 
such  cases  may  be  lost  by  laches  where  the  rights  of  innocent 
parties. have  become  fixed.** 

17  That  a  purchase  in  violation  21  Iowa  State  &  Savings  Bank 
of  a  statutory  prohibition  is  void  v.  City  Nat.  Bank  of  Omaha,  106 
and  cannot  be  ratified,  see  §  6116,      Neb.   397,  183  N.  W.  982. 

infra.  22  Darnell-Love    Lumber    Co.    v. 

18  Iowa  State  &  Savings  Bank  v.  Wiggs,  144  Tenn.  113,  230  S.  W. 
City    Nat.    Bank    of    Omaha,    106      391. 

Neb.  397,  183  N.  W.  982.  23  Darnell-Love    Lumber    Co.    v. 

19  There  is  such  a  statute  in  Wiggs,  144  Tenn.  113,  230  S.  W. 
Colorado.     Kissane  v.  Brewer,  208      391. 

Mo.  App.  244,  232  S.  W.  1106.  24  Darnell-Love    Lumber    Co.    v. 

20  David  v.  B.  L.  Fry  Mfg.  Co.,  Wiggs,  144  Tenn.  113,  230  iS.  W. 
209  Mo.  App.  134,  236  S.  W.  1103.       391. 
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CHAPTER  31 

PowEKS  AS  TO  Franchises 

I.   IN    GENERAL 


§  1148.  Definition  and  kinds. 

§  1150.  Ownership. 

§  1151.  Franchise  as  a  contract. 


'  II.    CORPORATE   OR    GENERAL   TRANCHISE 

§  1152.  General  rules. 
§  1153.  Ownership. 

III.    SPECIAL  "OR  SECONDARY   FRANCHISE 

§  1156.  General  considerations. 

§  1157.  Definition  and  scope. 

§1160.  As  including  "powers." 

§  1163.  Nature  as  property. 

§  1164.  Necessity  for  municipal  consent  to  use  of  streets. 

§  1165.  Exclusive  franchises. 

§  1166.  Application  for  and  determination  of — In  general. 

§  1168.  —  Submission  to  voters. 

§  1169.  —  Sale  to  highest  bidder. 

§  1170.  —  Eight  of  municipality  to  refuse. 

§  1171.  —  Imposing  conditions. 

§  1173.  Construction. 

§  1174.  Duration — In  general. 

§  1175.  —  Where  franchise  silent. 

§  1176.  —  Bights  on  termination   of  franchise. 

§  1177.  Surrender. 

§  1178.  Forfeiture  or  revocation — In  general. 

§  1179.     —  As  breach  of  contract. 

§  1180.  —  Grounds  for  forfeiture. 

§1183.  — Who  may  assert  forfeiture;  procedure. 

§  1184.  Amendment  or  modification. 

§  1185.  Eights  and  duties  of  grantee  of  franchise. 

I.    IN  GENERAL 

§1148.  Definition   said  kinds.    "A   franchise  is  a  special 
privilege  conferred  by  government  on  individuals  or  corpora- 
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tions,  which  does  not  belong  to  the  citizens  of  a  country  gener- 
ally by  common  right. ' '  ^  The  creation  of  a  corporation  is  a 
franchise.*  The  right  to  be  a  corporation  or  to  do  business  as 
a  corporation  is  a  franchise,  and  the  actual  exercise  of  the  power 
to  do  business  is  also  a  franchise.'  The  right  to  exist  as  a 
corporation  or  the  primary  franchise  must  be  distinguished  from 
the  powers  and  privileges  vested  in,  and  to  be  exercised  by, 
the  corporate  body  as  such,  or  in  other  words,  the  franchise 
to  do  business  as  a  corporation.*  "One  is  the  franchise  'to  be'; 
the  other  the  franchise  '  to  do. '  One  belongs  to  the  corporators ; 
the  other  to  the  corporation. ' '  ^ 

§  1150.  Ownership.  The  franchise  to  exist  as  a  corporation, 
generally  referred  to  as  the  corporate  or  general  franchise,  be- 
longs to  the  incorporators  rather  than  the  corporation;  the 
special  or  secondary  franchise  belongs  to  the  corporation.^ 

§  1151.  Frajichise  as  a  contract.  The  franchise  of  a  public 
utility  corporation  is  a  contract  between  it  and  the  state  or 
city.' 


1  Waterloo  Water  Co.  v.  Village 
of  Waterloo,  200  N.  Y.  App.  Div. 
718,   193   N.  Y.   Supp.   360. 

2  City  of  Grand  Rapids  v.  Con- 
sumers'  Power  Co.,  218  Mich.  414, 
188  N.  W.  530. 

3  People  V.  Ford  Motor  Co.,  — 
Cal.  — ,  204  Pae.  217. 

4  Union  Steam  Pump  Sales  Co. 
V.  Secretary  of  State,  216  Mich. 
261,  185  N.  W.  353;  Com.  v.  Ports- 
mouth Gas  Co.,  —  Va.  — ,  112  S. 
E,  792;  Superior  Water,  Light  & 
Power  Co.  v.  City  of  Superior,  174 
Wis.  257,  181  N.  W.  113,  on  re- 
hearing 174  Wis.  257,  183  N.  W. 
254. 

6  Union  Steam  Pump  iSales  Co. 
V.  Secretary  of  State,  216  Mich. 
261,  185  N.  W.  353. 

6  Union  Steam  Pump  Sales  Co. 
V.  Secretary  of  State,  216  Mich. 
261,  185  N.  W.  358  (quoting  the 
text     with     approval);      Superior 


Water,  Light  &  Power  Co.  v.  City 
of  Superior,  174  Wis.  257,  181  N. 
W.  113,  on  rehearing  174  Wis.  257, 
183  N.  W.  25*. 

7  Sumpter  Gas  &  Power  Co.  v. 
City  of  Sumpter,  283  Fed.  931; 
Town  of  Pocahontas  v.  Central 
Power  &  Light  Co.,  152  Ark.  276, 
244  S.  W.  712;  Town  of  Pocahon- 
tas V.  Central  Power  &  Light  Co., 
—  Ark.  — ,  .239  S.  W.  1;  Tulare 
County  V.  City  of  Dinuba,  —  Cal. 
— ,  206  Pac.  983;  Local  Tel.  Co. 
V.  Cranberry  Mut.  Tel.  Co.,  102 
Ohio  St.  524,  133  N.  E.  527;  Stuver 
V.  East  Ohio  Gas  Co.,  31  O.  C.  A. 
554,  13  Ohio  App.  276;  City  of 
Steubenville  v.  Steubenville,  E.  L. 
&  B.  Val.  Traction  Co.,  31  O.  C.  A. 
513,  13  Ohio  App.  493;  Borough  of 
Sayre  v.  Waverly,  S.  &  A.  Trac- 
tion Co.,  270  Pa.  412,  113  Atl.  424; 
Texas  Telephone  Co.  v.  City  of 
Mart,  —  Tex.   Civ.   App.  — ,   226 
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n.    CORPORATE  OR  GENERAL  FRANCHISE 

§1152.  General  rules.* 
§  1153.  Owjiership.9 

III.    SPECIAL   OR   SECONDARY  FRANCHISE 

§  1156.  General  considerations.  A  corporation  may  own 
several  different  franchises  for  the  distribution  of  electricity  in 
the  same  city  and  covering  in  part  the  same  territory.^" 

§  1157.  Definition  and  scope.  The  powers  and  privileges 
vested  ia,  and  to  be  exercised  by,  the  corporate  body  as  such 
are  generally  called  secondary  franchises.^!  Franchises  are  to 
be  distinguished  from  ordinances  merely  regulating  the  use  of 
franchises  previously  acquired.!^  An  amendment  of  a  city  char- 
ter so  as  to  eliminate  a  provision  requiring,  the  consent  of  abut- 
ting property  owners  to  the  extension  of  street  car  lines  is 
not  the  granting  of  a  franchise  to  such  a  company.^'  Nor  is 
authorizing  an  extension  of  street  railway  lines  for  a  short  dis- 
tance in  pursuance  of  provisions  in  the  original  franchise  of 
the  company.!*  A  corporation  which  contracts  to  furnish  gas 
to  a  gas  company  which  has  a  franchise  to  furnish  gas  to  a 
city  at  a  specified  rate  does  not  thereby  become  obligated  to 
furnish  gas  to  the  city  under  the  franchise.!^  A  municipal 
ordinance  granting  a  franchise  to  a  public  service  corporation 

S.    W.    497;    Com.    v.    Portsmouth  ing  174  Wis.  257,  183  N.  W.  254. 

Gas   Co.,   132   Va.   480,   112   S.   E.  And  see   §1148,  supra.. 
792;  Superior  Water,  Light  &  Pow-  12  Ordinance   relating  to  the  lo- 

er    Co.    V.    City    of    Superior,    174  cation    of    poles    and   wires   by   a 

Wis.   257,   181  N.  W.   113,  183   N.  power  company  held  a  regulatory 

W.   254.  ordinance  and  not  the  grant  of  a 

8  Definition  and  distinction  from  franchise.  City  of  Grand  Eapids 
special  or  secondary  franchise,  see  v.  Consumers'  Power  Co.,  218 
§  1148,  supra.  Mich.  414,  188  N.  W.  530. 

9  See    §  1150,   supra.  IS  Jones  v.  Dallas  E.  Co.,  —  Tex. 

10  City    of    Oakland    v.     Great      Civ.  App.  — ,  224  S.  W.  807. 
Western  Power  Co.,  186  Cal.  570,  14  Jones  v.  Dallas  R.  Co.,  —  Tex. 
200  Pae.  395.                                           Civ.  App.  — ,  224  S.  ,W.  807. 

11,  Superior  Water,  Light  &  Pow-  IB  City   of   Winfield   v.   Wichita 

er    Co.    V.    City   of  Superior,    174      Natural  Gas  Co.,  267  Fed.  47. 
Wis.  257,  181  N.  W.  113,  on  rehear- 
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constitutes  a  legislative  francliise  emanating  from  the  state  to 
the  corporation  to  the  same  extent  as  though  it  had  been  granted 
by  the  legislature.^^ 

§  1160.  As  including  "powers."  Eights  given  a  power  com- 
pany to  place  poles,  etc.,  though  often  called  franchises,  per- 
haps should  more  properly  be  termed  powers.^''  The  right  of 
a  turnpike  company  to  collect  tolls  is  a  franchise.^* 

§  1163.  Nature  as  property.  A  franchise  is  an  incorporeal 
hereditament,^'  and  is  personal  property.^  The  franchise  of 
a  public  utility  corporation  and  the  property  devoted  by  it 
to  the  performance  of  the  duties  imposed  upon  it  by  the  fran- 
chise constitute  an  entirety,  and  the  property  cannot  be  sepa- 
rated from  the  franchise,  either  in  its  entirety  or  in  parcels.^^ 
The  franchise  is  the  principal  thing,  and  since  it  is  personalty, 
the  entire  property  assumes  the  character  of  personalty,  al- 
though some  of  it  is  in  fact  real  estate.^*  Hence  the  situs  of 
such  property  is  in  the  state  where  the  corporation  was  char- 
tered and  the  franchise  granted  and  exercised,  though  a  portion 
of  it  is  physically  beyond  its  borders.^* 

16  The  common  eouneil  of  the  257,  181  N.  W.  113,  183  N.  W. 
municipality  acts  as  the  agent  of      254. 

the  state  in  granting  it.    Superior  Z8  Superior  Water,  Light  &  Pow- 

Water,  Light  &  Power  Co.  v.  City  er  Co.  v.  City  of  Superior,  174  Wis. 

of    Superior,    174    Wis.    257,    181  257,   181   N.   W.    113,    183   N.   W. 

N.  W.  113,  on  rehearing  174  Wis.  254. 

257,  183  N.  W.  254.  23  Where      a     water      company 

17  City  of  Grand  Rapids  v.  Con-  chartered  in  Wisconsin  and 
sumers'  Power  Co.,  218  Mich.  414,  granted  a  franchise  to  supply 
188  N.  W.  530.  water  to  a  city  in  that  state,  and 

18  Turner   v.    Eslick,    146   Tenn.  having   the   principal   part   of   its 

256,  240  S.  W.   786.  plant    there,    obtained    its    water 

19  Superior  Water,  Light  &  Pow-  from  Lake  Superior  through  a  pipe 
er  Co.  V.  City  of  Superior,  174  Wis.      line  running  through  Minnesota  for 

257,  181   N.   W.   113,   183   N.   W.  a  short  distance,  it  was  held  that 
254.  the  state  of  Wisconsin  had  juris- 

20  Superior  Water,  Light  &  Pow-  diction  to  deal  with  the  entire 
er  Co.  V.  City  of  Superior,  174  Wis.  property,  including  the  pipe  line, 
257,  181  N.  W.  113,  183  N.  W.  as  property  within  that  state,  and 
254.  to  take   the   title   to   it   from   the 

21  Superior  Water,  Light  &  Pow-  company  under  the  power  of  emi- 
er  Co.  V.  City  of  Superior,  174  Wis.  nent     domain.      iSuperior    Water, 
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§  1164.  Necessity  for  municipal  consent  to  use  of  streets. 
Generally  public  service  corporations  have  no  right  to  use  the 
streets  of  a  municipality  without  first  obtaining  its  consent.^* 
And  in  a  number  of  states  this  is  the  rule  by  express  provision 
of  the  constitution  or  statutes.^*  Statutes  sometimes  give  tele- 
phone companies/®  waterworks  companies,^''  and  railroad  corn- 


Light  &  Power  Co.  v.  City  of  Su- 
perior, 174  Wis.  257,  181  N.  W. 
113,  183  N.  W.  254.  The  taking 
of  the  pipe  line  under  such  cir- 
cumstances does  not  constitute  an 
unlawful  interference  with  inter- 
state commerce.  Superior  Water, 
Light  &  Power  Co.  v.  City  of  Su- 
perior, 174  Wis.  257,  181  N.  W. 
113,  183  N.  W.  254. 

24  Sineerney  v.  City  of  Los 
Angeles,  —  CaL  App.  — ,  200  Pac. 
380;  State  v.  Milwaukee  Light, 
Heat  &  Traction  Co.,  173  Wis.  225, 
180   N".  W.  938. 

85Hoyne  v.  Chicago  &  O.  P.  El. 
E.  Co,,  294  111.  413,  128  N.  E. 
587;  Long  v.  City  of  Shreveport, 
151  La.  423,  91  So.  825;  Borough 
of  Merchantsville  v.  Camden  &  S. 
E.  Co.,  95  N.  J.  L.  511,  113  Atl. 
136;  Marx  v.  Edison  Electric  Il- 
luminating Co.,  201  N.  Y.  App. 
Div.  607,  194  N.  T.  Supp.  807; 
Troy  &  ISr.  E.  Ey.  Co.  v.  K.  L.  W. 
M.,  Inc.,  192  N.  Y.  Supp.  277;  City 
of  Syracuse  v.  New  York  State 
Eys.,  189  N.  Y.  Supp.  763;  Bor- 
ough of  CoUingdale  v.  Philadel- 
phia Eapid  Transit  Co.,  274  Pa. 
124,  117  Atl.  909;  Com.  v.  Ports- 
mouth Gas  Co.,  132  Va.  480,  112 
S.  E.  792.  And  see  Waterloo  Wa- 
ter Co.  V.  Village  of  Waterloo,  200 
N.  Y.  App.  Div.  718,  193  N.  T. 
Supp.  360. 

Such  a  provision  will  not  be 
held  to  have  been  intended  to 
apply  to  a  franchise  granted  be- 
fore its   enactment,   since  to  hold 


otherwise  would  bring  it  in  con- 
flict with  the  federal  constitution 
as  impairing  the  obligation  of  the 
franchise  contract  and  as  depriv- 
ing the  company  of  its  property 
without  due  process  of  law.  Com. 
V.  Portsmouth  Gas  Co.,  —  Va. 
— ,  112  S.  E.  792. 

A  provision  that  no  law  shall 
be  passed  granting  the  right  to 
construct  and  operate  a,  street 
railroad  within  any  municipality 
without  the  consent  of  the  local 
authorities  does  not  apply  to  ele- 
vated railroads.  Hoyne  v.  Chicago 
&  O.  P.  El.  E.  Co.,  294  111.  413, 
128  N.  E.  587. 

In  Iowa  an  interurban  railroad 
using  the  tracks  and  terminals 
of  a  street  railway  in  a  city,  un- 
der a  statute  and  ordinance  re- 
quiring the  street  railway  com- 
pany to  permit  it  to  do  so,  has 
no  right  to  construct  spur  tracks 
across  a  city  street  without  the 
consent  of  the  city.  Interurban 
Ey.  Co.  V.  City  of  Des  Moines, 
—  Iowa  — ,  186  K  W.  654. 

26  By  statute  in  California  tele- 
phone companies  are  granted  the 
right  and  privilege  to  construct 
and  operate  telephone  lines  over 
the  public  highways,  free  from 
any  grant  made  by  subordinate 
legislative  bodies,  and  unre- 
stricted by  the  provisions  of  the 
so-called  Broughton  Act,  prescrib- 
ing conditions  on  which  boards  of 
supervisors,  etc.,  may  grant  fran- 
chises for  the  construction  of  tele- 
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panics  **  a  right  to  construct  and  operate  -their  lines  over  streets 
and  highways  without  the  consent  of  the  city  or  county.  The 
use  of  the  streets  of  a  city  by  a  street  railway  company  without 
a  franchise,  where  one  is  needed,  is  a  continuing  trespass,^^ 
and  may  be  enjoined  at  the  instance  of  the  city  acting  in  its 
governmental  capacity,  or  in  its  proprietary  capacity  as  the 
owner  of  property  abutting  on  the  streets  so  used  where  such 
use  constitutes  an  additional  servitude.*"  Where  a  railroad 
company  under  a  franchise  from  the  state,  and  with  the  ap- 
proval of  the  city,  builds  a  line  in  the  city,  on  land  over  which 
some  streets  have  been  mapped  but  have  not  been  opened,  the 
subsequent  opening  of  such  streets  is  subject  to,  and  cannot 
affect,  the  company's  rights.*^  In  New  York  the  statute  pro- 
vides that  the  fact  that  a  railroad  has  been  constructed  and 
put  in  operation  for  a  year  shall  be  presumptive  evidence  that 
the   requisite   consents   of  local   authorities,    property   owners 


phone  lines,  and  their  right  to  do 
so  applies  not  only  to  lines  con- 
structed by  them,  but  to  lines  in 
place  which  they  acquire  by  pur- 
chase from  private  individuals, 
constructed  under  franchises  grant- 
ed by  boards  of  supervisors.  Such 
a  company  purchasing  an  existing 
line  from  an  individual  is  not 
bound  to  pay  a  gross  earnings  tax 
provided  for  in  the  franchise 
granted  by  a  county  board  of  su- 
pervisors to  the  vendor.  Inyo 
County  V.  Hess,  53  Cal.  App.  415, 
200  Pae.   373. 

In  Texas  long  distance  telephone 
companies  have  the  right  to  use 
the  streets  of  a  city  for  the  pur- 
pose of  erecting  their  poles  and 
lines  without  the  consent  of  the 
city,  subject  only  to  reasonable 
regulations  as  to  where  the  same 
shall  be  placed.  But  local  tele- 
phone exchanges  have  no  such 
right,  and  cannot  use  the  streets 
of  an  incorporated  town  without 
permission  of  its  constituted  au- 
thority.    Texas   Telephone   Co.   v. 


City   of  Mart,   —   Tex.   Civ.   App. 
— ,  226  S.  W.  497. 

27  Waterloo  "Water  Co.  v.  Vil- 
lage of  Waterloo,  200  N.  T.  App. 
Div.   718,  193   N..  T.   Supp.   360. 

28  In  New  York  in  1846  the  leg- 
islature had  power  to  authorize 
a  railroad  company  to  construct 
its  roadbed  upon  or  through  the 
streets  of  a  city  without  the  con- 
sent of  the  municipal  authorities. 
City  of  New  York  v.  New  York 
Cent.  E.  Co.,  234  N.  Y.  113,  136  N. 
E.  311,  aff'g  198  N.  Y.  App.  Div. 
517,  190  N.  Y.  Supp.  777. 

29  Sineerney  v.  City  of  Los  An- 
geles, —  Cal.  App.  — ,  200  Pac. 
380;  City  of  Milwaukee  v.  Mil- 
waukee Elec.  Railway  &  Light  Co., 
173  Wis.  400,  13  A.  L.  E.  802,  180 
N.  W.  339,  181  N.  W.  821. 

SO  City  of  Milwaukee  v.  Milwau- 
kee Elec.  Eailway  &  Light  Co., 
173  Wis.  400,  13  A.  L.  E.  802,  180 
N.  W.  839,  181  N.  W.  821. 

31  City  of  New  York  v.  New 
York  Cent.  E.  Co.,  198  N.  Y.  App. 
Div.  517,  190  N.  Y.   Supp.   777. 
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and  other  authority  has  been  obtained.'*  Where  the  charter 
of  a  railroad  company  permits  it  to  locate,  its  line  on  the  streets 
of  a  city  provided  the  consent  of  the  city  is  first  obtained,  the 
consent  of  the  city  to  such  use  of  its  streets  is  irrevocable  unless 
the  charter  of  the  company  is  forfeited  by  the  legislature  or  by 
judicial  determination.'* 

Before  a  city  can  be  estopped  to  require  a  company  to  vacate 
its  streets,  it  must,  by  its  acts  or  conduct,  have  induced  the 
company  to  believe  that  it  consented  to  its  use  of  the  streets  and 
have  induced  it  to  act  upon  that  belief.'*  On  the  ground  that 
there  is  a  continuing  trespass,  it  has  been  held  that  the  fact 
that  a  city  has  acquiesced  in  the  use  of  its  streets  by  a  street 
railway  company  without  a  franchise  for  more  than  twenty 
years  does  not  estop  it  from  seeking  to  enjoin  such  use.'*  Where 
a  railroad  company  enters  upon  and  uses  the  streets  of  a  city 
under  a  franchise,  an  integral  part  of  which  is  the  consent  of 
the  city,  it  cannot  acquire  title  to  such  streets  by  adverse  pos- 
session nor  a  prescriptive  right  therein,  nor  can  its  use  of  them 
estop  the  city  from  asserting  ownership  of  them.'^ 

§  1165.  Exclusive  franchises.  In  New  York  a  village  can- 
not grant  an  exclusive  franchise."  That  a  telephone  company 
first  occupied  a  highway  under  a  prior  franchise  does  not  give 
it  a  superior  right  over  a  power  company  subsequently  given 
a  right  to  occupy  the  same  highway,  where  the  statute  provides 
that  no  exclusive  franchise  or  privilege  shall  be  granted."    Even 

32  Troy  &  N.  E.  Ey.  Co.  v.  K.  oust  it  by  litigation  and  other- 
L.  W.  M.,  Inc.,  192  N.  Y.  Supp.  wise.  City  of  Sullivan  v.  Central 
277.  Illinois    Public    Service    Co.,    221 

33  City    of    New    York    v.    New  111.   App.    561. 

York  Cent.  E.  Co.,  234  N.  Y.  113,  35  City    of    Milwaukee    v.    Mil- 

136   N.    E.    311,    aff'g    198    N.   Y.  waukee  Elec.  Eailway  &  Light  Co., 

App.   Div.    517,    190    N.   Y.    Supp.  173  "Wis.  400,  13  A.  L.  K.  802,  180 

777.  N.   W.  339,  181  N.  W.  821. 

34  City  held  not  estopped  to  36  City  of  New  York  v.  New 
maintain  a  suit  to  compel  an  elec-  York  Cent.  E.  Co.,  234  N.  Y.  113, 
trie  company,  operating  as  as-  136  N.  E.  311,  aff'g  198  N.  Y. 
signee  of  an  expired  license,  al-  App.  Div.  517,  190  N.  Y.  Supp. 
though    it    had    purchased    power  777. 

from  the   company,   where  it  had  37  Waterloo    Water    Co.    v.   Vil- 

never    recognized    the    company's  lage  of  Waterloo,  200  N.  Y.  App. 

right  to  use  the  streets,  but,  on  the  Div.  718,  193  N.  Y.  Supp.  360. 

contrary,     had     been     seeking    to  SSPhillippay    v.    Pacific    Power 
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though  a  franchise  is  not  exclusive,  it  confers  rights  which  are 
exclusive  in  their  nature  as  against  all  persons  upon  whom  sim- 
ilar rights  have  not  been  conferred,  and  the  holder  thereof  may 
prevent  another  company  having  no  franchise  from  invading 
its  franchise  rights.*^ 

§  1166.  Application  for  and  determination  of — In  general.*' 

A  franchise  by  a  municipality  to  a  public  service  corporation 
need  not  always  be  granted  expressly  or  in  writing,  but  may 
be  conferred  by  implication.*^  All  conditions  precedent  pre- 
scribed by  the  statute  must  be  complied  with.*'^  Statutes  some- 
times provide  that  ordinances  must  be  on  file  for  public  inspec- 
tion for  a  certain  length  of  time  before  final  passage,  and  that 
notice  thereof  must  be  published.*'  A  right  accruing  to  a  street 
railway  company  under  an  irregular  grant  of  a  franchise,  ap- 
proved by  a  vote  of  the  people,  is  a  property  right  which  is 
entitled  to  protection  against  unlawful  encroachments  by  an- 
other company  to  the  same  extent  as  if  the  franchise  had  been 
regular.**  Though  the  public  grant  of  franchise  rights  may  be 
irregular,  an  acceptance  of  the  grant  and  construction  and 
operation  under  it  may  estop  the  municipality  to  deny  that  it 
coijsented.*^  The  granting  of  a  franchise  to  a  street  railway 
company  is  a  legislative  act,  with  which  neither  a  public  service 
commission  nor  the  courts  can  interfere.*®  "Whether  or  not  a 
street  railway  company  has  the-  requisite  franchise  to  operate 
its  cars  in  a  city  is  purely  a  judicial  question,  with  which  a 
public  service  commission  is  not  concerned.*' 

&    Light   Co.,   —   Wash.    — ,    207  at   which  the  matter   of  granting 

Pae.   957.  the  franchise  is  submitted  to  the 

39 Lincoln  Traction  Co.  v.  Oma-  voters.     Long   v.   City  of   Shreve- 

ha,  L.  &  B.  Ey.  Co.,  —  Neb.  — ,  port,  151  La.  423,  91  So.  825. 

187   N.   W.   790.  44  Lincoln  Traction  Co.  v.  Oma 

40  Certificate    of   public   conven-  ha,  L.   &  B.  Ry.  Co.,  —  Neb.  — , 
ieuoe  and  necessity,  see  §  4418,  in-  187   N.   W.   790. 
fra.  45  Lincoln  Traction  Co.  v.  Oma- 

41  Com.  V.  Portsmouth'  Gas.  Co.,  ha,  L.   &  B.  Ey.  Co.,  —  Neb.  — , 
—  Va.  — ,  112  S.  E.  792.  187   N.   W.    790. 

42  Long   V.    City   of   Shreveport,  46  City    of    Milwaukee    v.    Mil- 
151  La.  423,  91  So.  825.  waukee  Elec.  Eailway  &  Light  Co. 

43  The    notice    required    by    the  173  "Wis.  400,  13  A.  L.  E.  802,  180 
Louisiana    statute    may   be    given  N.  W.  339,  181  N.  W.  821. 
either  before  or  af tej  the  election  47  City    ofi   Milwaukee    v.    Mil- 
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§  1168.  —  Submission  to  voters.  Statutes  or  constitutional 
provisions  or  municipal  charters  sometimes  require  that  ordi- 
nances granting  franchises  or  certain  franchises  shall  be  sub- 
mitted to  a  vote  of  the  people.*''"  Where  the  constitution  pro- 
hibits any  city  from  granting  the  right  to  construct  and  operate 
a  street  railway  upon  its  streets  without  first  obtaining  the  con- 
sent of  a  majority  of  the  voters,  an  ordinance  granting  such 
a  right  without  such  consent  is  invalid  and  inoperative.**  And 
where  the  constitution  prohibits  the  grant  of  an  irrevocable 
franchise  without  an  affirmative  vote  of  a  specified  percentage 
of  the  electors,  a  company  cannot  acquire  irrevocable  rights  in 
the  streets  by  estoppel  of  the  municipality.*' 

§  1169.  —  Sale  to  highest  bidder.  In  some  states  municipal 
franchises  are  required  to  be  sold  to  the  highest  bidder.^"  Such 
a  provision  will  not  be  construed  to  have  been  intended  to 
operate  retrospectively  so  as  to  apply  to  franchises  granted 
before  its  enactment,  since  to  hold  otherwise  would  bring  it  in 
conflict  with  the  federal  constitution  as  impairing  the  obliga- 
tion of  the  franchise  contract  and  as  depriving  the  company 
of  its  property  without  due  process  of  law.^^ 

§  1170.  —  Right  of  miuiicipality  to  refuse.  In  New  York  a 
municipality  has  a  constitutional  right  to  refuse  to  grant  a 
franchise  for  the  operation  of  a  street  railway .*'' 

§  1171.  —  Imposing  conditions.^*  If  consent  of  the  munici- 
pality is  necessary,  it  may  impose  conditions  upon  which  consent 

waukee  Elee.  Railway  &  Light  Co.,  49  Detroit  United  Ey.  v.  City  of 

173  Wis.  400,  13  A.  L.  E.  802,  180  Detroit,   255  TJ.  S.  171,  65  L.  Ed. 

N.  W.  339,  181  N.  W.  821.  570. 

47a  City  of  Grand  Eapids  v.  Con-  50  City     of    Oakland     v.     Great 

Burners'  Power  Co.,  218  Mieh.  414,  Western  Power  Co.,  186  Cal.  570, 

188  N.  W.  530.  200  Pae.   395. 

Election     held     valid     notwith-  61  Com.  v.  Portsmouth   Gas  Co., 

standing'    irregularities.      Long    v.  —  Va.  — ,  112  S.  E.  792. 

City   of  Shreveport,   151   La.   423,  62  People  v.  Public  Service  Com- 

91  So.  825.  mission.   Second   Dist.,   198   N.  Y. 

48  Lincoln  Traction  Co.  v.  Oma-  App.    Div.   391,    191   N.   Y.   Supp. 

ha,  L.  &  B.  Ey.  Co.,  —  Neb.  — ,  293. 

187  N.  W.  790.  BSEates,  se^  chapter  58,  infra. 
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will  be  granted  and  the  right  may  be  enjoyed.^*  For  example, 
it  may,  as  a  condition  of  granting  consent  to  a  street  railway, 
provide  that  its  rails  shall  be  so  laid  as  to  conform  to  the  grade 
of  the  street  as  then  fixed  or  as  thereafter  from  time  to  time 
altered  or  established,^^  or  reqtiire  it  to  strengthen  a  bridge  over 
which  its  line  runs,^^  or  to  repair  or  pave  or  repave  the  streets 
occupied,^'  or  require  it  to  indemnify  the  city  against  all  lia- 
bility arising  out  of  the  construction  and  maintenance  of  its 
tracks  in  the  street.**  Franchise  provisions  requiring  street 
railway  tracks  to  be  laid  in  the  center  of  the  street  and  requir- 
ing the  company  to  pave  its  tracks  apply  to  tracks  originally 


54  Waterloo  "Water  Co.  v.  Vil- 
lage of  Waterloo,  200  N.  Y.  App. 
Div.  718,  193  N.  Y.  Supp.  360; 
People  V.  Public  Service  Commis- 
sion, Second  Dist.,  198  N.  Y.  App. 
Div.  391,  191  N.  Y.  Supp.  293; 
City  o£  Syracuse  v.  New  York 
State  Eys.,  189  N.  Y.  Supp.  763. 

65  City  of  Syracuse  v.  New  York 
State  Eys.,  189  N.  Y.  Supp.  763. 

56  Such  a  provision  held  not  to 
require  the  company  to  strengthen 
the  bridge  when  such  strengthen- 
ing was  made  necessary  by  in- 
creased travel  for  which  it  was  in 
no  way  responsible.  City  of  Mc-  ■ 
Mechen  v.  Wheeling  Traction  Co., 
90  W.  Va.  24,  110  S.  E.  469. 

Such  a  provision  inures  to  the 
benefit  of,  and  may  be  enforced 
by  a  city  which  subsequently  ex- 
tends its  boundaries  so  as  to  in- 
clude such  bridge.  City  of  Mc- 
Mechen  v.  Wheeling  Traction  Co., 
90  W.  Va.  24,  110  S.  E.  469. 

57  Borough  of  Collingdale  v.  Phil- 
adelphia Eapid  Transiji  Co.,  —  Pa. 
— ,  117  Atl.  909. 

In  West  Virginia  the  adoption 
of  a  street  by  the  county  court  as 
part  of  a  class  A  road  under  the 
good  roads  law  does  not  relieve  a 
street  railway  of  its  franchise  obli- 
gation to  keep  its  portion  of  such 


street  in  repair.  Weaver  v.  Wheel- 
ing Traction  Co.,  —  W.  Va.  — ,  114 
S  E.  131. 

A  provision  requiring  a  street 
railway  company  to  pave  between 
its  tracks  is  binding  on  it  so  long 
as  it  continues  to  operate  there- 
under. Northern  Illinois  Light  & 
Traction  Co.  v.  Illinois  Commerce 
Commission,  302  111.  11,  134  N.  E. 
142. 

The  contract  obligation  of  a 
street  railway  company  to  repair 
or  repave  streets  occupied  by  it 
may  be  enforced  specifically,  or 
the  required  work  may  be  done  by 
the  municipality  and  the  cost 
thereof  collected  from  the  com- 
pany. Borough  of  Collingdale  v. 
Philadelphia  Eapid  Transit  Co.,  — 
Pa.  — ,  117  Atl.  909. 

58  Such  a  provision  was  held  to 
include  all  liability,  regardless  of 
whether  it  arose  by  reason  of  the 
acts  or  omissions  of  the  company, 
or  its  agents,  servants  or  em- 
ployees, or  those  of  its  independent 
contractors,  and  not  to  be  against 
public  policy  as  applied  to  a  case 
where  the  liability  of  the  city  was 
predicated  on  its  negligence  in 
failing  to  remedy  a  dangerous  con- 
dition in  a  street.  Northern  Texas 
Traction  Co.  v.  City  of  Polytech- 
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laid  in  streets  outside  of  the  city  when  they  are  subsequently 
included  in  it  by  an  extension  of  its  boundaries.^'  A  provision 
requiring  an  electric  railway  company  to  place  its  tracks  in 
the  center  of  a  highway  "simultaneously"  with  the  improvement 
of  the  highway  requires  it  to  begin  the  work  when  the  improve- 
ment begins,  and  to  carry  on  the  successive  steps  of  its  work 
along  with  the  respective  work  of  building  the  improvement.^" 
In  Ohio  contracts  by  municipalities  for  the  furnishing  of  gas 
to  the  municipality  or  its  inhabitants  are  required  to  specify 
the  exact  quality  gf  the  gas  to  be  furnished,  and  a  franchise 
ordinance  which  does  not  do  so  is  void.*^  Statutes  sometimes 
require  the  successful  bidder  for  a  public  utility  franchise  over 
streets  and  highways  to  -pay  to  the  county  or  municipality  a 
specified  per  cent  of  its  gross  annual  receipts  arising  from  the 
use,  operation  or  possession  of  the  franchise.^^  Such  a  charge 
is  not  a  tax  or  a  license,  but  is  a  toll  or  charge  which  the  holder 
of  the  franchise  undertakes  to  pay  as  a  consideration  for  the 
privilege  of  using  the  streets  or  highways,  and  is  purely  a  mat- 
ter of  contract.^' 

Conditions  imposed  as  a  prerequisite  of  entry  become  con- 
tractual obligations,  which  must  be  complied  with,  no  matter 
how  onerous,  unless  stricken  down  by  some  proper  legislative 
exercise  of  the  police  power.^*  And  the  duty  so  assumed  is 
not  to  be  evaded  because  the  burden  may  reduce  the  company's 
income  below  a  reasonable  return  on  the  investment.®^  If  per- 
mission granted  to  a  public  service  company  to  use  the  streets 
of  a  municipality  is  only  a  license  and  not  a  contract,  the  license 
must  comply  with  the  terms  of  the  license  so  long  as  it  avails 
itself  of  the  benefits  thereof. ®® 

nie,  —  Tex.  Com.  App.  — ,  236  S.  v.  City  of  Dinuba,  —  Cal.  — ,  206 

W.  73,  rev  'g  —  Tex.  Civ.  App.  — ,  Pae.  983. 

217  S.  W.  730.  63  Tulare  County  v.  City  of  Din- 

69  City    of    Raleigh    v.    Carolina  uba,  —  Cal.  — ,  206  Pac.  983. 

Power  &  Light  Co.,  180  N.  0.  234,  61  Borough     of     Collingdale     v. 

104  S.  E.  462.  Philadelphia  Rapid  Transit  Co.,  — 

eostate   V.   Columbus,   D.   &  M.  Pa.  — ,  117  Atl.  909. 

Elec.  Co.,  103  Ohio  St.  280,  133  N.  65  Borough     of     Collingdale     v. 

E.  487.  Philadelphia  Rapid  Transit  Co.,  — 

61  Stuv.T  V.  East  Ohio  Gas  Co.,  Pa.  — ,  117  Atl.  909. 

31  0.  C.  A.  554,  13  Ohio  App.  276.  66  Texas   Telephone   Co.   v.   City 

62  California  statute  known  as  of  Mart,  —  Tex.  Civ.  App.  — ,  226 
the   Broughtou   act   held   not   void       S.  W.  497. 

for  indefinitenesg.     Tulare  County 
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§  1173.  Construction.  Franchise  contracts  are  to  be  strictly 
construed  in  favor  of  the  public,  when  thgy  are  ambiguous  or 
susceptible  of  two  constructions.^''  But  this  does  not  mean  that 
a  franchise  is  to  receive  a  strained  and  unreasonable  interpreta- 
tion, contrary  to  the  obvious  intention  of  the  grant.  It  must 
be'  fairly  examined  and  considered,  and  reasonably  and  justly 
expounded.^*  The  rule  of  strict  construction  does  not  deny  a 
fair  and  reasonable  interpretation,  or  justify  the  withholding 
of  that  which  it  satisfactorily  appears  the  grant  was  intended 
to  convey.®'  And  in  construing  such  grants  the  courts  have 
been  careful  to  extend  a  reasonable  and  just  protection  to  pub- 
lic utility  corporations  whose  investments  have  necessarily  been 
based  upon  calculations  of  future  growth  and  development.'"' 
What  is  necessarily  implied  is  as  much  a  part  of  the  contract 
as  if  plainly  expressed,  and  will  be  enforced  as  such.''^  There 
can  be  no  implied  grant  of  authority  to  a  street  railway  com- 
pany to  extend  its  lines  upon  streets  not  specified  in  its  fran- 
chise for  the  purpose  of  extending  its  service  and  carrying  its 
railway  business  into  new  territory.''^  Where  a  grant  to  a  street 
railway  company  to  go  upon  particular  streets  is  not  expressly 
made,  or  does  not  follow  by  necessary  implication  from  grants 
which  are  made,  or  where  there  is  any  doubt  about  the  matter, 
the  holding  will  be  against  the  grant.''^  Where  the  franchise 
is  indefinite  and  ambiguous,  the  court  may  look  to  the  subject- 
matter,  the  purposes  to  be  accomplished,  and  the  situation  of 
the  parties  when  the  contract  was  made  in  order  to  ascertain 
their  intention.''*     Where  a  franchise  is  granted  to  the  pro- 

67  Central  Trust  Co.  of  New  69  Com.  v.  Portsmouth  Gas  Co. 
York  V.  Chicago  &  Oak  Park  Ele-       —  Va.  — ,  113  S.  E.  792. 

vated  E.  Co.,  282  Fed.   594;   Com.  70  Com.   v.   :?ortsmouth   Gas  Co., 

V.  Portsmouth  Gas  Co.,  —  Va.  — ,  -  Va.  — ,  112  S.  E.  792. 

112  S.  E.  192;  Virginia  Eailway  &  71  Virginia  Railway  &  Power  Co 

Power   Co.   v.    City   of    Richmond,  v.  City  of  Richmond,  129  Va.  592 

129  Va.  592,  106  S.  E.  529.  106  S.  E.  529. 

The    grant    of   powers    under    a  72  Lincoln  Traction  Co.  v.  Oma 

franchise  is  to  be  construed  most  ha,  L.  &  B.  Ry.  Co.,  —  Neb.  — , 

strictly  against  the  company.  Lin-  187  N.  W.  790. 

coin  Traction  Co.  v.  Omaha,  L.  &  73  Lincoln  Traction  Co.  v.  Oma 

B.  Ry.  Co:,  —  Neb.  — ,  187  N.  W.  ha,  L.  &  B.  Ey.  Co.,  —  Neb.  — 

790.                             .  1'87  N.  W.  790. 

68  Virginia     Railway     &     Power  74  Com.   v.   Portsmouth   Gas   Co. 
Co.  V.  City  of  Richmond,  129  Va.  —  Va.  — ,  112  S.  E.  792. 
S92,- 106  S.  E.  529. 
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moters  of  a  corporation  for  its  benefit  before  its  incorporation, 
nothing  in  the  charter  subsequently  granted  to  it  can  be  looked 
to  in  construing  the  franchise.''^  A  practical  construction  by  the 
parties  may  be  considered  and  is  entitled  to  great  weight  where 
the  meaning  of  the  franchise  is  doubtful^®  But  such  a  con- 
struction can  be  resorted  to  only  where  the  contract  itself"  is 
ambiguous  or  its  meaning  is  doubtful.''''  And  acts  of  the  par- 
ties to  be  persuasive  in  construing  any  contract  must  be  know- 
ingly performed.''*  Where  a  water  company's  franchise  has 
been  construed  for  a  long  period  of  years  as  permitting  it  to 
supply  water  to  certain  villages,  that  meaning  not  being  impos- 
sible, will  prevail  to  protect  material  rights  acquired  under 
such  contemporary  construction,  and  no  one,  except  perhaps 
the  state,  can  question  that  construction.''^ 

A  written  application  for  a  franchise  and  a  written  resolu- 
tion of  a  township  board  granting  it  constitute  the  best,  if  not 
the  exclusive,  proof  of  the  franchise  contract.*"  The  terms  of 
an  unambiguous  written  franchise  contract  cannot  be  altered  or 
enlarged  by  proof  of  contemporaneous  or  previous  oral  agree- 
ments upon  the  subject.*^  Extrinsic  evidence  is  not,  as  a  rule, 
admissible  to  explain  or  remove  a  patent  ambiguity,  but  it  is 
admissible  to  show  a  latent  ambiguity,  if  one  exists,  and  to 
remove  it.**  An  omission  or  mistake  is  not  an  ambiguity.** 
And  parol  evidence  is  not  admissible,  under  the  guise  of  show- 
ing and  removing  a  latent  ambiguity,  to  vary,  add  to  or  con- 
tradict the  plainly  expressed  terms  of  the  writing,  or  to  sub- 

15  Com.  V.  Portsmouth   Gas  Co.,      Park  Elevated  E.  Co.,  282  Fed.  594. 

—  Va.  — ,  112  S.  B.  792.  79  City  of  Bethlehem  v.  City  of 

76  Com.   V.  Portsmouth   Gas   Co.,  Allentown,  —  Pa.  — ,  118  Atl.  643. 

—  Va.  — ,  112^8.  E.  792;  Virginia  SOZilwaukee  Tp.  v.  Saginaw-Bay 
Eailway-  &  Power  Co.  v.  City  of  City  E.  Co.,  213  Mich.  61,  181  N. 
Eichmoud,  129  Va.  592,  106  S.  E.  W.  37. 

529.  81  Zilwaukee  Tp.  v.  >Saginaw-Bay 

77  Zilwaukee  Tp.  v.  Saginaw-Bay  City  E.  Co.,  213  Mich.  61,  181  N. 
City  E.  Co., '213  Mich.  61,  181  N.      W.  37. 

W.  37.  82  Zilwaukee  Tp.  v.  Saginaw-Bay 

78  Failure  of  municipal  officers  to  City  E.  Co.,  213  Mich.  61,  181  N. 
enforce  a  provision  of  an  ordinance      W.  37. 

held  noi  persuasive  where  they  did  83  Zilwaukee  Tp.  v.  Saginaw-Bay 

not  know  ^f  it.  Central  Trust  Co.  City  E.  Co.,  213  Mieh.  61,  181  N. 
of   New  York   v.   Chicago   &  Oak      W.  37. 
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stitute  a  different  contract  for  it,  or  to  show  an  intention  or 
purpose  not  therein  expressed.** 

§1174.  Duration — In  general.  Where  there  is  no  statutory 
limit  as  to  time,  the  contract  may  be  for  a  reasonable  time.** 
A  constitutional  provision  limiting  the  duration  of  franchises 
to  a  specified  number  of  years  will  not  be  held  to.  have  been 
intended  to  apply  to  a  franchise  granted  before  its  enactment, 
since  to  hold  otherwise  would  bring  it  in  conflict  with  the  fed- 
eral constitution  as  impairing  the  obligation  of  the  franchise 
contract  and  as  depriving  the  company  of  its  property  without 
due  process  of  law.*^  The  provision  of  the  Kentucky  constitu- 
tion prohibiting  the  granting  of  franchises  by  cities  for  more 
than  twenty  years  is  mandatory,  and  cannot  be  evaded  or  dis- 
regarded in  any  material  particular.*'  Time  in  excess  of  the 
constitutional  limit  cannot  be  given  the  purchaser  of  the  fran- 
chise in  which  to  construct  a  plant,  but  the  time  necessary  for 
that  purpose  must  be  included  in  and  form  a  part  of  the  twenty 
years.**  A  franchise  extending  for  a  longer  period  than  twenty 
years  is  void  in  toto,  and  not  merely  as  to  the  excess.*'  It  con- 
fers no  right  upon  the  grantee  to  use  the  streets,  and  imposes 
no  obligation  upon  it  to  continue  the  operation  of  its  plant 
throughout  the  period  provided,  but  it  may  abandon  such  oper- 

84  A    provision    in    a    franchise  franchise   contract  between   a  vil- 

granted  to  an  interurban  railway  lage   and   an   electric   power   eom- 

that  the  rate  of  fare  shall  not  ex-  pany   for   the   furnishing   of    elec- 

ceed  five  cents  per  person  per  trip  tricity  to  the  village   and   its   ih- 

"from  the  township  of  Zilwaukee  habitants.    Village  of  Plainwell  v. 

to  Genessee  avenue,  in  Saginaw,"  Eesley    Light    &    Power    Co.,    214 

is  not  ambiguoius  because  it   does  Mich.  461,  183  N.  W.  66. 

not   specify   any   particular   place  86  Com.  v.  Portsmouth   Gas   Co., 

on  Genessee  avenue,  so  as  to  permit  —  Va.  — ,  112  S.  E.  792. 

the  admission  of  parol  evidence  to  87  Hamilton  v.  Bastin  Bros.,  188 

show  that  it  was  understood  that  Ky.  764,  224  iS.  W.  430. 

passengers  were  to  be  carried  to  a  88  Hamilton  v.  Bastin  Bros.,  188 

particular    point   on   said    avenue.  Ky.  764,  224  S.  W.  430. 

Zilwaukee -Tp.  v.  Saginaw-Bay  City  89  A  franchise  for  twenty  years, 


E.  Co.,  213  Mich.  61,  181  N.  W.  37.  nine    months    and    seven    days    is 

86  City  of  Saginaw  v.  Consumers '  void.     Hamilton   v.   Bastin   Bros., 

Power  Co.,  213  Mich.  -460,  182  N.  188  Ky.   764,  224  S.  W.  430,   dis- 

W.  146.  tinguishing  S.  E.   SchafC  &  Co.  v. 

Ten  years,  5  months  and  24  days  City  of  La   Grange,  176  Ky.   548, 

is  not  an  unreasonable  time  for  a  195  S.  W.  1097,  cited  to  the  eon- 
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ation  at  any  time.'"  In  Michigan,  where  the  statute  limits  the 
time  for  which  a  franchise  contract  may  run,  the  company  may 
be  granted,  in  addition  to  the  period  so  specified,  a  reasonable 
time  for  preparation  and  for  the  installation  of  equipment  for 
performance  of  the  contract.'^  The  time  should  be  allowed  in 
good  faith  and  for  the  purpose  stated.  Whether  it  is  reasonable 
or  not  must  depend  upon  the  facts  of  the  particular  case.'^  The 
provision  of  the  Michigan  statute  that  contracts  for  lighting 
cities  or  villages  shall  not  be  for  a  longer  period  than  ten  years 
applies  only  to  contracts  for  public  lighting,  and  is  not  restric- 
tive of  the  power  of  the  municipality  to  contract  for  the  benefit 
of  its  inhabitants.^' 

A  water  company  which  accepts  a  franchise  for  a  limited 
period  from  a  city  is  estopped  to  deny  that  its  right  to  furnish 
water  to  the  city  is  derived  from  such  franchise  or  to  contend 
that  a  state  statute  gives  it  a  franchise  unlimited  in  duration.** 

A  state  or  municipality  may  acquire  a  franchise  granted  by 
it  to  a  public  service  corporation  under  the  power  of  eminent 
domain.®^  Where  the  franchise  of  a  public  utility  corporation 
provides  that  its  property  may  be  acquired  by  a  municipality 
by  condemnation  proceedings,  a  court  of  equity  will  compel  it 
to  execute  conveyances  of  any  of  the  property  devoted  by  it 
to  take  performance  of  the  duties  imposed  upon  it  by  the  fran- 
chise which  cannot  be  acquired  by  such  proceedings  because  it 
is  out  of  the  state.'^     A  company  which  accepts  a  franchise 

trary    in    10    Tleteher    Cye.    Corp.  and    its    inhabitants.      Village    of 

§  il74,  n.  29.  Plainwell  v.  Eesley  Light  &  Power 

90  Hamilton  v.  Bastin  Bros.,  188  Co.,  214  Mieh.  461,  183  N.  W.  66. 
Ky.  764,  224  S.  W.  430.  93  A  contract  for  10   years   and 

91  City  of  Saginaw  v.  Consumers '  7  '  months  is  not  for  an  unreason- 
Power  Co.,  213  Mich.  460,  182  N.  able  period  as  a  matter  of  law. 
W.  146.  City    of    Saginaw    v.    Consumers' 

An   allowance   to  a   power   com-  Power  Co.,  213  Mieh.  460,  182  N. 

pany  of  seven  months  in  which  to  W.  146. 

prepare   its   equipment   is  not   un-  94  Bankers  Trust  Co.  v.  City  of 

reasonable.     Village    of   Plainwell  Eaton,  258  TJ.  S.  328,  66  L.  Ed.  642. 

V.  Eesley  Light  &  Power  Co.,  214  95  Superior  Water,  Light  &  Pow- 

Mich.  461,  183  N.  W.  66.  er  Co.  v.  City  of  Superior,  174  Wis. 

98  Five   months   and   24   days   is  257,  181  N.  W.   113,  on  rehearing 

not  an  unreasonable  time  to  allow  174  Wis.  257,  183  N.  W.  254. 

to  an  electric  light  and  power  com-  96  Superior  Water,  Light  &  Pow- 

pany   to   prepare   for   performance  er  Co.  v.  City  of  Superior,  174  Wis. 

of  ii  contract  to  furnish  electricity  257,  181  N.  W.  113,  183  N.  W.  254. 

for  power  and  lighting  to  a  village  . 
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from  a  city  limited  by  its  terms  to  a  specified  number  of  years 
is  estopped  to  deny  that  its  rights  are  derived  from  such  fran- 
chise and  to  contend  that  it  has  a  perpetual  right  in  the  streets 
under  a  state  statute.^'' 

§  1175.  —  Where  franchise  silent.  A  corporation  can  take 
a  franchise  for  a  period  longer  than  its  corporate  existence  as 
fixed  by  its  charter,  and  hence  a  provision  in  its  charter  or 
franchise  •  limiting  its  existence  to  a  specified  number  of  years 
does  not  operate  to  limit  the  duration  of  a  franchise  granted 
to  it  to  that  number  of  years.®*  A  franchise  giving  a  corpora- 
tion an  exclusive  right  to  the  use  of  the  streets  for  a  specified 
number  of  years  does  not  necessarily  imply  that  the  right  to 
use  the  streets  is  to  terminate  at  the  end  of  that  time,  and  where 
such  a  franchise  contains  no  express  limitation  as  to  its  dura- 
tion, and  the  company  has  continued  to  occupy  the  streets  and 
to  operate  under  it  for  more  than  sixty  years,  the  municipality 
will  be  held  to  have  consented  to  its  use  of  the  streets  for  an 
indefinite  time.®' 

§1176.  — Rights  on  tennination  of  franchise.  Upon  the 
expiration  of  the  time  limited  for  the  duration  of  a  franchise 
granted  for  a  definite  period,  and  which  is  not  renewed,  the 
city  may  require  the  company  to  remove  its  property  from  the 
streets  within  a  reasonable  time,  without  thereby  impairing  any 
contractual  obligations  protected  by  the  federal  constitution 
or  depriving  the  company  of  its  property  without  due  process 
of  law.^     Day  by  day  agreements  whereby  a  company,  whose 

97  Bankers  Trust  Co.  v.  City  of  ice  franchise  has  expired  and  there 
Eaton,  258  TJ.  S.  328,  66  L.  Ed.  is  no  inconsistent  statute,  the  city 
642.  has  the  optional  right  to  eject  the 

98  Com.  V.  Portsmouth   Gas   Co.,  corporation  from  the  streets.    City 

—  Va.  — ,  112  S.  E.  792.  of   Louisville   v.   Louisville    Home 

99  Com.   V.  Portsmouth  Gas  Co.,      Telephone  Co.,  279  Fed.  949. 

—  Va.  — ,  112  S.  E.  792.  An  electric  company  may  be  re- 
1  Bankers   Trust  Co.  v.   City  of      quired  by  mandatory  injunction  to 

Eaton,  258  U.  S.  328,  66  L.  Ed.  remove  its  poles,  wires,  etc.,  from 
642;  Detroit  United  Ey.  v.  City  of  the  streets,  where  it  is  operating 
Detroit,  255  U.  S.  171,  65  L.  Ed.  as  the  assignee  of  a  license  grant- 
570;  City  of  Detroit  v.  Detroit  ed  to  an  individual  which  had  ex- 
United  Ey.,  215  Mich.  401,  184  pired  before  the  assignment  was 
N.  W.  516.  made,  and  had  never  been  renewed. 
Where  a  rate  fixing  public  serv-  and   where   the   company  had   not 
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franchise  has  expired,  is  permitted  to  continue  to  occupy  the 
streets,  do  not  give  it  any  property  rights  in  the  streets,  where 
they  expressly  provide  that  the  permits  granted  thereunder 
may  be  revoked  and  that  action  thereunder  shall  not  waive  the 
rights  of  either  party.^  Nor  does  an  ordinance,  enacted  after 
the  expiration  of  the  franchise,  giving  the  company  a  right 
to  continue  to  operate  for  a  limited  period,  but  expressly  provid- 
ing that  it  may  Jbe  amended  or  repealed,'  nor  a  decree  in  suit 
brought  by  the  city  against  the  company,  providing  for  the 
temporary  operation  of  the  property  by  the  company  and  fixing 
rates  for  such  operation,  but  expressly  providing  that  it  shall 
not  affect  any  fundamental  existing  rights  of  the  parties  in  and 
to  the  streets.*  "Where  a  city  is  under  no  obligation  to  pur- 
chase the  property  of  a  street  railway  company  on  the  expira- 
tion of  its  franchise,  and  therefore  may  acquire  it  on  the  best 
terms  it  can  make  With  the  company,  an  attempt  to  purchase 
it  by  offering  to  buy  it  at  much  less  than  its  value  does  not 
have  the  effect  of  depriving  the  company  of  property  without 
due  process  of  law.^ 

The  Kentucky  statute  providing  that  eighteen  months  before 
the  expiration  of  any  franchise  it  shall  be  the  duty  of  the  proper 
legislative  body  or  boards  to  provide  for  the  sale  of  a  similar 
franchise  on  terms  and  conditions  which  shall  be  fair  and  rea- 
sonable to  the  public,  to  the  corporation  and  to  the  patrons 
of  the  corporation,  is  not  in  conflict  with  the  provision  of  the 
constitution  of  that  state  that  no  public  service  corporation 
shall  use  the  streets  without*  the  consent  of  the  council.®  A 
municipality  has  no  right  to  refuse  to  comply  with  this  pro- 
vision and  at  the  same  time  arbitrarily  exclude  the  corpora- 
tion holding  the  expiring  franchise  from  the  streets.''^     And 

otherwise  been  granted   the  right  4  Detroit  United  Ey.  v.  City  of 

to  use  the  streets.    City  of  Sullivan  Detroit,  255  TJ.  S.  171,  65  L.  Ed. 

V.   Central  Illinois  Public   Service  570. 

Co.,  221  111.  App.  561.  5  Detroit  United  Ey.  v.  City  of 

a  Detroit  United  By.  v.  City  of  Detroit,  255  U.  S.  171,  65  L.  Ed. 

Detroit,  255  U.  S.  171,  65  L.  Ed.  570. 

570.  6  City  of  Louisville  v.  Louisville 

3  Detroit  United  Ey.  v.  City  of  Home  Telephone  Co.,  279  Fed.  949. 

Detroit,  255  U.  iS.  171,  65  L.  Ed.  7  City  of  Louisville  v.  Louisville 

570;    City    of    Detroit    v.    Detroit  Home  Telephone  Co.,  279  Fed.  949. 
United  Ey.,  215  Mich.  401,  184  N. 
W.  516. 
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where  a  city,  though  requested  to  do  so,  declines  to  proceed 
under  the  statute,  in  order  to  compel  the  company  to  merge 
with  another  company,  it  cannot  be  heard  to  say  that  the  com- 
pany has  lost  its  right  to  be  protected  in  the  benefits  given  it 
by  the  statute  by  failing  to  take  steps  to  compel  a  compliance 
with  it  until  after  the  expiration  of  its  franchise.^  Though  in 
so  far  as  the  letter  of  the  statute  goes,  the  obligation  to  proceed 
under  it  is  on  the  city, .  a  company  seeking  an  injunction  to 
protect  its  rights  thereunder  will  be  required,  in  such  suit,  if 
it  has  not  already  done  so,  to  proceed  as  far  as  it  may  for  the 
specific  performance  of  the  statute  by  seeking  in  its  bill  to 
compel  the  offering  of  a  new  franchise,  and  indicating  a  will- 
ingness to  buy  it  upon  fair  terms.^  Even  though  the  court 
cannot  compel  the  city  to  pass  an  ordinance  of  the  character 
specified  in  the  statute,  if  the  city  refuses  to  do  so,  and  offer 
it  for  sale,  it,  and  not  the  company,  will  be  in  default,  and  so 
long  as  such  default  continues  the  company  may  properly  claim 
the  protection  of  a  court  of  equity  against  the  enforcement  of 
confiscatory  rates.^"  The  machinery  of  a  federal  court  of  equity 
is  as  ample  and  as  appropriate  as  that  of  a  state  court  in  direct- 
ing and  supervising  compliance  with  the  statute.  Whether  the 
terms  of  the  franchise  offered  are  fair  and  reasonable  within 
the  meaning  of  the  statute  is  a  judicial  question.^^  The  statute 
does  not  require  the  franchise  offered  to  be  for  the  maximum 
period  permitted  by  law  ^^  and  a  franchise  for  the  maximum 
period  with  a  provision  for  a  readjustment  of  rates  every  five 
years  would  not  violate  its  provisions.^' 

§  1177.  Surrender.  It  has  been  held  that  a  franchise  to  dis- 
tribute electricity  in  a  city  is  not  surrendered  by  applying  for 
and  purchasing  another  franchise  covering  part  of  the  same 
territory,  where  the  second  franchise  is  sold  at  public  auction 
to  the  highest  bidder  as  required  by  statute,  and  not  purchased 
as  a  result  of  mutual  bargaining.^*     To  require  the  purchaser 

8  City  of  Louisville  v.  Louisville  12  City  of  Louisville  v.  Louisville 
Home  Telephone  Co.,  279  Ted.  949.  Home  Telephone  Co.,  279  Fed.  949. 

9  City  of  Louisville  v.  Louisville  18  City  of  Louisville  v.  Louisville 
Home  Telephone  Co.,  279  Fed.  949.  Home  Telephone  Co.,  279  Fed.  949. 

10  City  of  Louisville  v.  Louisville  14  City  of  Oakland  v.  Great 
Home  Telephone  Co.,  279  Fed.  949.  Western  Power  Co.,  186  Cal.  570, 

11  City  of  Louisville  v.  Louisville  200  Pae.  395. 
Home  Telephone  Co.,  279  Fed.  949. 
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of  a  franchise  to  surrender  franchises  previously  granted  to 
him  by  the  city  would  put  him  at  a  disadvantage,  and  therefore 
violate  a  provision  requiring  equal  competitive  bidding  for  fran- 
chises.^* 

Statutes  in  some  states  provide  that  public  utilities  operating 
under  an  existing  license,  permit  or  franchise  may  surrender 
the  same,  and,  upon  doing  so,  shall  receive  by  operation  of 
law,  in  lieu  thereof  an  indeterminate  permit.^*  A  gas  and 
electric  company,  by  surrendering  to  the  public  service  com- 
mission all  the  municipal  franchises  under  which  it  has  been 
operating,  and  thereafter  operating  under  an  indeterminate 
permit,  does  not  part  with  any  of  its  property  except  such 
franchises.^' 

§  1178.  Forfeiture  or  revocation — In  general^^ 

§  1179.  —  As  breach  of  contract.  The  vested  rights  of  a 
corporation  under  an  executed  contract  cannot  be  impaired  by 
any  subsequent  enactment  of  the  state,  under  the  contract  clause 
of  the  federal  constitution.^®  '  But  the  inhibition  of  the  contract 
clause  does  not  extend  to  the  waiver  or  modification  of  any 
rights  accruing  to  the  agencies  of  the  state  in  their  governmental 
capacity  by  action  of  the  people  through  constitutional  amend- 
ments or  legislative  enactment.^" 

§  1180.  —  Grounds  for  forfeiture.  A  franchise  may  be  re- 
voked by  a  municipality  for.  breach  of  material  conditions  con- 
tained in  the  franchise.^^ 

16  City     of     Oakland     v.     Great  ist  as  a  corporation.     See  chap.  64. 

Western  Power   Co.,  186   Cal.  570,  19  Tulare  County  v.  City  of  Din- 

200  Pae.  395.  uba,  —  Cal.  — ,  206  Pac.  983. 

16  See  Trustees  of  Jennie  De-  20  It  does  not  deprive  the  state 
pauw  Memorial  M.  E.  Church  v.  of  the  power  tp  terminate  the 
New  Albany  Water  Works,  —  Ind.  right  of  the  county  to  enforce  the 
App.  — ,  130  N.  B.  827.  collection  of  a  percentage  of  a  cor- 

17  Its  property  in  a,  contract  un-  poration's  receipts  under  an  exist- 
der  which  it  purchases  electric  ing  franchise.  Tulare  County  v. 
power  from  another  company  is  City  of  Dinuba,  —  Cal.  — ,  206  Pac. 
not    affected    by    such    surrender.  983. 

Valparaiso  Lighting  Co.  v.  Public  21  People  v.  Public  Service  Com- 

Service  Com.,  —  Ind.  — ,  129  N.  B.  mission,  Second  Dist.,  198  N.  T. 
13.  App.  Div.  391,  191  N.  Y.  Supp.  293. 


18  Forfeiture  of  franchise  to  ox- 
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§  1183.  —  Who  may  assert  forfeiture ;  procedure.  Where  a 
franchise  granted  by  a  municipality  is  held  to  be  a  legislative 
franchise  emanating  from  the  state,  the  state  may  maintain 
proceedings  to  forfeit  it  or  to  vacate  the  charter  of  the  cor- 
poration, in  case  the  corporation  fails  to  comply  with  its  re- 
quirements or  to  perform  any  of  the  duties  imposed  upon  it 
thereby.^^ 

§  1184.  Amendment  or  modification.*'  A  franchise  may  be 
modified,  by  an  ordinance  changing  it  when  such'  ordinance  is 
accepted  by  the  company.**  A  reserved  power  to  amend  or 
repeal  has  been  held  to  justify  the  amendment  of  corporate 
grants  in  the  nature  of  secondary  fraiyjhises.*^  Such  a  con- 
struction involves  no  violation  of  vested  or  property  rights,  since 
in  view  of  the  constitution  the  grantee  of  a  franchise  takes 
the  rights  granted  subject  to  the  right  of  the  state  to  alter  or 
repeal  them,*®  nor  does  it  constitute  an  impairment  of  contract 
obligations.*'  This  power  can  be  invoked  only  for  the  protec- 
tion and  promotion  of  public  interests,  and  is  not  to  be  used 
arbitrarily  or  capriciously  or  for  the  purpose  of  punishment 
or  retaliation.*'  A  citizen,  taxpayer  and  qualified  elector  of, 
a  city  has  no  vested  right  of  transportation  by  a  street  railway 
company  at  a  rate  of  fare  fixed  by  its  franchise  so  as  to  prevent 

22  Superior  Water,  Light  &  Pow-  244  S.  W.  712;  Town  of  Pocahontas 
er  Co.  V.  City  of  Superior,  174  Wis.  v.  Central  Po-wer  &  Light  Co.,  — 
257,  181  N.  W.  113,   on  rehearing      Ark.  — ,  239  S.  W.  1. 

174  Wis.'  257,  183  N.  W.  254.  25  Superior  Water,  Light  &  Pow- 

23  Amendment    increasing    street  cr    Co.    v.    City    of    Superior,    174 
car  fares  held  sufadently  definite.  Wis.  257,  181  N.  W.  113,  on  rehear- 
Long   V.   City   of    Shreveport,    151  ing  174  Wis.  257,  183  N.  W.  254. 
La.  423,  91  So.  825.  26  Superior  Water,  Light  &  Pow- 

Amendment   of   ordinance   so   as  er  Co.  v.  City  of  Superior,  174  Wis. 

to  change  the  portion  of  a  street  257,   181   N.  W.  113,^  on  rehearing 

which    a    street    railway    company  174  Wis.  257,  183  N.  W.  254. 

was  required  to  pave  held  not  to  27  Superior  Water,  Light  &  Pow- 

have  repealed  a  provision  requiring  er  Co.  v.  City  of  Superior,  174  Wis. 

it  to  maintain  pavements.     Central  857,  181  N.  W.  113,  183  N.  W.  254. 

Trust    Co.    of    New   York    v.    Chi-  28  Superior  Water,  Light  &  Pow- 

cago  &  Oak  Park  Elevated  B.  Co.,  er  Co.  v.  City  of  Superior,  174  Wis. 

282  Ped.  594.  257,   181   N.   W.  113,  on  rehearing 

24  Town  of  Pocahontas  v.  Central  174  Wis.  257,  183  N.  W.  254. 
Power  &  Light  Co.,  152  Ark.  276, 
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an  increase  in  the  fare  by  amendment  of  the  ordinance.*®  In 
making  changes  in  a  franchise,  as  by  authorizing  increased 
fares,  the  requirements  prescribed  for  the  granting  of  fran- 
chises must  be  complied  with.^" 

"Where  a  franchise  granted  by  a  municipality  is  held  to  be 
a  legislative  franchise  emanating  from  the  state,  the  state  has 
the  same  right  and  authority  to  interfere  with,  change  or  alter 
it  as  if  it  had  been  granted  directly  by  the  legislature.*^  Where 
half  of  a  highway  bridge  across  a  stream  dividing  two  cities 
is  in  one  of  them  and  the  other  half  in  the  other,  so  that  they 
are  jointly  charged  with  the  duty  of  maintaining  it  in  a  rea- 
sonably safe  condition  for  travel,  one  of  them  alone  can- 
not relieve  a  street  railway  company  from  the  obligation  to 
strengthen  it  imposed  upon  the  company  by  a  county  franchise 
granted  before  the  extension  of  the  limits  of  the  cities  to  include 
the  bridge.*^ 

Where  a  franchise  is  amended,  the  amending  ordinance  is 
merged  in  and  becomes  a  part  of  the  original  franchise.** 

§  1185.  Rights  and  duties  of  grantee  of  franchise.  Where  a 
city  gives  a  railroad  company  a  right  to  construct  its  line  on 
a  certain  street  without  limiting  the  number  of  tracks  that 
may  be  laid,  and  the  company  constructs  one  track  in  the  street, 
it  has  the  right  to  thereafter  build  another  one.**  The  accept- 
ance by  a  street  railway  company  of  a  franchise  to  operate 
cars  over  a  certain  line  creates  a  contract  to  operate  them  which 
the  company  cannot  revoke  without  the  consent  of  the  city,  and 
which  the  city  may  enforce.*^  A  showing  that  there  is  ample 
service  on  a  street  without  a  particular  company 's  line,  and  that 
its  continued  operation  will  result  in  traffic  congestion,  filr- 

29  Long  V.  City  of  Shreveport,  33  Superior  Water,  Light  &  Pow- 
151  La.  423,  91  So.  825.  er  Co.  v.  City  of  Superier,  174  Wis. 

30  Long  V.  City  of  Shreveport,  257,  181  N.  W.  113,  on  rehearing 
151  La.  423,  91  So.  825.  174  Wis.  257,  183  N.  W.  254. 

31  Superior  Water,  Light  &  Pow-  34  Maeon  Railway  &  Light  Co.  v. 
er  Co.  V.  City  of  Superior,  174  Wis.  Southern  E.  Co.',  28  Ga.  App.  339, 
257,  181   N.  W.   113,   on  rehearing  110_  S.  B.  912. 

174  Wis.  257,  183  N.  W.  254.  35  Virginia  Railway  &  Power  Co. 

32  City  of  McMechen  v.  Wheeling  v.  City  of  Eichmond,  129  Va.  592, 
Traction  Co.,  90  W.  Va.  24,  110  S.      106  S.  B.  529. 

E.  469. 
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nishes  an  argument  to  the  city  to  induce  it  to  release  the  com- 
pany from  its  franchise  contract  to  operate  there,  but  can- 
not authorize  a  court  to  compel  such  release.^^  The  financial 
embarrassment  of  a  street  railway  company  and  difiieulty  ex- 
perienced by  it  in  procuring  materials  and  labor  is  no  excuse 
for  its  failure  to  perform  its  franchise  contract  for  the  making 
of  street  improvements.^  Equity  has  jurisdiction  to  compel  a 
street  railway  company  to  specifically  perform  its  franchise 
contract  with  a  municipality  to  make  street  improvements,  and 
having  obtained  jurisdiction  for  that  purpose,  it  will,  to  prevent 
a  multiplicity  of  suits,  grant  complete  relief  by  ordering  the 
company  to  pay  the  loss  caused  to  the  municipality  by  its 
failure  to  perform," 

Where  a  water  company's  franchise  provides  that  the  water- 
works shall  be  for  the  use  of  the  inhabitants  of  the  city  gen- 
erally, and  that  no  street  or  locality  shall  be  deprived  of,  or 
discriminated  against  in^  the  use  thereof,  it  is  the  duty  of  the 
company  to  extend  its  mains  so  as  to  furnish  water  to  the 
occupants  of  residences  erected  on  new  streets  opened  after 
the  granting  of  the  franchise.  And  generally  it  may  be  com- 
pelled to  do  so  by  mandamus  or  mandatory  injunction.^'  But 
the  right  of  a  prospective  consumer  to  such  relief  is  not  absolute, 
and  it  will  be  denied  where  the  demand  is  wholly  unreason- 
able in  view  of  the  hardships  and  disastrous  consequences  that 
would  follow,  and  to  grant  it  would  injuriously  affect  the  public 
at  large.*" 

36  Virginia  Railway  &  Power  Co.  39  As  where  it  would  result  in 
V.  City  of  Eiehmond,  129  Va.  592,  the  bankruptcy  of  the  company. 
106  S.  E.  529.  Mountain   Water  Co.  v.  May,  192 

37  Borough  of  Sayre  v.  Waverly,  Ky.  908,  231  S.  W.  908.  As  to  the 
S.  &  A.  Traction  Co.,  270  Pa.  412,  power  to  compel  extensions  by 
113  Atl.  424.  public  service   corporations  gener- 

38  Borough  of  Sayre  v.  Waverly,  ally,  see  chap.  58. 

S.  &  A.  Traction  Co.,  270  Pa.  412,  40  Mountain  Water  Co. 'v.  May, 

113  Atl.  424.  192  Ky.  908,  281  S.  W.  908. 
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Alienation  op  Property  and  Franchises 

I.   GENEKAI,   CONSIDERATION 

§  1187.  Implied  power. 

§  1188.  Sale  of  surplus  or  of  property  taken  as  security. 
§  1189.  Transfer  of  choses  in  action. 

§  1192.  Transfer  for  unauthorized  purpose  or  one  outside  of  scope  of  busi- 
ness— In  general. 
§  1195.  To  whom  sale  may  be  made. 

§  1196.  Statutory  prohibitions   or   restrictions — General  rules. 
§  1197.  —  Consent  of  stockholders. 

II.    SUBSCRIPTIONS,   GIFTS   AND  DONATIONS 

§  1201.  Implied  power — Donations  held  within  corporate  power. 

III.   TRANSFER  OP  ALL  OP  PEOPERTT 

§  1206.  Power  as  against  minority  stockholders — In  general. 

§  1207.  — When  required  by  exigencies  of  business. 

§  1208.  —  When  not  required  by  exigencies  of  business. 

§1210.  — Statutory  provisions. 

§1211.  Stock  of  purchasing ,  corporation  as  consideration. 

§  1212.  Mode  of  sales  and  conditions. 

§  1213.  Statutory  authorization. 

§  1214.  Effect  of  transfer  of  all  of  property. 

IV.  TRANSFER  OP  PROPERTY  BY  QUASI  PUBLIC  CORPORATIONS 

§  1216.  General  rules. 

§  1217.  Property  not  necessary  for  public  service. 

§  1218.  Consent  of  public  service  commission. 

§  1219.  Statutory  authority. 

§  1222.  Eights  of  creditors. 

I.    GENERAL    CONSIDERATIONS 

§  1187,  Implied  power.  "A  strictly  private  corporation  ow- 
ing no  peculiar  duties  to  the  public  has  the  same  dominion  over 
and  power  to  dispose  of  its  property  that  an  individual  has."^ 
In  the  absence  of  charter  or  statutory  restrictions,  a>  corpora- 

1  Wolf  V.  Excelsior  Automatic 
Scale  &  Supply  Co.,  270  Pa.  547, 
113  Atl.  569. 
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tion  may  convey  land  owned  by  it  for  any  purpose  not  incon- 
sistent with  those  for  which  it  was  created.''  A  water  or  canal 
company  has  power  to  sell  water  for  a  public  use.'  "The  right 
of  alienation  is  an  incident  of  ownership,  belonging  as  well  to 
church  corporations  as  to  individuals.  A  church  corporation 
has  a  right  to  alien  its  real  estate  and  house  of  worship  unless 
restrained  by  its  charter,  and  provided  the  proceeds  are  de- 
voted to  the  purposes  of  its  organization."*  The  mere  fact 
that  a  corporation  is  named  a  realty  corporation  gives  it  no  im- 
plied power  to  sell  real  property.^ 

§  1188.  Sale  of  surplus  or  of  property  taken  as  security.    It 

is  one  of  "the  incidental  ppwers  of  a  bank  to  sell  and  transfer 
a  judgment  owned  by  it.®  In  Texas  a  company  operating  a 
cotton  gin  has  implied  power  to  sell  cottonseed  received  by  it  ** 
in  payment  for  its  services  in  ginning.'  An  insurance  com- 
pany which  has  power  to  purchase  an  office  building  contain- 
ing a  heating  plant  constructed  with  a  view  to  furnishing  heat 
for  both  that  and  an  adjoining  building  has  power  to  dispose 
of  the  surplus  heat  from  such  plant,  and  to  obligate  itself  to 
furnish  heat  to  the  adjoining  building  for  a  term  of  years, 
since  this  is  incidental  and  auxiliary  to  the  reasonable  use  and 
management  of  the  property.* 

2  Laurel  County  v.  Howard,  189  Where  the  amount  agreed  to  be 
Ky.  221,  224  S.  W.  762.  sold  is  not  so  excessive  in  amount 

3  Such  a  corporation  organized  as  to  require  the  company  to  go 
under  early  California  statutes  was  into  the'  open  market  to  buy  the 
held  to  have  such  power  whether  seed,  the  purchaser  has  a  right  to 
its  articles  so  declared  or  not.  assume  that  it  will  be  acquired  in 
Traber  v.  Eailroad  Commission  of  the  usual  course  of  the  company's 
State  of  California,  183  Cal.  304,  ginning  business,  and  is  not  obliged 
191  Pac.  366.  to  prove,  in   order   to   recover   on 

4  Whitmore  v.  Church  of  the  Holy  '  the  contract  of  sale,  that  it  was 
Cross,  —  Me.  — ,  117  Atl.  469.  so  acquired.  Sealy  Oil  Mill  &  Mfg. 

6N.  A.  Berwin  &  Co.  v.  Hewitt  Co.   v.   Bishop   Mfg.   Co.,  —   Tex. 

Eealty   Co.,   199   N.   T.  App.   Div.  Com.  App.  — ,  235  S.  W.  850,  rev'g 

453,  191  N.  T.  Supp.  817.  —  Tex.  Civ.  App.  — ,  220  S.  W.  203, 

6  Genzberger  v.  Adams,  —  Mont.  That  such  a  company  has  a  right 
— ,  205  Pac.  658.  to  take  seed  in  payment  and  pay 

7  Sealy  Oil  Mill  &  Mfg.  Co.  v.  the  customer  the  difference,  see 
Bishop  Mfg.  Co.,  —  Tex.  Com.  App.  §  1075,  supra. 

~,  235   S.  W.   850,  rev'g  —  Tex.  8 Farmers'  Life  Ins.  Co.  v.  Pos- 

Civ.  App.  — ,  220  S.  W.  203.  ter    Building    &    Eealty    Co.,    272 
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§  1189.  Transfer  of  choses  in  action.  Power  to  accept 
secured  notes  in  payment  of  subscriptions  to  stock  carries  with 
it  the  power  to  dispose  of  them,  which  includes  the  lesser  power 
to  transfer  and  assign  them  as  collateral  security.^ 

§  1192.  Transfer  for  unauthorized  purpose  or  one  outside  of 
scope  of  business — In  general.  A  corporation  cannot  sell, 
mortgage  or  lease  its  property  for  the  individual  benefit  of 
an  officer  or  shareholder.^" 

§  1195.  To  whom  sale  may  he  made.^^ 

§  1196.  Statutory  prohibitions  or  restrictions — General  rules. 

The  building  of  a  party  wall  by  a  religious  corporation  on  the 
boundary  line  of  land  owned  by  it  is  not  a  violation  of  a  pro- 
vision of  its  charter  that  it  shall  not  cause  such  land  to  be 
sold  or  give  any  mortgage  or  lien  on  the  same,  and  this  is  true 
though  the  adjoining  owner  may  cut  into  such  wall  for  the 
construction  of  a  building  on  his  own  property. ^^ 

§  1197.  —  Consent  of  stockholders.  In  New  York,  unless 
power  to  sell  real  estate  is  given  to  officers  by  the  certificate 
of  incorporation,  they  have  no  power  to  sell  a  part  of  the  cor- 
poration's realty  so  integral  as  to  be  essential  for  the  trans- 
action of  its  ordinary  business  without  special  authority  from 
the  stockholders.^* 

n.    SUBSCRIPTIONS,  GIFTS  AND  DONATIONS 

§  1201.  Implied  power — Donations  held  within  corporate 
power.  A  corporation  formed  for  the  purpose  of  buying  and 
selling  live  stock  has  power  to  give  a  note  payable  to  a  person 

Fed.  864,  certiorari  denied  257  U.  11  See  §§'  1210,  1213,  infra. 

S.  654,  66  L.  Ed.  418.  12  Morrison  v.  Ann    Carmichael 

9  Lumpkin    v.    Brown,    —    Tex.  Memorial  Presbyterian  Church,  273 
Com.  App.  — ,  229  S.  W.  498,  rev'g  Pa.  162,  116  Atl.  801. 

—  Tex.  Civ.   App.  — ,   206   S.  W.  13  N.  A.  Berwin  &  Co.  v.  Hewitt 

217.  Realty   Co.,   199   N.  Y.  App.   Div. 

10  Morrison  v.  Mitchell,  —  Tex.  453,  191  N.  T.  Supp.  817. 
Civ.  App.  — ,  243  S.  W.  555,  citing 

2    Fletcher    Cyc.    Corp.    pp.    2144, 
2195, 
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agreeing  to  construct  a  railroad  wliieh  will  pass  by  land  owned 
and  used  by  it  as  a  pasture  on  the  completion  and  .operation 
of  the  road,  where  there  is  no  railroad  in  the  county  where 
said  land  is  located.^*  For.  a  corporation  chartered  for  the 
purpose  of  buying,  selling  and  raising  live  stock  to  give  a  note 
to  persons  proposing  to  build  a  railroad  which  will  pass  land 
owned  and  used  by  it  for  a  pasture,  payable  when  the  road  is 
completed  and  put  in  operation,  does  not  violate  a  statutory 
provision  that  no  corporation  shall  create  any  indebtedness 
whatever  except  for  money  paid,  labor  done  or  property  actually 
reeeived.^^  Charter  power  given  a  railroad  company  "to  make 
and  perform  contracts  of  any  kind  and  description,  and  in 
carrying  on  its  business,  and  for  the  purpose  of  attaining  and 
furthering  any  of  its  business,  to  do  any  and  all  other  acts 
and  things  and  to  exercise  any  and  all  other  powers  which  a 
natural  person  could  do  and  exercise,"  gives  it  power  to  make 
a  subscription  to  induce  a  steel  company  to  remove  its  plant 
to  a  point  on  its  line.^^  Though  the  purpose  of  such  a  sub- 
scription is  to  increase  the  company's  earnings  by  increasing 
its  business,  the  fact  that  the  removal  of  the  plant  had  that 
effect  has  no  tendency  to  prove  that  the  corporation  had  power 
to  make  the  subscription.^'  In  England  a  company  organized 
to  carry  on  the  trade  or  business  of  chemical  manufacturers, 
and  expressly  authorized  to  do  all  such  business  and  things  as 
might  be  incidental  or  conducive  to  the  attainment  of  its 
enumerated  objects,  was  held  to  have  power  to  authorize  its 
directors  to  distribute  100,000  pounds  to  such  universities  or 
other  institutions  as  they  might  select  for  the  furtherance  of 
scientific  education  and  research,  where  it  was  shown  that  the 
purpose  was  to  induce  men  to  take  up  science  and  cultivate  the 
scientific  mind  and  scientific  habits,  and  thereby  establish  a 
body  of  trained  experts  from  which  it  would  be  able  to  select  the 

14  Eiehardson  v.  Bermuda  Land  16  Alabama  City,  G.  &  A.  E.  Co.  v. 
&  Live  Stock  Co.,  —  Tex.  Com.  Kyle,  202  Ala.  552,  81  So.  54;  s.  e., 
App.  — ,  231  S.  W.  337,  rev'g  —      204  Ala.  597,  87  So.  191. 

Tex.  Civ.  App.  — ,  210  S.  W.  746.  17  Alabama  City,  G.  &  A.  R.  Co. 

15  Eiehardson  v.  Bermuda  Land  v.  Avenue  Bank  &  Trust  Co.,  204 
&  Live  Stock  Co.,  —  Tex.  Com.  Ala.  602,  87  So.  195;  Alabama  City, 
App.  — ,  231  S.  W.  337,  rev'g  —  G.  &  A.  E.  Co.  v.  Kyle,  204  Ala. 
Tex.  Civ.  App.  — ,  210  S.  W.  746.  597,  87  So.  191. 
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right  men  to  instruct  in  the  particular  branches  of  scientific 
investigation  necessary  for  its  purposes.^' 

III.    TEANSFER  OF  ALIi  OF  PBOPEETT 

§  1206.  Power  as  against  minority  stockholders — ^lu  general. ^^ 

§  1207.  —  When  required  by  exigencies  of  business.  Direct- 
ors may  sell  all  of  the  corporate  property  against  the  dissent 
of  a  minority,  or  perhaps  of  the  majority,  of  the  stockholders 
where  the  sale  is  in  the  proper  pursuit  of  the  business  of  the 
corporation  and  within  the  purposes  of  its  creation.^"  If  the 
corporation  is  insolvent  and  unable  to  execute  the  purposes  of 
its  cre9.tion,  and  the  best  interests  of  the  stockholders  demand 
it,  the  directors  may  sell  all  of  its  property  without  the  consent 
of  the  stockholders.^^  And  the  majority  may,  ageiinst  the  con- 
sent of  the  minority,  abandon  the  business  and  sell  all  of  the 
corporate  property,  where  the  business  can  no  longer  be  carried 
on  profitably,  and  the  corporation  has  no  money  with  which 
to  pay  its  debts.*^ 

§  1208.  —  When  not  required  by  exigencies  of  business.    In 

the  absence  of  statutory  authority,  a  solvent,  going  corpora- 
tion has  no  authority  to  dispose  of  all  of  its  property  against 
the  dissent  of  a  minority  stockholder.^*     In  the  absence  of  a 

18  Evans  v.  Brunner,  Mond  &  company,  which  had  no  other  prop- 
Co.,  L.  E.  [1921]  1  Ch.  Div.  359.  erty  than  its  brewery  and  no  money 

19  Eight  of  the  majority  stock-  to  pay  taxes  and  interest.  Korn  v. 
holders  to  sell  all  the  corporate  as-  Spokane  &  Eastern  Trust  Co.,  276 
sets  against  the  will  of  the  minor-  Fed.  68. 

ity  is  the  subject  of  a  note  in  7  23  Superior    Min.    Co.   v.  White 

Virginia  Law  Review  640.  Coal  Co.,  214  111.  App.  381;  Wort- 

20  See  Wortman  v.  Luna  Park  man  v.  Luna  Park  Amusement  Co., 
Amusement  Co.,  61  Mont.  89,  201  61  Mont.  89,  201  Pao.  570. 

Pac.  570.     ,  In  the  absence  of  express  statu- 

21  Wortman  v.  Luna  Park  Amuse-  tory  authority  neither  the  direct- 
ment  Co.,  61  Mont.  89,  201  Pac.  ors  nor  a  majority  of  the  stock- 
570.  And  see  Murrin  v.  Archbald  holders  of  a  prosperous  and  going 
Consol.  Coal  Co.,  232  N.  T.  541,  corporation,  nor  both  together, 
134  N.  E.  563,  aff'g  196  N.  Y.  App.  have  power  to  dispose  of  the  en- 
Div.  107,  187  N.  Y.  Supp.  606.  tire   property   of   the   corporation, 

22  As  where  prohibition  put  an  or  even  so  much  of  it  as  renders 
end  to  the  business  of  a  brewing  the  corporation  unable  to  continue 
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showing  as  to  the  laws  of  another  state  in  this  respect,  it  will 
be  presumed  that  they  are  similar  to  the  general  rules  pre- 
vailing in  the  state  of  the  forum,  excluding  from  consideration 
any  peculiar  statutory  provisions.^* 

§  1210.  —  Statutory  provisions.*^  Sale  of  all  of  the  cor- 
porate property  with  the  consent  of  a  majority  or  a  certain 
per  cent  of  the  stockholders  is  often  expressly  provided  for 
by  statute.*®  Stockholders  take  their  stock  subject  to  existing 
statutory  provisions  authorizing  such  sale,*''  and  a  sale  approved 
by  the  required  per  cent  is  binding  on  a  dissenting  minority 
stockholder  where  there  is  no  fraud  or  breach  of  trust,  though 
the  purchasing  company  owns  a  majority  of  the  selling  com- 
pany's stock,  and  a  majority  of  the  directors  of  both  compa- 
nies are  the  same.**  The  New  York  statute  requires  the  prior 
consent  of  two-thirds  of  the  stockholders.  The  officers  have  no 
authority  to  make  an  agreement  to  sell  in  advance  of  the  con- 
sent of  the  required  number  of  stockholders,  and  such  an  agree- 
ment is  void  and  cannot  be  ratified.*^ 


business  and  carry  out  the  purpose 
of  its  formation.  In  re  De  Camp 
Glass  Casket  Co.,  272  Ted.  558, 
certiorari  denied  256  U.  S.  703,  65 
L.  Ed.  1179. 

In  the  absence  of  a  statute  per- 
mitting it,  no  corporation,  against 
the  protest  of  a,  stockholder,  may 
transfer  all  its  property  to  another 
corporation,  to  the  end  that  the 
latter  may  take  its  place  and  carry 
on  the  business.  Murrin  v.  Arch- 
bald  Consol.  Coal  Co.,  232  N.  Y. 
541,  184  N.  E.  563,  afE'g  196  N.  T. 
App.  Div.  107,  187  N.  Y.  Supp.  606. 

21  Murrin  v.  Archbald  Consol. 
Coal  Co.,  232  N.  Y.  541,  134  N.  E. 
563,  afe'g  196  N.  Y.  App.  Div.  107, 
187  N.  Y.  Supp.  606. 

26  Statutory  provisions  for  pur- 
chase of  shares  of  dissenting 
stockholders,  see  §  4027,  infra. 

,26  In  re  De  Camp  Glass  Casket 
Co.,  272  Fed.  558,  certiorari  denied 


256  U.  S.  703,  65  L.  Ed.  1179  (de- 
cided under  the  Delaware  statute); 
Forsyth  v.  Alabama  City,  G.  &  A. 
E.  Co.,  207  Ala.  488,  93  So.  401; 
Wortman  v.  Luna  Park  Amusement 
Co.,  61  Mont.  89,  201  Pae.  570;  Mur- 
rin V.  Archbald  Consol.  Coal  Co., 
196  N.  Y.  App.  Div.  107,  187  N. 
Y.  Supp.  606,  judgment  afE'd  232 
N.  Y.  541,  134  N.  E.  563. 

Effect  of  statute  requiring  con- 
sent of  a  specified  percentage  of 
the  stock  on  the  right  of  the  di- 
rectors to  institute  voluntary  bank- 
ruptcy proceedings,  see  §  1985,  in- 
fra. 

27  Murrin  v.  Archbald  Consol. 
Goal  Co.,  196  N.  Y.  App.  Div.  107, 
187  N.  Y.  Supp.  606,  judgment 
aff'd  232  N.  Y.  541,  134  N.  E.  563. 

28  Mitchell  v.  Des  Moines  &  F. 
D.  B.  Co.,  270  Fed.  465. 

29  Wegman  v.  Levinson  Shoe 
Mfg.  Co.,  Inc.,  195  N.  Y.  Supp.  535. 
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§1211.  Stock  of  purchasing  corporation  as  consideration." 

A  sale  by  a  solvent  insurance  company,  having  power  to  pur- 
chase, hold  and  convey  any  real  estate  necessary  to  enable  it 
to  carry  on  its  business,  of  a  building  which  was  its  main  asset, 
but  was  not  necessary  to  the  conduct  of  its  business  and  was  a 
burden  to  it,  for  a  fair  price,  under  an  arrangement  whereby 
its  stockholders  were  given  a  right  to  exchange  their  stock  for 
stock  of  the  purchasing  company,  and  which  was  ratified  by 
a  large  majority  of  the  stockholders  and  would  result  in  no 
substantial  loss  to  those  stockholders  who  did  not  exchangee  their 
stock,  was  held  not  to  be  ultra  vires  in  the  District  of  Columbia.'^ 
Stockholders  who  participate  in  the  exchange  of  stock  under 
such  an  arrangement  cannot  afterwards  attack  it  as  being  ultra 
vires.^^  Where  there  is  no  provision  for  the  protection  of  non- 
consenting  stockholders,  power  to  sell  upon  the  consent  of  a 
percentage  of  the  stock  has  been  held  to  be  limited  to  a  right 
to  sell  for  cash  and  at  a  fair  valuation,  and  not  to  give  a  right, 
as  against  nonconsenting  stockholders,  to  make  a  sale  involving 
as  a  consideration  the  exchange  of  stock  between  the  stock- 
holders of  the  two  companies,  where  the  rights  of  the  stock- 
holder in  the  purchasing  corporation  will  differ  from  those  of 
the  stockholder  in  the  selling  corporation  in  respect  to  his  inter- 
est therein.^*  Where  a  corporation  sells  its  assets  to  another 
corporation  for  stock  of  the  latter,  the  stock  should  be  delivered 
to  the  selling  corporation  and  not  to  its  stockholders,'*  at  least 
until  after  the  debts  of  the  selling  corporation  have  been  paid.'* 
But  where  it  is  issued  to  the  stockholders  by  the  direction  of 
the  selling  corporation,  and  they  are  recognized  by  the  bujdng 

so  Note    on    power    of    majority  34Busch  v.  Mary  A.  Eiddle  Co., 

stockholders  to  sell  entire  property  92  N.  J.  Eq.  265,  114  Atl.  348. 

for  stock,  see  30  Yale  Law  Journal  35  Where    a    terminal     company 

633.  sells  all  of  its  property  and  fran- 

Power  to  purchase  stock  of  an-  chises   to   a  transit   company  and 

other  corporation,  see  chap.  30.  receives  therefor  stock  of  the  lat- 

81  Tryson     v.     Southern     Realty  ter   company,   the   stockholders   of 

Corp.,  274  Fed.  135.  the  terminal  company  are  not  en- 

32  Tryson  v.  iSouthern  Eealty  titled  to  have  such  stock  distrib- 
Corp.,  274  Fed.  135.  uted  to  them  until  after  the  debts 

33  Murrin  v.  Archbald  Consol.  of  the  terminal  company,  if  any, 
Coal  Co.,  196  N.  Y.  App.  Div.  107,  have  been  paid.  Coppinger  v.  Lew- 
187  N.  Y.  606,  judgment  afE'd  232  iston  Terminal  Co.,  34  Idaho  598, 
N.  Y.  541,  134  N.  E.  563.  203  Pac.  1068. 
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corporation  as  stockholders,  one  of  them  may,  in  a  proper  case, 
sue  in  its  behalf  to  recover  assets  wrongfully  diverted  by  its 
officers.^® 

Where  a  transfer  of  the  assets  of  a  corporation  to  another 
corporation  in  consideration  of  an  exchange  of  stock  between 
the  stockholders  of  the  two  companies  is  illegal  as  to  a  non- 
consenting  pledgee  of  stock,  he  may  maintain  a  suit  to  have 
the  transfer  revoked  and  the  assets  of  the  transferring  com- 
pany retransferred  to  it,  and  will  be  entitled  to  such  relief 
at  least  unless  the  transferee  pays  to  him-  the  fair  value  of  the 
pledged  stock.^' 

§  1212.  Mode  of  sales  and  conditions.*'  Where  a  tender  of  a 
certificate  of  deposit  for  the  purchase  price  is  refused  for  other 
reasons,  a  tender  in  cash  is  not  necessary  to  put  the  seller  in 
default.'' 

§  1213.  Statutory  authorization.*'  In  Alabama  the  statute 
provides  that  the  entire  property  of  a  private  corporation  may 
be  sold  when  authorized  by  a  vote  of  two-thirds  of  the  board 
of  directors  and  subsequently  ratified  by  a  vote  of  the  holders 
of  four-fifths  in  value  of  the  capital  stock.*^  Under  the  express 
provisions  of  the  New  York  statute  a  sale  of  the  business  of 
a  stock  corporation  can  only  be  made  to  a  domestic  corpora- 
tion engaged  in  a  business  of  the  same  general  character,  or 
which  might  be  included  in  a  certificate  of  incorporation  or- 
ganized under  a  general  law  of  the  state  for  a  business  of  the 

36Buseh  V.  Mary  A.  Riddle  Co.,  sum  in  cash  and  agrees  to  pay  the 

92  N.  J.  Eq.  265,  114  Atl.  348.  balance  in  the  future  is  not  a  uni- 

37  Murrin  v.  Archbald  Consol.  lateral  nor  an  option  contract. 
Coal  Co.,  196  N.  T.  App.  Div.  107,  Sudduth  v.  Storm  King  Coal  Co., 
187   N.   Y.    Supp.     606,    judgment  268  Fed.  433. 

afe'd  232  N.  Y.  541,  134  N.  E.  563.  Mistake   of  fact  as  ground  for 

38  Contract  held  one  for  the  sale  setting  aside  sale,  see  Sudduth  v. 
of  all  the  capital  stock  and  assets  Storm  King  Coal  Co.,  268  Fed.  433. 
of  the  corporation  and  not  merely  39  Sudduth  v.  Storm  King  Coal 
for  the  sale  of  the  stock  of  indi-  Co.,  268  Fed.  433. 

vidual    stockholders.      Sudduth    v.  40  Quasi  public  corporations,  see 

Storm  King  Coal  Co.,  268  Fed.  433.  §  1219,  infra. 

A  contract  for  the  sale  of  all  the  41  Forsyth  v.   Alabama  City,   G. 

assets  and  stock  of  a  corporation.  &  A.  E.  Co.,  207  Ala.  488,  93  So. 

for   which    the    purchaser    pays   a  401. 

237 


§  1213]  Private  Coepoeations  [Ch.  32 

same  general  character,  and  hence  such  a  sale  cannot  be  made 
to  individuals.*^ 

§  1214.  Effect  of  transfer  of  all  of  property.  The  sale  may- 
convey  money  owed  to  the  selling  corporation  by  the  buyer 
and  so  operate  to  discharge  the  debt,  where  such  is  the  inten- 
tion of  the  parties.**  An  electric  power  company  which  pur- 
chases all  of  the  property  of  another  company  and  takes  over 
all  of  its  contracts  under  such  circumstances  that  it  becomes 
bound  by  them,  is  only  bound  by  them  as  they  exist  at  the 
time  when  they  are  taken  over.**  Performance  by  the  purchas- 
ing corporation  of  a  contract  of  the  selling  corporation  as 
modified  by  the  parties  to  it  before  the  sale  does  not  estop  it 
to  deny  that  it  is  bound  to  perform  the  contract  as  originally 
made.**  An  agreement  by  a  bank  purchasing  the  assets  of 
another  bank  to  assume  and  pay  all  of  the  debts  and  obliga- 
tions of  the  latter,  as  shown  by  its  books  and  records,  does  not 
cover  a  claim  against  the  seller  for  fraud  in  procuring  a  con- 
tract nierely  because  such  contract  is  among  the  records  of  the 
seller,  where  there  was  nothing  in  its  records  or  books  to  show 
that  the  defrauded  party  had  any  cause  of  action  against  it.*^ 
Where  the  stock  of  a  mutual  water  company  is  appurtenant  to 
the  land  served  by  the  company,  and  can  only  be  transferred 
with  it,  a  stockholder  has  a  vested  interest  in  the  water  repre- 
sented by  his  stock  of  which  he  cannot  be  deprived  without 
his  consent.  So  a  nonconsenting  stockholder  is  not  and  cannot 
be  deprived  of  such  right  by  a  sale  of  all  of  the  property  and 
franchises  of  the  corporation  with  the  consent  of  two-thirds  of 
the  stockholders,  as  authorized  by  the  statute,  and  the  purchaser 
takes  subject  to  his  interest.*'' 

42  Wegman  v.  Levinson  Shoe  the  grantee  will  only  be  bound  by 
Mfg.  Co.,  Inc.,  195  N.  Y.  Supp.  535.  its  terms  as  so  modified.     City  of 

43  Mitchell  V.  Des  Moines  &  F.  Albany  v.  Georgia-Alabama  Power 
D.  B.  Co.,  270  Fed.  465.  Co.,  152  Ga.  119,  108  S.  E.  528. 

44  So  it  would  only  be  bound  by  45  City  of  Albany  v.  Georgia- 
the  terms  of  a  contract  by  the  sell-  Alabama  Power  Co.,  152  Ga.  119, 
ing  company  to  furnish  electricity  108  S.  E.  528. 

to  a  city  at  specified  rates  as  the  46  Valley   Bank   v.   Malcolm,  — 

original  parties  to  the  contract  un-  Ariz.  — ,  204  Pac.  207. 

derstood  it  to  be,  and  if  the  orig-  47  Bent  v.  Second  Extension  Wa- 

inal  contract  was  modified  by  the  ter  Co.,  —  Cal.  App.  — ,  197  Pac. 

parties   to   it  before  the   transfer.  657. 
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IV.  TRANSFER  OF  PROPERTY  BY  QUASI  PUBLIC  CORPORATIONS 

§  1216.  General  rules.  In  the  absence  of  statutory  or  charter 
authority,  a  quasi  public  corporation,  such  as  a  telegraph  eom- 
,pany,  cannot  convey  or  transfer  property  which  is  necessary 
to  enable  it  to  properly  perform  its  duties  to  the  public.** 

§  1217.  Property  not  necessary  for  public  service.  A  quasi 
public  corporation  may  sell  such  of  its  property  as  is  not  neces- 
sary to  enable  it  to  perform  its  duties  to  the  public.*^  Where 
the  charter  of  a  railroad  company  provides  that  it  may  sell 
all  kinds  of  personal  and  real  property  to  such  amount  as  the 
directors  may  determine,  the  directors  may  sell  oil  properties 
belonging  to  the  company  -which  are  not  essential  to  its  cor- 
porate life,  and  a  sale  of  which  will  not  bring  about  an  aban- 
donment of  the  corporate  enterprise,  without  any  action  by  the 
stockholders.^"  The  arrangement  by  which  the  Southern  Pacific 
Company  separated  its  oil  lands  from  its  railroad  properties, 
in  order  to  conform  to  the  commodities  clause  of  the  Hepburn 
Act,  whereby  it  sold  them  to  an  oil  corporation  organized  for 
the  purpose  of  taking  them  over,  subscribed  for  all  of  the  stock 
of  the  latter,  and  offered  it  for  sale  at  much  less  than  its  actual 
value  to  its  own  stockholders  pro  rata,  which  right  to  purchase 
the  stockholder  could  sell,  and  whereby  a  portion  of  the  money 
received  by  the  oil  company  for  its  stock  was  used  by .  it  to 
purchase  the  oil  lands  from  the  company  at  a  price  much  less 
than  their  actual  value  and  the  balance  as  a  working  capital, 
and  whereby  the  Southern  Pacific  Company  retained  a  portion 
of  the  value  of  said  oil  lands,  was  held  to  be  within  the  powers 
of  the  company  and  the  discretion  of  the  directors,  and  not  to 
be  invalid  as  infringing  the  rights  of  the  stockholders.*^  In  the 
absence  of  express  or  implied  charter  or  statutory  restrictions, 
a  railroad  company  which  has  acquired  the  absolute  fee-simple 
title  to  land  may  convey  it  to  another.*^    Before  a  water  supply 

48  Alabama  Public  Service  Com-  279  Fed.  832,  eertiorari  denied  258 
mission  v.  Louisville  &  N.  K.  Co.,       U.  S.  628,  66  L.  Ed.  799. 

206  Ala.  326,  89  So.  524.  51  Venner  v.  Southern  Pac.   Co., 

49  Alabama  Public  Service  Com-  279  Ped.  832,  certiorari  denied  258 
mission  v.  Louisville  &  N.  E.  Co.,       U.  S.  628,  66  L.  Ed.  799. 

206  Ala.  326,  89  So.  524.  B2  Laurel  County  v.  Howard,  189 

60  Venner   v.   Southern  Pac.  Co.,       Ky.  221,  224  S.  W.  762. 
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company  serving  several  cities  will  be  enjoined  from  selling  its 
pipes  and  distributing  system  within  the  borders  of  one  of  them 
to  said  city  on  the  ground  that  such  sale  will  disable  it  from 
discharging  its  obligations  to  consumers  in  other  cities,  it  must 
be  clearly  proved  that  the  sale  will  have  that  effect  and  that 
the  other  consumers  will  suffer  irreparable  damage  thereby.  The 
presumption  is  that  the  company  will  continue  to  perform  its 
duty  and  discharge  its  obligations,  and  the  proof  must  over- 
come this  presumption.** 

§  1218.  Consent  of  public  service  commission.  Authorization 
or  approval  by  the  Public  Utilities  Commission  is  essential  under 
the  Maine  statute.**  The  Alabama  statute  permits  a  public 
utility  to  sell  its  property  and  franchises  when  the  public  service 
commission  determines  that  the  proposed  sale  is  consistent  with 
the  interests  of  the  public,  but  provides  that  it  shall  not  be 
construed  to  limit  or  restrict  the  right  to  sell  where  a  sale  would 
be  legal  without  reference  to  its  provisions.  Hence  a  telegraph 
company,  which  is  required  by  a  decree  of  court  to  remove  its 
lines  from  the  right  of  way  of  a  railroad  company  and  denied 
the  right  to  acquire  the  right  to  use  the  same  there  under  the 
power  of  eminent  domain,  may  sell  such  lines  to  such  railroad 
company  without  the  approval  of  the  commission.**  And  in  such 
case  the  commission  has  no  power  to  require  the  railroad  com- 
pany to  transmit  commercial  messages  over  the  lines  so  pur- 
chased by  it.*^  In  Pennsylvania  it  is  provided  that  no  trans- 
fer of  the  property  and  franchises  of  any  'corporation  formed 
to  supply  water  to  the  public  shall  be  valid  until  a  certificate 
designating  the  body  of  water  from  which,  and  the  points  there- 
on between  which,  it  is  proposed  to  take  or  use  water  or  water 
power  thereafter,  and  surrendering  to  the  state  existing  rights 
of  either  the  seller  or  purchaser  to  take  or  use  water  or  water 
power  elsewhere,  shall  have  been  approved  by  a  majority  of  the 
members  of  the  state  water  supply  commission,  and  filed  in 

63  Town  of  Mamaroneek  v.  New  55  Alabama  Public  Service  Coin- 
York  Interurban  Water  Co.,  198  N.  mission  v.  Louisville  &  N.  K.  Co., 
Y.  App.  Div.  396,  190  N.  Y.  Supp.  206  Ala.  326,  89  So.  524. 
580.  66  Alabama  Public  Service  Com- 

64Fenderson    v.   Franklin   Light  mission  v.  Louisville  &  N.  E.  Co., 

Sc  Power  Co.,  120  Me.  231,  113  Atl.  206  Ala.  326,  89  So.  524. 
177. 
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the  office  of  the  secretary  of  the  commonwealth;  and  that  no 
such  certificate  shall  be  approved  until  the  purchaser  has  ac- 
cepted and  agreed  to  be  bound  by  the  provisions  of  such  stat- 
ute and  of  1  an  earlier  statute  restricting  the  exercise  of  the 
power  of  eminent  domain  by  water  companies.^'' 

§  1219.  Statutory  authority.  Statutes  in  some  states  ex- 
pressly authorize  quasi  public  corporations,  or  certain  classes 
of  them,  to  sell  all  of  their  property  and  franchises  with  the  con- 
sent of  the  holders  of  a  specified  percentage  of  the  stock. ^^  A 
conveyance  by  a  railroad  company  of  all  of  its  property  and 
franchises  in  consideration  of  a  specified  amount  of  bonds  of  a 
third  corporation  and  the  assumption  by  the  grantee  corpora- 
tion of  the  payment  of  outstanding  bonds  previously  issued  by 
the  grantor  and  of  an  existing  indebtedness  of  the  grantor,  is 
a  sale,  within  the  meaning  of  the  Alabama  statute,  and  not 
merely  an  exchange  of  property,  since  the  value  of  the  property 
conveyed  is  measured  in  money  terms.^^  An  Alabama  statute 
requires  contracts  for  the  conditional  sale  of  railroad  rolling 
stock,  under  which  title  remains  in  the  vendor  until  the  pur- 
chase price  is  paid,  to  be  recorded  in  the  office  of  the  judge  of 
probate  of  the  county  in  which  the  corporation  has  its  principal- 
office  or  place  of  business,  or,  if  it  has  not  a  principal  office  or 
place  of  business  in  the  state,  then  in  the  office  of  the  secretary 
of  state.  Under  this  provision  such  contracts  made  by  a  foreign 
corporation  whose  principal  place  of  business  is  in  another  state 
should  be  recorded  in  the  county  designated  by  it  as  its  prin- 
cipal place  of  business  in  the  state  in  accordance  with  the  re- 

B7  Gring  v.  Sinking  Spring  Wa-  any  part  thereof.  Town  of  Mama- 
ter  Co.,  270  Pa.  232,  113  Atl.  435.  roneck  v.  New  York  Interurban 
58  Forsyth  v.  'Alabama  City,  G.  Water  Co.,  198' N.  Y.  App.  Div. 
&  A.  E.  Co.,  207  Ala.  488,  93  So.  896,  190  N.  Y.  Supp.  580. 
401.  As  to  the  right  of  a  mutual  wa- 
in Iowa  the  statute  expressly  ter  company  to  sell  all  of  its  busi- 
jjermits  stockholders  of  a  railroad  ness,  property  and  franchises  un- 
company  owning  more  than  a  speci-  der  the  California  statute,  see 
fied  amount  of  its  stock  to  sell  all  Bent  v.  Second  Extension  "Water 
of  its  property.  Mitchell  v.  Des  Co.,  —  Cal.  App.  — ,  197  Pae.  657. 
Moines  &  F.  D.  E.  Co.,  270  Fed.  Power  as  against  minority  stock- 
465.  holders,  see  §§  1207-1210,  supra. 

In  New  York  a  water  company  69  Forsyth  v.  Alabama  City,  G.  & 

has  power  to  sell  its  property  or  A.  E.  Co.,  207  Ala.  488,  93  So.  401. 

241 


§  1219]  Private  Corporations  [Ch.  32 

quirements  of  the  statute  relative  to  foreign  corporations  doing 
business  in  the  state.®" 

§  1222.  Rights  of  creditors.  The  board  of  directors  of  a  cor- 
poration have  no  power  to  convey  its  revenues  or  assets  to  an- 
other corporation  for  the  purpose  of  defeating  the  rights  of  its 
creditors.®^ 

60  Cobb  V.  Central  of  Georgia  Ey.       &  Coke  Co.  of  Buffalo,  118  N.  Y. 
Co.,  —  Ala.  — ,  93  So.  845.  Misc.  1,  192  N.  Y.  Supp.  232. 

61  Green  v.  People 's  Gas  Light 
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CHAPTER  33 
Powers  as  to  Leases  of  Property 

II.      POWER  TO  TAKE   OR   MAKE  LEASE 

§  12?2.  Power  to  lease  part  of  corporate  property — In  general. 

§  1234.  Power  to  take  lease. 

§  1235.  Power  to  lease  all  of  property  of  strictly  private  corporation. 

§  1237.  Power  of  quasi  public  corporations — Eailroad  companies. 

§  1238.  —  Statutory  or  charter  authority. 

III.      FORM,    CONTENTS,    VALIDITT    AND    EXECUTION 

§  1241.  Form  and  execution. 

§  1242.  Necessity  for  consent  of  stockholders. 

IV.  ASSIGNMENT   OF    LEASE    OE    SUBLETTING 

sj  1250.  Power. 

§  1251.  Form,  contents  and  effect. 

V.   DURATION    AND   TERMINATION 

§  1252.  Duration. 

§  1253.  Holding  over. 

§  1254.  Termination  by  acts  of  parties. 

VI.   POWERS,    DUTIES,   RIGHTS    AND   LIABILITIES    OF   LESSOR   AND    LESSEE 

§  1256.  Liabilities  of  lessor — In  general. 

§  1261.  Eights  and  liabilities  of  lessee — Eights. 

§  1262.  —  Liabilities. 

§  1264.  Liability  of  lessor  and  lessee  of  railroad  as  between  themselves. 

n.      POWER  TO  TAKE  OR  MAKE  LEASE 

§  1232.  Power  to  lease  part  of  corporate  property — ^In  gen- 
eral. Power  to  lease  is  an  incident  to  the  ownership  of  prop- 
erty. Power  to  sell  property  includes  power  to  lease  it,  and 
charter  power  to  hold,  purchase,  sell,  or  mortgage  or  otherwise 
convey  property  includes  the  power  to  rent  the  property  be- 
longing to  the  corporation.^    So  an  automobile  company  having 

1  Staaeke  v.  Houtledge,  —  Tex.      W.  444,  citing  2  Fletcher  Cye.  Corp. 
— ,  241  S.  W.  994,  moditying  judg-      §  1232. 
ment  —  Tex.  Civ.  App.  — ,  175  S. 
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power  to  sell  automobiles  may  rent  them,  especially  when  power 
to  rent  them  is  specifically  given  to  it  by  its  charter.^  Power  to 
sell  and  convey  land  includes  power  to  lease  the  same.*  Power 
to  rent  buildings  to  others  includes  power  to  rent  the  land  on 
which  the  buildings  stand  or  are  to  stand.*  And  a  corporation 
having  power  to  lease  real  estate  to  others  has  implied  power  to 
contract  for  the  improvement  of  the  leased  property  by  the 
lessee.^  A  dry  goods  company  has  power  to  lease  floor  space 
in  its  store  to  a  corporation  engaged  in  the  business  of  selling 
millinery.^ 

Power  to  lease  is  sometimes  expressly  conferred  by  statute.' 
A  general  provision  conferring  power  to  lease  upon  all  corpora- 
tions of  a  class  must  be  deemed  limited  by  a  special  provision 
in  the  same  statute  relating  to  particular  kinds  of  corporations 
within  that  class,  and  such  special  provision  must  control  in  the 
particular  instance.*  The  general  grant  of  power,  in  the  New 
York  statute  relating  to  membership  corporations,  to  all  such 
corporations  to  make  leases  for  five  years  is  limited,  in  so  far  as 
cemetery  associations  are  concerned,  by  the  further  provision  of 
the  statute  that  no  portion  of  a  cemetery  which  any  person  is 
entitled  to  use  for  burial  purposes,  or  in  which  burials  have  been 
made  and  not  been  lawfully  removed,  shall  be  leased,  and  hence 
a  cemetery  association  has  no  power  to  lease  that  part  or  portion 
of  its  lands  devoted  to  burial  uses.®  The  power  to  lease  given 
cemetery  associations  by  the  statute  means  an  ordinary  common 
lease,  and  does  not  imply  authority  to  grant  a  lease  of  an  un- 

2.Staacke  v.  Eoutledge,  —  Tex.  7  A  general  power  to  lease  prop- 

— ,  241  S.  W.  994,  modifying  judg-  erty   conferred  on  agricultural  as- 

ment  —  Tex.  Civ.  App.  — ,  175  S.  sociations  by  statute  was  held  not 

W.  444.  to    have    been    taken    away    by   a 

3  Sylvester  Watts  Smyth  Eealty  statute  passed  a  few  days  later 
Co.  v.  American  Surety  Co.  of  New.  giving  such  associations  power  to 
York,  —  Mo.  — ,  238  S.  W.  494.  make  leases  to  cities  and  counties. 

4  Sylvester  Watts  Smyth  Eealty  Los  Angeles  County  v.  Dodge,  — 
Co.  V.  American  Surety  Co.  of  New  Cal.  App.  — ,  197  Pac.  403. 
York,  —  Mo.  — ,  238  S.  W.  494.  8  Briggs   v.   Bloomingdale  Ceme- 

5, Sylvester  Watts  Smyth  Eealty  tery  Ass'n,   113   N.   Y.   Misc.   685, 

Co.  V.  American  Surety  Co.  of  New  185  N.  Y.  Supp.  348. 

York,  —  Mo.  — ,  238  S.  W.  494. ,  9  Briggs   v.   Bloomingdale   Ceme- 

6  Ogus,   Eabinovieh    &   Ogus   Co.  .  tery  Ass  'n,   113   N.   Y.   Misc.   685, 

V.  Foley  Bros.  Dry  Goods  Co.,  —  185  N.  Y.  Supp.  348. 
Tex.  Civ.  App.  — ,  241  S.  W.  267. 
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usual  or  extraordinary  character,  such  as  a  mining  lease,  giv- 
ing the  lessee  power  to  construct  mines,  erect  machinery,  etc.,  in 
the  cemetery  and  to  excavate  the  soil  under  places  of  burial 
and  carry  away  all  the  minerals  thereunder. i"  And  since  such 
a  lease  is  not  only  ultra  vires,  but  also  in  apparent  contraven- 
tion of  th"  s>tatutes,  and  inconsistent  with  the  objects  and  pur- 
poses for  which  the  cemetelry  corporation  was  organized,  the 
court  has  no  power  to  authorize  or  sanction  it  without  explicit 
legislative  authority.^^ 

A  statute  requiring  a  corporation  to  sell  within  five  years 
such  of  its  real  estate  as  it  may  cease  to  require  in  carrying  out 
the  purposes  for  which  it  was  incorporated,  does  not  deprive  a 
corporation  retiring  from  business  of  the  power  to  rent  its  real 
estate. ^^  Nor  does  it  necessarily  invalidate  a  lease  by  a  corpora- 
tion, which  has  decided  to  retire  from  business,  of  real  estate 
which  constitutes  the  greater  part  of  its  assets,  for  a  period  of 
ten  years,  with  a  provision  giving  the  lessee  an  option  to  pur- 
chase it  within  four  years,  and  giving  the  corporation  the  right 
to  sell  to  other  parties  after  giving  the  lessee  notice  and  an 
option  to  purchase  for  the  price  offered.^* 

§  1234,  Power  to  take  lease.  Power  to  buy  and  sell  real 
estate  and  any  interest  therein  and  to  carry  on  a  general  real 
estate  and  construction  business  includes  power  to  take  a  lease 
of  real  estate  for  years,  and  gives  the  corporation  implied  power 
to  obligate  itself  in  such  a  lease  to  erect  improvements  on  the 
leased  premises.^*  A  banking  corporation  has  power  to  take 
and  hold  leases  of  real  property,  and  to  accept  a  transfer  of 
such  a  lease.  And  its  act  in  acquiring  such  a  lease  is  not 
rendered  ultra  vires  by  the  fact  that  it  afterwards  uses  the 
leased  premises  for  purposes  not  authorized  by  its  charter  or 
the  slatute.^^  A  corporation  engaged  in  the  business  of  selling 
millinery  at  retail  has  power  to  take  a  lease  of  floor  space  in 

10  Briggs  V.  Bloomingdale  Ceme-  IS  Dearborn  Truck  Co.  v.  Stavei 
tery  Ass'n,   113   N.   Y.   Misc.   685,  Motor  Car  Co.,  219  111.  App.  295. 
185  N.  Y.'  Supp.  348.  14  Sylvester  Watts  Smyth  Kealty 

11  Briggs  V.  Bloomingdale  Ceme-  Co.  v.  American  Surety  Co.  of  New 
■tery   Ass'n,  113   N.  Y.   Misc.   685,  York,  —  Mo.  — ,  238  S.  W.  494. 
185  N.  Y.  Supp.  348.  16  Chambers  v.  Security  Commer- 

12  Dearborn  Truck  Co.  v.  Staver  cial  &  Savings  Bank,  —  Cal.  App. 
Motor  Car  Co.,  219  111.  App.  295.  — ,  196  Pac.  488. 
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a  dry-goods  store,  and  to  agree  to  pay  the  lessor  a  percentage 
of  the  receipts  of  its  business  as  compensation  therefor.^^ 

§  1235.  Power  to  lease  all  of  property  of  strictly  private  cor- 
poration.^' A  statute  providing  that ' '  any  corporation  of  this 
state"  may  lease  its  property  and  franchises  to  any  corpora- 
tion, and  that  "any  corporation  of  this  state  is  hereby  author- 
ized to  take  the  lease  or  any  assignment  thereof,  for  such  terms 
and  upon  such  conditions  as  may  be  agreed  upon,"  has  been 
held  not  to  authorize  a  corporation  to  make  a  lease  of  all  of 
its  property  to  a  corporation  organized  under  the  laws  of  a 
foreign  country.^^  A  lease  by  a  corporation  of  all  of  .its  prop- 
erty to  a  corporation  organized  under  the  laws  of  a  foreign 
country,  made  for  the  avowed  purpose  of  avoiding  federal  in- 
come taxes,  is  contrary  to  public  policy  and  hence  will  not 
be  sanctioned  by  a  court  of  equity.^' 

§  1237.  Power  of  quasi  public  corporations — Railroad  com- 
panies. In  view  of  the  fact  that  the  Central  Pacific  Railway 
Company  received  much  of  its  power  and  authority  from  acts 
of  Congress,  it  had  no  corporate  capacity  to  lease  its  lines  to 
the  Southern  Pacific  Company  without  the  authority  or  ap- 
proval of  Congress.^" 

§  1238.  —  Statutory  or  charter  authority.  In  Pennsylvania 
a  public  service  corporation  may  lease  all  or  a  part  of  its  prop- 
erty and  franchises  to  another  corporation  which  undertakes 
to  perform  the  duties  and  obligations'  of  the  lessor  to  the  state.*' 

III.    FORM,    CONTENTS,   VALIDITY   AND   EXECUTION 

§  1241.  Form  and  execution.  It  is  not  necessary  that  a  lease 
to  a  corporation  be  formally  accepted  by  its  president  or  board 

16  Ogus,  Eabinovich  &  Ogus  Co.  20  TJnited  States  v.  Southern 
V.  Foley  Bros.  Dry  Goods  Co.,  —  Pac.  Co.,  259  TJ.  S.  214,  66  L.  Ed. 
Tex.  Civ.  App.  — ,  241  S.  W.  267.  907,  rev'g  239  Fed.  998,  rehearing 

17  Necessity  for  consent  of  stock-  granted  42  Sup.  Ct.  587. 
holders,  see  §  1242,  infra.  21  New  St.  Bridge  Co.  v.  Public 

18  Allen  V.  Francisco  Sugar  Co.,  Service  Commission,  271  Pa.  19,  114 
92  N.  J.  Eq.  391,  110  Atl.  37.  Atl.   378,   rev'g  judgment    76   Pa. 

19  Allen  V.  Francisco   Sugar  Co.,  Sup.  Ct.  6. 
92  N.  J.  Eq.  391,  110  Atl.  37. 
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of  directors,  but  payment  of  rent  thereunder,  which  is  accepted 
by  the  lessor,  is  sufiSeient  evidence  of  its  acceptance.^^ 

§  1242.  Necessity  for  consent  of  stockholders.  A  statute 
authorizing  any  corporation  to  lease  its  property  and  franchises 
with  the  assent  of  two-thirds  in  interest  of  its  stockholders  does 
not  apply  to  a  corporation  organized  before  its  enactment  and 
at  a  time  when  the  consent  of  all  of  the  stockholders  was  neces- 
sary to  the  making  of  such  a  lease,  unless  all  of  the  stockholders 
agree  to  accept  such  statute  as  a  modification  or  amendment 
to  their  charter.^^ 

IV.    ASSIGNMENT  OF  LEASE  OR  SUBLETTING 

§  1250.  Power.  A  sublessee  of  a  portion  of  a  building  can- 
not escape  liability  for  breach  of  the  sublease  on  the  ground 
that  the  sublessor  had  not  obtained  authority  from  the  original 
lessor  to  .sublet,  where  no  objection  to  the  use  of  the  premises 
by  the  sublessee  was  ever  made  by  the  original  lessor.^*  The 
rule  against  subletting  without  the  consent  of  the  lessor  does 
not  apply  to  a  grant  of  a  mere  license  to  use  space  in  a  leased 
building.^s  Where  the  lessee  covenants  that  it  will  not  assign 
the  lease  without  the  consent  of  the  lessor,  and  the  lessor  ex- 
pressly covenants  not  to  withhold  his  consent  unreasonably,  if 
consent  is  withheld  unreasonably,  the  lessee  can  assign  without 
it,  and  also  sue  for  breach  of  the  lessor's  covenant."® 

§  1251.  Form,  contents  and  effect.  Covenants  of  a  railroad 
lease  which  run  with  the  land  are  binding  on  an  assignee  of 
the  lease.*'' 

V.    DXTRATION   AND   TERMINATION 

§  1252.  Duration.  Where  the  statute  permits  the  making  of 
leases  for  five  years,  a  provision  in  a  lease  for  that  period  giv- 

22  Patton  V.  Texas  Pae.   Coal  &  Tex.  Civ.  App.  — ,  241  S.  W.  267. 
Oil  Co.,  —  Tex.  Civ.  App.  — ,  225  25  Ogus,  Eabinovich  &  Ogus  Co. 
S.  W.  857.  V.  Foley  Bros.  Dry  Goods  Co.,  — 

23  Allen  V.  Francisco  Sugar  Co.,  Tex.  Civ.  App.  — ,  241  S.  W.  267. 
92  N.  J.  Eq.  391,  110  Atl.  37.  26  Ideal  Film  Eenting  Co.  v.  Niel- 

Statutory  provisions  for  purchase  sen,  L.  E.  [1921]  1  Ch.  Div.  575. 
of  shares  of  dissenting  stockhold-  27  New  York  Cent.  E.  Co.  v.  Gen- 
era, see  §  4027,  infra.  tral  Vermont  Ey.  Co.,  —  Mass.  — , 

24  Ogus,  Eabinovich  &  Ogus  Co.  136  N.  E.  825. 
v.  Foley  Bros.  Dry  Goods  Co.,  — 
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ing  the  lessee  an  absolute  right  of  renewal  for  the  period  of 
fifty  years  is  void  as  being  an  evasion  and  in  contravention 
of  the  statute.^* 

§  1253.  Holding  over.  A  railroad  company  continuing  in 
possession  of  property  after  the  expiration  of  its  lease  is  liable 
for  the  reasonable  value  of  the  use  of  the  property.^*  If  it  con- 
tinues in  possession  without  surrendering  the  premises  and 
without  giving  notice  of  an  intention  to  claim  the  title,  it  can- 
not set  an  adverse  claim  or  assert  a  hostile  title  as  against  the 
lessor.^"  ■ 

§  1254.  Termination  by  acts  of  parties.  A  statute  attempt- 
ing to  validate  and  continue  in  force  oil  and  gas  leases  which 
have  been  forfeited  before  it  takes  effect  by  failure  of  the  lessee 
to  commence  drilling  operations  after  notice,  impairs  contract 
obligations  and  is  void.^^  In  a  suit  to  cancel  a  lease  between 
two  corporations,  the  lessor  and  lessee  companies  represent  their 
stockholders,  respectively,  so  that  they  are  not  necessary  parties, 
and  this  is  true  as  to  the  lessor  although  the  lease  provides 
for  the  payment  of  the  rentals  directly  to  its  stockholders  as 
dividends.^^  A  state  is  not  a  necessary  party  to  a  suit  to  cancel 
leases  between  railroad  companies  because  their  abrogration 
would  expose  the  lessor  or  lessee  to  a  forfeiture  at  the  suit  of 
the  state  under  its  laws  governing  the  relations  between  rail- 
road corporations  and  the  state.** 

VI.    POWERS,  DUTIES,  RIGHTS  AND  LIABILITIES  OF  LESSOR  AND  LESSEE 

§  1256.  Liabilities  of  lessor — In  general.  A  sale  of  the  ma- 
jority of  'the  stock  of  the  lessor  corporation  is  not  a  breach  of 
the  lease,  nor  is  the  advertised  intention  on  the  part  of  the 

28  Briggs  V.  Bloomingdale  Ceme-  31  Maverick  Oil  &  Gas  Co.  v. 
tery  Ass'n,  113  N.  Y.  Mise.  685,  Howell,  193  Ky.  433,  237  S.  W.  40. 
185  N.  Y.  Supp.  348.  32  United     States     Mortgage     & 

29  Yazoo  &  M.  V.  E.  Co.  v.  Sun-  Trust  Co.  v.  Missouri,  K.  &  T.  E. 
flower  County,  125  Miss.  92,  87  So.  Co.  of  Texas,  272  Fed.  458,  269  Fed. 
417.  497,    certiorari    denied    256    U.    S. 

30  Yazoo  &  M.  V.  E.  Co.  v.  Sun-  699,  65  L.  Ed.  1177. 

flower  County,  125  Miss.  92,  87  So.  33  United     States     Mortgage     & 

il7.  Trust  Co.  V.  Missouri,  K.  &  T.  E. 
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purchaser  to  change  the  name  of  the  corporation  at  some  time 
in  the  future.** 

§  1261.  Rights  and  liabilities  of  lessee — Rights.  Where  one 
water  corporation  leases  its  plant  and  franchise  to  another,  the 
latter  becomes  vested  with  all  the  rights  of  the  former,  to  the 
same  extent  as  though  it  had  acquired  the  franchise  by  pur- 
chase, except  in  so  far  as  the  rule  is  changed  by  statute.*^ 

§  1262.  —  Liabilities.  On  breach  of  a  lease  by  the  lessee,  he 
is  liable  to  the  lessor  in  damages.*^  The  obligations  of  a  fran- 
chise contract  requiring  a  street  railway  company  to  repair 
or  repave  streets  occupied  by  it  extend  to  its  lessee.*'' 

§  1264.  Liability  of  lessor  and  lessee  of  rauroad  as  between 
themselves.  Under  a  lease  of  a  railroad  for  a  long  term,  as 
for  ninety-one  years  and  four  months,  providing  that  the  lessee 
shall  pay  all  taxes  imposed  upon  the  leased  property  by  the 
state  or  any  county,  city,  etc.,  "so  as  to  entirely  relieve  the 
lessor  from  payment  of  taxes  of  any  nature  whatever"  during 
the  continuance  of  the  lease,  it  has  been  held  that,  while  lia- 
bility for  assessments  for  local  improvements  is  properly  ad- 
judged against  both  the  lessor  and  the  lessee  in  favor  of  the 
city,  the  lessee  is  primarily  liable  as  between  the  parties.**  A 
covenant  by  tlie  lessee  of  a  railroad  to  keep  and  perform  all 
contracts  then  in  force  which  were  binding  on  the  lessor  was 
held  to  bind  it  to  perform  a  contractual  obligation  of  the  lessor 
to  keep  a  railroad  crossing  in  repair.** 

Co.    of   Texas,    272   Fed.    458,    269  Tex.  Civ.  App.  — ,  241  S.  W.  267. 

Fed.  497,  certiorari  denied  256  U.  37  Borough"     of     Collingdale     v. 

S.  699,  65  L.  Ed.  1177.  Philadelphia  Rapid  Transit  Co.,  :— 

34  0gus,  Eabinovich  &  Ogus  Co.  Pa.  — ,  117  Atl.  909. 

^  V.  Foley  Bros.  Dry  Goods  Co.,  —  38  City    of    Kinston    v.    Atlantic 

Tex.  Civ.  App.  — ,  241  S.  W.  267.  &  N.  C.  E.  Co.,  183  N.  C.  14,  110 

36Gring  v.   Sinking  Spring  Wa-  S.  E.  645. 

ter  Co.,  270  Pa.  232,  113  Atl.  435.  39  New  York  Cent.  R.  Co.  v.  Cen- 

36  Ogus,  Eabinovich  &  Ogus  Co.  tral  Vermont  Ry..  Co.,  —  Mass.-  — , 

V.  Foley  Bros.  Dry  Goods  Co.,  —  136  N.  E.  825. 
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Mortgages 

II.  POWER   TO  MORTGAGE 

§  1276.  Statutory  prohibition  or  restriction — In  general 
§  1279.  After-acquired  property — General  rules. 

III.  PROPERTY  COVERED  BY  MORTGAGF 

§  1282.  General  considerations. 

§  1283.  Appurtenances. 

§  1285.  General  words  as  covering  all  the  property. 

§  1288.  After-acquired  property — General  rules. 

§  1292.  —  Personal  property  in  general. 

§  1294.  —  Book  accounts. 

§  1296.  —  Property  acquired  by  successor  in  interest. 

§  1298.  Revenues  and  income. 

rv.   WHO   MAY   EXECUTE  OK  AUTHORIZE 

§  1299.  Board  of  directors  and  other  of&cers. 
§  1301.  Necessity  for  consent  of  stockholders. 

V.   FORM,   CONTENTS,   EXECUTION,   VALIDITY,   ETC. 

§  1302.  Form  and  formal  requisites — In  general. 
§  1311.  Construction  in  general. 
§  1316.  Validity — Effect  of  partial  invalidity. 
§  1319.  Recording  mortgages. 

VI.   RIGHTS  AND  REMEDIES  OP  BONDHOLDERS 

§  1324.  General  rules. 

§  1326.  Suit  to  foreclose — Necessity  for  refusal  of  trustee  to  sue. 

§  1330.  Actions  against  mortgagor  or  third  persons. 

VII.  TRUSTEES 

§  1335.  Removal,  disqualification  and  resignation. 

§  1337.  Nature  of  ofSce — Trustee  aa  representing  bondholders. 

§  1339.  Powers — In  general. 

§  1344.  —  Power  to  sue. 

§  1354.  Personal  liability — Effect  of  certificate  on  bonds. 

§  1356.  Compensation  and  reimbursement. 
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VIII.   PORECLOSUEE   BY    SUIT 

§  1357.  General  rules. 

§  1363.  What  constitutes  default — Default  in  payments. 

§  1368.  Jurisdiction — Of  federal  courts. 

§  1369.  —  Coneurrent  jurisdiction. 

§  1371.  Parties— Plaintiff  or  plaintiffs. 

§  1372.  —  Defendant  or   defendants. 

§  1376.  Intervention — Creditors    other    than    bondholders   and    other   third 

persons. 
§  1377.  Defenses — In  general. 
§1378.  — Want  or  failure  of  consideration. 
§  1379.  —  Irregularities  connected  with  execution  of  mortgage. 
§  1382.  —  By  persons  other  than  the  mortgagor. 
§  1384.  Pleading  and  evidence. 
§  1385.  Decree — General  rules. 

§  1388.  —  Ordering  sale  as  an  entirety  and  without  right  of  redemption. 
§  1390.  —  Eeservation   of   questions  as   to   priorities   and   rights   of   third 

persons. 
§1391.  — Including  attorney's  fees. 
§  1392.  —  Effect  as  res  judicata  or  bar. 
§1394.  — Vacating  or  setting  aside. 
§  1396.  Sale — ^Who  may  purchase. 
§  1404.  Title,  rights  and  liabilities  of  purchaser — Liability  for  debts  and 

claims. 
§  1407.  —  Contracts  as  binding  on  purchaser. 
§  1408.  —  Statutory  liability. 
§  1412.  —  Effect  of  sale. 
§  1413.  Redemption. 

IX.   DISTEIBTJTION   OP  PROCEEDS;    PRIORITIES 

§  1414.  Application  of  proceeds — General  rules. 

§  1415.  —  As  between  bondholders. 

§  1418.  Priorities  between  bonds  of   same  issue. 

§  1419.  Priorities    as    between    different    mortgages    and    bond    issues — In 

general. 
§  1426.  Priorities  as  against  unsecured  creditors — General  rules. 
§  1427.  —  Construction  claims. 

§  1429.  Priorities  as  to  after-acquired  property — General  rules. 
§  1435.  Priorities  as  affected  by  statutes — General  rules. 
§1436.  — Mechanic's  liens. 
§  1438.  Taxes  as  a  prior  lien. 
§  1440.  Who  may  question  priorities. 

n.   POWEE  TO  MORTGAGE 

§  1276.  Statutory    prohibition    or   restriction — In    general. 

In  New  York  the  Public  Service  Commission  Law  gives  the 

251 


§  1276]  Private  Coepoeations  [Ch.  34 

transit  commission  jurisdiction  over  the  making  of  mortgages 
by  railroad  and  street  railway  companies.^ 

§  1279.  After-acquired  property — General  rules.  A  corpora- 
tion may  mortgage  its  book  accounts,  existing  and  after  ac- 
quired.^ A  railroad  company  is  without  authority  to  mortgage 
as  after-acquired  property  a  line  of  railroad  or  other  property 
which  it  is  not  authorized  within  the  limitations  of  its  then 
charter  to  build  or  acquire,  such  an  attempted  mortgage  being 
ultra  vires.* 

III.    PROPERTY   COVERED  BY   MORTGAGE 

§  1282.  General  considerations.  Whether  a  chattel  mortgage 
covers  machinery  purchased  by  one  of  the  stockholders  for  the 
benefit  of  the  corporation  depends  upon  the  intention  of  the 
parties.*  Mortgages  sometimes  expressly  except  cash,  claims  to 
cash,  or  the  proceeds  of  assets  when  reduced  to  cash,  in  the 
hands  of  receivers  or  the  court,^  or  choses  in  action.®  The  ex- 
tent and  nature  of  the  lien  of  a  mortgage  is  a  matter  of  local 
law,  in  respect  to  which  the  federal  courts  are  governed  by  the 
rules  adopted  by  the  state  courts.'' 

1  People  V.  Warden  &  Keeper  of  the     eity     comptroller    in    lien    of 

Prison  of  City  of  New  York,  118  cash.      American    Brake    Shoe    & 

N.  Y.  Misc.  681,  194  N.  Y.  Supp.  Poundry  Co.  v.  New  York  Eys.  Co., 

862.  277  Ped.  261. 

8  Gerard  Trust   Co.   v.    Standard  Bonds    of    other    companies    ac- 

Gas  Co.,  —  N.  J.  Eq.  — ,  115  Atl.  quired .  by    the    mortgagor    out   of 

910.  general  cash  held  not  to  have  come 

3  Commercial  Trust  Co.  v.  Chat-  under  the  lien  of  the  mortgage 
tanooga  Eailway  &  Light  Co.,  281  where  they  were  not  delivered  to 
Fed.  856.  the  trustee  and  no  mortgage  bond 

4  Evidence  held  to  show  that  it  was  received  from  him  in  pay- 
was  the  intention  that  a  chattel  ment  for'  them  as  the  mortgage 
mortgage  should  cover  such  ma-  provided  might  be  done.  American 
chinery.  Goldthorp  v.  Keenan,  192  Brake  Shoe  &  Foundry  Co.  v.  New 
Iowa  22,  181  N.  W.  777.  York  Eys.  Co.,  277  Ped.  261. 

6  American  Brake  Shoe  &  Poun-  6  American  Brake  Shoe  &  Foun- 
dry Co.  v.  New  York  Eys.  Co.,  277  dry  Co.  v.  New  York  Eys.  Co.,  277 
Ped.  261.  Ped.  261. 

Cash   held  to   include   municipal  7  Pintsch     Compressing     Co.     v. 

and   liberty  bonds   deposited   with  Buffalo  Gas  Co.,  280  Fed.  830. 
a  state  industrial  commission  and 
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§  1283.  Appurtenances.  A  transmission  line  connecting  sev- 
eral independent  electric  generating  and  distributing  plants 
located  in  different  towns,  all  of  which  are  covered  by  a  single 
mortgage,  and  which  is  constructed  with  a  view  only  of  assist- 
ing in  their  operation  and  be  utilized  for  no  other  purpose,  is  an 
appurtenance  to  such  plants.^  It  is  not  necessary  that  such  a 
line  be  an  indispensable  part  of  the  plant  in  order  that  it  be  held 
to  be  an  appurtenance,  or  that  it  be  so  interwoven  with  the  en- 
tire system  that  the  plants  could  not  be  operated  without  it, 
but  it  is  sufficient  that  it  was  constructed  solely  as  a  part  cf  the 
system,  as  ah  extension  and  improvement  of  it,  and  to  assist  in 
the  operation  of  the  work.®  The  object  with  which  such  a  line 
is  being  constructed  determines  its  relation  to  the  main  prop- 
erties, and  where  it  is  attached  to  the  plant  at  the  point  where 
its  construction  begins,  it  is  none  the  less  an  appurtenance  though 
it  has  never  been  completed  nor  put  in  operation,  i" 

§  1285.  General  words  as  covering  all  the  property.  A  broad 
general  description  of  the  property  covered  was  held  not  to 
have  been  narrowed  by  a  subsequent  particular  description 
of  property  included,  which  the  mortgage  stated  to  be  "with- 
out prejudice  to  the  generality  of  the  language  hereinbefore 
or  hereinafter  contained. "  ^^  A  mortgage  given  by  a  transit 
company,  providing  that  it  grant,  etc.,  "all  and  singular  the 
property  and  franchises  of  the  said  transit  company,  whether 
now  owned  or  hereafter  acquired,  including  particularly  the 
property  hereinafter  described,  and  does  hereby  pledge  and 
hypothecate  the  same,  that  is  to  say, ' '  followed  by  a  particular 
enumeration  of  various  kinds  of  property,  was  held  not  to  be 
limited  to  after-acquired  property  of  the  kinds  so  particularly 
enumerated.^^  A  mortgage  on  the  plant  of  a  manufacturing 
company,  given  on  the  day  on  which  it  was  purchased  as  a  go- 

8  John  A.  Eoebling's  Sons  Co.  v.  11  American  Brake  Shoe  &  Fonn- 
Nebraska  Elec.  Co.,  106  Neb.  255,  dry  Co.  v.  New  York  Kys.  Co.,  277 
183  N.  W.  546.  Fed.  261. 

9  John  A.  Koebling  's  Sons  Co.  v.  12  Westinghouse  Elec.  &  Mfg.  Co. 
Nebraska  Elec.  Co.,  106  Neb.  255,  v.  Brooklyn  Rapid  Transit  Co.,  276 
183  N.  W.  546.  Fed.  152. 

10  John   A.   Eoebling's   Sons   Co. 
-V.    Nebraska   Elec.    Co.,    106   Neb. 

255,  183  N.  W.  546. 
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ing  concern,  covering  real  estate,  all  buildings,  plant,  works, 
shops,  equipment,  tools,  appliances,  ' '  and  all  other  real  and  per- 
sonal property,  of  every  name  and  nature,  now  owned  or  which 
may  hereafter  be  acquired,"  as  not  limited  to  after-acquired 
property  of  the  kind  specifically  described,  but  covers  work  in 
process,  finished  product,  and  choses  in  action.!^ 

§  1288.  After-acquired  property — General  rules.  In  constru- 
ing the  after-acquired  property  clause  of  a  mortgage  the  court 
must  ascertain  and  give  effect  to  the  intention  of  the  parties 
as  expressed  in  the  instrument.^* 

§  1292.  —  Personal  property  in  general.  Reserve  materials 
and  supplies  necessary  and  appropriate  for  railroad  purposes 
and  intended  for  use  on  the  railroad  for  such  purposes  are  cov- 
ered by  the  after-acquired  property  clause  of  a  street  railway 
mortgage.^^  A  mortgage  on  a  mechanical  establishment  may 
cover  such  future  improvements,  additions  and  extensions,  not 
yet  constructed,  as  are  to  become  appurtenant  parts  of  the 
original  property,  although  they  are  personal  property.^*  So 
a  mortgage  given  by  an  electric  company  on  several  independent 
electric  generating  and  distributing  plants  in  several  towns, 
providing  that  it  is  to  cover  the  plants  and  their  appurtenances, 
and  additions  and  extensions  and  properties  to  be  afterward 
constructed  or  acquired,  covers  a  subsequently  constructed  high 
tension  transmission  line  connecting  the  various  plants,  built 
for  the  purpose  of  producing  economy  and  efficiency  of  opera- 
tion, and  of  assisting  and  enlarging  the  work  of  such  plants, 
though  it  extends  across  the  country,  across  property  not  owned 
by  the  company  and  over  which  it  has  only  a  license  to  go.  And 
especially  is  this  true  where  the  mortgage  provides  for  the  pay- 
ment of  further  moneys  in  case  improvements  and  extensions 
are  made,  and  the  mortgagee,  after  the  construction  of  such 

13  Pierce  v.  Bound  Brook  Engine  16  American  Brake  Shoe  &  Foun- 
&  Manufacturing  Co.,  274  Ted.  dry  Co.  v.  New  York  Eys.  Co.,  277 
221.  Ped.  261. 

14  Westinghouse  Eleo.  &  Mf g.  Co.  16  John  A.  Eoebling'a  Sons  Co. 
V  Brooklyn  Rapid  Transit  Co.,  276  ^■.  Nebraska  Elec.  Co.,  106  Neb. 
Fed.   152;   Pierce  v.  Bound  Brook  255,  183  N.  W.  546. 

Engine  &  Manufacturing  Co.,  274 
Ped.  221. 

254 


Cll.34]  MOETGAGES  [§1296 

transmission  line  has  begun,  advances  money  on  the  faith  and 
credit  of  such  construction,  and  with  the  express  intention  that 
it  is  to  reimburse'  the  mortgagor  for  the  expense  incurred  in 
constructing  it,  and  such  money  is  accepted  by  the  mortgagor.^'' 
"Where  the  mortgage  excepted  cash,  claims  to  cash,  and  proceeds 
of  assets  when  reduced  to  cash,  in  the  hands  of  the  court  or 
receivers,  it  was  held  that  such  items  did  not  come  under  the 
lien  of  the  mortgage  under  the  after-acquired  property  clause 
on  subsequently  coming  into  the  possession  of  the  mortgagor.^* 

§  1294.  —  Book  accounts.  Book  accounts  arising  after  the 
execution  of  the  mortgage  are  included  where  the  intention  of 
the  parties  to  include  all  of  the  assets  of  the  corporation  then 
existing  and  thereafter  to  be  acquired  in  the  progress  of  the 
business  is  clearly  manifest  from  the  terms  of  the  mortgage.^® 
A  mortgage  given  by  an  electric  company  expressly  pledging 
the  rents,  issues  and  profits  of  the  mortgaged  premises  was  held 
to  cover  accounts  receivable  for  electric  power  furnished  by  the 
company  after  default.^" 

§  1296.  —  Property  acquired  by  successor  in  interest.  When 
a  railroad  company,  authorized  by  its  charter  to  build  and 
operate  a  certain  line  of  railroad,  mortgages  such  railroad  with 
its  appurtenances  as  an  entire  system,  as  then  built  or  there- 
after to  be  built  or  acquired,  the  lien  of  the  mortgage  thereafter 
extends  to  all  additions  and  accessions  coming  within  its  terms, 
made  and  added  thereto  either  by  the  mortgagor  or  by  a  suc- 
cessor in  title,  even  though  such  successor  be  not  mentioned  in 
the  after-acquired  clause.^''  Everyone  thereafter  acquiring  such 
line  of  railroad,  or  any  interest  therein,  from  the  mortgagor 
takes  the  same  cum  onere,  and  is  estopped  by  privity  of  title 
with  the  mortgagor  to  deny  that  such  additions  and  accessions 

17  John  A.  Eoebling's  Sons  Co.  20  Colonial  Trust  Co.  v.  Stone 
V.  Nebraska  Elec.  Co.,  106  Neb.  Harbor  Elee.  Light  &  Power  Co., 
255,  183  N.  W.  546.  280  Ted.  245. 

18  American  Brake  Shoe  &  !Foun-  81  Commereial  Trust  Co^  v.  Chat- 
dry  Co.  V.  New  York  Eya.  Co.,  277  tanooga  Eailway  &  Light  Co.,  281 
Fed.  261.  Fed.  856. 

19  Gerard  Trust  Co.  v.  Standard 
Gas  Co.,  —  N.  J.  Eq.  — ,  115  Atl. 
910. 
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are  embraced  within  the  mortgage.^^  So  the  lien  of  a  street 
railway  mortgage  will  extend  to  double  tracks  laid  by  a  corpora- 
tion, which  purchases  the  mortgaged  property  subject  to  the 
mortgage,  on  charter  routes  of  the  mortgagor  on  which  it  had. 
single  tracks,  where  the  construction  of  double  tracks  was  within 
the  charter  power  of  the  mortgagor,  even  though  such  double 
tracks  were  laid  under  new  franchises  obtained  by  the  purchaser 
from  the  city ;  ^^  and  to  poles  erected  by  the  purchaser  to  sup- 
port a  trolley  system  along  the  lines  covered  by  the  mortgage, 
and  an  air  hoist  equipment  installed  by  it  in  railway  car  shops ;  2* 
and  also  to  new  cars  added  to  the  railway  equipment  by  the 
purchaser,  and  used  primarily  as  appurtenances,  to  the  entire 
street  railway  system  covered  by  the  mortgage,  although  they 
may  also  be  used  incidentally  on  lines  not  covered  by  the  mort- 
gage.** But  the  lien  t)f  such  a  mortgage  is  not  enlarged  so  as 
to  include  property  which  the  mortgagor  is  not  authorized  by 
its  charter  to  build  or  acquire  by  the  fact  that  the  mortgaged 
property  is  afterwards  conveyed  to  another  corporation  sub- 
ject to  the  mortgage,  even  though  the  purchaser  assumes  it, 
but  as  to  such  property  such  assumption  creates  merely  a  per- 
sonal obligation  on  the  part  of  the  successor.^®  So,  such  a 
mortgage,  though  expressly  including  property  afterwards  ac- 
quired by  the  mortgagor's  successors,  does  not  extend  to  lines 
of  railroad  subsequently  built  by  the  purchasing  company  undet 
another  charter;  or  which  the  mortgagor  had  no  authority  under 
its  charter  to  construct  or  operate,  nor  to  an  electric  light  and 
power  plant  acquired  by  the  successor  company,  where,  at  the 
time  of  the  execution  of  the  mortgage,  the  mortgagor  had  no 
charter  power  to  construct  and  operate  such  a  plant  and  no  in- 
tention of  acquiring  such  power  or  entering  upon  such  busi- 
ness, especially  where  the  mortgage  shows  that  the  after-ac- 
quired clause  was  intended  to  relate  only  to  after-acquired  street 

22  Copimercial  Trust  Co.  v.  Chat-  26  Commercial  Trust  Co.  v.  Chat- 
tanooga Railway  &  Light  Co.,  281  tanooga  Railway  &  Light  Co.,  281 
Fed.  856.  Fed.  856. 

23  Cpmmercial  Trust  Co.  v.  Chat-  26  Commercial  Trust  Co.  v.  Chat- 
tp^nooga  Railway  &  Light  Co.,  281  tanooga  Railway  &  Light  Co.,  281 
Fed.  856.                                '  Fed.  856. 

24  Commercial  Trust  Co.  v.  Chat- 
tanooga Railway  &  Light  Co.,  281 
Fed.  856. 
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railroad  properties  and  that  electric  light  and  power  properties 
were  not  within  its  contemplated  scope.^''  A  corporation  pur- 
chasing a  street  railway  system  subject  to  a  mortgage  from  the 
mortgagor  will  be  permitted  to  remove  equipment  not  covered 
by  the  mortgage  placed  by  it  in  power  houses  covered  by  the 
mortgage,  where  such  equipment  has  not  been  added  to  the 
railway  property  in  such  sense  as  to  become  fixtures  or  accre- 
tions to  the  mortgaged  property,  and  it  can  be  removed  without 
injury  to  the  mortgaged  property.''* 

§  1298.  Revenues  and  income.  Where  the  mortgage  pro- 
vides that  until  default  the  mortgagor  shall  receive  the  rents, 
issues,  income  and  profits  of  the  property,  cash  and  accounts 
receivable  existent  prior  to  a  mortgage  foreclosure  receivership, 
and  at  that  time  not  in  the  possession  of  the  mortgagee,  are  not 
subject  to  the  lien  of  the  mortgage.  And  this  rule  is  applicable 
to  mortgages  given  by  public  utility  corporations  as  well  as  to 
mortgages  given  by  other  classes  of  corporations.^* 

IV.    WHO    MAY  EXECUTE  OR  AUTHORIZE 

§  1299.  Board  of  directors  and  other  ofScers.  Independent 
of  statute,  the  board  of  directors  not  only  may,  but  must,  author- 
ize the  execution  of  a  corporate  mortgage  or  deed  of  trust.^" 
As  a  rule  particular  ofScers  have  no  authority  to  execute  such 
an  instrument  unless  authorized  to  do  so  by  the  board.'^ 

§1301.  Necessity  for  consent  of  stockholders.  Where  the 
charter  makes  the  power  of  the  directors  to  mortgage  its  assets 
conditional  upon  the  assent  of  two-thirds  of  the  stock,  a  mort- 
gage made  without  such  assent  ig  voidable.*^  The  New  York 
statute  requires  the  consent  of  two-thirds  of  the  stockholders 

27  Commercial  Trust  Co.  v.  Chat-  western  Bank,  290  Mo.  311,  235 
tanooga  Railway  &  Light  Co.,  281  S.  W.  435,  citing  8  Fletcher  Cyc. 
Fed.  856.  Corp.  §  1299. 

28  Commercial  Trust  Co.  v.  Chat-  As  to  the  powers  of  directors, 
tanooga  Eailway  &  Light  Co.,  281  see  §  1969,  infra. 

Fed.  856.  31  See  chap.  42,  infra. 

29Pintseh     Compressing    Co.    v.  32McCleau  v.  Bradley,  282  Fed. 

Buffalo  Gas  Co.,  280  Fed.  830.  1011. 

SO  Graf  eman  Dairy  Co.  v.  North- 
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except  in  the  ease  of  purchase-money  mortgages,  or  a  mortgage 
given  pursuant  to  a  valid  agreement  by  the  corporation,  in  con- 
sideration of  -which  and  in  reliance  upon  which  the  mortgagee 
has  advanced  money  to  it,  and  a  mortgage  not  within  the  ex- 
cepted classes  and  made  without  such  consent  is  void.*'  In 
Massachusetts  power  to  mortgage  all  of  the  property  of  the 
corporation  rests  in  the  board  of  directors  and  not  in  the  stock- 
holders.'* 

V.   FORM,   CONTENTS,  EXECUTION,  VALIDITY,  ETC. 

§  1302.  Form  and  formal  requisites — In  general.  The  terms 
of  the  resolution  authorizing  the  mortgage  should  be  as  broad 
as  the  mortgage  itself.'^  Where  a  mortgage  is  one  which  the 
directors  are  authorized  to  give,  and  purports  to  be  duly  ex- 
ecuted by  the  president  and  secretary  under  the  company's 
seal,  the  mortgagee  is  not  put  on  inquiry  as  to  the  regularity  of 
the  resolution  authorizing  its  execution,  but  is  entitled  to  pre- 
sume that  it  was  regularly  adopted.  Unless  required  by  statute 
the  consent  of  the  stockholders  is  not  necessary .'^ 

§  1311.  Construction  in  general.  Eules  of  construction 
will  not  be  applied  to  defeat  the  intent  of  the  parties.^''  The 
court  may  look  to  the  surrounding  circumstances  in  aid  of  in- 
terpreting the  mortgage.**  In  determining  the  meaning  of  pro- 
visions as  to  the  payment  of  interest  in  income  bonds  and  the 
mortgage  securing  them,  it  is  proper  to  consider  not  only  the 
language  of  those  provisions,  but  the  situation  dealt  with  by  the 
transaction  of  which  the  instrument  containing  them  were  parts, 
and  the  objects  or  purposes  sought  to  be  accomplished  by  the 
parties  to  that  transaction.*'     Words  or  phrases  to  which  a 

33  In.    re    Astell    Engineering    &  37  Pierce    v.    Bound    Brook    En- 

Iron  Works,  278  Fed.  743.  gine  &  Manufacturing  Co.,  274  Fed. 

31  William  H.  Haskell  Mfg.   Co.  221. 

V.  Nelson  Blower  &  Furnace'  Co.,  38  American  Brake  Shoe  &  Foun- 

275  Fed.  206.  dry  Co.  v.  New  York  Eys.  Co.,  277 

35  Defanti  V.  Allen  Clark  Co., —  Fed.  261;  Westinghouse  Elec.  & 
Nev.  — ,  198  Pac.  549.  Mfg.  Co.  v.  Brooklyn  Eapid  Tran- 

36  James   Eiehardson   &  Sons  v.  ait  Co.,  276  Fed.  152. 

J.  McCarthy  &  Sons   Co.,  49   On-  39  Missouri  Pac.  B.  Co.  v.  Texas 

tario  L.  E.  60.  &  P.  E.  Co.,  282  Fed;  61. 
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natural  meaning  can  be  given  will  not  be  treated  as  useless.*" 
A  practical  construction  by  the  parties  during  a  number  of 
years  is  a  valuable  factor  in  construing  ambiguous  provisions." 

§  1316.  Validity — Effect  of  partial  invalidity.  Invalid  pro- 
visions will  not  render  the  mortgage  void  as  a  whole,  where  they 
are  severable.** 

§  1319.  Recording  mortg^ages.  The  provision  of  the  Ontario 
statute  requiring  the  filing  of  corporate  mortgages  in  the  office 
of  the  provincial  secretary  is  merely  directory,  and  a  failure  to 
comply  with  it  does  not  invalidate  a  mortgage  as  between  the 
parties.*^ 

VI.   EIGHTS  AND  REMEDIES  OF   BONDHOLDERS 

§  1324.  General  rules.  "Where  the  bonds,  by  reference,  make 
the  provisions  of  trust  deeds  an  essential  part  of  them  the  deeds 
as  well  as  the  bonds  must  be  looked  to  for  the  purpose  of  ascer- 
taining, not  only  the  rights  of  the  trustee,  but  the  rights  of  the 
bondholders  as  well.**  The  holder  of  bonds  may  be  estopped  by 
his  conduct  to  enforce  a  trust  deed  securing  them.*^ 

§  1326.  Suit  to  foreclose — Necessity  for  refusal  of  trustee  to 
sue.     A  bondholder  cannot  maintain  a  suit  to  impose  a  lien 

40  Weatinghouse  Elee.  &  Mfg.  Co.  such  provision  was  contrary  to 
V.  Brooklyn  Rapid  Transit  Co.,  276  public  policy,  was  held  not  to  affect 
Fed.  152.  the  lien  of  the  mortgagee  on  the 

41  Missouri  Pac.  E.  Co.  v.  Texaa  other  property.  American  Engi- 
&  P.  E.  Co.,  282  Ted.  61;  New  York  neering  Co.  v.  Metropolitan  By- 
Trust  Co.  V.  Portland  E.  Co.,  197  Products  Co.,  275  Fed.  34,  certio- 
N.  Y.  App.  Div.  422,  189  N.  Y.  rari  denied  257  TJ.  S.  653,  66  L.  Ed. 
Supp.  346.  418. 

42  In  re  North  Wales  Produce  &  43  James  Eichardson  &  Sons  v. 
Supply  Soc,  L.  E.  [1922]  2  Ch.  J.  McCarthy  &  Sons  Co.,  49  Ou- 
Div.  340.  tario  L.  E.  60. 

That    by   the    contract   between  44  Continental-Equitable   Title   & 

the  promoters   of  the   corporation  Trust    Co.   v.   National  Properties 

and  bankers  agreeing  to  buy  and  Co.,  273  Fed.  9.67. 

to   sell   its   bonds  provided  for   a  45  As  by  his  conduct  in  procur- 

voting   trust  of   the   corporation's  iug  a  company  succeeding  to  the 

stock,  and  that  such  contract  was  property  of  the  mortgagor  to  issue 

covered  by  the  mortgage  and  that  other  bonds  to  take  them  up,  and 
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for  the  benefit  of  all  of  the  bondholders  upon  the  property  of  a 
holding  company  owning  all  of  the  stock  of  the  mortgagor  and 
to  prevent  the  dismemberment  of  a  street  railway  system  of 
which  the  mortgaged  premises  constitute  a  part  unless  he  alleges 
and  proves  that  the  trustee  has  refused  to  sue.*^  The  holder 
of  notes  and  coupons  secured  by  a  deed  of  trust  cannot  maintain 
a  suit  to  foreclose  the  same  unless  he  has  complied  with  con- 
ditions precedent  prescribed  by  the  deed,  such  as  giving  notice 
of  default  to  the  trustee,  requesting  him  to  sue,  and  offering  him 
indemnity  against  costs.*' 

§  1330.  Actions  against  mortgagor  or  third  persons.  Rights 
vested  in  the  trustee  as  against  the  mortgagors  inure  to  the 
benefit  of  bondholders,  and  may  be  enforced  by  them  in  case 
of  a  failure  or  neglect  on  the  part  of  the  trustee  to  act  for  them 
upon  a  proper  request.*'  A  bondholder's  right  to  follow  income 
wrongfully  diverted  from  the  mortgage  security  into  the  hands 
of  third  persons  is. not  limited  to  the  date  of  the  institution  of 
the  suit,  but  from  the  time  of  the  diversion  of  the  property.  He 
may  recover  for  income  so  diverted  by  the  mortgage  trustee 
prior  to  the  institution  of  the  suit  as  well  as  for  diversion  by 
receivers  appointed  in  the  progress  of  the  litigation.*® 

VII.    TRUSTEES 

§  1335.  Removal,  disqualification  and  resignation.  In  a  suit 
by  a  trustee  under  three  separate  mortgages  to  foreclose  the 
first  one,  the  court  should  appoint  successor  trustees  for  the 
two  junior  mortgages,  or  in  default  of  such  appointment  should 
permit  intervention  by  the  holders  of  the  junior  mortgages,  even 
though  no  fraud  is  shown.^" 

an  understanding  with  and  agree-  48  Green  v.   People 's  Gas  Light 

ment   by  him  that   they   shall  be  &  Coke  Co.  of  Buffalo,  118  N.  Y. 

canceled.     Morgan  v.   Clear  Lake  Misc.  1,  192  N.  Y.  Supp.  232. 

Irrigation  &  Lumber  Co.,  273  Fed.  49  Bowling    Green    Trust    Co.   v. 

246.  Virginia  Passenger   &  Power  Co., 

46  Allen  V.  Philadelphia  Co.,  265  276  Fed.  965. 

Fed.   807,   aff'd   on   other   grounds  BO  Northampton     Trust     Co.     v. 

265  Fed.  817,  certiorari  denied  254  Northampton  Traction  Co.,  270  Pa. 
U.  ;S.  633,  65  L.  Ed.  448.  199,  112  Atl.  871. 

47  Barker    v.    Utah-Idaho    Cent. 
B.  Co.,  57  Utah  494,  195  Pae.  635. 
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§  1337.  Nature  of  office — Trustee  as  representing  bond- 
holders. The  trustee  represents  all  of  the  bondholders  and  is 
held  to  the  greatest  good  faith.*^ 

§  1339.  Powers — In  general.^^  The  trustee  may  purchase 
bonds  secured  by  the  mortgage  or  deed  of  trust  in  the  usual 
course  of  business,  when  permitted  by  the  provisions  of  the 
deed,  provided  no  breach  of  trust  is  involved.*^ 

§  1344.  —  Power  to  sue.  The  trustee  under  a  deed  of  trust 
given  by  a  waterworks  company  to  secure  its  bonds  may  sue  to 
enjoin  a  city  from  disturbing  the  company's  system  and  from 
enforcing  an  order  requiring  its  removal,  and  may  join  the  com- 
pany as  a  defendant  in  such  suit  without  alleging  that  it  refused 
to  join  as  a  complainant.®*  The  personal  obligation  of  a  pur- 
chaser of  mortgaged  property  from  the  mortgagor  arising  from 
its  assumption  of  the  mortgage  can  be  enforced  only  by  the 
bondholders,  where  the  mortgage  does  not  make  the  mortgagee  a 
trustee  to  enforce  such  personal  obligations  arising  subsequently 
to  and  independently  of  the  mortgages  themselves.®^  Trustees 
cannot  maintain  a  general  creditors'  bill  against  a  corporation 
which  has  purchased  all  of  the  property  of  the  mortgagor  after 
the  execution  of  the  judgment,  where  they  have  no  judgment 
against  it  or  return  of  nulla  bona.®^ 

§  1354.  Personal  liability — Effect  of  certificate  on  bonds.    A 

trustee  in  a  railroad  mortgage  trust  deed,  which  merely  certifies 

61  Continental       &       Commercial  the  trust  deed  securing  the  bonds 

Trust  &  Savings  Bank  v.  New  Or-  only  to  the  extent  of  the  money 

leans  Drainage   Co.,  278  IPed.  811.  actually  advanced  by  it  to  the  cor- 

52  Whether  deficiency  is  due  him  poration.     Continental  &  Commer- 

so  that  a  decree  therefor  may  be  eial  Trust  &  Savings  Bank  v.  New 

made  in  his  favor,  see  §  1385,  infra.  Orleans  Drainage  Co.,  278  Fed.  811. 

63  Trustee  bank  which  exacted  a  54  Bankers '  Trust  Co.  v.  City  of 

pledge    of    practically   all  of   the  Baton,  258   U.   S.   328,   66  L.  Ed. 

bonds   as   security   for   money   ad-  642. 

vanced  by  it  and  afterwards  pur-  65  Comijiercial  Trust  Co.  v.  Chat- 
chased  them  for  much  less  than  tanooga  Railway  &  Light  Co.,  281 
their  face  value  on  foreclosure  of  i'ed.  856. 

the  pledge,  held,   under   the   facts  56  Commercial  Trust  Co.  v.  Chat- 
shown,  to  be  entitled  to  share  with  tanooga  Railway  &  Light  Co.,  281 
the  other  bondholders   in  the  pro-  Fed.  856. 
ceeds  of  a  foreclosure  sale  under 
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that  a  bond  in  question  is  the  bond  described  in  the  deed,  is 
not  liable  to  the  purchaser  of  such  bond  which  sustains  a  loss, 
either  as  guarantor  or  upon  any  implied  warranty  of  the  ade- 
quacy or  sufficiency  of  the  security."'' 

%  1356.  Compensation  and  reimbursement.  Trustees  are  en- 
titled to  reimbui'sement  for  all  necessary  expenditures.** 

Vni.    FOEECLOSUEE  BY  SUIT 

§  1357.  General  rules."^  Where  the  statute  provides  that 
there  can  be  but  one  action  for  the  recovery  of  any  debt  or  the 
enforcement  of  any  right  secured  by  a  mortgage,  which  must 
be  in  accordance  with  the  provisions  of  the  statute,  and  then 
provides  for  a  remedy  by  foreclosure,  debts,  notes,  coupons,  etc., 
secured  by  the  mortgage  can  be  enforced  only  by  foreclosure 
proceedings  in  accordance  with  the  statute.®"  Such  a  provision 
does  not  invalidate  an  agreement  by  a  corporation  to  confess 
judgment  in  consideration  of  the  release  by  the  judgment 
debtors  of  a  mortgage  given  to  secure  the  same  debt.®^  Such  a 
statute  applies  only  to  debts  secured  by  mortgage.  The  fact 
that  a  corporation  has  agreed  to  execute  a  mortgage  to  secure 
bonds  which  it  has  agreed  to  issue  does  not  require  the  promisee 
to  first  establish  an  equitable  lien  and  then  sue  under  the  stat- 
ute, but  he  may  sue  for  damages  for  breach  of  such  agreement 
without  regard  to  the  statute.®^ 

67  Statement  of  claim  in  action  could  not  maintain  an  action  there- 
against  trustee  held  not  to  state  on  against,  the  company.  Barker 
a  cause  of  action.  Knickerbocker  v.  Utah-Idaho  Cent.  E.  Co.,  57  Utah 
V.  Fort  Dearborn  Trust  &  Savings  494,  195  Pac.  635. 

Bank,  219  III.  App.  409.  61  Dahlstrom  v.  Walker,  33  Idaho 

68  Continental      &      Commercial      374,  194  Pac.  847. 

Trust  &  Savings  Bank  v.  New  Or-  62  Snyder    v.    United    Properties 

leans  Drainage  Co.,  278  Fed.  811.  Co.  of  California,  —  Cal.  App.  — , 

59  Eight  to  foreclose  where  mort-  200  Pac.  366;  Egenberger  v.  United 
gagor  is  in  the  hands  of  a  receiver,  Properties  Co.  of  California,  — 
see  §  5286,  infra.  Cal.  App.  — ,  200  Pae.  370;  Lowell 

60  Convertible  improvement  notes  v.  United  Properties  Co.  of  Call- 
of  a  railroad  company  and  interest  fornia,  —  Cal.  App.  — ,  200  Pac. 
coupons  attached  thereto  held  to  369;  Knabbe  v.  United  Properties 
be  secured  by  a  trust  indenture,  Co.  of  California,  —  Cal.  App.  — , 
so  that  the  holder  of  such  coupons  2Q0  Pae.  369. 
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§1363.  What    constitutes    default — Default    in    payments. 

The  owner  of  a  bond  has  no  inherent  right,  upon  default  in 
the  payment  of  interest,  to  demand  the  principal  before  the  date 
of  maturity,  and  generally  default  in  the  payment  of  interest 
will  not  accelerate  the  maturity  of  the  principal  of  a  mortgage 
unless  the  instrument  expressly  so  provides.^*  Provisions  for 
acceleration  of  the  maturity  of  the  principal  on  default  in  the 
payment  of  interest  and  giving  a  right  to  foreclose  are  fre- 
quently found  in  mortgages,  however.®* 

§  1368.  Jurisdiction — Of  federal  courts.  Where  a  foreclo- 
sure decree  gives  the  purchaser  the  right  to  elect  whether  or 
not  to  assume  or  adopt  any  lease  or  contract  made  by  the  pur- 
chaser, the  court  has  jurisdiction,  while  the  foreclosure  suit  is 
still  pending,  of  an  £incillary  proceeding  to  obtain  a  construction 
of  such  provision  as  to  election  as  applied  to  contracts  made  by 
the  mortgagor  and  its  predecessors,  instituted  by  the  other 
parties  to  such  contracts  although  they  were  not  parties  to  the 
foreclosure  suit,**  and,  in  such  a  proceeding,  to  award  judgment 
in  favor  of  such  parties  for  an  amount  found  due  them  under 
the  construction  of  the  decree  and  such  contracts  adopted  by 
the  court.** 

§  1369.  —  Concurrent  jurisdiction.  Where  a  federal  court 
before  which  a  suit  to  foreclose  is  pending  reserves  to  itself  the 
right  to  settle  all  questions  of  priorities,  a  creditor  must  go  into 

63  Northampton.     Trust      Co.     v.  principal    on   default   in  the   pay- 

Northamption    Traction    Co.,    270  ment    of    interest,    and    gives    the 

Pa.  199,  112  Atl.  871.  trustee     the     right     to     foreclose. 

61 A  provision   that,    on   default  Northampton  Trust   Co.   v.   North- 

iu   the   payment   of   interest    con-  ampton  Traction  Co.,  270  Pa.  199, 

tinning  for  a  period  of  sixty  days,  112  Atl.  871. 

the  trustee  shall  have  a  right  to  65  Cincinnati,  I.  &  W.  E.  Co.  v. 

sue  out  a  writ  of  scire  facias  or  Indianapolis  Union  E.  Co.,  279  Fed. 

take  any  other  proceeding  at  law  356,    certiorari    denied    258    V.   S. 

or  in  equity  thereon  and   to   pro-  629,  66  L.  Ed.  800. 

ceed    to    judgment    and    execution  66  Cincinnati,  I.  &  "W.  E.  Co.  v. 

for  the  recovery  of  the  whole  debt  Indianapolis  Union  E.  Co.,  279  Fed. 

remaining  due  upon  the  bonds,  and  356,    certiorari    denied    258   XT.    S. 

all  interest   due  thereon,   operates  629,  66  L.  Ed.  800. 
to  accelerate  the  maturity  of  the 
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the  federal  court  to  establish  his  right  to  priority,  and  cannot 
maintain  a  suit  in  a  state  court  for  that  purpose.®' 

§  1371.  Parties— Plaintiff  or  plaintiffs.  The  holder  of  all  of 
the  bonds  secured  by  a  mortgage  is  a  proper,  though  not  a  neces- 
sary, party  plaintiff  in  a  suit  by  the  trustee  to  foreclose.®* 

§  1372.  —  Defendant  or  defendants.  Persons  claiming  title 
adverse  and  superior  to  that  of  the  mortgagor,  as  a  person  who 
has  purchased  the  mortgaged  property  at  a  tax  sale,  are  not 
proper  parties,  and,  if  joined,  should  be  dismissed  from  the 
suit.«9 

§  1376.  Intervention — Creditors  other  than  bondholders  and 
other  third  persons.  Ordinarily,  where  there  are  different 
trustees,  holders  of  junior  mortgages  will  not  be  permitted  to 
intermeddle  in  litigation  between  the  senior  mortgagee  and  the 
mortgagor  unless  they  show  some  injury  to  themselves.'"  But 
junior  mortgagees  should  be  permitted  to  intervene  in  a  suit  to 
foreclose  the  senior  mortgage  where  the  same  person  is  trustee 
under  all  the  mortgages,  unless  successor  trustees  are  appointed  ■ 
by  the  court  for  the  junior  mortgages.''^ 

§  1377.  Defenses — In  general.  Payment  of  the  mortgage 
debt  extinguishes  the  mortgage.'* 

§  1378.  —  Want  or  failure  of  consideration.''' 

ST  Gulf,  M.  &  N.  E.  Co.  V.  Hill  payment  of  the  secured  note  of  the 

Mfg.  Co.,  127  Miss.  644,  90  So.  358.  corporation.        Turner     v.     Eidge 

68  Fidelity  &  Columbia  Trust  Heights  Land  Co.,  92  N.  J.  Eq.  64, 
Co.  V.  M.  A.  Sweeney  Shipyard  &  111  Atl.  675. 

Foundry  Co.,  74  Ind.  App.  494,  129  73  Evidence    held    insufficient   to 

N.  E.  253.  sustain  a  finding  that  the  defend- 

69  Whitaker  v.  Irons,  300  111.  254,  ant  corporation  was  the  owner  of 
113   N.  E.   265.  the  mortgaged  premises,  and  hence 

ID  Northampton     Trust      Co.     v.  insufficient    to    sustain    a    finding 

Northampton     Traction     Co.,     270  that    the    mortgage   was    given   to 

Pa.  199,  112  Atl.  871.  pay  an  individual  debt  of  one  of 

Tl  Northampton  Trust  Co.  v.  its  officers  and  that  the  corpora- 
Northampton  Traction  Co.,  270  tion  received  no  consideration  for 
Pa.  199,  112  Atl.  871.  it.      Kramer    v.    Edmund    Francis 

72  As  payment  by  acceptance  of  Eealty   Co.,   194   N.  Y.   App.   Div. 

a   new   note    of   an   individual   in  438,  185  N.  Y.  Supp.  430. 
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§  1379.  —  Irregularities  connected  with  execution  of  mort- 
gage. The  corporation  cannot  defeat  a  suit  to  foreclose  by 
showing  that  the  mortgage  was  authorized  at  a  special  meeting 
of  the  board  of  directors,  notice  of  which  was  not  given  to  an 
absent  director.'* 

§  1382.  —  By  persons  other  than  the  mortgagor.  Claims  of 
title  adverse  and  superior  to  that  of  the  mortgagor  are  not 
proper  subjects  of  consideration  in  a  foreclosure  suit.''*  Gen- 
erally the  holder  of  a  junior  mortgage  intervening  in  a  suit  to 
foreclose  the  senior  mortgage  must  take  the  suit  as  he  finds  it, 
and  will  be  bound  by  the  record  of  the  case  at  the  time  of  in- 
tervention.''® He  may  contest  the  plaintiff's  claim  on  the  ground 
of  collusion,  and  should  be  permitted  to  set  up  as  a  defense  such 
circumstances  as  will  lawfully  preclude  final  judgment  or  decree, 
where  such  judgment  or  decree  will  work  a  positive  injury  to 
him.''"'  That  foreclosure  of  a  senior  mortgage  will  be  detrimental 
to  the  holders  of  a  second  mortgage  will  not  deprive  the  holders 
of  the  first  mortgage  of  the  right  to  proceed.''*  Nor  will  de- 
pressed conditions  of  the  money  market  be  a  defense  to  such  right 
to  foreclose.''* 

74Defanti  v.  Allen  Clark  Co.,  —  .    to  whom  a  note  and  mortgage  ex- 

Nev.  — ,  198  Pae.  549.  ecuted  to  it  were  assigned  in  due 

A   corporation    cannot    cancel    a  course  and  for  value,  and  who  took 

note   and   mortgage    for   which   it  them  in  good  faith,  held  to  be   a 

has  received  full  consideration,  as  bona   fide   purchaser.     Huntington 

against  a  person  who  has  acquired  Roller  Mills  &  Manufacturing  Co. 

them   in   due   course   and  in   good  v.  Miller,  —  Utah  — ,  208  Pac.  531. 

faith  and  for  value  from  the  mort-  75  Whitaker    v.    Irons,     300     111. 

gagee,  because   they  were  author-  254,  133  N.  E.  265. 

ized  at  a  special  meeting   of  the  76  Northampton     Trust     Co.     v. 

directors  of  which   no   notice  was  Northampton     Traction     Co.,     270 

given  to  two  of  the  directors  who  Pa.  199,  112  Atl.  871. 

were  not  present  at  the  meeting,  77  Northampton     Trust     Co.      v. 

especially    where   the   minutes    of  Northampton'    Traction     Co.,     270 

the  meeting  show  that  it  was  duly  Pa.  199,  112  Atl.  871. 

held,  and  that  a  quorum  was  pres-  78  Northampton     Trust      Co.     v. 

ent    and    voted    in    favor    of    its  Northampton     Traction     Co.,     270 

authorization.      Huntington   Eoller  Pa.  199,  112  Atl.  871. 

Mills  &  Manufacturing  Co.  v.  Mil-  79  Northampton     Trust     Co.     v. 

ler,  —  Utah  — ,  208  Pac.  531.  Northampton     Traction     Co.,     270 

Stockholder  and  ofacer  of  a  bank  Pa.  199,  112  Atl.  871. 
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§  1384.  Pleading  and  evidence.  Where  a  mortgage  signed 
by  the  president  and  secretary  of  the  corporation  and  with  its 
seal  affixed  is  introduced  in  evidence,  the  burden  is  upon  the 
corporation  to  show  its  invalidity.*" 

§  1385.  Decree — General  rules.  A  foreclosure  decree  must 
find  the  amount  due  as  a  result  of  the  default  and  give  a  right 
of  redemption.*^  On  foreclosure  of  a  mortgage  covering  the 
plant  and  real  and  personal  property  of  a  manufacturing  com- 
pany, the  court  may  order  a  person  who  has  purchased  prop- 
erty from  the  mortgagor  to  turn  over  to  the  receiver  in  the  fore- 
closure proceedings  ehoses  in  action  in  his  possession  covered 
by  the  mortgage  without  determining  whether  there  are  any 
such.*^  Federal  equity  rule  10  provides  that  a  decree  may  be 
rendered  for  any  balance  that  may  be  found  due  to  the  plain- 
tiff over  and  above  the  proceeds  of  the  sale.**  Whether  such  a 
decree  may  be  rendered  in  favor  of  the  trustee  under  a  mortgage 
or  trust  deed  in  a  stiit  by  him  to  foreclose  depends  upon 
whether  the  deficiency  is  due  to  him  under  the  terms  of  the 
mortgage  or  deed.** 

§  1388.  —  Ordering  sale  as  an  entirety  and  without  right  of 
redemption.  Where  purchase  money  notes  are  a  lien  on  both 
real  and  personal  property  comprising  parts  of  a  single  work- 
ing plant,  in  which  each  part  is  necessary  to  give  value  to  the 
others,  and. a  dismemberment  of  the  system  would  destroy  or 
greatly  impair  the  usefulness  or  value  of  the  component  parts, 
it  is  proper  to  decree  a  sale  of  the  property  as  an  entirety  and 
without  right  of  redemption.*^ 

SODefanti  v.  Allen  Clark  Co.,  —  upon    declaration   and   demand  by 

Nev.  — ,  198  Pao.  549.  it  after  default,  so  that  the  defi- 

81  Northampton  Trust  Co.  v.  ciency  was  due  to  him.  Conti- 
Northampton  Traction  Co.,  270  nental-Equitable  Title  &  Trust  Co. 
Pa.  199,  112  Atl.  871.  v.    National    Properties    Co.,    273 

82  Pierce   v.   Bound    Brook    En-  Fed.  967. 

gine    &    Manufacturing    Co.,    274  85  As  in  the  case  of  a  creamery 

Fed.  221.  company's  plant  consisting  of  real 

83  Continental-Equitable  Title  &  and  personal  property  and  milk 
Trust  Co.  V.  National  Properties  routes.  National  Bank  of  Com- 
Co.,  273  Fed.  967.  merce    v.    Corliss,    217   Mich.   435, 

84  Title    to    the    mortgage    debt  186  N.  W.  717. 
held  to  have  vested  in  the  trustee 
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§  1390.  —  Reservation  of  questions  as  to  priorities  and  rights 
of  third  persons.  In  a  suit  to  foreclose  a  street  railway  mort- 
gage, in  ■which  a  receiver  has  been  appointed,  a  city  in  which  the 
company  was  operating,  which  has  forfeited  the  company's 
franchise  and  claims  title  to  its  tracks  and  equipment  under 
said  franchise,  and  which  is  not  a  party  to  the  suit,  will  not  be 
granted  permission  to  sue  the  receiver  to  determine  its  rights 
in  the  property,  nor  to  take  possession  of  and  operate  the  road 
pending  a  determination  of  its  rights,  but  its  rights  will  be  pro- 
tected by  a  provision  in  the  judgment  of  sale  that  such  sale  is 
made  subject  to  all  the  rights  of  the  city  in  the  property  sold.*^ 

§  1391.  —  Including  attorney's  fees.  Counsel  fees  cannot  be 
recovered  in  a' suit  to  foreclose  unless  the  resolution  authorizing 
the  execution  of  the  mortgage  provides  for  their  payment.*' 

§  1392.  —  Effect  as  res  judicata  or  bar.  A  decree  of  fore- 
closure and  sale  is  binding  upon  all  the  parties  to  the  suit,  and 
they  cannot  thereafter  attack  the  proceedings  on  grounds  that 
could  have  been  set  up  as  a  defense  in  the  suit  to  foreclose.*' 

§  1394.  —  Vacating  or  setting  aside.  A  provision  is  a  fore- 
closure decree  that  the  trustee  shall  have  judgment  against  the 
mortgagor  for  any  deficiency  is  not  a  final  decree,  and  may  be 
altered  after  the  expiration  of  the  term  at  which  the  decree  was 
entered.'^ 

§  1396.  Sale — Who  may  purchase.^"  Where  the  property  is 
sold  for  an  inadequate  price  to  a  corporation  organized  in  the 

86  Citizens'  Savings  &  Trust  Co.  tain  a  suit  against  the   purchaser 

V.  New  York  &  N.  S.  Traction  Co.,  to  have  the  proceedings  set  aside 

278  Fed.  546.  on  the  ground  that  the  mortgage 

87Defanti  v.  Allen  Clark  Co.,  —  was   voidable    because    the    mort- 

Nev.  — ,  198  Pac.  549.  gagee    was    a   foreign    corporation 

Where   the   resolution    does    not  which   had  no   permit   to   do   busi- 

anthorize  the  officer  executing  the  ness  in  the  state.  Producers'  Naval 

note  and  mortgage  to  contract  to  iStores  Co.  v.  McAllister,  278  Fed. 

pay    attorney's    fees,    a   provision  13,  certiorari  denied  258  XJ.  S.  627, 

therefor  in  the  note  is  invalid.    Be-  66  L.  Ed.  798. 

fanti  V.  Allen  Clark  Co.,  —  Nev.  89  Continental-Equitable   Title   & 

— ,  198  Pac.  549.  Trust    Co.    v.   National   Properties 

88  Neither  the  mortgagor  nor  hia  Co.,  273  Fed.  967. 

trustee   in   bankruptcy   can   main-  90  Eight  of  director  or  other  of&- 
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interest  of  a  part  of  the  bondholders,  pursuant  to  a  conspiracy 
between  the  latter  and  the  trustee  and  for  the  purpose  of  de- 
frauding the  minority  bondholders,  the  fraud  is  remedied  where 
the  trustee  afterwards  redeems  and  resells  the  property  for  an 
adequate  price.'^  A  judgment  creditor  of  the  corporation  can- 
not complain  of  such  fraud  since  the  low  bid  was  to  his  ad- 
vantage.®* Where  the  property  is  bought  in  by  a  corporation 
which  owns  all  of  the  mortgage  bonds,  and  there  is  no  showing 
of  fraud  or  conspiracy,  the  fact  that  it  was  sold  for  an  inade- 
quate price  is  immaterial  in  a  collateral  action  to  hold  the  pur- 
chaser liable  on  other  inferior  bonds  issued  by  the  mortgagor.'^ 

§1404.  Title,  rights  and  liabilities  of  purchaser — Liability 
for  debts  and  claims.  The  purchaser  at  a  sale  by  a  trustee 
under  a  power  of  sale  in  a  deed  of  trust  given  by  a  land  im- 
provement company  takes  free  from  equities  in  favor  of  pur- 
chasers from  the  company  under  a  so-called  contract  plan,  who 
have  no  recorded  deeds,  bonds  for  title  nor  contracts,  and  of 
whose  claims  the  purchaser  at  the  trustee's  sale  had  neither 
actual  nor  constructive  notice.^  Prior  purchasers  cannot  join 
in  a  single  suit  against  the  purchaser  at  the  trustee's  sale  to 
establish  their  equities,  where  there  is  nothing  to  show  con- 
structive notice  to  such  purchaser  and  no  common  fact  is  al- 
leged to  show  actual  notice,  and  no  allegations  justifying  a 
reformation  of  the  trust  deed.*^  The  purchaser  at  a  sale  by  a 
trustee  under  a  power  of  sale  in  a  trust  deed  is  not  concerned 
in  the  winding  up  of  the  corporation  and  for  the  appointment 
of  a  receiver,  and  a  bill  joining  him  as  a  defendant  in  a  suit  for 
that  purpose  brought  by  persons  claiming  prior  equities  in  the 
land  sold  of  which  the  purchaser  had  no  notice,  is  multifarious.^^ 

eer  to   purchase,   see   §§  2291-2300,  94  Shehane  v.  Greer,  151  Ga.  131, 

infra.  106  S.  E.  83,  holding  that  a  deed 

91  Leavitt   v.    Continental   Trust  of    trust    contained    nothing    that 
Co.,  71  Colo.  3,  203  Pac.  666.  would    be    constructive    notice    to 

92  Leavitt   v.    Continental    Trust  the  purchaser  of  prior  equities  of 
Co.,  71  Colo.  3,  203  Pac.  666.  pievious  purchasers. 

93  Male  V.  Atchison,  T.  &  S.  ¥.  95  Shehane  v.  Greer,  151  Ga.  131, 
E.  Co.,  230  N.  Y.  158,  15  A.  L.  R.  106  S.  E.  83. 

1098,  129  N.  E.  458,  aff'g  179  N.  T.  96  Shehane  v.  Greer,  151  Ga.  131, 

App.  Div.  87,  166  N.  Y.  Supp.  593.      106  S.  E.  83. 
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§  1407.  —  Contracts  as  binding  on  purchaser.  Covenants  of 
a  railroad  lease  which  run  with  the  land  are  binding  upon  a 
company  which  becomes  the  assignee  of  the  lease  under  a  fore- 
closure sale  of  the  property  of  a  previous  assignee.®'^  Some- 
times the  decree  of  foreclosure  gives  the  purchaser  the  right  to 
elect  whether  or  not  to  assume  or  adopt  any  lease  or  contract 
made  by  the  mortgagor  or  its  predecessors.'* 

§  1408.  —  Statutory  liability.  The  Mississippi  statute  pro- 
viding that  a  mortgage  or  deed  of  trust  conveying  the  income 
of  future  earnings  or  the  rolling  stock  of  a  railroad  company 
shall  not  be  valid  against  liabilities  incurred  by  such  company 
as  a  carrier  of  freight  and  passengers,  or  for  damages  sustained 
by  persons  or  property,  does  not  create  any  lien  or  impress  any 
trust  upon  the  property  of  a  railroad  company  in  favor  of  a 
person  having  a  claim  of  the  character  therein  specified  until 
such  claim  is  reduced  to  judgment  and  enrolled  as  required  by 
law  to  impress  judgment  liens  upon  other  property,  and  hence 
a  buyer  at  a  foreclosure  sale  under  such  a  mortgage  takes  the 
property  free  from  claims  of  that  character  which  have  not  been 
reduced  to  judgment,  and  of  which  he  has  neither  actual  'nor 
constructive  notice.^' 

§  1412.  —  Effect  of  sale.  A  sale  on  foreclosure  of  the  fran- 
chises and  property  of  a  railroad  company  wipes  out  all  rights 
of  its  stockholders  in  the  railroad.^ 

97  New  York  Cent.  E.  Co.  v.  extended  in  another  direction,  and 
Central  Vermont  Ey.  Co.,  —  Mass.  thus  obtain  the  right  to  use  such 
— ,  136  N.  E.  825.  road    and   depot   for   tie   lines    of 

98  Such  a  provision  in  decrees  both  such  companies  for  a  single 
f oreclosioag  a  mortgage  given  by  rental,  but  only  to  adopt  or  reject 
a  consolidated  railroad  company  the  entire  contract  as  it  bound  the 
and  a  mortgage  given  by  one  of  consolidated  company.  Cincinnati, 
the  consolidating  companies  held  I.  &  W.  E.  Co.  v.  Indianapolis 
not  to  .give  the  purchaser  a  right  L'nion  E.  Co.,  279  Fed.  356,  certi- 
to  elect  to  adopt  a  contract  made  orari  denied  258  U.  S.  629,  66  L. 
by   one   of   the   consolidating   com-  Ed.  800. 

panics,  whose  lines  extended  in  one  99  Gulf,  M.  &  N.  E.  Co.  v.  Hill 

direction,  for  the  use  of  a  belt  line  Mfg.  Co.,  127  Miss.  644,  90  So.  358. 

road   and   depot,    and   to   reject    a  1  Washington    County    v.    Yazoo 

similar  contract  made  by  the  other  &  M.  V.  E.  Co.,  125  Miss.  718,  88 

consolidating  company,  whose  lines  So.  284. 
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§  1413.  Redemption.  A  mortgagee  holding  a  deficiency 
judgment  may  redeem  from  a  foreclosure  sale  to  a  third  person 
as  a  judgment  creditor  by  virtue  of  such  judgment,*  and  this 
is  true  although  he  has  no  lien,  where  the  statute  does  not  re- 
quire that  the  person  redeeming  have  a  lien.* 

IX.   DISTRIBUTION  OF  PROCEEDS ;  PRIORITIES 

§  1414.  Application  of  proceeds — General  rules.  A  provision 
in  a  mortgage  authorizing  the  mortgagee  to  sell  the  property 
on  default,  and  requiring  him  to  render  any  surplus  remaining 
after  payment  of  the  mortgage  debt,  costs,  etc.,  to  the  mort- 
gagor, was  held,  in  so  far  as  the  mortgaged  property  was  con- 
cerned, to  have  supplanted  provisions  in  notes  previously  given 
to  the  mortgagee  giving  him  a  lien  to  secure  the  same  on  any 
property  of  the  mortgagor  coining  into  his  possession.*  And 
where  the  mortgaged  personalty  was  attached,  and  the  mort- 
gagee, for  the  purpose  of  continuing  and  maintaining  on  its 
behalf  and  subject  to  the  attachment,  possession  of  the  property 
which  it  claimed  to  have  taken  under  its  mortgage,  employed 
in  their  private  capacity  the  persons  who  were  in  possession  of  it 
for  the  sheriff  as  keepers,  it  was  held  that  it  did  not  thereby 
acquire  such  control  over  it  as  would  give  it  a  lien  thereon  under 
said  provisions  of  said  notes.* 

A  provision  in  a  decree  appointing  receivers  requiring  a 
mortgagee  of  personal  property  in  possession  under  an  attempted 
foreclosure  to  surrender  such  possession  to  the  receivers  "with- 
out prejudice  to  such  rights  as  it  may  have  acquired  by  virtue 
of  such  possession,"  was  held  not  to  reserve  to  the  mortgagee 
any  right  to  the  fund  derived  from  the  sale  of  the  mortgaged 
property  except  as  security  for  the  note  secured  by  the  mort- 
gage, where  it  was  not  brought  to  the  attention  of  the  court 
when  the  receivers  were  appointed  that  the  mortgagee  claimed 
a  lien  on  the  property  to  secure  other  notes.^    A  master's  fee 

2  Leavitt  v.  Continental  Trust  5  William  H.  Haskell  Mfg.  Co.  v. 
Co.,  71  Colo.  3,  203  Pae.  666.                 Nelson  Blower  &  Furnace  Co.,'27j 

3  Leavitt    v.    Continental    Trust       Fed.  206. 

Co.,  71  Colo.  3,  203  Pac.  666.  6  William  H.  Haskell  Mfg.  Co.  v. 

4  William  H.  Haskell  Mfg.  Co.  Nelson  Blower  &  Furnace  Co.,  275 
V.   Nelson  Blower  &  Furnace  Co.,      Fed.  206. 

275  Fed.  206. 
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will  be  taxed  as  costs  payable  out  of  a  fund  paid  into  court  in 
satisfaction  of  the  mortgage.' 

§  1415.  —  As  between  bondholders.  Where  the  total  amount 
due  to  all  the  bondholders  is  recovered  and  paid  into  court  in 
a  suit  by  one  of  them,  in  which  all  of  the  others  are  brought  in 
as  parties  by  leave  given  them  to  intervene,  each  bondholder  is 
entitled  to  share  in  the  fund  in  proportion  to  his  holdings,  and 
the  shares  of  bondholders  who  do  not  appear  and  cannot  be 
found  cannot  be  turned  over  to  the  others.* 

§  1418.  Priorities  between  bonds  of  same  issue.  Where  a 
corporation  acquires  all  of  the  stock  of  another  corporation  and 
a  majority  of  its  bonds,  and  so  manages  its  property  that  it  is 
unable  to  pay  interest  on  its  bonds,  which  default,  under  the 
terms  of  the  mortgage,  advances  the  maturity  of  the  bonds,  the 
bonds  held  by  such  company  will  be  deemed  merged,  at  least 
as  against  holders  of  the  remainder  of  the  bonds,  and  the  lien 
of  the  rest  of  the  bonds  will  be  held  to  be  superior  to  that  of 
the  bonds  held  by  the  corporation.' 

§  1419.  Priorities  as  between  different  mortgages  and  bond 
issues — In  general.  Property  acquired  by  a  later  bond  issue, 
under  circumstances  making  it  plain  that  the  later  bonds  or 
their  proceeds  would  not  have  been  created  and  utilized  to  ac- 
quire such  property  without  the  safeguard  of  a  first  lien,  is  not 
first  subject  to  the  lien  of  a  prior  mortgage,  unless  such  prior 
mortgage,  by  express  language,  warns  subsequent  mortgagees 
that  such  after-acquired  property  will  be  subject  to  the  lien  of 
the  prior  mortgage.^"  The  rule  that  a  mortgagor  and  a  subse- 
quent mortgagee  cannot  change  the  rights  of  a  mortgagee  under 
a  prior  mortgage  does  not  mean  that  the  mortgagor  may  not 
acquire  new  property  with  the  funds  of  a  third  party  under 
circumstances  where  the  third  party  either  protects  himself  or 

1  Brown   v.   Pennsylvania   Canal  Coke  Co.  of  Buffalo,  118  N.  T.  Misc. 

Co.,  274  Fed.  467.  1,  192  N.  Y.  Supp.  232. 

8  Brown   v.   Pennsylvania   Canal  10  Westinghouse    Elee.    &    Mfg. 

Co.,   274  Fed.  467,  aff'd  279  Fed.  Co.  v.  Brooklyn  Rapid  Transit  Co., 

417.  276  Fed.  152. 

9 Green  v.  People's  Gas  Light  & 
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is  protected  in  equity  by  a  purchase-money  lien.^^  In  New  York 
a  mortgage  covering  after-acquired,  property  of  a  traction  com- 
pany creates  an  equitable  lien  which  is  good  as  against  a  subse- 
quent mortgage  with  notice.^*  The  fact  that  additions  and  ac- 
cessions to  the  mortgaged  property,  which  are  within  the  after- 
acquired  clause  of  a  street  railway  mortgage,  and  are  made  by 
a  purchaser  of  the  mortgaged  property  from  the  mortgagor,  are 
paid  for  with  the  proceeds  of  bonds  issued  under  a  mortgage 
given  by  the  purchaser,  does  not  create  a  countervailing  equity 
which  will' prevent  the  lien  of  the  prior  mortgage  from  attach- 
ing or  give  the  bondholders  under  the  second  mortgage  prior- 
ity." 

§  1426.  Priorities  as  against  unsecured  creditors — General 
rules.  As  to  any  deficiency,  the  mortgage  creditors  are  en- 
titled to  share  with  the  general  creditors  in  the  assets  not  cov- 
ered by  the  mortgage  in  the  hands  of  sequestration  receivers, 
although  the  bonds  were  not  in  default  when  the  sequestration 
receivers  were  appointed,  and  this  is  true  where  the  mortgaged- 
property  is  sold  under  foreclosure  in  the  open  market,  as  well  as 
where  it  is  sold  pursuant  to  a  reorganization  plan.^* 

§  1427.  —  Construction  claims.  As  a  general  rule,  and  in  the 
absence  of  statute  unsecured  floating  debts  due  contractors  and 
materialmen  on  account  of  the  original  construction  of  a  rail- 
road or  railroad  bridges  are  not  entitled  to  priority  over  bonds, 
secured  by  mortgage,  representing  funds  actually  expended  in 
the  construction  of  the  road,  and  held  by  bona  fide  purchasers. ^^ 
To  give  such  debts  priority  it  must  appear  that  the  holders  of 
the  bonds  are  not  bona  fide  holders,  or  that  they  agreed  to 
furnish  the  finances  to  build  the  road  and  failed  to  see  that  the 
funds  advanced  by  them  were  used  in  its  construction,  or  that 

11  Westinghouse  Elec.  &  Mfg.  Co.  14  The  general  creditors  are  not 
V  Brooklyn  Rapid  Transit  Co.,  276  entitled  to  a  preference  under  such 
Fed.  152.  circumstances.     Pintsch   Compress- 

12  Westinghouse  Elec.  &  Mfg.,  ing  Co.  v.  Buffalo  Gas  Co.,  280  Fed. 
Co.  V.  Brooklyn  Bapid  Transit  Co.,  830. 

276  Fed.  152.  15  Territorial  Trust  &  Surety  Co. 

13  Commercial  Trust  Co.  v.  Chat-  v.  Missouri  Val.  Bridge  &  Iron  Co , 
tanooga  Railway  &  Light  Co.,  281      S?  Okla.  82,  200  Pac.  863. 

Fed.  856. 
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their  connection  with  the  promoting  company  was  such  as  to 
warrant  the  court  in  treating  them  as  the  building  company.^® 

§  1429.  Priorities  as  to  aiter-acquired  property — General 
rules.^'  Book  accounts  arising  from  the  operation  of  the  com- 
pany's plant  by  a  receiver  in  insolvency  are  not  subject  to  the 
lien  of  a  mortgage  as  after-acquired  property.^*  But  where  the 
corporation  is  a  public  utility,  and  the  accounts  were  made  pos- 
sible only  by  the  use  of  the  mortgaged  property  at  the  expense 
of  the  mortgaged  security,  that  security  is  entitled  to  be  com- 
pensated to  the  extent  of  the  damage  which  it  has  sustained.^^ 
And  this  is  true  although  the  trustee  under  the  mortgage  did 
not  apply  for  the  appointment  of  a  receiver  in  foreclosurCj  as 
he  might  have  done.^" 

In  New  York  as  a  general  rule  a  mortgage  of  after-acquired 
personal  property  is  ineffective  as  against  creditors  of  the  mort- 
gagor, and  some  further  act  is  necessary  in  order  to  make  it  an 
effective  lien  as  against  them.^^  But  there  is  an  exception  to 
this  rule  in  the  case  of  mortgages  given  by  public  utility  cor- 
porations, and  a  mortgage  given  by  such  a  corporation  is  valid 
in  respect  of  after-acquired  personal  property  necessary  and  ap- 
propriate for  the  physical  operation  of  its  franchises  and  the 
performance  of  its  public  duty.^^ 

The  matter  is  one  of  local  law,  in  respect  to  which  the  federal 
courts  will  follow  the  decisions  of  the  state  courts.^^ 

16  Territorial  Trust  &  Surety  Co.  21  Pintsch    Compressing    Co.     v. 

V.  Missouri  Val.  Bridge  &  Iron  Co.,  Buffalo  Gas  Co.,  280  Fed.  830. 

83  Okla.  82,  200  Pac.  863.  22  Pintsch    Compressing    Co.    v. 

IT  As    affected    by    statutes,    see  Buffalo  Gas  Co.,  280  Fed.  830. 

§■1435,  infra.  A  mortgage  given  by  a  gas  com- 

As      between      mortgages,      see  pany  held  valid  as  to  after-acquired 

§  1419,  supra.  meters,  horses,  automobiles,  stable 

18  Gerard  Trust  Co.  v.  Standard  equipment,  tools,  etc.,  but  not  as  to 
Gas  Co.,  —  N.  J.  Eq.  — ,  115  Atl.  a  stock  of  gas  stoves  and  portable 
910.  lighting   fixtures  kept   for   sale   to 

19  Gerard  Trust  Co.  v.  Standard  consumers.  Pintsch  Compressing 
Gas  Co.,  —  N.  J.  Eq.  — ,  115  Atl.  Co.  v.  Buffalo  Gas  Co.,  280  Fed. 
910.  830. 

20  Gerard  Trust  Co.  v.  Standard  23  Pintsch    Compressing     Co.    v. 
Gas  Co.,  —  N.  J.  Eq.  — ,  115  Atl.  Buffalo  Gas  Co.,  280  Fed.  830. 
910. 

273 


§  1435]  Private  Coepokations  [Ch.  34 

§  1435.  Priorities  as  affected  by  statutes — Greneral  rules.    In 

Mississippi  it  is  provided  by  statute  that  a  mortgage  or  deed  of 
trust  conveying  the  income  of  future  earnings  or  the  rolling 
stock  of  a  railroad  company  shall  not  be  valid  against  liabilities 
incurred  by  such  company  as  a  carrier  of  freight  and  passengers, 
or  for  damages  sustained  by  persons  or  property.*^*  This  pro- 
vision is  in  derogation  of  the  common  right  in  making  contracts, 
and  its  terms  will  not  be  unduly  extended.  The  court  -will  seek 
to  give  it  a  reasonable  and  fair  construction,  neither  abridging 
its  terms  beyond  its  purpose  nor  extending  them  beyond  their 
evident  purport.** 

§1436.  — Mechanics'  liens.  Priorities  between  the  mort- 
gage lien  and  mechanics'  liens  depend  on  the  wording  of  the 
governing  statute.*® 

§  1438.  Taxes  as  a  prior  lien.  Where,  in  a  suit  to  foreclose 
street  railway  mortgages,  the  court,  through  receivers  takes  pos- 
session of  the  railway  lines  and  property  of  a  successor  of  the  ■ 
mortgagor,  some  of  which  is  subject  to  the  liens  of  such  mort- 
gages and  some  not,  taxes  on  the  property  for  the  period  cov- 
ered by  the  receivership  should  be  paid  by  the  receivers  out  of 

24  Gulf,  M.   &  N.  E.   Co.  V.  Hill  tiou    after    the    recording    of    the 

Mfg.  Co.,  127  Miss.  644,  90  So.  358.  mortgage  and  the  making  of  such 

That    this   provision    creates    no  advances  by  the  mortgagee.     The 

lien  in  favor  of  such  claims,  and  mere  fact  that  the  mortgage  money 

that   the   purchaser   at   foreclosure  was  given  with  the  intention  that 

takes  free  from  them  where  they  it  should  be  used  in  the  purchase 

have   not    been    reduced   to  judg-  or  in  the  improvement  or  extension 

ment,  see  §  1408,  ante.  of  the  property  does  not  render  the 

Z6  Gulf,  M.  &  N.  K.  Co.  V.  HUl  mortgage    subordinate   to   the  me- 

Mf g.  Co.,  127  Miss.  644,  90  So.  358.  chanies '  lien  on  the  theory  that  the 

26  In   Nebraska,   where   a   mort-  mortgagee  was  a  promoter,  where 

gage  of  an  electric  plant  provides  it  does  not  appear  that  the  mortga- 

for    the    payment    of   further    ad-  gee  had  retained  any  control  over 

vanees  in   case  improvements   and  the    use    of    the    funds    furnished 

extensions  are  made,  and  the  mort-  under   the   mortgage,  nor  that  he 

gagee    advances    money    for    the  had  required  or  could  order  or  di- 

construction  of  a  transmssion  line  rect   that    any    extensions    or   im- 

appurtenant  to  the  plant,  the  lien  provements  could  be  made.     John 

of  the  mortgage  on  such  line  is  su-  A.  Eoebling's  Sons  Co.  v.  Nebras- 

perior  to  a  mechanic's  lien  for  ma-  ka  Elec.  Co.,  106  Neb.  255,  183  N. 

terials  furnished  for  its  construe-  W.    546. 
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their  earnings,  or,  if  such  earnings  are  insufficient,  should  be 
paid  as  a  part  of  the  operating  expenses  of  the  receivers  out 
of  the  proceeds  realized  from  the -foreclosure  of  the  mortgages.'^'' 

§  1440.  Who  may  question  priorities.  A  trustee  for  the 
holders  of  bonds  secured  by  a  mortgage  may  appeal  from  a 
judgment  subordinating  the  lien  of  the  mortgage  to  that  of  a 
mechanic's  lien,  where  he  represents  the  bondholders,  and  the 
mortgage  clearly  indicates  that  it  was  the  intention  of  the  parties 
that  he  should  act  in  such  proceedings  for  the  protection  of  their 
interests.** 

27  Commercial  Trust  Co.  v.  Chat-  28  John  A.   Eoebling  's   Sons   Co. 

tanooga  Railway  &  Light  Co.,  281  v.  Nebraska  Elee.  Co.,  106  Neb. 
Fed.  856.  255,  183  N.  W.  546. 
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I.    GENERAL  CONSIDEEATIONS 

§  1442.  Form  and  contents — In  general.  The  assent  of  the 
corporation  to  the  contract  must  be  shovyn  in  some  form,^  In 
the  absence  of  charter  or  statutory  requirements,  a  corporation 
need  observe  only  such  statutory  requirements  in  the  execution 
of  its  contracts  as  are  required  of  an  individual  under  similar 
circumstances.^  It  is  not  necessary  to  show  a  formal  execution 
of  the  contract  unless  the  statute  requires  it,  where  there  is 
other  competent  evidence  of  the  terms  of  the  contract  and  of 
the  assent  of  the  parties  to  it.^  Nor,  in  the  absence  of  a  stat- 
utory requirement,  need  the  consent  of  the  corporation  be  shown 
by  a  formal  vote.*  A  corporate  contract  may  take  the  form  of 
a  resolution  of  the  board  of  directors.*  But  a  formal  resolution 
by  them  is  not  necessary  unless  the  statute  requires  it.®  A  mere 
memorandum  of  a  proposed  contract,  intended  by  all  of  the 
parties  to  be  a  mere  basis  for  negotiation,  does  not  constitute  a 
binding  agreement.' 

§  1443.  —  Affidavits.  Where  a  proper  officer  makes  an 
affidavit  for  and  in  the  name  of  a  corporation,  he  does  not  act 
as  its  agent  in  so  doing,  but  exercises  the  corporate  powers  of 
the  entity  in  the  only  way  in  which  they  can  be  exercised,  and 
the  affidavit  is  the  affidavit  of  the  corporation  itself.  The  corpo- 
ration acts  per  se  under  such  circumstances,  and  not  per 
alium.* 

1  AltaVista  Cotton  Mills  v.  Lane,  benefit  of  it,  though  no  formal 
133  Va.  1,  112  S.  E.  637.  contract  was   ever   executed.     La- 

2  AltaVista  Cotton  Mills  v.  Lane,  fean  v.  American  Caramel  Co.,  271 
133  Va.  1,  112  S.  E.  637.  Pa.  276,  114  Atl.  622. 

8  AltaVista  Cotton  Mills  v.  Lane,  SAltavista  Cotton  Mills  v.  Lane, 

133  Va.  1,  112  S.  E.  637.  133  Va.   1,  112  S.  E.   637. 

4  AltaVista  Cotton  Mills  v.  Lane,  7  Segner      v.      Guaranty      Fund 

133  Va.  1,  112  S.  B.  637.  Eealty  Co.,  194  Iowa  582,  189  N. 

6  A  resolution  to  employ  a  person  W.  745. 

for  a  specified  time  at  a  specified  SUHman  Co.  v.  Adler,  59  Mont, 

salary    was    held    binding    on    the  232,  196  Pac.  157. 

corporation  where   it  received  the  Where    the    statute    relating    to 
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§  1447.  Personal  or  corporate  liability.®  To  entitle  the  plain- 
tiff to  recover  in  an  action  against  a  corporation  on  a  contract, 
the  evidence  must  show  with  reasonable  certainty  that  the  con- 
tract was  made  with  the  corporation.^*  It  is  not  enough  to 
show  a  contract  made  with  the  president  of  the  corporation,  but 
there  must  be  some  evidence  tending  to  prove  that  the  president 
was  contracting  for  the  corporation.^^  A  person  suing  a  corpo- 
ration for  the  price  of  property  alleged  to  have  been  sold  to  it 
has  the  burden  of  proving  that  the  persons  negotiating  for  the 
purchase  of  the  property  purported  in  their  negotiations  to  act 
for  the  defendant,  and  not  for  some  one  else.^^  "W^hether  a  con- 
tract is  that  of  a  corporation  or  is  the  individual  contract  of  an 
officer  of  the  corporation  with  whom  it  is  made  depends  upon 
the  intention  of  the  parties.^' 


claims  against  decedents'  estates 
provides  that,  when  the  affidavit 
required  to  accompany  such  a 
claim  is  made  by  a  person  other 
than  the  claimant,  he  must  set 
forth  therein  the  reason  why  it  is 
not  made  by  the  claimant,  an 
affidavit  attached  to  a  claim  recit- 
ing that  the  affiant  is  the  book- 
keeper of  a  named  corporation 
which  is  the  owner  of  the  claim 
is  insufficient  where  it  does  not 
set  forth  the  reason  why  the  claim 
is  not  verified  by  the  corporation, 
since  the  fact  that  the  claimant 
is  a  corporation  is  no  reason  why 
it  could  not  have  verified  the 
claim.  TJllman  Co.  v.  Adler,  69 
Mont.   232,   196   Pac.   157. 

9  See  also  §§1469,  1472  et  seq., 
infra. 

Liability  of  officers  on  corporate 
contracts  or  for  corporate  debts, 
see   §§  2520-2532,   infra. 

lOBrownlee  Lumber  Co.  v. 
Gandy,  125  Miss.  71,  87  So.  470. 

In  an  action  against  a  corpora- 
tion for  breach  of  a  contract,  de- 
fended on  the  ground  that  the 
contract  was  between  the,  plain- 
tiff   and    an    individual,    and    that 


the  corporation  merely  acted  as 
agent  in  negotiating  it,  it  was  held 
prejudicial  error  to  permit  plain- 
tiff to  prove  that  such  individual  , 
owned  half  of  the  stock  of  the  de- 
fendant corporation.  Phillips  & 
Sager  v.  Kern,  271  Fed.  547. 

llBrownlee  Lumber  Co.  v. 
Gandy,  125  Miss.  71,  87  So.  470. 

12  Black  Diamond  Coal  Co.  v. 
Anderson  Coal  Co.,  194  Iowa  238, 
189  N.  W.  774. 

Whether  officers  of  defendant 
corporation  assumed  to  act  for  it 
or  for  someone  else  in  purchas- 
ing coal  held  to  be  a  question  for 
the  jury  under  the  evidence.  Black 
Diamond  Coal  Co.  v.  Anderson 
Coal  Co.,  194  Iowa  238,  189  N.  W. 
774. 

13  Contract  by  the  cashier  of  a 
bank  to  purchase  real  estate  held 
his  individual  contract  and  not  to 
have  been  made  by  him  as  agent 
for  the  bank.  Bilbo  v.  Ball,  194 
Iowa  875,  188  N.  W.  753. 

Evidence  held  to  sustain  a  find- 
ing that  a  certain  person  was  act- 
ing as  agent  of  the  defendant 
corporation  in  purchasing  com- 
modities.    Willis  V.  Ozark  Poultry 
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§  1449.  E£fect  of  statutes,  charter  provisions  and  by-laws — 
In  general.  1*  Under  the  Arkansas  statute  a  claim  by  a  corpora- 
tion against  the  estate  of  a  decedent  must  be  authenticated  by 
its  cashier  or  treasurer,  and  an  affidavit  made  by  the  secretary 
is  insufficient.^^ 

§  1450.  —  Under  requirement  merely  directory.  The  pro- 
vision of  the  Missouri  statute  that  all  contracts  made  by  an  in- 
surance company  shall  be  signed  by  both  the  president  and 
secretary  is  directory  merely,  and  a  contract  of  such  a  company 
is  not  invalid  because  signed  by  its  vice-president  only.^^ 

§  1451.  —  Where  informality  not  ascertainable  by  other 
party  to  contract." 

§  1453.  —  Contract  executed  on  one  side.  A  corporation 
which  has  received  the  consideration  of  a  contract  cannot  de- 
fend against  an  action  on  the  contract  on  the  ground  that  the 
provisions  of  the  statute,  charter  or  by-laws  preserving  the  form 
of  the  contract  or  the  mode  of  executing  it  were  not  complied 
with  by  the  officer  acting  for  the  corporation  in  the  execution 
of  the  contract.^*  In  other  words,  any  informality  in  execut- 
ing a  contract  is  waived  and  cannot  be  set  up  as  a  defense  where 

&  Egg  Co.,  —  Mo.  App.  — ,  235  S.  through  him.     Taylor  v.  Hemphill, 

W.    476.  —  Tex.   Civ.   App.  — ,   238   S.   W. 

Evidence  held  to  sustain  a  find-  986. 

ing  that    a  •  sale   was   made    to    a  H  Limitation    of    apparent     au- 

eorporation     represented     by     itrf  thority   by  provisions  in  by-laws, 

traveling    manager    and   not    with  see  §  1931,  infra. 

the  manager  personally.    Nioolai  v.  IS  Superior    OU    &    Gas    Co.    v. 

Sugarman   Iron   &    Metal    Co.,    23  Sudbury,   —   Ark.   — ,   225   S.   W. 

Ariz.   230,   202   Pae.   1075.  609. 

Contract  held  one  to  sell  iron  to  16  Eubottom  v.  Pioneer  Life  Ins. 

plaintiff    corporation    and    not    to  Co.,  207  Mo.  App.  616,  227  S.  W. 

sell    it    to    the    manager    of    th«  835. 

corporation     personally,      through  17  Limitation    of    apparent    au- 

whom     the     contract     was     made,  thority    by    by-laws,    see     §  1931, 

Nicolai  v.  Sugarman  Iron  & 'Metal  infra. 

Co.,  23  Ariz.  230,  202  Pac.  1075.  ISAltavista     Cotton     Mills     v. 

Guaranty  by  the  president  of  a  Lane,   133   Va.    1,   112.  S.   E.    637, 

bank  held  not  personal  to  him  but  citing    3    Fletcher    Cye.    Corp.    p. 

to  be  a  transaction  by   the   bank  2445. 
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the  corporation  has  accepted  and  retained  the  benefits  of  the 
contract.^* 

§  1456.  Effect  of  misnomer  or  assumed  name.  The  only  pur- 
pose of  naming  the  residence  of  a  corporation  in  a  deed  to  it  is 
to  aid  in  its  identification.  If  its  identity  otherwise  appears^  a 
failure  to  designate  it,  or  the  naming  of  a  wrong  residence,  does 
not  in  any  way  affect  the  validity  or  authenticity  of  the  deed.^" 

§  1457.  Necessity  for  approval  by  certain  officers  or  stock- 
holders. A  contract  made  and  signed  by  an  agent  is  not  bind- 
ing on  the  corporation  until  approved  by  the  board  of  directors, 
where  it  expressly  so  provides,  even  though  he  has  been  given 
authority  by  them  to  make  a  contract  which  will  bind  it.*^ 
Where  a  policy  of  insurance  provides  that  the  liability  of  the 
company  shall  not  commence  until  the  application  for  insur- 
ance is  received  and  approved  by  the  company's  home  office,  it 
is  not  bound  by  a  contract  of  reinsurance  made  by  an  agent 
until  it  is  so  approved.^*  And  a  broker  cannot  recover  on  an 
agreement  to  pay  him  a  commission  for  selling  corporate  prop- 
erty in  case  the  principal  stockholder  approves  of  the  agreement 
where  he  does  not  show  such  approval.^^ 

§  1458.  Ratification.  Defectively  executed  contracts  of  a 
corporation  may  be  ratified  by  it  so  as  to  be  binding.**    So  a 

ISAltavista      Cotton      Mills      v.  ing  that  a  lease  executed  by  the 

Lane,   133   Va.   1,   112   S.   E.    637,  president  alone  was  authorized  by 

citing    3    Fletcher    Cye.    Corp.    p.  'the   corporation   or  ratified  by   it 

2445.  by    payment    of   rent   by   the   in- 

20  Parker  v.  Wear,  —  Mo.  — ,  dividual  check  of  an  officer,  in 
230  S.  W.  75.  view   of  the   fact   that  the   lease 

21  Barnes  v.  Eed  Bayou  Oil  Co.,  was  delivered  by  the  secretary 
Inc.,  271  Fed.  297.  and  that  the  lessor  did  not  know 

22  Salquist  v.  Oregon  Fire  Ee-  that  the  by-laws  required  con- 
lief  Ass'n,  100  Ore.  416,  197  Pae.  tracts  to  be  executed  by  both  the 
312.  president    and    secretary.     Spitzer 

23  Diamond  Cattle  Co.  v.  Ste-  v.  Born,  194  N.  Y.  App.  Div.  739, 
vick,  199  N.  Y.  App.  Div.  15,  191  185  N.  Y.  Supp.  875,  rev'g  111  N. 
N.   Y.  Supp.   236.  T.  Misc.  595,  182  N.  Y.  Supp.  327. 

24 Mercer  v.  Steil,  97  Conn.  583,  A   creditor's   agreement   sent  to 

117  Atl.  689.  creditors  by  a   creditor's   commit- 

Evidence  held  to  sustain  a  find-      tee,  who  had  been  elected  directors 
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corporation  which  pledges  its  bonds  or  ad  interim  certificates  to 
secure  a  loan  is  estopped  to  repudiate  the  contract  of  pledge  on 
account  of  the  defective  execution  of  the  bonds  or  certificates 
or  the  mortgage  so  long  as  it  retains  the  money  loaned  to  it.^^ 
Nor  can  it  repudiate  the  contract  after  it  has  expressly  ratified 
it  by  twice  renewing  the  note  given  for  the  amount  of  the  loan 
and  the  pledge.^^  Continued  acquiescence  by  the  directors  in 
a  defectively  executed  contract,  with  knowledge  of  the  circum- 
stances attending  its  execution,  and  their  failure  to  object,  may 
render  it  binding  on  the  company.*'  A  corporation  cannot 
escape  liability  on  notes  given  to  a  trust  company  as  collateral 
for  the  notes  of  third  piersons,  who  made  them  at  its  request 
and  for  its  benefit,  because  they  were  never  authorized  or  ratified 
by  a  formal  unanimous  vote  of  the  board  of  directors  as  re- 
quired by  its  by-laws,  where  they  were  held  and  relied  on  by  the 
trust  company  with  the  knowledge  and  approval  of  all  but  one 
of  the  maker's  directors  and  without  objection  by  any  director.'^' 

§  1459.  Entering  contract  on  records.  It  is  not  necessary 
that  a  contract  be  made  a  matter  of  record,  unless  the  statute 
requires  it.  So  it  need  not  be  entered  on  the  minutes  of  the 
board  of  directors,  in  the  absence  of  a  statutory  requirement.^® 
And  where  there  is  no  such  requirement,  the  other  party  to 
the  contract  is  not  precluded  from  recovering  on  it  because  he 
is  responsible  for  its  not  being  entered  on  the  minutes.^" 

§  1460.  Delivery.  Giving-  a  copy  of  a  lease,  signed  by  only 
one  of  the  corporate  officers  whose  signatures  were  necessary,  to 

of   the   corporation,   and   to   whom  signatures.     In  re  C.  W.  Bartleson 

a  majority  of  the  stoek  had  been  Co.,  275  Fed.  390. 

assigned  under  a  voting  trust  and  26  Mercer  v.   Steil,  97   Com.  583, 

■who  were,  through  the  vice-presi-   ^  117  Atl.  689. 

dent,    actively    in    charge    of    the  26  Mercer  v.  Steil,  97  Com.  583, 

affairs  of  the  corporation,  in  order  117  Atl.  689. 

that   the    creditors    might    become  27  In  re   Gilehrist   Co.,   278   Fed. 

parties  to  it,  and  which  purported  235. 

to    be    signed    by    the    committee  28  In    re    Boston    Confectionery 

and  executed  by  the   corporation,  Co.,    282    Fed.    726. 

was   held    to    be    binding    on    the  29AItavista     Cotton     Mills     v. 

corporation    whether    actually    so  Lane,  133  Va.  1,  112  S.  E.  637. 

signed  and  executed  or  not,  since  SOAltavista      Cotton      Mills     v. 

such  acts  were  an  adoption  of  such  Lane,  133  Va.  1,  112  S.  E,   637. 
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§  1460]  PKIVAa-E  COEPOEATIONS  [Ch.  35 

the  proposed  lessee  to  show  to  his  associate  for  his  approval  has 
been  held  not  to  be  a  delivery  of  the  contract.'^ 

II.    INSTRUMENTS   UNDER  SEAL 

§  1465.  Subscribing  witnesses.  In  Georgia  the  secretary  of  a 
corporation,  who  is  not  a  stockholder  therein  or  otherwise  bene- 
ficially or  pecuniarily  interested  in  the  transaction,  is  not  dis- 
qualified from  attesting,  as  an  official  witness,  a  deed  of  convey- 
ance or  other  contract  in  which  the  corporation  is  the  grantee.'^ 
Signing  by  an  officer  for  the  corporation  and  as  a  part  of  the  ex- 
ecution of  the  instrument  is  not  equivalent  to  an  attestation  by 
him  as  a  witness.*^ 

III.    SIMPLE    CONTRACTS    OTHER    THAN    NEGOTIABLE   PAPER 

§  1467.  General  rules.**  A  contract  purporting  to  have  been 
executed  by  a  corporation  is  its  act  when  its  name  is  subscribed 
thereto  by  an  officer  authorized  to  execute  the  contract  and  to 
bind  the  corporation,  followed  by  the  initials  of  such  officer, 
though  the  officer  does  not  attach  his  name  thereto  or  indicate 
in  any  manner  that  the  signature  of  the  corporation  was  at- 
tached by  any  person  having  authority  to  attach  it.*^  A  con- 
tract signed  with  the  name  of  the  corporation,  "per  M."  is 
properly  admitted  in  evidence  in  an  action  thereon  against  the 
corporation  where  M.  testifies  that  he  was  its  agent  when  he 
signed.*^  A  contract  to  sell  to  S  "of  Lewistown  Hide  &  Fur 
Co.,"  may  be  his  individual  contract  where  the  evidence  shows 
that  the  quoted  words  were  merely  descriptive  and  were  not 

SI  Segner      v.      Guaranty     Fund  ment  denied  231  N.  Y.  598,  132  N. 

Realty  Co.,  194  Iowa  582,  189  N.  E.  903. 
W.  745.  34  See   also    §1447,   supra. 

32  Farmers'  Warehouse  Co.  v.  SSOglesby  Grocery  Co.  v.  Puyal- 
TiTSt  Nat.  Bank,  152  Ga.  262,  109  lup  &  Sumner  Fruit  Growers' 
S.  E.  900;  Citizens'  Trust  Co.  v.  Canning  Co.,  —  Ga.  App.  — ,  113 
Butler,  152  Ga.  80,  108  iS.  E.  468,  S.  E.  64. 

rev'g  103  S.  E.   852.  36  Floyd   v.    Taylor    Cotton    Co., 

33  City    of    New    York    v.    New  26  Ga.  App.  96,  105  S.  E.  646. 
York    &    S.    B.    Terry    &    Steam  Such  testimony  is  not  objeetion- 
Transp.  Co.,  231  N.  Y.  18,  131  N.  able    as    a    conclusion.     Floyd    v. 
E.  554,  rev'g  190  N.  Y.  App.  Div.  Taylor  Cotton  Co.,  26  Ga.  App.  96, 
939,  179  N.  Y,  Supp.  9l4,  reargu-  105  S.  E.  646. 
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intended  to  indicate  that  the  company  was  bound.'''  The  word 
"Attest"  before  the  signature  of  a  person  as  secretary  means 
that  he  is  signing  it  officially  as  secretary  of  the  corporation, 
and  not  that  he  is  merely  signing  it  as  a  witness.'* 

§  1469.  Necessity  for  signature  of  namd  of  corporation — In 
general.  "Where  the  name  of  the  principal  is  not  disclosed  in 
the  body  of  the  contract,  the  mere  appending  of  the  word 
' '  president ' '  after  the  name  of  the  person  signing  it  is  not  suffi- 
cient of  itself  to  relieve  the  signet  of  individual  liability.'®  But 
where  the  body  of  the  agreement  discloses  the  principal  and 
shows  that  it  is  the  agreement  of  the  company,  and  not  that  of 
the  signer,  and  the  signature  itself  indicates  that  it  was  ex- 
ecuted in  a  representative  capacity,  it  must  be  regarded  as  the 
agreement  of  the  company  and  not  of  the  signer.*" 

§  1470.  —  Where  title  of  office  not  added.  A  contract  on  its 
face  purporting  to  be  that  of  a  corporation  and  signed  by  a 
person  expressly  stated  to  be  its  president  and  general  manager 
may  be  binding  on  the  corporation  though  signed  by  such  per- 
son as  an  individual.*^  But  the  corporation  is  not  bound  by 
a  contract  signed  by  an  officer  individually,  where  the  intention 
was  to  bind  him  individually  and  not  the  corporation.** 

37  Evidence  held  tg  sustain  a  corporation  and  otherwise  dis- 
finding  that  a  contract  to  sell  to  S.  closed  that  it  was  a  contracting 
"of  Lewistown  Hide  &  Fur  Co."  party,  and  was  signed  "F.,  Presi- 
was  made  with  S.  in  his  individual  dent,"  was  held  to  be  the  con- 
capacity,  and  that  the  quoted  tract  of  the  corporation  and  not 
words  were  merely  descriptive  to  impose  any  individual  liability 
and  not  intended  to  indicate  that  onF.  Harris  v.  Fielding,  109  Kan. 
the  company  was  bound,  and  hence  491,   199   Pac.   467. 

that    S.    could    sue    thereon    per-  41  Such  a  contract  relating  to  the 

sonally.      Sklar     v.     Belcher,     61  business    of    the    corporation   was 

Mont.   171,  201  Pac.   681.  held   to   be    binding    on    it    where 

38  Sudduth  V.  Storm  King  Coal  the  complaint  alleged  and  the 
Co.,  268  Fed.  433.  answer    admitted   that    the    officer 

30  Harris   v.   Fielding,    109   Kan.  signing  it  did  business,  under  the 

491,  199  Pac.  467.  corporate  name.     Schuyler  v.  Pan- 

40  Harris   v.   Fielding,   109  Kan.  tages,  —   Cal.   App.  — ,   201   Pac. 

491,  199  Pac.  467.  187. 

A  contract  which  recited  a  sale  42  Lutz  v.  Hickson,  Inc.,  191  N. 

of    corporate    stock    and    acknowl-  T.  Supp.  389. 
edged    payment    therefor    by    the 
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§  1471]  Private  Cobpoeations  [Ch.  35 

§  1471.  Contracts  made  in  name  of  other  person.  A  corpora- 
tion which  suffers  its  ofScers  and  agents  to  so  act  as  to  give 
a  person  dealing  with  them  reason  to  believe  that  he  is  dealing 
with  it  is  liable  on  a  contract  made  by  them.*'  A  corporation 
which  receives  the  benefit  of  a  contract  made  by  its  president 
is  liable  thereon,  though  it  does  not  on  its  face  purport  to  have 
been  signed  by  the  president  as  such,  or  to  be  the  contract  of 
the  corporation.**  Although  a  person  thinks  he  is  contracting 
with  an  agent  of  a  corporation  individually,  he  may  hold  the 
corporation  on  the  contract,  where  it  is  shown  that  the  person 
with  whom  he  contracted  was  merely  its  agent,  and  that  it  was 
the  undisclosed  principal.*^ 

A  corporation  seeking  to  recover  on  a  contract  made  by  a 
third  person  on  the  ground  that  the  latter  was  acting  for  it 
as  his  undisclosed  principal  must  prove  such  agency.*®  And 
the  nature  of  the  contract  and  the  circumstances  surrounding 
it  must  be  such  as  not  to  preclude  the  corporation  from  sub- 
stituting itself  in  place  of  the  agent.*''  In  executory  contracts 
involving  personal  qualities  or  responsibilities  an  undisclosed 
principal  cannot  substitute  itself  for  its  agent  without  the  assent 
of  the  other  party  to  the  contract.**  And  a  person  cannot  be 
put  in  contractual  relations  with  a  corporation  with  which 
he  has  refused  to  deal  by  any  arrangement  or  understanding 
between  the  corporation  and  a  third  person.*'  So  where  a 
person  refuses  to  sell  goods  to  a  corporation  because  not  sat- 
isfied with  its  credit,  it  cannot  recover,  as  an  undisclosed  prin- 
cipal, for  a  breach  of  warranty  of  goods  purchased  from  such 
person  by  one  of  its  stockholders  as  its  agent.*' 

43  Eauer  v.  Fernando  Nelson  &  46  Evidence  held  to  show  that  a 
Sons,  53  Cal.  App.  695,  200  Pae.  stockholder  of  plaintiff  corpora- 
809.  tiou   did   not   act   as   its   agent   in 

44  Eauer  v.  Fernando  Nelson  &  buying  goods.  Coast  Fisheries  Co. 
Sons,  53  Cal.  App.  695,  200  Pac.  v.  Linen  Thread  Co.,  269  Fed.  841. 
809.  47  Coast   Fisheries    Co.    v.   Linen 

45  Young    V.    Bmmke,    210    Mo.  Thread   Co.,   269  Fed.   841. 

App.  56,  242  S.  W.  161.  48  Coast   Fisheries    Co.   v.   Linen 

Evidence    held   to    show   that    a  Thread   Co.,   269   Fed.   841. 

contract  of  employment  was  made  49  Coast   Fisheries    Co.   v.   Linen 

by  a  person  representing  the  presi-  Thread   Co.,  269  Fed.   841. 

dent    and   manager    of   a   corpora-  60  Coast   Fisheries    Co.   v.   Linen 

tion      in      his      official      capacity.  Thread   Co.,   269  Fed.   841. 
Young   V.    Emmke,    210    Mo.    App. 
56,  242  S.  W.  161. 
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Ch.  35]     Execution  OP  CoEPOBATE  Instruments     [§1477 

IV.    NEGOTIiBLE  PAPER 

§  1472.  General  rules.  It  is  not  necessary  that  the  directors 
sign  a  note  or  an  indorsement  in  order  to  bind  the  corpora- 
tion.^^ 

§  1473.  Effect  of  use  of  words  "  I "  or  "  we. "  A  note  reading 
"We  promise  to  pay,"  and  signed  with  the  name  of  the  cor- 
poration, "by  Jno.  Love  joy,  President,"  imposes  no  personal 
liability  on  the  person  signing  as  president.*^ 

§  1474.  Signature  with  name  of  corporation  followed  by 
"per,"  "by"  or  the  like." 

§  1475.  Name  of  corporation  not  disclosed.  Directors  are 
personally  liable  on  their  indorsement  of  a  corporate  note  where 
they  sign  and  intend  to  sign  in  their  individual  capacities.^* 
A  statutory  provision  that  a  person  who  adds  to  his  signa- 
ture words  indicating  that  he  signs  for  or  on  behalf  of  the 
principal  or  in  a  representative  capacity  is  not  liable  on  the 
instrument  if  he  was  duly  authorized,  does  not  relieve  directors 
who  add  the  word  "director"  after  their  signatures  on  the 
back  of  a  corporate  note  from  personal  liability,  where  they 
indorse  the  note  individually  and  not  as  a  board.^*  A  person 
suing  on  a  note  and  on  the  individual  liability  of  the  defend- 
ants to  him  as  the  maker  and  indorsers  thereof  cannot  show 
by  parol  that  the  loan  evidenced  by  the  note  was  in  fact  made 
to  a  corporation,  in  order  to  avoid  a  defense  of  usury,  which 
could  not  raise  such  a  defense.^^ 

§  1477.  Signature  of  name  of  corporation  followed  by  name 
of  officer  and  title  of  office.    The  signature  ' '  Curtis  Park  Mfg. 

51  Plick  V.  Jordan,  74  Ind.  App.  porate   note   directors   signed    and 

314,  129  N.   E.  42.  intended  to  sign  in  their  individual 

62  Bain     v.     Lovejoy,     —     Tex.  capacities.      Flick    v.    Jordan,    74 

Com.  App.  — ,  234  S.  W.  1096,  rev'g  Ind.   App.    314,   129  N.   E.   42. 

judgment   —   Tex.    Civ.    App.   — ,  56  Flick  v.  Jordan,  74  Ind.  App. 

215  S.  W.  984.  314,  129  N.  E.  42. 

53  See  §1477,  infra.  66  Harris   v.   Eakins,   201   N.   T. 

54  Evidence  held  to  justify  a  App.  Div.  257,  194  N.  Y.  Supp. 
finding    that    in    indorsing   a    cor-  187. 
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Company,  by  L.  M.  Parkhurst,  President"  is  sufficient- to  bind 
the   corporation.*'' 

§  1485.^  Effect  of  Negotiable  Instruments  Law.  Under  the 
negotiable  instruments  law  where  the  signature  of  an  officer 
to  a  check  indicates  that  he  signs  as  such  officer  and  on  be- 
half of  the  corporation,  he  is  not  bound  personally  if  he  is 
duly  authorized  to  sign  checks  for  it  and  intends  to  exercise 
such  authority  when  he  signs.**  And  where  a  note  payable 
to  the  Great  Northern  S'urety  Company  of  Great  Falls,  Mon- 
tana, is  indorsed,  "J.  H.  Irwin,  Presdt.  Great  Northern  Surety 
Co.,  Great  Falls,  Mont.,"  the  indorsement  is  prima  facie  that 
of  the  company  and  not  that  of  the  president  individually.*' 

V.    ACKNOWLEDGMENTS 

§  1487.  General  considerations.  Acknowledgment  and  re- 
cording of  corporate  deeds  is  not  necessary  to  their  validity  as 
between  the  parties  where  the  statute  does  not  require  it.*" 

§  1491.  Mode  of  taking  and  contents.  Where  there  is  no 
statutory  form  of  acknowledgment  for  corporations,  a  form  pre- 
scribed by  statute  for  acknowledgment  by  natural  persons  may 
be  used.  So  in  Mississippi  it  has  been  held  that  a  deed  signed 
in  the  name  of  a  corporation  by  its  president,  and  attested  by 
its  secretary  under  the  corporate  seal,  is  entitled  to  be  recorded 
when  the  acknowledgment  thereof  sufficiently  identifies  the 
official  character  of  the  officer  who  executed  the  deed  and  is  in 
exact  compliance  with  the  form  prescribed  by  the  statute  for 
acknowledgments  by  natural  persons,  although  it  only  acknowl- 
edges the  signing  and  delivery  of  the  deed  and  not  that  the 
corporate  seal  was  attached  thereto.*^ 

57  Flick  V.  Jordan,  74  Ind.  App.  60  Mexican     Gulf    Land     Co.    v. 

314,  129  N.  E.  42.  Gulf  Trust  Co.,   125   Miss.   862,  88 

88  Madeiran   Alliance   Protective      So.  512. 
Ass'n     V.     Lowell     Trust     Co.,  —  61  Griffis  v.   Martin  Oil   Co.,  127 

Mass.  — ,  129  N.  E.  440.  Miss.  606,  90  So.  324. 

69  Commercial  Nat.  Bank  v. 
Eeichelt,  62  Mont.  302,  204  Pac. 
1037. 
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VI.    PAROL  EVIDENCE 

§  1492.  In  general.  "Where  simple  contracts  are  involved, 
it  is  always  permissible  to  show  by  parol  who  was  the  real 
principal.®'' 

§  1493.  Illustrative  decisions.  Where  a  person  signs  a  con- 
tract as  general  manager,  unattended  by  the  subscription  of 
any  corporate  name,  parol  evidence  is  admissible  to  show  whom 
the  parties  intended  to  be  bound.®*  And  where  it  is  possible 
to  ascertain  the  essential  features  of  a  contract  within  the 
statute  of  frauds  from  the  writings  of  the  parties,  parol  evi- 
dence is  admissible  to  apply  the  contract  to  the  parties  and  to 
show  that  one  of  them  acted  as  agent  of  a  corporation  or  its 
officer  in  signing  the  contract  or  note  or  memorandum  thereof.®* 
Where  a  contract  purporting  to  have  been  executed  by  a  cor- 
poration is  signed  with  its  name,  followed  by  the  initials  of 
the  ofi&cer  signing  it,  but  such  oiHcer  does  not  attach  his  name 
or  indicate  in  any  way  that  the  corporate  signature  was  at- 
tached by  any  person  having  authority  to  attach  it,  it  may  be 
shown  by  parol  that  he  had  such  authority.®* 

62  Young  V.  Emmke,  210  Mo.  Dunlap,  128  Va.  658,  105  S.  E.  257. 
App.  56,  242  S.  "W.  161.  66  Oglesby   Grocery   Co.    v.   Puy- 

63  Sessions  v.  Pacific  Improve-  allup  &  Sumner  Fruit  Growls ' 
ment  Co.,  —  Cal.  App.  — ,  206  Pae.  Canning  Co.,  —  Ga.  App.  — ,  113 
653.  S.  E.   64. 

64  Eadf ord  Water  Power  Co.  v. 
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CHAPTER  36 

Eminent  Domain 

§  1497.  Police  power  distinguished. 

§  1498.  Existence  of  right  or  power. 

§  1499.  Delegation  of  right  or  power-^In  general. 

§  1502.  Public  use — Necessity. 

§1503.  — What  constitutes. 

§  1504.  Property  which  may  be  taken. 

§1505.  What  constitutes  "taking." 

§  1506.  Compensation. 

§1497.  Police  power  distinguished.  The  power  of  eminent 
domain  is  quite  distinct  from  the  police  power,  and  no  com- 
pensation is  recoverable  for  incidental  loss  or  injury  sustained 
by  reason  of  valid  police  regulations.^  The  constitutional  guar- 
anty was  not  designed  to  limit  the  police  power  of  the  state,^ 
and  cannot  be  invoked  to  defeat  a  valid  exercise  of  the  police 
power.'  A  railroad  company  may  be  ordered  to  put  in  a  street 
crossing  under  the  police  power  without  compensation,  but  its 
land  can  be  taken  for  a  street  across  its  right  of  way  only  by 
the  exercise  of  the  power  of  eminent  domain.* 

§  1498.  Existence  of  right  or  power.  The  power  of  eminent 
domain  is  an  attribute  of  sovereignty.^  The  United  States 
has  inherent  power,  as  a  sovereign,  to  take  or  to  authorize  the 
taking  of  property  within  its  jurisdiction  for  the  federal  public 

1  Chicago,  B.  &  Q*.  R.  Co.  v.  4  Chicago,  B.  &  Q.  E.  Co.  v. 
Public  Utilities  Commission  of  Public  Utilities  Commission  of 
Colorado,  69  Colo.  275,  193  Pac.  Colorado,  69  Colo.  275,  193  Pac. 
726;   City  of  Des  Moines  v.  Man-  726. 

hattan  Oil  Co.,  193  Iowa  1096,  184  6  Louisville  &  N.  E.  Co.  v.  West- 

N.  W.  823.                                     .  ern  U.   Tel.    Co.,   268   Ted.   4,   cer- 

2  City  of  Des  Moines  v.  Man-  tiorari  denied  254  V.  S.  650,  65 
hattan  Oil  Co.,  193  Iowa  1096,  184  L.  Ed.  457;  Northern  Pac.  E.  Co. 
N.  W.  823.  V.  Pioneer  Fuel  Co.,  148  Minn.  214, 

SLinsler   v.   Booth    Undertaking      181    N.    W.    341. 
Co.,  —  Wash.  — ,  206  Pac.  976. 
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use,  and  it  may  take  or  authorize  the  taking  of  land  for  a  federal 
purpose  without  the  consent  of  the  state.®  The  power  and  the 
manner  of  its  exercise  resides  in  the  legislature,  except  so  far 
as  it  may  be  restrained  by  the  constitution.'  The  only  consti- 
tutional inhibition  in  Indiana  on  the  authority  of  the  legislature 
to  enact  laws  for  the  taking  of  private  property  for  public 
use  is  that  such  property  shall  not  be  taken  by  law  without 
just  compensation  first  assessed  and  tendered.'  The  right  of 
eminent  domain  is  none  the  less  a  public  right  because  it  has 
been  granted  to  a  quasi  public  corporation.^ 

§  1499.  Delegation   of   right   or  power — In  general.    The 

sovereignty  may  delegate  the  right  of  eminent  domain  or  the 
power  to  exercise  it  to  other  agencies  performing  public  service, 
whether  they  are  arms  of  the  government  or  private  corporations 
whose  duties  are  of  such  a  public  nature  as  to  render  it  ex- 
pedient for  them  to  possess  it.^°  Congress  can  delegate  the 
right  of  eminent  domain  to  a  federal  agency  selected  pursuant 
to  congressional  authority  for  the  purpose  of  carrying  out  its 
policy  and  principles  in  an  administrative  way  in  the  develop- 
ment and  improvement  of  navigation.^^  The  Federal  "Water 
Power  Act  giving  the  right  of  eminent  domain  to  the  holders 
of  licenses  for  the  construction  of  dams,  granted  by  the  federal 
power  commission,  to  acquire  sites  for  dams,  reservoirs,  etc., 
is  constitutional.'^ 

The  state  has  a  right  to  say  upon  what  property  and  to  what 
extent  the  right  of  eminent  domain  shall  be  exercised.^'    It  may 

6  Alabama  Power  Co.  v.  Gulf  It  may  be  delegated  to  govern- 
Power  Co.,   283  Fed.   606.  mental      agencies,      administrative 

7  Northern  Pae.  B.  Co.  v.  Pio-  bodies,  or  public  or  private  cor- 
neer  Fuel  Co.,  148  Minn.  214,  181  porations.  Northern  Pacific  R.  Co. 
N.  W.  341;  Southern  E.  Co.  v.  v.  Pioneer  Fuel  Co.,  148  Minn.  214, 
Ktzpatrick,  129  Va.  246,  105  S.  E.  181  N.  W.   341. 

663.  11  Alabama   Power    Co.    v.    Gulf 

SSchnuU   V.   Indianapolis  Union  Power  Co.,  283  Ped.  606. 

R.  Co.,  —  Ind.  — ,  131  N.  B.  51.  12  Alabama    Power    Co.    v.    Gulf 

9  Louisville  &  N.  E.  Co.  v.  West-  Power  Co.,  283  Fed.  606. 

em  TJ.   Tel.   Co.,   268  Fed.   4,   eer-  13  Western  IT.  Tel.  Co.  v.  Louis- 

tiorari   denied  254   U.   S.   650,   65  ville   &   N.   E.   Co.,   258  TJ.   S.   13, 

L.  Ed.  457.  66  L.  Ed.  437. 
10 Bell's  Committee  v.  Board  of 

Education  of  Harrodsburg,  192  Ky. 

700,  234  S.  W.  311. 
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withhold  from  telegraph  companies  the  power  to  condemn  the 
right  of  way  of  railroad  companies,  and  it  may  withdraw  such 
power  previously  granted  at  any  time  before  it  has  been  ex- 
ercised.^* Such  a  power  is  not  exercised  by  the  corporation 
in  a  particular  case  until  the  conditions  of  condemnation  have 
been  finally  established  and  adjudicated,  and  hence  may  be 
taken  a-way  by  the  repeal  of  the  statute  conferring  it  after  a 
judgment  in  favor  of  a  telegraph  company  in  a  proceeding  to 
condemn  an  easement  upon  a  railroad  right  of  way  has  been 
reversed  because  of  errors  in  judgment  of  conditions  essential 
to  a  grant  of  the  easement,  so  as  to  bar  a  further  prosecution 
of  such  proceeding.  As  so  construed  the  repealing  statute  is 
not  an  interference  with  judicial  proceedings  in  court,  in  viola- 
tion of  a  provision  of  a  state  constitution,  and  does  not  offend 
the  fifth  or  fourteenth  amendments  to  the  federal  constitution.^* 
Where  the  use  for  which  property  is  sought  to  be  taken  is  pub- 
lic, the  necessity  and  expediency  of  exercising  the  power,  and 
the  extent  to  which  the  property  thereunder  is  to  be  taken, 
are  political  or  legislative  questions,  resting  wholly  within  the 
legislative  discretion,  and  not  judicial  questions,  and  the  legis- 
lative determination  of  them  is  conclusive  and  not  reviewable 
by  the  courts.^^  And  a  hearing  on  the  question  of  necessity 
is  not  necessary  to  due  process  of  law  demanded  by  the  four- 

14  Western  U.  Tel.  Co.  v.  Louis-  to      stop      pending      proceedings, 

ville  &  N.  E.  Co.,  258  U.  S.  13,  66  Louisville  &  N".  R.  Co.  v.  Western 

L.    Ed.    437;    Louisville    &    N.    E.  U.  Tel.   Co.,  268  Fed.  4,  afE'd  258 

Co.    V.    Western   U.    Tel.    Co.,    268  U.  S.  13,  66  L.  Ed.  437. 

Fed.    4,   certiorari   denied   254    U.  16  Williamson   County  v.  Frank- 

S.  650,  65  L.  Ed.  457.  lin  &  S.  H.  Turnpike  Co.,  143  Tenn. 

16  Western  IT.  Tel.  Co.  v.  Louis-  628,  228  S.  W.  714;  West  v.  White- 

ville  &  N.   E.   Co.,  258   U.   S.   13,  head,  —  Tex.  Civ.  App.  — ,  238  S. 

66  L.  Ed.  437,  aff'g  268  Fed.  4.  W.  976. 

This  is  true   although  the   com-  Whether  property  sought  to  be 

pany  has  paid  the  amount  of  the  condemned    for    a    public    use    is 

award  into  court,  and  though  it  is  necessary  to  that  end  is  a  legisla- 

in     possession     of     the     easement  tive  question,   and  the   determina- 

under    an    expired    contract    with  tion    thereof    by    the    authorized 

the  railroad  company.    Western  XJ.  legislative   body    cannot    be    ques- 

Tel.  Co.  V.  Louisville  &  N.  E.  Co.,  tioned  in  a  proceeding  to  condemn 

258  TJ.  S.  13,  66  L.  Ed.  437,  aff'g  the  property.    Alabama  Power  Co. 

268  Fed.  4.  v.  Gulf  Power  Co.,  283  Fed.  606. 

Kentucky  statute  held  intended 
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teenth  amendment.^''  But  while  the  legislature  has  authority 
to  declare  when  a  necessity  exists  for  the  exercise  of  the  power 
of  eminent  domain,  yet  the  use  of  any  particular  property  for 
a  public  purpose  may  in  the  end  be  a  question  for  the  courts.^' 

Statutes  conferring  the  power  of  eminent  domain  must  be 
strictly  construed.^*  Proper  corporate  action  must  precede  an 
appropriation  of  property  by  the  corporation  under  the  power 
of  eminent,  domain.^"  An  electric  transmission  company  is  not 
deprived  of  the  right  to  exercise  its  power  of  eminent  domain 
by  the  fact  that  it  has  leased  its  property  to  another  company, 
where  such  a  lease  is  authorized  by  statute,*^  nor  because  it  is 
allied  with,  or  promoted  or  owned  or  controlled  by,  another 
corporation,  which  will  be  the  chief  beneficiary  of  the  pro- 
ceedings, even  though  the  purpose  of  its  formation  is  to  aid 
in  carrying  out  a  monopoly  in  violation  of  the  antitrust  laws,**^ 
nor  because  it  does  not  generate  its  own  electricity.^'  In  Penn- 
sylvania the  transferee  of  the  franchises  and  property  of  a 
corporation  formed  to  supply  water  to  the  public  is  required 
to  accept  and  agree  to  be  bound  by  the  statute  of  that  state 
providing  that  water  companies  shall  not  have  a  right  to  con- 
demn streams,  rivers  or  waters,  or  the  land  covered  thereby.** 

A  public  service  commission  cannot  subject  private  property 
to  public  use,  or  exercise  the  power  of  eminent  domain,  in  the 
absence  of  statutory  authority.*^  The  statute  relating  to  the 
right  of  eminent  domain  is  the  source  of  the  right  of  a  railroad 
company  to  condemn  land  for  side  tracks  to  grain  elevators 

17  Alabama  Power  Co.  v.  Gulf  22  Webb  v.  Knox  County  Trans- 
Power    Co.,    283    Fed.    606.                     mission  Co.,  143  Tenn.  423,  225  S. 

18  Alabama  Power   Co.     v.  Gulf      W.  1046. 

Power  Co.,  283  Fed.  606.  23  Webb  v.  Knox  County  Trans- 

l»Koyal    Elkhorn    Coal    Co.    v.  mission  Co.,  143  Tenn.  423,  225  S. 

Elkhorn  Coal  Corp.,  194  Ky.  8,  237  W.   1046. 

S.   W.    1083;    Bell's    Committee   v.    '      24  Gring  v.  Sinking  Spring  Water 

Board    of    Education    of    Harrods-  Co.,  270  Pa.  232,  113  Atl.  435. 

burg,  192  Ky.  700,  234  S.  W.  311.  25  Chicago,    B.    &    Q.    R.    Co.    v. 

20  Gring  v.  Sinking  Spring  Water  Public  Utilities  Commission  of 
Co.,  270  Pa.  232,  113  Atl.  435;  Colorado,  69  Colo.  275,  193  Pac. 
Pioneer  Coal  Co.  v.  Cherrytree  &  726;  Eichards  v.  Public  Service 
D.  E.  Co.,  272  Pa.  43,  116  Atl.  45.  Commission,  —  Mo.  — ,  239  S.  W. 

21  Webb  v.  Knox  County  Trans-  838. 
mission  Co.,  143  Tenn.  423,  225  S. 

W.    1046. 
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and  of  the  jurisdiction  of  the  court  to  entertain  condemnation 
proceedings  instituted  by  it  for  that  purpose,  rather  than  an 
order  of  the  railroad  commission  requiring  the  company  to  con- 
struct such  tracks  and  to  acquire  land  for  that  purpose  by 
condemnation  if  it  cannot  be  acquired  by  purchase.  Even  if 
the  commission  has  no  power  to  direct  or  compel  a  railroad 
company  to  institute  a  condemnation  proceeding,  the  court 
may  act  on  a  petition  in  such  a  proceeding  voluntarily  filed  as 
directed  by  the  commission.^^  In  Pennsylvania  the  public  serv- 
ice commission,  by  necessary  implication  from  the  statute  re- 
lating to  the  abolition  of  railroad  grade  crossings,  has  the  right 
to  exercise  the  power  of  eminent  domain  in  a  proceeding  to 
alter  or  abolish  a  grade  crossing,  and,  when  necessary  to  ac- 
complish the  desired  result,  may  condemn  a  new  right  of  way 
either  for  the  railroad  or  for  the  highway .'''' 

§  1502.  Public  use — Necessity.  Except  where  the  constitu- 
tion expressly  so  provides,*'  private  property  cannot  be  taken 
under  the  right  or  power  of  eminent  domain  except  for  a 
public  use.'''  The  legislature  has  no  power  to  enlarge  the  right 
of  eminent  domain  so  as  to  permit  the  taking  of  private  prop- 
erty for  other  than  public  use ; '"  and  cannot  confer  it  upon  a 
corporation  carrying  on  a  business  which  is  entirely  private.'^ 
And  it  will  be  presumed  that  it  has  this  limitation  in  view  when 
it  enacts  statutes  granting  such  rights,  and  frames  its  acts  in 
subordination  to,  rather  than  in  violation  of,  the  limitation, 
unless  the  infringement  is  apparent  from  the  expressed  purpose 
or  obvious  effect  of  the  act.**    A  private  manufacturing  com- 

26  Northern  Pae.  E.  Co.  v.  Pio-  29  Clear  Creek  Oil  &  Gas  Co.  v. 
neer  Fuel  Co.,  148  Minn.  214,  181  Ft.  Smith  Spelter  Co.,  148  Ark. 
N.  W.  341.  260,  230   S.   W.   897;   Pioneer  Coal 

27  Erie  E.  E.  v.  Public  Service  Co.  v.  Cherrytree  &  D.  E.  Co.,  272 
Commission,  271  Pa.  409,  114  Atl.  Pa.  43,  116  Atl.  45. 

357.  30  West    V.    Whitehead,   —   Tex. 

28  Power   of  individuals  to  con-  Civ.  App.  — ,  238   S.  W.  976. 
demn  land  for  a  private  irrigation  31  dear  Creek  Oil  &  Gas  Co.  v. 
ditch  and  the  right  to  use  an  exist-  Pt.    Smith    Spelter    Co.,    148    Ark. 
ing  ditch,  see  State  ex  rel.  Ballard  260,  230  S.  W.  897. 

v.   Superior  Court,  114  Wash.   663,  82  West    v.    Whitehead,   —   Tex. 

195  Pae.  1051;  State  ex  rel.  Lincoln      Civ.   App.   — ,   238   S.   W.   976. 
V.  Superior  Court,  111  Wash.  615, 
191  Pae.  805.     And  see  note,  9  A. 
L.  E.  583. 
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pany  does  not  possess  the  right  of  eminent  domain.^'  The 
United  States  cannot  take  or  authorize  the  taking  of  property 
unless  necessary  for  the  use  of  the  United  States.** 

§  1503.  —  What  constitutes.  "Whether  the  use  for  which 
property  is  taken  is  a  public  one  is  a  judicial  question,  to  be 
determined  by  the  courts.**  But  the  presumption  is  in  favor 
of  a  declaration  by  the  legislature  that  a  particular  use  is  a 
public  one,  and  it  will  be  respected  by  the  courts  unless  such 
use  is  clearly  and  palpably  of  a  private  character.*^  It  has 
been  said  that  the  tendency  of  recent  decisions  of  the  Supreme 
Court  of  the  United  States  has  been  to  accept  as  true  in  its 
application  to  local  conditions  a  constitutional  declaration  of  a 
state  to  the  effect  that  a  given  appropriation  of  private  prop- 
erty is  to  a  public  use.*' 

Whether  or  not  a  particular  use  is  a  public  one  depends  upon 
the  character,  and  not  the  extent  of  such  use.  "It  depends 
upon  the  extent  of  the  right  the  public  has  to  such  use,  and 
not  upon  the  extent  to  which  the  public  may  exercise  that 
right."  It  is  not  necessary  that  every  inhabitant  of  the  com- 
munity shall  be  benefited  by  the  proposed  use,  to  make  it  a 
public  one,**  and  a  use  may  be  a  public  one  though  it  will 
benefit  only  a  small  portion  of  the  public,*®  or  though  it  is  lim- 
ited to  the  citizens  of  a  local  neighborhood,  or  though  the  num- 
ber of  citizens  likely  to  avail  themselves  of  it  is  inconsiderable, 
so  long  as  it  is  open  to  all  who  choose  to  avail  themselves  of  it.** 

33Ehyne   v.   Plint   Mfg.   Cp.,  —  —  Mass.  — ,   131   N.  E.  25. 
N.  C.  — ,   109   S.   E.   376.  The    power    of    eminent    domain 

3*  Alabama   Power    Co.    v.    Gulf  may  be  conferred  on  corporations 

Power  Co.,  283  Fed.  606.  formed  by  the  owners  or  lessees  of 

36  West   V.   Whitehead,   —   Tex.  water   mills   or   dams   for   the   ae- 

Civ.  App.  — ,  238  S.  W.  976.  quisition,   construction   and   opera- 

36  Alabama  Power  Co.  v.  Gulf  tion  of  storage  reservoirs,  although 
Power  Co.,  283  Fed.  606;  West  v.  such  use  will  only  directly  benefit 
Whitehead,  —  Tex.  Civ.  App.  — ,  such  owners  and  lessees  and  those 
238  iS.  W.  976.  who   may  be   able  to   make   profi- 

37  In  re  Opinion  of  the  Justices,  table  use  of  water  power  gen- 
—  Mass.  — ,  131  N.  E.  25.  erated   from   such   reservoirs.     In 

38  Webb  V.  Knox  County  Trans-  re  Opinion  of  the  Justices,  — 
mission  Co.,  143  Tenn.  423,  225  S.  Mass.  — ,  131  N.  E.  25. 

W.  1046.  40  West    V.    Whitehead,   —   Tex. 

39  In  re  Opinion  of  the  Justices,      Civ.  App.  — ,  238  S.  W.  976. 
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And  where  the  property  is  taken  for  a  public  use,  the  fact 
that  it  will  result  in  greater  benefit  to  some  persons  than  to 
others,*!  or  that  private  individuals  have  contributed  to  the 
expense  of  the  undertaking**  does  not  affect  the  constitutional 
character  of  such  use,  or  render  it  any  less  of  a  public  nature. 
But  the  use  or  service  must  be  of  such  a  character  that  in  its 
essence  it  affects  the  portion  of  the  public  benefited  as  a  com- 
munity, and  not  merely  as  individuals.** 

Whenever  it  appears  from  the  attending  circumstances  that 
a  section  of  railroad  about  to  be  constructed  will  in  some  way 
tend  to  contribute  to  the  general  public  welfare,  or  to  the  wel- 
fare of  a  considerable  element  of  the  public,  it  cannot  be  said 
that  it  will  not  serve  a  public  use.**  A  railroad  company  may 
exercise  the  power  of  eminent  domain  for  the  purpose  of  con- 
structing a  branch  road,**  or  a  spur  or  siding  for  a  public  use.*® 
but  not  for  the  purpose  of  constructing  a  mere  private  siding 
not  for  public  use.*''  The  mere  fact  that  some  selfish  interest 
may  have  inspired  the  construction  of  a  section  of  road  does 
not  prevent  it  from  being  classed  as  a  branch  road  or  for  public 
use.**  A  railroad  which  is  to  be  a  common  carrier,  and  open 
to  the  promiscuous  and. uniform  use  of  the  public  will  not  be 
denied  power  to  condemn  land  for  its  line  merely  because  it  is 

41  Alabama   Power    Co.    v.  Gulf      —  Mass.  — ,  131  N.  E.  25. 
Power  Co.,  283  Fed.  606.  44  Pioneer    Goal    Co.    v.    Cherry- 

42  Alabama  Power  Co.  v.  Gulf  tree  &  ».  E.  Co.,  272  Pa.  43,  116 
Power   Co.,   283   Fed.   606.  Atl.   45. 

The  fact   that  the   expenses  in-  46  Pioneer    Coal    Co.    v.    Cherry- 

cident    to    a    condemnation    for    a  tree  &  D.  E.  Co.,  272  Pa.  43,  116 

federal  public  use  and  the  result-  Atl.   45. 

ant   compensation  award   are   paid  46  Pioneer    Coal    Co.    v.    Gherry- 

by  private'  persons  or  corporations  tree  &  D.  E.  Co.,  272  Pa.  43,  116 

is  consistent  with  the  constitution,  Atl.   45. 

and    is    not    a    delegation    of    the  Sidings     for      grain     elevators, 

power   of  eminent  domain   to  pri-  Northern   Pac.   E.    Co.    v.   Pioneer 

vate  parties,  since  the  property  is  Fuel  Co.,  148  Minn.  214,  181  N.  W. 

acquired   by   the   government,   and  341. 

it  is  immaterial  and  no  concern  47  Pioneer  Coal  Co.  v.  Cherry- 
to  the  owners  what  arrangement  tree  &  D.  E.  Co.,  272  Pa.  43^  116 
it  may  have   with   others  for  the  Atl.  45. 

payment  of  the  compensation.  48  Pioneer  Coal  Co.  v.  Cherry- 
Alabama  Power  Co.  v.  Gulf  Power  tree  &  D.  E.  Co.,  272  Pa.  43,  116 
Co.,  283  Fed.  606.  Atl.  45., 

43  In  re  Opinion  of  the  Justices, 
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to  run  through  a  sparsely  settled  country,  nor  because  it  was 
Organized  for  the  purpose  of,  and  -will  be  chiefly  useful  for, 
transporting  the  products  of  a  particular  mine.*'  In  a  suit  to 
enjoin  condemnation  proceedings  by  a  railroad  company  allega- 
tions that  the  company  does  not  intend  to  comply  with  the 
law  of  the  state  governing  common  carriers,  and  questioning 
its  good  faith  with  reference  to  the  proposed  method  and  pur- 
poses to  be  pursued  in  the  operation  of  its  road,  will  be  dis- 
regarded, since  it  must  be  presumed  that  it  will  comply  with 
the  laws  of  the  state  in  carrying  out  its  objects  and  purposes, 
and  both  the  state  and  its  citizens  are  afforded  ample  remedies 
to  compel  it  to  do  so.*"  The  fact  that  the  owner  of  a  grain 
elevator  has  acquired  an  easement  entitling  him  to  special  priv- 
ileges in  making  use  of  an  existing  side  track  does  not  deprive 
the  railroad  company  of  the  right  to  condemn  land  required 
for  an  extension  of  such  track.^^ 

The  supplying  of  electric  current  for  lighting,  heating  and 
motive  power,  and  the  construction  of  a  transmission  line  for 
that  purpose  is  a  public  use,  where  all  who  desire  are  entitled 
to  demand  a  supply  for  that  purpose.^*  It  is  not  necessary  to 
constitute  such  use  a  public  one  that  the  electricity  be  furnished 
directly  by  the  petitioner  to  the  public.^^ 

The  use  of  property  when  necessary  for  the  purpose  of  im- 
proving navigation  on  navigable  streams  is  such  a  public  use  as 
authorizes  the  property  to  be  taken  by  condemnation  under  the 
power  of  eminent  domain  of  the  United  States.^*  The  constitu- 
tion of  Massachusetts  expressly  declares  that  the  conservation, 
development  and  utilization  of  the  water  resources  of  the  state 
are  public  uses,  and  gives  the  legislature  power  to  provide  for  ' 
the  condemnation  of  property  for  such  uses,  and  under  this  pro- 
vision the  legislature  may  authorize  the  exercise  of  the  power 
of  eminent  domain  by  corporations  formed  by  the  owners  or 

49  West  V.  Whitehead,  —  Tex.  W.  1046.  See  Jones  v.  Indiana 
Civ.  App.  — ,  238  S.  W.  976.  Power   Co.,  —  Ind.   — ,  135   N.   E. 

60  West    V.    Whitehead,   —   Tex.      332. 

Civ.  App.  — ,   238   S.   W.   976.  63  Webb  v.  Knox  County  Traus- 

61  Northern  Pae.   E.   Co.  v.   Pio-      mission  Cq.,  143  Tenn.  423,  225  S. 
,  neer  Fuel  Co.,  148  Minn.  214,  181      W.  1046. 

N.  W.  341.  81  Alabama.   Power    Co.    v.    Gulf 

62  Webb  V.  Knox  County  Trans-      Power  Co.,  283  Fed,  606. 
mission  Co.,  143  Tenn.  423,  22.5  S. 
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lessees  of  water  mills  or  dams  for  the  acquisition,  construction 
and  operation  of  storage  reservoirs.^^  The  "Washington  consti- 
tution expressly  provides  that  the  use  of  water  for  irrigation 
purposes  shall  be  deemed  a  public  use.*® 

Toll  roads  or  turnpikes  constructed  by  private  corporations, 
but  open  to  use  by  the. public  on  payment  of  a  reasonable  fee, 
are  a  public  use,  and  the  power  to  condemn  land  for  rights  of 
way  for  such  roads  is  frequently  expressly  conferred  on  toll 
road  and  turnpike  companies.®''  In  Montana  cemetery  associa- 
tions incorporated  as  eleemosynary  institutions  not  for  profit 
are  given  the  right  of  eminent  domain  to  acquire  private  prop- 
erty to  be  used  exclusively  as  a  cemetery.*' 

§1504.  Property  which  may  be  taken.*'  "  'Property'  con- 
sists, not  in  the  thing  said  to  be  owned,  but  in  the  right  to 
dominion  over  it,  control  of  its  use  and  disposition.  The  thing 
owned  may, be  tangible  or  intangible,  a  fee  in  land  or  an  ease- 
ment in  it.  A  railroad  company  across  whose  tracks  a  street 
is  opened  loses  the  exclusive  control — ^which  is  property — over 
the  part  devoted  to  street  purposes,  and  hence  a  part  of  its 
property  is  'taken,'  "  for  which  it  is  entitled  to  compensation.®" 
The  rights  and  privileges  secured  by  a  corporate  charter  are 
subject  to  the  power  of  eminent  domain  of  the  state.®^  In 
Montana  the  business  and  property  of  a  cemetery  association 
incorporated  for  profit  are  wholly  private  in  character,  and 
land  owned  by  it  may  be  taken  by  eminent  domain  for  cemetery 
purposes  by  a  cemetery  association  incorporated  as  an  eleemosy- 
nary institution  not  for  profit.®''  Under  the  provision  of  the 
Alabama  constitution  authorizing  the  legislature  by  law  to  se- 

56  In  re  Opinion  of  the  Justices,      condemn  right  of  way  of  railroad 
131  N.  E.  25.  companies,   see    §  1499,    supra. 


56  State     ex     rel.     Andersen     v.  60  Chicago,    B.    &   Q.    E.    Co.   v. 

Superior  Court,  119  Wash.  406,  205  Public     TJtilities     Commission     of 

Pae.   1051.  Colorado,    69    Colo.    275,    193   Pac. 

67  Mountain    Retreat     Ass'n    v.  726. 

Mt.  Mitchell  Development  Co.,  183  61  Williamson   County   v.   Prank- 

N.   C.   43,   110   S.   E.   524.  lin  &  S.  H.  Turnpike  Co.,  143  Tenn. 

68Forestvale   Cemetery  Asa'n  v.  628,  228  S.  W.  714. 

Helena  Cemetery  Ass'n,  62  Mont.  62Forestvale  Cemetery  Ass'n  v. 

52,  203  Pae.   359.  Helena  Cemetery  Ass'n,   62  Mont. 

59  Effect    of    repeal    of    statute  52,  203  Pac.  359. 
authorizing  telegraph  companies  to 
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cure  to  persons  or  corporations  the  right  of  way  over  lands,  it 
may  authorize  the  condemnation  of  rights  of  way  through  seams 
of  coal  in  the  bowels  of  the  earth.*^  In  Pennsylvania  a  boom 
company  may  condemn  land  bordering  on  a  navigable  stream 
and  the  riparian  rights  of  the  owners  thereof.^  A  water  com- 
pany may  condemn  the  right  to  take  water  from  a  stream  when 
necessary  for  public  use.^^  But  in  Pennsylvania  water  com- 
panies have  no  right  to  take  private  springs  and  water  supplies,®^ 
and  a  statute  relating  to  water  companies  provides  that  the 
right  of  eminent  domain  as  respects  the  appropriation  of  streams, 
rivers  or  waters,  or  the  land  covered  thereby  shall  not  be  ex- 
ercised by  water  companies  agreeing  to  be  subject  to  and  bound 
by  its  provisions.®''  A  water  company  does  not  exhaust  its 
power  by  appropriating  water  at  a  particular  point  on  a  stream 
but  may  thereafter  appropriate  the  right  to  take  it  at  a 
different  point.®*  A  corporation  has  no  right  to  make  an  ex- 
perimental appropriation  of  property,  reserving  to  itself  the 
right  to  take  or  not  to  take  after  the  damages  shall  have  been 
ascertained.®'  Under  a  statute  giving  any  person  engaged  in 
operating  a  mine  a  right  to  condemn  such  land  as  may  be 
necessary  for  the  construction  of  a  railroad  for  the  purpose 
of  transporting  material  to  and  from  such  mine  to  a  navigable 
stream  or  quarry,  "not. exceeding  fifty  feet  in  width  for  each 
track  necessarily  constructed,"  a  mine  owner  seeking  to  con- 
demn a  strip  of  land  in  excess  of  fifty  feet  in  width  must  show 
that  more  than  one  track  is  reasonably  necessary  to  transport 
materials  to  and  from  the  mine.  Mere  engineering  difficulties 
that  may  be  encountered  in  constructing  one  or  more  tracks,  as 
may  be  needed,  cannot  enlarge  the  statutory  limitations.'"  In 
Washington  a  logging  company  will  not  be  permitted  to  con- 
demn a  right  of  way  for  a  logging  road  under  the  statute  relat- 

63  6arnsey    Coal    Co.    v.    Mudd,  67  Gring  v.  Sinking  Spring  "Water 
281   Fed.   183.  Co.,   270   Pa.   232,   113   Atl.   435. 

64  Citizens'  Elee.   Co.  v.   Susque-  68  Gring  v.  Sinking  Spring  Water 
hanna  Boom  Co.,  270  Pa.  517,  113  Co.,   270   Pa.   232,   113   Atl.   435. 
Atl.  559.  69  Gring  v.  Sinking  Spring  Water 

66  Old   Homestead   Water   Co.   v.  Co.,  270  Pa.   232,  113  Atl.  435. 
Treyz,    202    N.    Y.    App.    Div.    98,  70  Royal    Elkhom    Coal    Co.    v. 

195  N.  T.  Supp.  723.  Elkhom  Coal  Corp.,  194  Ky.  8,  237 

66  Gring  v.  Sinking  Spring  Water  S.  W.  1083. 
Co.,  270  Pa.  232,  113  Atl.  435. 
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ing  to  tlie  condemnation  of  private  ways  of  necessity,  where 
it  appears  that  there  is  no  necessity  in  law  for  the  right  of  way 
sought  because  the  company  has  a  fairly  practical  means  of  ac- 
cess to  market  for  its  logs  and  timber  over  the  highway  fur- 
nished by  the  waters  of  a  river.''^  Under  the  Iowa  statute  relat- 
ing to  the  condemnation  of  land  by  power  companies  for  rights 
of  way,  such  a  company  does  not  acquire  the  exclusive  use  of 
the  strip  taken,  but  only  such  an  interest  as  is  necessary  to  en- 
able it  to  exercise  its  franchise,  and  the  owner  retains  all  pos- 
session and  use  not  acquired  by  the  company,  and  may  plant 
crops  upon  it.'*  In  New  York  a  railroad  company  cannot  con- 
demn abandoned  canal  lands  within  a  city,  where  the  city  elects 
to  purchase  them  as  authorized  by  statute^*  In  the  absence 
of  statutory  restrictions,  the  right  of  location  rests  with  the  con- 
demning company.'* 

Property  already  legally  appropriated  to  a  public  use  cannot 
be  taken  for  another  public  use  without  legislative  authority 
expressly  given  or  necessarily  implied.'^  So  railroad  property 
cannot  be  condemned  for  a  street  without  legislative  authority.'® 
If  the  language  of  the  statute  is  general,  it  is  presumed,  in  the 
absence  of  some  necessary  implication  to  the  contrary,  that  it 
was  not  intended  that  land  already  devoted  to  one  public  use 
should  be  taken  for  another."    But  a  statute  providing  for  the 

71  State  ex  rel.  Miller  Logging  H.  Turnpike  Co.,  143  Tenn.  628, 
Co.   V.   Superior   Court,   112  "Wash.       228  S.  W.   714. 

702,  191  Pac.  830.  The  power  will  be  inferred  when 

72  Draker  v.  Iowa  Eleo.  Co.,  191  the  only  land  available  for  a 
Iowa  1376,  182  N.  W.  896.  particular  public  work  specifically 

73  New  York  Cent.  R.  Co.  v.  authorized  by  the  legislature  is  al- 
People,  113  N.  T.  Misc.  783,  186  ready  devoted  to  a  public  use,  but 
N.  Y.  Supp.  352,  aff'd  188  N.  Y.  not  otherwise.  Vermont  Hydro- 
Supp.   939.  Electric  Corp.  v.  Dunn,  —  Vt.  — , 

74  Webb  V.  Knox  County  Trans-  112   Atl.   223. 

mission  Co.,  143  Tenn.  423,  225  S.  The  burden  of  establishing  legis- 
W.  1046.  lative  authority  by  necessary  im- 
76  The  legislative  intent  must  plication  is  on  those  who  rely  on 
be  made  to  appear  by  express  such  authority.  Vermont  Hydro- 
words  or  necessary  implication.  Electric  Corp.  v.  Dunn,  —  Vt.  — , 
Northern   Pac.   E.    Co.    v.    City   of  112   Atl.   223. 

Duluth,   —   Minn.   — ,    189    N.    W.  76  In    re    221st    St.,    116    N.    Y. 

937;   unless  conferred  expressly  or  Misc.  506,  190  N.  Y.  Supp.  234. 

by     necessary     implication.       Wil-  77  Vermont  Hydro-Electric  Corp. 

liamson   County   v.   Franklin   &   S.  v.  Dunn,  —  Vt.  — ,  112  Atl.  223. 
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condemnation  of  property  already  devoted  to  a  public  use  need 
not  specify  such  property  by  description,  name,  or  other  in- 
dividual characteristic,  but  may  delegate  to  a  public  agency 
the  right  to  select  such  property  as  in  the  discretion  of  such 
agency  will  tend  to  promote  and  subserve  the  purposes  of  the 
statute.''*  It  is  not  necessary  that  the  property  shall  have  been 
acquired  by  eminent  domain-  to  bring  it  within  the  immunity 
from  condemnation,  but  property  devoted  by  the  owner  to  a 
public  use,  which  he  is  under  a  legal  obligation  to  maintain, 
comes  within  the  protection  of  the  rule.'''  Property  is  devoted 
to  or  held  for  a  public  use  within  this  rule  when  used  in  im- 
mediate and  necessary  connection  with  a  public  trust,'  or  when 
acquired  by  a  public  service  corporation  for  a  necessary  pur- 
pose pertaining  to  its  franchise  and  held  in  reasonable  anticipa- 
tion of  its  future  needs,  with  a  bona  fide  intention  of  using  it 
for  such  purpose  within  a  reasonable  time.*"  It  is  not  necessary 
that  the  property  be  actually  in  use  for  the  public  purpose  to 
exempt  it  from  the  proceeding.  It  may  be  appropriated  or  de- 
voted to  a  public  use  within  the  rule  without  being  actually 
put  to  siieh  use.  So  land  kept  by  a  corporation  bound  by  law 
to  serve  the  public  in  reasonable  anticipation  of  future  needs 
is  within  the  exemption.*^  The  test  whether  land  is  held  for 
public  use  within  the  rule  is  said  not  to  be  what  the  owner 
does  or  may  choose  to  do,  but  what  under  the  law  he  must  do, 
and  whether  a  public  trust  is  impressed  upon  it.    A  corporation 

78  Williamson  County  v.  Frank-  Reasonable  expectation  of  future 
lin  &  S.  H.  Turnpike  Co.,  143  Tenn.  needs  is  required  to  protect  the 
628,  228  S.  W.  714.  property   from    condemnation,   and 

79  Vermont  Hydro-Electric  Corp.  the  exemption  will  not  extend  to 
V.  Dunn,  —  Vt.  — ,  112  Atl.  223.  property  held  for  future  use  upon 

80  Vermont  Hydro-Electric  Corp.  the  mere  possibility  that  it  may 
V.  Dunn,  —  Vt.  — ,  112  Atl.  223.  at  some  future  time  become  neces- 

81  Vermont  Hydro-Electric  Corp.  sary   to    the    exercise    of   the    eor- 
V.  Dunn,  —  Vt.  — ,  112  Atl.  223.  porate  franchise.     Nor  is   the  ex- 
It    is   not    necessary    that    prop-  emption  indefinite  in  point  of  time, 

erty  owned  by  a  railroad  company  but  the  property  must  be  subjected 

be  actually  in  use  for  railroad  pur-  to    the    use    for    which    it   is    held 

poses   to   bring   it   within   the    ex-  within    a    reasonable    time.      Ver- 

ception   if   it    will   be    needed   for  mont  Hydro-Electric  Corp.  v.  Dunn, 

such  purposes  in  the  future.    In  re  —  Vt.  — ,  112  Atl.  223. 
22Ist  St.,  116  N.  Y.  Misc.  506,  190 
N.  Y.   Supp.   234. 
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does  not  so  hold  its  property  impressed  with  a  trust  for  the 
public  use  unless  its  charter  or  the  general  law  puts  that  char- 
acter upon  it  so  that  it  cannot  be  shaken  off.**  And  land  held 
by  a  public  service  corporation  for  purposes  other  than  those 
pertaining  to  its  franchise  may  be  taken  as  freely  as  that  of  an 
individual.*'  A  municipality  may  be  authorized  to  condemn  land 
already  devoted  to  another  public  use,  as  to  condemn  a  highway 
crossing  over  land  already  devoted  to  railroad  use,  although  such 
condemnation  will  involve  the  essential  impairment  of  the  rail- 
road use.**  And  it  is  no  objection  to  condemnation  proceedings 
for  that  purpose  that  the  resulting  grade  crossing  may  be  un- 
desirable.*^ In  New  Mexico  the  use  of  rights  of  way  and 
reservoir  sites  by  a  water  company  is  not  exclusive,  and  a  city 
may  condemn  a  right  to  use  them  jointly  with  the  company.** 
In  Texas  a  rsdlroad  company  may  condemn  a  right  of  way 
across  a  track  of  another  company  for  the  purpose  of  construc- 
ing  a  spur,  provided  it  will  not  interfere  with  the  existing  track 
in  such  a  way  as  to  seriously  impair  its  service  to  the  public.*'' 
In  Tennessee  counties  are  expressly  given  power  to  condemn 
turnpikes,  and  this  includes  power  to  condemn  the  franchises, 
incorporeal  hereditaments,  and  other  incorporeal  properties  of 
a  turnpike  company.** 

§1505.  What  constitutes  "taking." '^  Destruction  of  prop- 
erty is  equivalent  to  a  taking.*"  No  recovery  can  be  had  for 
consequential  damages  resulting  from  a  public  work  prosecuted 
in  the  public  interest,  without  trespass  or  negligence,  pursuant 

82  Vermont  Hydro-Electric  Corp.  86  City  of  Eaton  v.  Raton  Ice 
V.   Dunn,  —  Vt.  — ,  112  Atl.   223.  Co.,  26  N.  M.  300,  191  Pac.  516. 

83  Vermont  Hydro-Electric  Corp.  87  Missouri,  K.  &  T.  E.  Co.  v. 
V.  Dunn,  —  Vt.  — ,  112  Atl.  223.  St.   Louis   S.   W.   E.    Co.,  —  Tex. 

84  Northern  Pac.  E.  Co.  v.  City  Civ.  App.  — ,  239  S.   W.  337. 

of  Duluth,  —  Minn.  — ,  189  N.  W.  88  Williamson   County  v.   Frank- 

937.    And  see  Chicago,  B.  &  Q.  E.  lin  &  S.  H.  Turnpike  Co.,  143  Tenn. 

Co.    v.    PubUc    Utilities    Commis-  628,  228  S.  W.  714. 

sion  of  Colorado,  69  Colo.  275,  193  89  Eegulation  of  corporations  and 

Pac.   726.  fixing  rates  as  a  taking,  see  chap. 

85  A    separation    of    grades    can  58,  infra. 

best  be   effected  by   a  proceeding         90  Waterloo  Woolen  Mfg.  Co.  v. 
for  that  purpose  after  the   street      State,  118  N.  Y.  Misc.  516,  194  N. 
has    been    established.      Northern      Y.  Supp.  155. 
Pac.  Ey.  Co.  v.  City  of  Duluth,  — 
Minn.  — ,  189  N.  W.  937. 
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to  legislative  authority  and  direction,  and  this  immunity  extends 
to  individuals  and  corporations  designated  and  authorized  by 
the  legislature  to  perform  a  designated  work  in  the  public  in- 
terest.^^  But  if  there  is  a  taking  or  destruction  of  private  prop- 
erty, the  damages  are  not  consequential,  and  compensation  must 
be  made.^*  A  constitutional  provision  that  private  property 
shall  not  be  taken  or  damaged  for  public  use  without  just  com- 
pensation means  that  the  public  shall  neither  take  nor  damage 
private  property  for  public  use  without  justly  compensating  the 
owner  therefor."  Such  a  provision  is  made  in  contemplation 
of  the  essential  right  of  the  public  to  take  private  property  for 
public  use  when  it  becomes  necessary,  and  to  use  it  in  such 
manner  and  for  such  purpose  as  the  public  necessity  may  re- 
quire, although  the  manner  of  its  use  and  the  purpose  for  which 
it  is  used  may  damage  abutting  property,  but  the  owner  there- 
of is  nevertheless  entitled  to  compensation  for  the  damage  act- 
ually sustained.®*  Under  such  a  provision,  where  the  owner  of 
an  abutting  tract  is  damaged  by  the  location  of  railroad  switch- 
yards, round-houses,  coal  chutes,  pits,  etc.,  his  right  of  recovery 
is,  not  governed  by  the  law  relating  to  the  recovery  for  damages 
caused  by  a  nuisance,  but  by  the  law  of  compensation  for  dam- 
ages sustained  by  the  location  and  necessary  operation  of  a  public 
service  or  utility.®*  The  casting  of  great  quantities  of  smoke, 
cinders,  dust  and  dirt  by  a  railroad  company  upon  the  store  and 
dwelling  of  an  adjoining  owner  of  land  is  a  damage  within  the 
meaning  of  the  constitution.'*  And  the  owner  of  an  oil  mill  is 
entitled  to  compensation  where  it  is  rendered  valueless  as  such 
by  the  construction  of  a  levee  &,cross  an  industrial  track  leading 
to  it  which  makes  it  impracticable  to  operate  the  mill.®'' 

91  Waterloo  Woolen  Mfg.  Co.  v.  public   use    without    compensation, 

State,  118  N.  T.  Misc.  516,  194  N.  see  note,  22  A.  L.  E.  145. 

Y.  Supp.  155.  91  St.   Louis   &   S.   F.   E.   Co.   v. 

■  98  Waterloo  Woolen  Mfg.  Co.  v.  Ledbetter,   83    Okla.   78,   200   Pae, 

State,  118  N.  T.  Misc.  516,  194  N.  701. 

Y.  Supp.  155.  96  St.  Louis  &  S.  T.  E.  Co.  v  Led 

93, St.   Louis   &   S.   F.   E.   Co.   v.  better,  83  Okla.  78,  200  Pac.  701, 

Ledbetter,   83    Okla.   78,   200   Pac.  96  Southern     E.     Co.     v.     Fitz 

701.  Patrick,  129  Va.  246,  105  S.  E.  663 

Abutting  owner's  right  to  com-  97 City  Oil  Works  v.  Helena  Im 

pensation    for    railroad    in    street  provemelit    Dist.    No.    1,    149   Ark, 

under  constitutional  provision  285,  20  A.  L.  E.  296,  232  S.  W.  28, 
against     damaging     property     for 
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The  construction  of  a  dam  and  spillway  by  a  railroad  com- 
pany for  the  purpose  of  impounding  water  and  creating  a 
reservoir  constitutes  a  taking  of  all  lands  below  the  water  level 
of  the  reservoir,  as  fixed  by  the  height  of  the  spillway,  which 
are  liable  to  be  submerged  by  the  rise  of  the  water  in  the 
reservoir  to  the  level  so  fixed.'*  "Where  a  railroad  company  con- 
demns an  additional  strip  of  ground  alongside  of  its  original 
right  of  way,  and  constructs  thereon  an  additional  main  line 
track  and  sidings,  the  owner  of  property  adjoining  the  original 
right  of  way  is  entitled  to  compensation  for  any  damage  he  may 
suffer  from  the  discharge  of  smoke,  cinders  and  dirt  from  the 
new  location,  although  the  new  location  is  farther  from  his 
land  than  the  old,  and  the  damage  from  the  new  location  is  less 
than  it  was  from  the  old  for  which  he  has  already  been  com- 
pensated." "Where  a  railroad  is  operated  over  a  street  that 
divides  a  city  into  two  parts,  so  that  it  is  impossible  for  the 
public  to  go  from  one  part  to  the  other  without  crossing  the 
tracks  and  right  of  way,  the  public  has  a  right  to  cross  at  any 
point  unless  prohibited  by  law,  and  such  crossing  by  the  public 
is  not  an  appropriation  of  private  property  or  right  of  way  in 
contravention  of  the  Florida  constitution.^  Eequiring  a  street 
railway  company  to  permit  another  railway  company  to  use  its 
tracks  to  a  reasonable  extent,  when  reasonably  required  by  pub- 
lic necessity  and  where  compensation  is  provided,  is  not  con- 
sidered as  a  taking  of  property,  but  as  a  regulation  of  the  use  to 
which  the  property  has  been  voluntarily  dedicated,  since  the 
track,  though  private  property,  has,  in  a  sense,  become  a  part 
of  the  street.*  The  state  cannot  deny  to  the  owner  of  land  the 
right  to  reduce  natural  gas  under  the  surface  thereof  and  to 
use  the  same  for  any  particular  industrial  purposes,  without 
just  compensation.^  The  provisions  of  the  Oklahoma  banking 
law  relative  to  a  depositors'  guaranty  fund  can  never  result 

88  Cleveland,  C,  C.  &  St.  L.  R.  2  Lincoln  Traction  Co.  v.  Omaha, 
Co.  V.  Vettel,  —  lud.  App.  — ,  133  L.  &  B.  Ey.  Co.,  —  Neb.  — ,  187 
N.  E.  605.  N.  W.  790. 

89  Southern  E.  Co.  v.  Fitzpatriek,  3  Gas  Products  Co.  v.  Eankin, 
129  Va.  246,  105  S.  E.  663.  —  Mont.  — ,  207  Pac.  993. 

1  City  of  De  Euniak  Springs  v. 
Louisville  &  N.  E.  Co.,  81  Ela.  27, 
87  So.  47. 
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in  the  taking  of  anything  of  value  from  the  depositors  of  failed 
banks,  and  hence  do  not  violate  the  constitutional  prohibition.* 

§  1506.  Compensation.  The  right  to  compensation  is  guaran- 
teed by  both  the  state  and  federal  constitutions,  but  it  is  also 
an  incident  to  the  exercise  of  the  power  of  eminent  domain,  and 
exists  regardless  of  constitutional  provisions.^  The  constitutional 
guaranty  is  paramount  to  any  statute,  and  a  statute  not  in  keep- 
ing with  such  guaranty  is  unconstitutional.®  The  legislature  can- 
not legalize  what  would  otherwise  be  a  nuisance  of  such  nature  as 
to  amount  to  a  taking  of  private  property  for  public  use  and  at 
the  same  time  confer  immunity  from  liability  upon  the  one  estab- 
lishing the  nuisance.'  Comparatively  slight  infractions  of  the 
rights  of  individuals  may  be  authorized  by  the  legislature  with- 
out compensation,  while  grave  ones  encoimter  the  constitutional 
limitations  against  unreasonable  laws,  deprivation  of  property 
without  due  process  of  law,  and  the  taking  of  private  property 
for  public  uses  without  reasonable  compensation.*  The  owner 
of  property  "damaged"  is  entitled  to  just  compensation  for  the 
damage  actually  sustained.*  That  a  statute  permits  a  power 
company,  in  condemning  a  right  of  way  for  a  power  line,  to  take 
less  than  the  full  possession  and  to  pay  for  less  than  the  full 
possession  of  the  land  taken,  does  not  violate  the  constitutional 
right  of  the  owner  to  have  just  compensation  first  paid  or  se- 
cured.^" And  where  the  landowner  retains  all  possession  and 
use  of  the  strip  taken  not  acquired  by  the  company,  includ- 
ing the  right  to  plant  crops  upon  it,  the  statute  is  not  uncon- 
stitutional because  it  postpones  payment  for  damages  to  crops 
on  such  strip  to  await  accruing  of  actual  damage.^^ 

The  requirements  of  the  constitution  are  met  if  provision  is 
made  by  which  compensation  may  be  obtained,  and  an  impartial 

4  state  V.  Norman,  —  Okla.  — ,  SSaltonstall  v.  New  York  Cent. 

206  Pac.  522.  E.  Co.,  —  Mass.  — ,  130  N.  E.  185. 

6  Chicago,    B.    &    Q.    E.    Co.    v.  »St.    Louis   &    S.    F.    E.    Co.    v. 

Public     Utilities     Commission     of  Ledbetter,   83    Okla.   78,   200   Pac. 

Colorado,    69    Colo.    275,    193    Pac  701. 

726.  lODraker  v.  Iowa  Elec.  Co.,  191 

fiSehnuU   v.   Indianapolis  Union  Iowa  1376,  182  N.  W.  896. 

E.  Co.,  —  Ind.  — ,  131  N.  E.  51.  11  Draker  v.  Iowa  Elec.  Co.,  191 

TSaltonstall  v.  New  York   Cent.  Iowa  1376,  182  N.  W.  896. 

E.  Co.,  —  Mass.  — ,  130  N.  E.  185.  ' 
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tribunal  is  provided  for  assessing  it.^^  What  such  compensation 
shall  bCj  and  what  elements  of  property  shall  be  taken  into  con- 
sideration in  fixing  it  are  judicial  questions,  and  it  is  not  es- 
sential to  the  validity  of  a  statute  providing  for  the  condemna- 
tion of  the  property  of  a  quasi  public  corporation,  as  a  turn- 
pike company,  that  it  specify  every  element  of  value  constitut- 
ing such  property.^'  A  statute  pledging  the  general  funds  of 
a  county  as  compensation  in  condemnation  suits  for  highway 
purposes  makes  adequate  provision  for  compensation.^* 

12  Williamson  County  v.  Frank-  14  Williamson  County  v.  Frank- 
lin &  S.  H.  Turnpike  Co.,  143  Tenn.  lin  &  S.  H.  Turnpike  Co.,  143  Tenn. 
628,   228   S.   W.   714.                                 628,   228   S.   W.   714. 

13  Williamson  County  v.  Frank- 
lin &  S.  H.  Turnpike  Co.,  143  Tenn. 
628,  328  S.  W.   714. 
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§  1511.  Definition — Strict  construction.  Ultra  vires  in  its 
proper  sense  means  outside  the  object  of  the  corporation's  crea- 
tion as  defined  by  the  law  of  its  organization.'' 

§1512.  — Distinguished  from  acts  expressly  prohibited  or 
against  public  policy.  A  distinction  is  to  be  made  between  acts 
of  a  corporation  which  are  merely  without  authority  and  acts 
which  are  illegal.  "In  the  one  case  it  is  a  question  of  authority; 
in  the  other,  of  legality."'  Acts  which  are  expressly  pro- 
hibited by  statute  are  to  be  distinguished  from  those  which  are 
merely  ultra  vires  in  the  proper  sense  of  the  term,  that  is  to 
say,  outside  the  object  of  the  corporation's  creation  as  defined 

1  Pleading  ultra  vires,  see  §  3078,  3  Staacke  v.  Eoutledge,  —  Tex. 
infra.  — ,  241  S.  W.  994,  modifying  judg- 

2  Jackson  v.  Western  IT.  Tel.  Co.,  ment  —  Tex.  Civ.  App.  — ,  175  S. 
269   Fed.   598.  W.   444. 
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in  the  law  of  its  organization.*  The  doctrine  oJ  ultra  vires  has 
no  application  in  the  case  of  a  contract  prohibited  by  statute, 
or  of  an  immoral  contract  the  enforcement  of  which  would  be 
contrary  to  public  policy.^  A  statutory  provision  prohibiting 
corporations  from  using  their  funds  for  any  purpose  other  than 
to  accomplish  the  legitimate  purposes  of  their  creation  does  not 
make  acts  of  a  corporation  in  excess  of  its  authority  illegal 
as  well  as  ultra  vires.* 

§  1514.  —  Distinguished  from  acts  done  without  complying 
with  certain  conditions  or  formalities.''' 

§  1518.  Ratification.  An  ultra  vires  act  of  corporate  officers 
cannot  be  validated  by  a  ratification  of  it  by  the  corporation  * 
or  its  stockholders.® 

§  1520.  Defense  not  favored.  As  applied  to  private  corpora- 
tions the  doctrine  of  ultra  vires  should  be  confined  to  narrow 
limits.^"  In  deciding  whether  acts  are  ultra  vires  and  the  effect 
thereof,  the  courts  recognize  and  apply  a  distinction  between 
corporations  organized  for  purposes  which  are,  or  largely  are,  of 
a  fiduciary  nature,  and  business  and  trading  corporations.^^ 
In  the  case  of  business  and  trading  corporations,  the  defense  of 
ultra  vires  is  not  favored,  especially  as  applied  to  contracts 
which  have  been  fully  executed  by  the  other  party.^^ 

4  Jackson  v.  Western  U.  Tel.  Co.,  prohibits  the  issuance  of  stock  for 

269  Fed.  598.  the    purchase    of    property    at    an 

8  United  Order  of  Good  Samari-  overvaluation,    their    act    is    ultra 

tans  V.  Meekins,  —  Ark.  — ,  244  S.  vires  the   corporation    and    cannot 

W.  439.  be    either    expressly    or    impliedly 

6  Staacke   v.   Eoutledge,  —  Tex.  ratified   by  it.     Tilden   v.   Barber, 

— ,  241  S.  W.  994,  ■  modifying  judg-  268  Fed.  587. 

ment  —  Tex.  Civ.  App.  — ,  175  S.  9  Tilden  v.  Barber,  268  Fed.  587. 

W.  444.  lOTryson     v.     Southern     Realty 

'See    Winters    v.     Lindsay,    52  Corp.,   274   Fed.   135. 

Cal.  App.  93,  198  Pac.  43.  11  Scandinavian      Import-Export 

8  Where  directors  chosen  by  the  Co.   v.   Bachman,   195   N.   Y.   App. 

promoter    of    a    corporation    vote  Div.  297,  186  N.  Y.  Supp.  860. 

bonds    and    stock    to    him    in    an  12  Scandinavian      Import-Export 

amount   largely    in    excess    of    the  Co.    v.   Bachman,   195   N.   Y.   App. 

value  of  property  sold  by  him  to  Div.  297,  186  N.  Y.  Supp.  860. 
the    corporation,    and    the    statute 
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II.   WHO  MAT  URGE  ULTKA  VIRES 

§  1523.  In  general.  An  ultra  vires  contract  of  guaranty  is 
not  binding  as  against  the  corporation 's  trustee  in  bankruptcy.^' 
The  defendants  in  a  suit  by  a  national  bank  to  enforce  its  rights 
as  a  stockholder  in  a  corporation  because  of  the  improper  eon- 
version  of  the  latter 's  assets,  will  not  be  permitted  to  question 
the  right  of  the  bank  to  hold  such  stock. ^* 

§  1524.  State — General  rules.  A  forfeiture  of  the  corporate 
charter  at  the  suit  of  the  state  is  the  only  redress  for  the  ex- 
ercise of  corporate  powers  in  excess  of  those  granted  by  law, 
where  no  penalty  is  prescribed  by  statute,  and  in  such  case  the 
court  cannot  otherwise  punish  the  oiFending  corporation.^* 

§  1526.  Stockholders.  A  stockholder  who  has  participated  in 
a  transaction  cannot  afterwards  attack  it  as  ultra  vires.^*  And 
a  stockholder  who  has  received  pecuniary  benefits  as  a  result  of 
corporate  acts  cannot  maintain  an  action  in  its  behalf  based 
on  the  ground  that  they  are  ultra  vires,  where  they  are  neither 
mala  prohibita  nor  mala  in  se.^'  A  person  who  has  ceased  to 
be  a  stockholder  cannot  question  the  validity  of  the  acts  of 
the  corporation.'* 

§  1527.  Strangers — General  rules.  The  ultra  vires  acts  of 
a  corporation  can  be  questioned  only  by  a  person  directly  Iut 

13  In  re  John  B.  Eose  Co.,  275  afterwards  executes  a  renewal  note 
Fed.   416.  to     the     bonding     company     with 

14  Tierney  v.  United  Pocahontas  knowledge  of  the  facts,  he  is 
Coal  Co.,  85  W.  Va.  545,  102  S.  E.  estopped  to  set  up  that  the  turn- 
249.  iug  over  of  the  note  to  the  bond- 

16  State  V.  W.  L.  Harris  Eealty  ing  company  was  ultra  vires  as  a 

Co.,  148  Minn.  20,  180  N.  W.  776.  defense    to    an    action   on    the    re- 

16  Tryson     v.     Southern     Eealty  newal  note  by  the  receiver  of  the 

Corp.,   274  Fed.   135.  bonding     company.       Morrison    v. 

Where  a  note  given  for  stock  in  Mitchell,  —  Tex.  Civ.  App.  — ,  243 

a  trust   company   is  taken   out   of  S.  W.  555. 

the  treasury  of  that  company  and  17  Prindiville      v.      Johnson      & 

turned  over  to  a  bonding  company  Higgins,  92  N.  Y.  Eq.  515,  113  Atl. 

in  payment  for  stock  of  the  latter  915. 

company  issued  in  the  name  of  the  18  Mitchell  v.  Beachy,   110  Kan. 

maker  of  the  note,  and  the  maker  60,  202  Pac.  628. 
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terested  in  the  corporation  or  by  the  state.^*  An  abuse  of  cor- 
porate powers  cannot  be  inquired  into  at  the  instance  of  an  in- 
dividual who  has  in  no  way  been  injured  by  such  abuse,  if  it 
exists.*"  A  person  injured  while  riding  in  an  automobile  rented 
from  a  corporation  cannot  hold  the  officers  and  stockholders  of 
the  corporation  personally  liable  for  his  damages  growing  out 
of  the  tortious  performance  of  the  rental  contract,  which  is  it- 
self lawful  and  not  ultra  vires,  merely  because  the  corporation 
may  have  entered  into  a  large  number  of  similar  contracts  in 
such  manner  as  to  constitute  an  abuse  of  its  corporate  power, 
since  such  abuse  does  not  in  any  way  injure  him  or  affect  his 
rights.*^  And  a  person  who  leases  water  rights  with  notice  of 
a  prior  lease  to  a  corporation,  and  whose  lease  is  expressly  made 
subject  to  the  terms  of  the  corporation's  lease,  is  in  no  posi- 
tion to  say  that  the  right  acquired  by  the  corporation  under 
its  lease  to  dispose  of  the  water  to  the  public  for  domestic  use  was 
beyond  its  charter  power,  and  therefore  invalid.**  And  the  fact 
that  a  business  conducted  by  a  bank  is  ultra  vires  is  not  a  de- 
fense to  a  suit  by  it  to  enjoin  a  former  employee  from  wrongfully 
interfering  with  such  business.*' 

III.    CONTRACTS  KXECUTORT  ON  BOTH   SIDES 

§1533.  Application  of  niles — Sale  of  property.  A  bank  is 
not  liable  in  damages  for  failure  to  perform  an  ultra  vires  con- 
tract for  the  sale  of  cotton  for  future  delivery.** 

IV.    CONTRACTS  EXECUTED   ON   ONE  SIDE  ONLY 

§  1538.  State  courts  as  bound  to  follow  federal  courts  and 
vice  versa.  The  rights  and  remedies  of  the  parties  to  an  ultra 
vires  contract  are  questions  of  general  jurisprudence  and  de- 
ls Nelson  v.  Texas  &  P.  Ey.  Co.,  — ,  241  S.  W.  994,  modifying  judg- 
—  La.  — ,  92  So.  754;  Staacke  v.  ment  —  Tex.  Civ.  App.  — ,  175  S. 
Eoutledge,  —  Tex.  — ,  241  S.  W.  W.  444. 

994,  modifying  judgment  —  Tex.  22  Osborne  v.  Texas  Pac.  Coal  & 

Civ.  App.  — ,  175  S.  W.  444.  Oil  Co.,  —  Tex.  Civ.  App.  — ,  229 

20,Staaoke  v.  Eoutledge,  —  Tex.  S.  W.   359. 

— ,  241  S.  W.  994,  modifying  judg-  23  North    Side    State    Bank    v, 

ment  —  Tex.  Civ.  App.  — ,  175  S.  Manthey,  —  Minn.  — ,  190  N.  W. 

W.  444.  72. 

21  Staacke  v.  Eoutledge,  —  Tex.  21  Martin   v.   Hemphill,   —  Tex. 
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cisions  of  a  state  court  in  respect  to  them  are  not  binding  on 
the  federal  courts.** 

§  1539.  Rule  in  federal  courts  and  some  state  courts — In  gen- 
eral. An  act  of  a  corporation  which  is  ultra  vires  its  charter 
cannot  become  binding  on  the  ground  of  estoppel.^^ 

§  1541.  —  State'  courts  which  follow  federal  rule.^' 

§  1542.  —  Applications  of  rule.  A  contract  of  guaranty  by 
a  national  bank  is  wholly  void,  and  is  not  binding  on  the  bank 
by  estoppel,  especially  where  it  received  no  benefits  there- 
from.^* A  corporation  may  successfully  interpose  the  defense 
of  ultra  vires  to  escape  liability  on  a  contract  of  guaranty, 
where  the  question  of  ultra  vires  was  raised  at  or  before  the 
execution  of  the  guaranty,  and  the  other  party  was  cognizant 
of  it  and  was  appraised  of  all  the  material  facts  on  which  it 
depends.^  Where  the  purchase  of  goods  on  credit  by  a  cor- 
poration is  ultra  vires,  the  seller  cannot  recover  on  a  bill  of 
exchange  for  the  purchase  price  accepted  by  the  purchaser,  or 
for  goods  sold  and  delivered.^" 

§  1543.  Majority  rule  in  state  courts — In  general.  A  cor- 
poration cannot  avail  itself  of  the  defense  of  ultra  vires  against 
a  contract  which  has  been,  in  good  faith,  fully  performed  by 
the  other  party  and  where  it  has  had  the  full  benefit  of  such 
performance.'^  A  corporation  which  receives  the  money  or 
property  of  another  under  an  agreement  or  duty  to  account  for 
it  may  be  compelled  to  account  for  it  although  the  transac- 
tion under  which  it  was  received  was  ultra  vires.*^ 

Com.  of  App.  — ,  237  S.  W.  550,  30  Gnaedinger  &  Sons  v.  Turtles- 
rev 'g  judgment  —  Tex.  Civ.  App.  ford  Grain  Growers  Co-operative 
— ,  221  S.  W.  333.  Ass'u,  15  Sask.  L.  E.  207. 

ZSLevifis     V.     Fifth-Third     Nat.  31  Becker      Provision      Co.      v. 

Bank,    274   Fed.   587.  Parker    Hardware    Co.,    146    Ark. 

26  In  re  John  B.  Rose  Co.,  275  539,  226  S.  W.  177;  Joseph  Schlitz 
Fed.  416.  Brewing  Co.  v.  Missouri  Poultry  & 

27  Eule  in  Illinois,  see  §  1599.  Game  Co.,  287  Mo.  400,  229  S.  "W. 

28  Citizens  Nat.  Bank  v.  Good  813;  WooUard  v.  City  of  Albany, 
Roads  Gravel  Co.,  —  Tex.  Civ.  App.  190  N.  Y.   Supp.   741. 

— ,   236   S.  W.   153.  32  Laurel  County  v.  Howard,  189 

29  In   re   Gilchrist   Co.,   278   Fed.      Ky.  221,  224  S.  W.  762. 
235. 
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§  1546.  —  Necessity  for  receipt  of  benefits.  Where  a  bank 
has  no  authority  to  accept  a  bill  of  exchange  payable  at  a  fu- 
ture day,  it  is  not  liable  on  such  a  bill  accepted  by  its  cashier, 
where  it  is  not  shown  that  it  received  any  consideration  from 
or  received  anything  out  of  the  transaction.'* 

§  1547.  —  States  in  which  rule  prevails.  The  rule  imposing 
liability  where  one  party  has  fully  performed  prevails  in  Ar- 
kansas,** California,'*  Kentucky,'^  Missouri,*'  New  York,**  and 
Utah.** 

§  1548.  —  Application  of  rule  to  sales  or  services  rendered. 

A  corporation  cannot  set  up  the  defense  of  ultra  vires  to  de- 
feat an  action  for  the  purchase  price  of  goods  sold  and  deliv- 
ered to  it.*"  And  a  corporation  is  estopped  to  set  up  that  its 
contract  to  pay  a  materialman  for  material  furnished  for  paint- 
ing a  building  occupied  by  it  and  in  which  it  has  an  interest, 
in  order  to  prevent  the  filing  of  a  lien,  is  ultra  vires,  where  the 
materialman  refrained  from  filing  a  lien  in  reliance  upon,  it." 

§1549.  — Application  of  rule  to  loans  by  corporation.    A 

bank  which  makes  a  loan  in  excess  of  the  amount  which  it  can 
lawfully  loan  to  a  single  customer  may  compel  the  borrower 
to  repay  it  according  to  its  terms.    The  penalty  for  the  illegal 

SSlngersoll     v.     Kansas     State  contract  has  been  executed  by  the 

Bank,  109  Kan.  534,  202  Pae.  837.  other   party.      Lohrer  v.    Ohas.   F. 

34  Becker      Provision      Co.      v.  Vogel    Eeal    Estate    Co.,    —    Mo. 

Parker    Hardware    Co.,    146    Ark.  App.  — ,  239  6.  "W.  1098. 

539,  226  S.  W.  177.  SSWoollard   v.    City   of   Albany, 

36  Chambers    v.     Security    Com-  190  N.  Y.  Supp.   741. 

mereial  &  Savings  Bajik,  51   Gal.  39  Huntington     Roller     Mills     & 

App.  212,  196  Pac.  488.  Manufacturing    Co.    v.    Miller,    — 

86  Laurel  County  v.  Howard,  189  Utah   — ,    208   Pac.    531,    citing    3 

Ky.  221,  224  S.  W.  762.  Fletcher    Cyc.    Corp.    §§  1543-1550. 

37  Joseph  Schlitz  Brewing  Co.  v.  40  Intoxicating  liquor.  Joseph 
Missouri  Poultry  &  Game  Co.,  287  Schlitz  Brewing  Co.  v.  Missouri 
Mo.   400,  229   S.   "W.   813.  Poultry  &  Game  Co.,  287  Mo.  400, 

Cannot  set  up  ultra  vires  as  a  229  S.  W.  813. 

defense  to  an  action  on  a  contract  41  Becker       Provision       Co.       v. 

not     forbidden     by     its     by-laws,  Parker    Hardware    Co.,    146    Ark. 

articles    of    incorporation,    or    the  539,  226  S.  W.  177. 
general   law,   especially   where   the 
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§  1549]  Private  Cobpobatioks  [Ch.  37 

act  does  not  destroy  the  loan  itself,  but  its  incidence  is  else- 
where.*^ 

§  1550.  —  Application  of  rule  to  borrowing  of  money  by  cor- 
poration. A  corporation  which  has  received  full  consideration 
for  a  note  and  mortgage  cannot  maintain  a  suit  to  cancel  the 
same  on  the  ground  that  they  were  ultra  vires.*' 

§1557.  — Application  of  rule  to  contract  of  guaranty  or 
suretyship.  A  corporation  which  is  not  prohibited  from  mak- 
ing a  contract  of  guaranty  by  its  by-law  or  articles  of  incorpo- 
ration, or  by  any  general  law,  is  estopped  to  claim  that  such  a 
contract  is  ultra  vires  where  the  other  party  has  performed  his 
part  of  it.** 

v.    CONTRACTS  FULLY  EXECUTED   ON  BOTH   SIDES 

§  1559.  General  rules.  A  court  will  not  aid  the  parties  to  an 
executed  ultra  vires  contract  to  disappoint  it.*^  A  corporar 
tion  cannot  recover  back  money  paid  by  it  to  a  bank  in  satis- 
faction of  the  individual  notes  of  one  of  its  stockholders  al- 
though the  transaction  was  ultra  vires,  where  in  consideration 
of  such  payment  the  bank  surrendered  the  notes  and  its  rights 
against  a  solvent  indorser  thereof.*^  Where  a  corporation  con- 
ducts an  ultra  vires  business  in  the  name  of  one  of  its  directors, 
and  receives  the  earnings  therefrom,  and  gives  corporate  checks 
in  payment  for  supplies  purchased  for  and  used  in  such  busi- 
ness, neither  it  nor  its  trustee  in  bankruptcy  can  recover  back 
the  money  so  paid.*' 

§  1561.  Application  of  rule  to  conveyances  of  "real"  propM"- 
ty  "to"  corporation — In  general    The  powei-  of  a  corporation 

42Teague     Independent     School  46  Memphis    Lumber  Co.    v.    Se 

Dist.  V.  First  State  Bank,  —  Tex.  curity  Bank  &  Trust  Co.,  143  Tenn, 

Civ.  App.  — ,  241   S.  "W.   608.  136,  226  S.  W.  182. 

43  Huntington     Boiler     Mills     &  46  Memphis    Lumber    Co.    v.    Se 

Manufacturing    Co.    v.    Miller,    —  curity  Bank  &  Trust  Co.,  143  Tenn, 

Utah   — ,    208   Pac.    531,    citing    3  136,     226     S.     W.     182,     citing 

Fletcher    Cye    Corp.    §§  1543-1550.  Fletcher  Cyc.  Corp.   §  1559  et  seq, 

44Lohrer  v.  Chas.  F.  Vogel  Eeal  47  Tobin  v.   Hewitt   Co.,  —  Mo. 

Estate  Co.,  —  Mo.  App.  — ,  239  S.  App.  — ,  232  S.  W.  257. 
W.   1098. 
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CL  37]  Ultba  Vibes  [§  1574 

to  purchase,  hold  and  sell  real  estate  for  profit  cannot  be  ques- 
tioned collaterally,  but  only  in  a  direct  proceeding  for  that 
purpose  by  the  state.*'  And  no  one  but  the  state  can  complain 
that  a  corporation  has  purchased  land  for  purposes  not  author- 
ized by  its  charter,*^  or  that  a  particular  holding  of  real  estate 
contravenes  a  constitutional  provision,^"  or  that  the  making  of 
a  lease  for  ten  years  violates  a  statutory  provision  requiring 
corporations  to  sell  within  five  years  such  of  their  property  as 
they  cease  to  require  in  carrying  out  the  purposes  for  which 
they  were  incorporated.^^  And  no  one  but  the  state  can  ques- 
tion the  right  of  a  railroad  company  to  acquire  and  hold  real 
estate  not  absolutely  necessary  for  the  conduct  of  its  business.** 
A  person  who  has  s^ccepted  the  benefits  of  a  contract  by  an 
insurance  company  to  furnish  heat  to  an  adjoiuing  building, 
and  is  seeking  to  enforce  it  against  the  company's  successor, 
is  estopped  to  contend  that  the  company  exceeded  its  corporate 
powers  in  acquiring  the  building  where  the  heating  plant  is 
located  and  in  making  the  contract.** 

§  1568.  —  Bight  of  parties  to  transfer  to  attack.  Persons 
claiming  under  a  person  who  has  deeded  land  to  a  railroad 
company  cannot  question  its  right  to  operate  oil  and  gas  wells 
on  said  land  as  being  beyond  its  charter  powers,  or  its  right 
to  acquire  and  hold  land  not  absolutely  necessary  for  the  con- 
duct of  its  business.** 

§1574.  Application  of  rule  to  ultra  vires  conveyance  or 
transfer  "by"  corporation — General  rule.  Where  there  has 
been  an  ultra  vires  conveyance  of  real  property  or  transfer  of 
personal  property  fully  executed,  and  the  property  delivered, 
the  corporation  cannot  maintain  a  suit  to  avoid  the  transac- 
tion and  recover  the  property.** 

48  Coal    Land    Development    Co.  Motor  Car  Co.,  219  111.  App.  295. 

V.   Chidester,   86  W.  Va.   561,   103  62  Nelson  v.  Texas  &  P.  Ry.  Co., 

S.  E.  923.  —  La.  — ,  92  So.  754. 

48  Palmer  v.  Los  Angeles,  O.  P.  S3  Farmers'     Life     Ins.     Co.     v. 

&  S.  M.  By.  Co.,  —  Cal.  App.  — ,  Poster  Building  &  Realty  Co,.,  272 

203  Pae.  1012.  Ped.    864,    certiorari    denied    257 

60  Sylvester  Watts  Smyth  Realty  TJ.  S.  654,  66  L.  Ed.  418. 

Co.  V.  American  Surety  Co.,  —  Mo.  64  Nelson  v.  Texas  &  P.  Ry.  Co., 

— ,  238  S.  "W.  494.  —  La.  — ,  92  So.  754. 

61  Dearborn  Truck  Co.  v.  Staver  65  Memphis    Lumber    Co.    v.    Se- 
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§  1577]  Private  CotePOKATioNS  [Cli.  37 

§  1577.  Application  of  rule  to  partnerships.  Where  a  cor- 
poration has  entered  into  a  partnership  with  individuals,  and 
the  parties  have  done  business  as  partners,  the  rights  of  the 
parties  and  of  those  dealing  with  them,  as  to  past  transac- 
tions, are  settled  on  practically  the  same  basis  as  if  they  had 
been  partners.  Under  such  circumstances  they  are  generally 
held  to  be  joint  adventurers.^^  A  corporation  which  has  en- 
tered into  such  a  partnership  is  estopped  to  deny  its  liability 
as  a  partner  in  an  action  against  it  by  a  third  person  for  the 
enforcement  of  a  partnership  contract  made  for  the  further- 
ance of  the  objects  of  its  creation.*' 

§  1578.  Application    of   rule   to   guaranty    or    suretyship. 

"Where  a  bank  guarantees  the  weight  of  cotton  pledged  to  and 
sold  by  it,  and  the  pledgor  knows  of  and  consents  to  such  guar- 
anty, he  cannot  set  up  that  it  was  ultra  vires  in  order  to  escape 
liability  to  reimburse  the  bank  for  an  amount  paid  by  it  to 
the  purchaser  on  account  of  a  shortage  in  weight.** 

§  1580.  Effect  of  fraud.*'  A  corporation  may  not  procure 
money  by  fraud  and  then  plead  ultra  vires  as  a  defense  to  re- 
payment.*" 

VI.    CONTRACTS  APPARENTLY   WITHIN    POWERS    OF    CORPORATION. 

§  1593.  statement  of  rule.  It  has  been  held  that  the  rule 
that  ultra  vires  contracts  are  void  does  not  apply  where  the 

curity  Bank  &  Trust  Co.,  143  Tenn.  S6  Millers '      Indemnity      XTnder- 

136,  226  S.  W.  182,  citing  3  Fletcher  writers    v.    Patten,    —    Tex.    Civ. 

Cye.   Corp.   §1559  et  seq.  App, — ,  238  S.  W.  240. 

A      corporation      and      minority  67  Traders '   lioan    &   Investment 

stockholders    are    estopped    to    as-  Co.  v.  Butcher,  74  Ind.  App.  548, 

sert  that  a  conveyance   of  all   of  129   N.   E.   257. 

its  property  to  a  mortgagee  there-  68  Taylor   v.    Hemphill,   —    Tex. 

of  in  satisfaction  of  the  mortgage  Civ.  App.  — ,  238  S.  W.  986. 

is  ultra  vires,  where  the  mortgagee  69  Ultra   vires    as    a   defense   to 

has  paid   taxes   and   insurance   on  an   action  for  damages  for  fraud 

the  property  and  has  surrendered  and  deceit,  see  §3339,  infra, 

its   notes    and   mortgage    and    dis-  60  Johnson  v.  Nebraska  Bldg.  & 

missed  a  pending  foreclosure  suit,  Inv.   Co.,  —  Neb.  — ,  190   N.   W. 

and  has  received  no  income  from  590. 
the  property.     Korn  v.  Spokane  & 
Eastern  Trust  Co.,  276  Fed.  68. 
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Ch.  37]  Ultea  Viees  [§  1594 

contract  is  not  beyond  the  scope  of  the  powers  granted,  but  is 
a  mere  excessive  exercise  of  one  of  the  powers  conferred  upon 
it.^^  A  corporation  cannot  set  up  as  a  defense  to  an  action  for 
rent  under  a  lease  that  it  has  put  the  leased  premises  to  uses 
beyond  its  charter  or  statutory  powers.^^  And  a  person  who 
has  leased  property  to  a  banking  partnership  does  not,  by 
consenting  to  a  transfer  of  the  lease  to  a  successor  banking 
corporation  which  has  the  right  to  acquire  and  hold  the  lease 
for  some  purposes,  deprive  himself  of  the  right  to  collect  rent 
from  such  corporation  because  it  continues  to  use  the  leased 
premises  for  purposes  for  which  it  had  properly  been  used  by 
the  partnership  but  which  are  beyond  the  scope  of  the  corporate 
powers.®^  A  corporation  organized  to  engage  in,  and  which 
is  engaged  in,  a  specific  business,  cannot  plead  ultra  vires  as  a 
defense  to  a  liability  incurred  in  connection  therewith.** 

§  1594.  Application  of  rule  to  acquisition  of  property  or 
borrowing  of  money.  Where  a  corporation  having  general 
power  to  borrow  money,  borrows  for  another  authorized  cor- 
porate purpose,  and  receives  the  money,  the  contract  to  repay 
it  is  not  void  but  merely  voidable,  and  the  corporation  is  liable 
on  notes  given  therefor  although  its  indebtedness  is  thereby 
increased  beyond  the  statutory  limit.*^  And  one  who  lends 
money  to  a  company  which  is  borrowed  by  it  in  excess  of  its 
powers  may  nevertheless  recover  the  same  if  the  money  is  in 
fact  used  to  pay  either  existing  or  future  legitimate  liabilities 
of  the  company,  and  is  entitled  to  hold  any  security  given  him 
by  the  company  in  respect  of  the  money  so  advanced.*® 

61  Grand    Valley    Water    Users '  65  In  such  case  there  is  no  tur- 

Ass'n  V.  Zumbrunn,  272  Fed.   943.  pitude,    and   neither   malum   in    se 

ee  Chambers    v.    Security    Com-  nor  malum  prohibitum,  and  hence 

mercial  &   Savings   Bank,   51    Cal.  no  delictum  in  the  act  which  will 

App.  212,  196  Pac.  488.  prevent  a  recovery  on  the  contract 

63  As  where  it  continues  to  con-  on  the  ground  that  the  plaintifE  is 

duct   a  moving  picture   show  con-  in     pari     delicto.       Grand     Valley 

ducted  by  the  partnership  on  the  Water  Users'  Ass'n  v.  Zumbrunn, 

.premises.      Chambers    v.    Security  272  Fed.   943. 

Commercial    &    Savings    Bank,    51  66  James   Richardson    &    Sons   v. 

Cal.  App.  212,  196  Pac.  488.  J.   McCarthy   &   Sons   Co.,  49   On- 

61  Pathe    Exchange   v.   McElroy,  tario  L.  E.  60. 
—  Mo.  App.  — ,  243. S.  W.  430.  : 
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§  1596]  Private  Cobpoeations  [Ch.  37 

§1596.  Application  of  rule  to  negotiable  instruments — Ac- 
commodation paper.  A  corporation  cannot  set  up  that  it  was 
an  accommodation  maker  or  indorser  of  a  negotiable  note  as 
against  a  bolder  in  due  course.*''  And  under  tbe  Pennsylvania 
Negotiable  Instruments  Act  it  is  liable  to  such  a  holder  although 
when  he  took  the  instrument  he  knew  that  the  corporation  was 
only  an  accommodation  party.®'  Where  the  purchaser  of  a  note 
before  maturity  knows  that  it  is  accommodation  paper,  the 
burden  is  upon  him  to  show  that  the  corporation  had  authority 
to  issue  paper  of  that  character.*®  EJiowledge  on  the  part  of 
a  person  who  discounts  a  corporate  note  before  maturity  that 
it  was  executed  by  the  corporate  treasurer  in  the  name  of  the 
corporation  for  the  accommodation  of  a  firm  of  which  such 
treasurer  is  a  member  is  sufficient  to  charge  him  with  notice 
that  the  issuing  of  the  note  was  beyond  the  corporation's  power.'" 
And  where  a  note  payable  to  the  order  of  the  maker  is  purchased 
from  him  or  its  agent,  and  indorsed  by  another  corporation, 
such  an  indorsement  is  prima  facie  an  accommodation  indorse- 
ment, and  the  purchaser  is  chargeable  with  notice  that  it  is  an 
accommodation  indorsement.''^  A  corporation  accommodation 
indorser  of  a  negotiable  note,  which  has  not  received  any  benefit 
whatever  from  the  indorsement,  is  not  estopped  to  set  up  the 
defense  of  ultra  vires  as  against  a  transferee,  since  he  takes  it 
charged  with  notice  that  it  is  nonnegotiable  and  subject  to  de- 
fenses.''^  Nor  will  the  fact  that  the  officers  of  the  accommodation 
indorser  know  that  it  is  intended  that  the  note  shall  be  negotiated 
estop  it  under  such  circiunstances.''' 

§  1597.  Application  of  rule  to  debts  in  excess  of  debt  limit. 
In  an  action  by  a  receiver  to  recover  on  an  alleged  unpaid  stock 

fiV  Citizens '   Nat.   Bank    of  Per-  andina  v.   Florida  Tie   &  Lumber 

nandina  v.  Florida  Tie  &  Lumber  Co.,  81  Fla.  889,  89  So.  139. 
Co.,  81  Fla.  889,  89  So.  139;  Put-  71  First  Nat.  Bank  of  Eushford 

nam  v.  Ensign  Oil  Co.,  272  Pa.  301,  v.  Galloway  Bros.  &  Co.,  193  Iowa 

116  Atl.   285.  1145,  188  N.  W.  803. 

68  Putnam  v.  Ensign  Oil  Co.,  272  72  First  Nat.  Bank  of  Eushford 
Pa.  301,  116  Atl.  285.  v.  Galloway  Bros.  &  Co.,  193  Iowa 

69  Citizens'   Nat.   Bank   of   Fer-  1145,  188  N.  W.  803. 

nandina  v.  Florida  Tie  &  Lumber  78  First  Nat.  Bank  of  Eushford 

Co.',   81  Fla.  889,  89  So.   139.  v.  Galloway  Bros.  &  Co.,  193  Iowa 

70 Citizens'  Nat.  Bank  of  Fern-      1145,  188  N.  W.  803. 
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subscription,  it  is  no  defense  that  notes  given  by  the  corporation 
to  the  subscriber  for  the  difference  between  the  purchase  price 
of  property  sold  by  him  to  it  and  the  value  of  stock  taken  by  him 
in  part  payment  for  such  property  created  an  increase  of  the 
corporation's  indebtedness  in  excess  of  that  permitted  by  the 
statute.'* 

§  1599.  Distinction  as  basis  for  exception  to  rule  as  to  con- 
tracts executed  on  one  sido  only — Illinois  rule.  Where  a  con- 
tract is  ultra  vires  in  the  proper  sense,  as  not  being  within 
the  powers  conferred  upon  the  corporation  by  the  legislature 
or  within  the  object  of  its'  creation,  it  is  void.  But  where  the 
contract  is  one  which  it  has  power  to  make  and  is  within  the 
scope  of  its  franchise,  neither  party  to  the  contract  who  has 
had  the  benefit  of  it  can  set  up  as  a  defense  that  legal  formalities 
were  not  complied  with  or  that  the  power  was  improperly  ex- 
ercised.'"' So  it  has  been  held  that  even  if  the  statutes  of 
Illinois  do  not  authorize  a  foreign  corporation  to  engage  in 
the  business  of  loaning  money  in  that  state,  they  do  not  author- 
ize such  a  corporation  having  charter  power  to  loan  money  to 
lend  money  in  Illinois  and  enforce  securities  taken  for  such 
loans  when  duly  authorized  to  do  business  in  that  state,  and 
hence  a  certificate  of  the  secretary  of  state  authorizing  such 
a  corporation  to  engage  in  the  business  of  loaning  money 
would  be  considered  as  merely  an  improper  formality,  and 
a  person  to  whom  such  corporation  loaned  money  in  the  state 
could  not  set  up  such'  informality  as  a  defense  to  an  action  to 
enforce  the  lien  of  a  trust  deed  given  by  him  to  secure  such 
loan.'*  Where  a  mortgage  running  to  a  corporation  is  fore- 
closed" and  the  property  is  purchased  by  the  corporation  and 
sold  to  a  third  person  after  the  expiration  of  the  period  of 
redemption,  and  the  decree  of  foreclosure  is  afterwards  re- 
versed on  the  ground  that  the  mortgage  is  invalid  because  the 
corporation  had  no  power  to  make  the  loan  secured  by  it,  the 
parties  are  entitled  to  be  restored  to  their  former  rights,  as 
nearly  as  possible." 

M  Krebs  v.   Oberrender,  274  Pa.           76  Marks      v.      Chicago      Mortg. 

154,  118  All.  19.  Corp.,  218  111.  App.  1. 

7B  Marks      v.      Chicago  Mortg.           77  Where    the    mortgaged    prop- 

Corp.,  218  111.  App.  1.  erty    ia    purchased    by    the    mort- 
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§  1602]  Peivate  Coepoeations  [Ch.  37 

VII.    OBLIGATION    TO    RESTORE    BENEFITS    RECEIVED    UNDER    ULTRA 
VIRES   CONTRACT;   REMEDIES   OP  PARTIES   TO  ULTRA  VIRES   CON- 
TRACT OTHER  THAN  ACTION  ON  CONTRACT  ITSELF 

§  1602.  General  rales.  Neither  party  to  an  ultra  vires  con- 
tract may  retain  what  he  has  received  in  its  execution.  So  a 
person  is  liable  for  goods  received  from  a  corporation  under 
an  ultra  vires  contract.''*  And  a  disaffirmance  of  the  contract 
by  the  corporation  in  advance  of  suit  is  not  essential  to  a  re- 
covery in  such  a  case.'''  Where  the  purchase  of  goods  on 
credit  by  a  corporation  is  ultra  vires,  it  is  liable  to  the  seller 
for  the  return  of  the  goods  or  for  their  value  and  to  account 
to  the  seller  for  the  amount  received  by  it  on  a  sale  of  a  part 
of  them.s" 

§1603.  Restoration  as  condition  to  rescission.  A  corpora- 
tion may  repudiate  an  ultra  vires  contract  on  making  full 
restitution  to  the  other  contracting  party,  but  it  cannot  keep 
what  it  has  received  from  the  other  party  under  the  contract 
and  refuse  performsmce  on  its  part  on  the  theory  that  the 
contract  is  ultra  vires.^^  So  directors  of  a  bank  who  pledge 
its  property  for  a  loan  which  increases  its  indebtedness  above 
the  charter  limit,  and  who  pay  the  amount  thereof  to  the 
bank  commissioner  in  charge  of  the  bank  in  satisfaction  of  their 
statutory  liability  therefor,  pending  an  action  by  the  commis- 
sioner to  recover  the  pledged  property  for  the  benefit  of  the 

gagee  and  is  sold  by  it  after  the  date  of  the  foreclosure  decree 
expiration  of  the  period  of  redemp-  where  the  decree  drew  interest  of 
tion,  to  a  third  person  not  a  party  which  the  mortgagee  had  yie  bene- 
to  the  proceeding  and  not  bound  fit.  Thompson  v.  Davis,  297  lU. 
to  take  notice  of  the  certiorari,  11,  130  N.  E.  455. 
and  the  decree  of  foreclosure  is  TSLuhrig  Collieries  Co.  v.  In- 
reversed  as  to  a  part  of  the  prop-  terstate  Coal  &  Dock  Co.,  281  Pad. 
erty  on  the  ground  that  the  mort-  265. 

gagee  corporation  had  no  power  to  79  Luhrig    Collieries    Co.    v.    In- 

make    the    loan    secured    by    the  terstate  Coal  &  Dock  Co.,  281  T'ed. 

mortgage  on  it,  the  mortgagee  will  265. 

be  required  to  reimburse  the  mort-  80  Gnaedinger  &  Sons  v.  Turtles- 

gagor  out   of  the  proceeds  of  the  ford    Grain    Growers    Co-operative 

sale  in  the  amount  received  over  Ass'n,  15  Sask.  L.  E.  207. 

and  above  the  amount  of  the  lien  81  Lewis     v.     Fifth-Third     Nat. 

held  valid,  with  interest  from  the  Bank,  274  Fed.  587. 
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bank's  creditors,  and  take  an  assignment  of  the  assets  of  the 
bank  from  him,  cannot  continue  the  prosecution  of  the  action 
to  recover  the  pledged  property  in  the  name  of  the  commissioner 
nor  in  their  own  names.*^ 

§  1604.  Action  on  implied  contract — In  general.  It  is  no  de- 
fense to  an  action  to  recover  money  in  the  hands  of  a  corpora- 
tion, which  in  equity  and  good  conscience  belongs  to  the  plain- 
tiff, that  the  transaction  by  which  the  corporation  acquired 
it  was  ultra  vires.*' 

§  1605.  —  Recovery  of  value  of  goods  or  services.**  "Where 
a  contractor  assigns  his  contract  to  a  national  bank  as  security 
for  advances,  under  an  arrangement  whereby  all  moneys  due 
thereunder  are  to  be  paid  to  it,  and  the  bank  thereafter 
guarantees  that  the  contractor  will  pay  for  materials  to  be 
used  in  doing  the  work  to  enable  him  to  complete  the  contract 
and  thereby  to  repay  the  advances  made  to  him  by  the  bank, 
and  thereafter  receives  under  the  assignment  of  the  contract 
more  than  the  amount  of  the  guaranty,  it  is  liable  to  the 
vendor  of  the  materials  regardless  of  whether  the  contract  of 
guaranty  was  valid  or  not.*^ 

§  1608.  Accounting  in  equity.** 

82  Lewis  V.  Pifth-Third  Nat.  proceeds  of  the  sale.  Portsmouth 
Bank,  274  Fed.  587.  Cotton  Oil  Refining  Corp.  v.  Fourth 

83  Portsmouth   Cotton  Oil  Eefin-      Nat.  Bank,   280  Fed.  879. 

ing  Corp.  v.  Fourth  Nat.  Bank,  280  84  See    Luhrig    Collieries    Co.    v. 

Fed.  879.  Interstate    Coal   &   Dock    Co.,   281 

Ultra  vires  held  not  a  good  de-  Fed.   265. 

fense  to  a  suit  against  a  national  86  First  Nat.  Bank  Aiken  v.  J. 

bank  by   a  person   who   had   pur-  L.  Mott  Iron  Works,  258  U.  S.  240, 

chased    goods    from    a    subsidiary  66  L.  Ed.   593,  aff'g  —  S.  C.  — , 

corporation   organized   and   owned  103  S.  E.  783. 

by  the  bank,  to  recover  damages  86  See    Luhrig    Collieries    Co.    v. 

for  breach  of  warranty  in  respect  Interstate    Coal   &    Dock    Co.,   281 

to    such    goods,    where    the    bank  Fed.    265. 
had    received   the    benefit    of   the 
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CHAPTBE  38 
Illegal  or  Prohibited  Contracts 

§  1611.  Distinguished  from  ultra  vires  contracts. 

§  1612.  Kinds  of  illegal  contracts — In  general. 

§  1614.  — '  Contracts  contrary  to  public  policy. 

§  1616.  Effect  of  contracts  in  violation  of  charter  or  statutory  prohibition 

— General  rules. 
§  1621.  — Limitation  of  indebtedness. 
§  1622.  —  Penalty  pointed  out  by  statute. 
§  1623.  Belief  of  party  from  illegal  contract — In  general. 
§  1626.  —  Contracts  fully  performed. 
§  1627.  —  Parties  not  in  pari  delicto. 

§  1611.  Distinguished  from  ultra  vires  contracts.^ 

§1612.  Kinds  of  illegal  contracts — ^In  general.  "A  cor- 
porate act  becomes  illegal  when  committed  in  violation  of  an 
express  statute  on  a  specific  subject,  or  when  it  is  malum  in 
se  or  malum  prohibitum,  or  when  it  is  against  public  policy. ' '  * 

§  1614.  —  Contracts  contrary  to  public  policy.'  Public 
policy  will  not  permit  a  copartnership  to  do  business  in  the  guise 
of  a  corporation,  nor  allow  the  partners  to  be  a  corporation  as 
to  the  rest  of  the  world  while  as  between  themselves  the  enter- 
prise conducted  in  the  corporate  form  is  a  joint  venture.* 

1  See   §  1512,   supra.  it   could   not  be  validated  by  es- 

2Staaeke  v.   Eautledge,  —  Tex.  toppel,  and  that  neither  party  was 

■ — ,  241  S.  W.  994,  modifying  judg-  estopped     to     deny     its     validity 

ment  —  Tex.  Civ.  App.  — ,  175  S.  though  it  had  been  recognized  and 

W.    444.  acted   on   for    20   years.      Seitz   v. 

3  Contracts  to  practice  law,  see  Michel,  148  Minn.  80,  12  A.  L.  E. 
§  820,  supra.  1060,    181   N.    W.    102.     The   con- 

4  So  a  contract  between  stock-  sent  of  all  the  stockholders  to 
holders  that  the  business  con-  such  an  agreement  does  not  vali- 
ducted  by  the  corporation  should  date  it.  Seitz  v.  Michel,  148  Minn, 
be  in  the  nature  of  a  joint  ven-  80,  12  A.  L.  E.  1060,  181  N.  W. 
ture  between  them  was  held  to  be  102. 

void,  and  it  was  further  held  that 
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§  1616.  Effect  of  contracts  in  violation  of  charter  or  statutory 
prohibition — General  rules.^  If  a  statute  prohibits  a  corpora- 
tion from  making  a  contract  of  a  certain  kind,  such  a  contract 
is  void  even  though  the  statute  does  not  expressly  declare  it  to 
be  so.*  Such  a  contract  cannot  be  ratified  so  as  to  make  it 
effective,''  and  there  can  be  no  estoppel  to  set  up  the  illegality,* 
since  in  contracts  of  this  character  the  acts  of  the  parties  can- 
not be  held  to  have  the  effect  of  legalizing  that  which  the  policy 
of  the  law  declares  illegal.^  So  a  contract  by  a  corporation  to 
exchange  or  purchase  land  in  violation  of  an  express  statutory 
prohibition,^"  or  a  contract  admitting' to  membership  in  a 
fraternal  benefit  society  a  person  over  the  age  limit  prescribed 
by  the  statute,^^  is  void.  And  an  agreement  by  a  railroad  com- 
pany to  give  free  ferry  service  to  a  shipper  in  return  for  a  con- 
veyance of  land  by  him  to  it,  which  is  illegal  because  in  viola- 
tion of  the  common  law  and  statutory  duty  of  the  carrier  to 
treat  all  shippers  alike,  cannot  be  enforced  by  the  shipper,  even 
after  he  has  fully  performed  it  on  his  part,  nor  can  he  recover 
damages  for  its  breach.^*  A  corporation  engaging  in  the  busi- 
ness of  writing  compensation  insurance  without  having  obtained 
a  license  to  do  so  from  the  commissioner  of  insurance  and  bank- 
ing, as  required  by  law,  cannot  take  advantage  of  its  own  viola- 
tion of  the  law  to  escape  liability  on  a  policy  so  written  by  it.^* 

5  Collateral  attack  ou  illegal  10  Jackson  v.  Western  17.  Tel. 
consolidation  or  merger,  see  §  4784,      Co.,  269  Fed.  598. 

infra.  A     telegraph     company    is    not 

6  United  Order  of  Good  Samari-  liable  for  failure  to  deliver  a  tele- 
tans  V.  Meekina,  —  Ark.  — ,  244  gram  sent  by  a  corporation  aocept- 
S.  W.  439.  ing  an  offer  to  make  such  a  void 

'United  Order  of  Good  Samari-  contract,  since  the  person  to  whom 

tans  V.  Meekins,  —  Ark.  — ,   244  it  is  sent   cannot  be   damaged  by 

S.  W.  439;  Kissane  v.  Brewer,  208  such  failure.     Jackson  v.  Western 

Mo.  App.  244,  232  S.  W.  1106.  U.  Tel.  Co.,  269  Fed.  598. 

Purchase    by    a    corporation    of  n  United  Order  of  Good  Samari- 

shares  of  its  own  stock.     Darnell-  tans  v.   Meekins,  —  Ark.  — ,  244 

Love    Lumber    Co.   v.   Wiggs,    144  S.   W..  439. 

Tenn.  113,  230  S.  W.   891.  12  Boston   &  M.   E.   E.   v.   Great 

8DarneU-Love     Lumber     Co.     v.  FaUs  Mfg.  Co.,  79  N.  H.  467,  111 

Wiggs,  144  Tenn.   113,  230  S.  W.  Ath  691. 

391.  13  Millers'      Indemnity      Under- 

9  Darnell-Love     Lumber     Co.    v.  writers    v.    Patten,    — ■    Tex.    Civ. 

Wiggs,   144   Tenn.   113,   230   S.   W.  App.  —,  238  S.  W.  240. 
391. 
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And  an  insurance  company  cannot  deny  the  authority  of  an 
agent  to  receive  payment  of  a  premium  for  it,  for  the  purpose 
of  obtaining  a  forfeiture  of  the  policy,  on  the  ground  that  he 
had  not  obtained  a  license  as  required  by  the  statute,  where 
it  was  its  duty  to  see  that  such  agent  had  the  required  license^* 

§  1621.  —  Limitation  of  indebtedness.  A  contract  to  repay 
money  borrowed  in  excess  of  the  debt  limit  is  not  invalid  unless 
the  statute  makes  it  so.^" 

§  1622.  —  Penalty  pointed  out  by  statute.  Under  the  ex- 
press provisions  of  the  Pennsylvania  statute  forbidding  co- 
operative associations  from  giving  or  taking  credit,  credit  ex- 
tending to  such  an  association  is  forfeited  only  in  case  notice 
of  its  incapacity  to  contract  debts  on  credit  is  prohibited  on  its 
letter  and  billheads,  advertisements,  and  other  publications.^* 
The  fact  that  a  corporation  cannot  be  licensed  to  act  as  an  in- 
surance agent  under  the  Wisconsin  statute  does  not  relieve  a 
company  which  acts  as  such  an  agent  from  the  liability  imposed 
by  statute  upon  any  person  or  company  who  solicits  or  places 
insurance  in  a  fire  insurance  company  not  authorized  to  do 
business  in  the  state.^'' 

§  1623.  Relief  of  party  from  illegal  contract — In  general.    A 

bill  for  an  accounting  which  shows  on  its  face  that  it  is  based 
on  a  contract  which  is  contrary  to  public  policy  is  demurrable.^' 
Where  a  corporate  indebtedness  is  void  because  its  creation  was 
not  authorized  by  the  railroad  commission  as  required  by  stat- 
ute; the  fact  that  it  has  received  and  used  the  money  for  cor- 
porate purposes  will  not  enable  the  creditor  to  recover  it  upon 
the  theory  of  money  had  and  received,  since  this  would  permit 

14  Kansas  City  Life  Ins.  Co.  v.  18  As  where  it  shows  that  it  is 
Elmore,  —  Tex.  Civ.  App.  — ,  226  based  on  a  contract  employing  a 
S.  W.  709.  corporation  and  an  attorney  joint- 

15  Grand  Valley  Water  tTsers '  ly  to  collect  accounts,  which  is 
Ass'n  V.  Zumbrunn,  272  Fed.  943.  contrary  to  public  policy  because 

16  Cavanna  v.  Tri-iState  Co-oper-  involving  an  attempt  by  the  cor- 
ative  Ass'n,  77  Pa.  Super.  Ct.  358.  poration  to  practice  law.    Midland 

17  Cordy  v.  Hale,  177  Wis.  68, 187  Credit  Adjustment  Co.  v.  Donnel- 
N.  W.  663.  ley,  219  111.  App.  271. 
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the  doing  indirectly  of  that  which  is  directly  and  positively 
prohibited  by  statute.^^ 

§  1626.  —  Contnujts  fully  performed.  Where  a  contract 
making  tips  received  by  an  employee  of  a  hotel  company  the 
property  of  the  company  is  made  void  by  statute,  the  employee 
cannot  recover  from  the  company  tips  so  paid  over  to  it,  since 
he  is  in  pari  delicto.^" 

§  1627.  —  Parties  not  in  pari  delicto.  Creditors  of  an  insol- 
vent corporation  may  recover  money  paid  out  by  it  under  a 
contract  which  is  illegal  because  in  restraint  of  trade,^^  and 
this  right  passes  to  the  corporation's  trustee  in  bankruptcy^* 
and  may  be  enforced  by  a  purchaser  from  the  trustee.*' 

19  Lumpkin    v.    Brown,    —    Tex.  21  Adcock    v.    New    Crystal    lee 

Com.  App.  — ,  229  S.  W.  498,  rev'g  Co.,  144  Tenu.  511,  234  S.  W.  336. 

—  Tex.  Civ.  App.  — ,  206  S.  W.  217.  22  See  §  5205,  infra. 

20Gloyd  V.  Hotel  La  SaUe  Co.,  23  See  §5202,  infra. 
221  111.   App.   104. 
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CHAPTER  39 

Corporate  Meetings  and  Elections 

I.   NECESSITY  FOE  AND   CALLING   OE   MEETINGS 

§  1630.  —  Necessity  for  and  duty  to  hold  meetings. 
§  1632.  Bemedies  on  refusal  to  call  meetings. 

II.   TIME  AND  PLACE  OP   HOLDING    MEETINGS 

§  1634.  Place  of  holding  meetings — In  general. 
§  1635.  Meetings  held  without  the  state. 

III.   NOTICE  or  MEETINGS 

§  1637.  In  general. 

§  1638.  Form  and  mode  of  notice. 

§  1639.  Statement  of  business  to  be  transacted. 

§  1641.  Waiver,  estoppel  and  ratification. 

IV.    CONDUCT   OP   MEETINGS   AND   ELECTIONS 

§  1643.  Quorum. 

§  1645.  Inspectors  of  elections. 

§  1647.  Number  necessary  to  decide  or  elect. 

§  1650.  Voting,  count  of  vote  and  announcement  of  result. 

§  1651.  Reconsideration. 

§  1653.  Adjournment  or  postponement. 

V.   THE  RIGHT  TO  VOTE  AND  PERSONS  ENTITLED  TO  DO   SO 

§  1656.  Nature  and  extent  of  the  right. 

§  1658.  Persons  entitled  to  vote — Charter  or  statutory  provisions. 

§  1664.  —  Eight  to  vote  as  between  pledgor  and  pledgee. 

§  1665.  —  Stock  or  transfer  books  as  evidence. 

§  1667.  —  Executors,  administrators,  surviving  partners. 

VI.   NUMBER  OP  VOTES  AND  CUMULATIVE  VOTING 

§  1678.  The  voting  unit — In  general. 

VII.   PROXIES    OR   POWERS    OP   ATTORNEY    TO  VOTE   SHARES 

§  1689.  Form  and  genuineness  of  proxies. 

§  1692.  Authority  of  proxies  and  effect  of  representation. 

§  1694.  Eevocation  or  termination  of  power. 
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Ch.  39]       CoEPOKATE  Meetings  and  Elections       [§  1634 

yin.   COMBINATIONS  AND  POOLING   AGREEMENTS    AMONG    STOCKHOLDERS 

§  1696.  In  general. 

§  1698.  Agreements   or   combinations   in   fraud    of    other    stockholders   or 
creditors. 

IX.   REVIEW  AND   CONTROL   OP  ELECTIONS   BY    COURTS 

§  1699.  Quo  warranto  and  mandamus. 

§  1700.  Jurisdiction  in  equity  generally. 

§  1702.  Injunction  against  voting,  or  to  prevent  denial  of  right. 

§  1703.  Supervision  of  elections. 

I.  necessitt  for  and  calling  of  meetings 

§1630.  — Necessity  for  and  duty  to  hold  meetings.  Cor- 
porate action  cannot  be  expressed  or  made  binding  by  less  than 
a  quorum  of  the  stockholders  acting  jointly  at  a  meeting  thereof 
regularly  called.^ 

§  1632.  Remedies  on  refusal  to  call  meetings.  Where  the 
duty  of  calling  a  stockholders'  meeting  for  the  purpose  of 
electing  directors  rests  on  the  president^  of  a  corporation  under 
its  charter,  a  suit  for  mandamus  to  compel  the  calling  of  such 
a  meeting  is  properly  brought  against  the  president  as  such, 
rather  than  against  him  as  an  individual  or  against  the  corpora- 
tion.^ In  Delaware,  by  statute,  the  chancellor  may,  on  peti- 
tion, summarily  order  a  meeting  of  stockholders  to  elect  di- 
rectors, and  may  punish  the  directors  for  contempt  for  failure 
to  obey  the  order.* 

n.  TIME  and  place  of  holding  meetings 

§  1634.  Place  of  holding  meetings — In  general.  In  Ohio  cor- 
porations are  given  power  to  fix  by  their  regulations  the  place  of 
holding  meetings  when  no  other  provision  is  especially  made  by 
statute,  and  regulations  on  the  subject  are  binding  on  the  stock- 
holders, and  a  meeting  to  be  valid  must  be  held  at  the  place  so 
prescribed.*    The  fact  that  notices  of  an  election  to  be  held  at 

1  Lawrence  v.  Montgomery  Gas  Atl.  317;  In  re  Gulla,  —  Del.  Ch. 
Co.,  —  W.  Va.  — ,  106  S.  E.  890.  — ,  114  Atl.  596. 

2  Michel  V.  Michel,  151  La.  541,  4  State  v.  Shaw,  —  Ohio  — ,  134 
92  So.   50.  N.  B.  643. 

8  In  re  Gulla,  —  DeL  Ch.  — ,  115 
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the  new  location  are  sent  out  simultaneously  witli  the  mailing 
of  a  certificate  to  the  secretary  of  state  certifying  a  change  by 
the  directors  of  the  principal  place  of  business  of  the  corpora- 
.tion,  and  hence  before  such  certificate  is  received  by  the  sec- 
retary of  state,  does  not  invalidate  the  election  where  the  certifi- 
cate is  filed  and  recorded  before  the  election  is  held,  and  it  ap- 
pears that  no  party  in  interest  was  in  any  way  injured  or  prej- 
udiced.* 

§  1635.  Meetings  held  without  the  state.    Meetings  for  the 

exercise  of  strictly  corporate  functions  cannot  be  held  outside  of 
the  state.® 

HI.    NOTICE  OF   MEETINGS 

§  1637.  In  general.  An  attempted  surrender  of  the  corporate 
charter  at  a  special  meeting  of  which  one  of  the  stockholders  has 
no  notice,  and  at  which  he  is  not  present,  is  null  and  void.'' 
Statutes  requiring  notice  are  for  the  benefit  of  the  real  stock- 
holders,* and  the  validity  of  the  meeting  is  not  affected  by  fail- 
ure to  give  notice  to  persons  having  no  beneficial  interest  in 
stock  standing  in  their  name  where  the  real  owners  thereof  are 
present  and  voting.^ 

§  1638.  Form  and  mode  of  notice.  The  notice  must  be  given 
for  the  length  of  time,  if  any,  prescribed  by  the  statute,  charter 

Bin  re  Zenitherm  Co.,  —  N.  J.  as    directors,    and    the    board    of 

L.  — ,  113  Atl.  327.  directors    of    the    second   company 

6  Hening  & ,  Hagedorn  v.  Glan-  directed  that  the  certificates  held 
ton,  27  Ga.  App.  339,  108  S.  E.  by  such  individuals  be  canceled 
256.  and     reissued     in     the     names     of 

7  Quinn  v.  McLendon,  —  Ark.  others,  and  a  demand  was  served 
— ,   238   S.  W.  32.  on  such  individuals  directing  them 

8  Guaranty  Loan  Co.  v.  Tread-  to  transfer  their  certificates  ac- 
well,  53  Cal.  App.  538,  200  Pac.  cordingly  it  was  held  that  they 
653.  thereby  ceased  to  be  stockholders 

9  Where  the  beneficial  ownership  in  name  and  were  not  entitled  to 
of  all  of  the  stock  of  a  corpora-  notice  of  a  meeting  of  the  first 
tion  was  in  another  corporation,  company,  though  they  refused  to 
but  three  shares  were  issued  to  transfer  their  shares.  Guaranty 
three  individuals  solely  for  the  Loan  Co.  v.  Treadwell,  53  Cal. 
purpose  of  qualifying  them  to  act  App.  538,  200  Pac.  653. 
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Oh.  39]       CoBPOEATE  Meetings  and  Elections       [§  1641 

or  by-laws.i"  A  statute  providing  for  notice  "by  publication  for 
ten  days ' '  requires  that  the  publication  continue  for  a  period  of 
ten  days.^^  If  the  publication  is  in  a  daily  paper  the  notice  must 
be  kept  in  it  during  the  entire  period  of  ten  days,  and  if  in  a 
weekly  paper  the  notice  must  appear  in  all  issues  of  the  paper 
during  the  ten  days  preceding  the  meeting.^^  A  by-law  requir- 
ing notice  to  be  given  "at  least"  a  specified  number  of  days 
before  the  meeting  means  that  many  clear  days,  and  both  the 
day  of  the  service  and  the  day  of  the  meeting  must  be  excluded.^^ 
In  Ontario  it  is  provided  that  a  notice  served  by  post  shall  be 
deemed  to  be  served  at  the  time  when  it  would  be  delivered  in 
the  ordinary  course  of  post.^* 

§  1639.  Statement  of  business  to  be  transacted.  In  the  case 
of  special  meetings,  the  notice  must  state  the  business  to  be 
transacted,  and  no  other  business  than  that  stated  can  be  trans- 
acted.i5 

§1641.  Waiver,  estoppel  and  ratification.  The  matter  of 
notice  is  immaterial  when  all  the  stockholders  and  every  person 
interested  in  the  corporation  authorize  and  participate  in  the 
action  taken.^^  The  validity  of  the  meeting  is  not  affected  by 
failure  to  give  notice  where  all  the  stockholders  who  are  en- 
titled to  vote  are  present.^''  Action  taken  pursuant  to  the 
unanimous  vote  of  all  of  the  stockholders  is  valid  although  the 
meeting  at  which  it  was  authorized  was  not  called  for  that  pur- 
pose upon  a  specified  number  of  days'  notice,  as  required  by 
statute.^*  All  the  shareholders  may  waive  a  failure  to  give  the 
notice  of  an  intention  to  propose  a  resolution  as  an  extraordinary 
resolution  required  by  the  English  statute.     And  a  resolution 

10  state  V.  Shaw,  —  Ohio  — ,  134  13  Ashton  v.  Powers,  51  Ontario 
N.  E.  643.  L.  E.  309. 

11  State  V.  Shaw,  —  Ohio  — ,  14  Aahton  v.  Powers,  51  Ontario 
134  N.  E.  643.  L.   E.   309. 

12  Where  a  meeting  is  called  for  16  Gervasi  v.  Soeieta  Giusippi 
Feb.  8,  and  notice  is  published  in  Garibaldi  De  Mutuo  Succorso,  96 
an   issue    of    a   weekly    paper    on  Com.  50,  112  Atl.  693. 

Jan.  28,  but  not   in  an  issue   ap-  IBLarkin  v.  Maclellan,  140  Md. 

pearing  on  Feb.  4,  the  notice  is  in-      570,  118  Atl.  181. 
sufficient.    State  v.  Shaw,  —  Ohio 
— ,  134  N.  B.  643. 
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unanimously  adopted  at  a  meeting  at  which  all  of  the  stock- 
holders are  present  may  be  valid  as  an  extraordinary  resolution 
though  the  required  notice  is  not  given.^'  A  meeting  at  which 
all  of  the  stockholders  of  the  corporation,  who  are  all  members 
of  one  family,  are  present  may  be  a  corporate  meeting  if  so 
intended,  notwithstanding  lack  of  notice,  informalityj  and  fail- 
ure to  make  a  written  record  of  it.*"  But  if  not  so  intended,  then 
it  is  a  mere  conference  of  individuals,  whose  action  is  not  bind- 
ing on  the  corporation.*^  A  stockholder  who  is  present  and 
participates  in  a  special  meeting  without  objection  cannot  after- 
wards complain  that  the  notice  of  the  meeting  did  not  specify 
the  business  to  be  transacted.** 

IV.    CONDUCT  OP  MEETINGS  AND  ELECTIONS 

§  1643.  Quorum.  Statutes  sometimes  expressly  give  cor- 
porations power  to  fix  the  number  of  stockholders  necessary  to 
constitute  a  quorum  by  by-laws  or  regulations.*^  Where  the  by- 
laws prescribe  what  shall  constitute  a  quorum,  a  quorum  must 
be  present  in  order  to  give  the  meeting  power  to  elect  directors,- 
or  to  transact  any  other  business  except  to  adjourn.**  Shares 
of  stock,  to  be  counted  as  present  for  the  purpose  of  making  up 
a  quorum,  must  be  on  hand  either  in  person  or  by  proxy.  If 
present  as  proxies,  they  must  be  filed  with  the  secretary  of  the 
meeting.*^ 

17  Guaranty  Loan  Co.  v.  Tread-  23  State    v.    Shaw,    —   Ohio   — , 

well,    53    Cal.   App.    538,   200   Pae.  134  N.  E.  643. 

653.  24  In  re   Gulla,  —  Del   Ch.  — , 

ISScranton   Axle    &   Spring   Co.  115  Atl.  317. 

V.    Scranton   Board    of    Trade,   —  25  In  re  Gulla,  —  Del.  Ch.  — ,  115 

Pa.  — ,  113  Atl.  838.  Atl.   317. 

19  In  re  Oxted  Motor  Co.,  L.  E.  That  a  person  claimed  on  a  day 
[1921]    3    K.    B.    32.  prior  to  the  meeting  that  he  would 

20  Barnett  v.  Joseph  Mayer  &  have  certain  proxies  present  at  the 
Bros.,  119  Wash.  323,  205  Pae.  396.  meeting,  and  that  he  was. present, 

21  Meeting  held  to  have  been  a  does  not  justify  counting  such 
mere  informal  family  conference.  proxies  as  present,  where  he  did 
Barnett  v.  Joseph  Mayer  &  Bros;,  not  deposit  them  and  left  before 
119  "Wash.  323,  205  Pae.  396.  the  election.     In  re  Gulla,  —  Del. 

22  Gervasi    v.    iSocieta    Giusippi  Ch.  — ,  115  AtL  317. 
Garibaldi   De  Mutuo   Succorso,   96 

Conn.  50,  112  Atl.  693. 
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§  1645.  Inspectors  of  elections.  In  New  Tork  it  is  necessary 
to  the  validity  of  an  election  of  directors  that  there  shall  be  at 
least  two  inspectors  of  election,  especially  where  the  corporate 
by-laws  so  provide,  and  an  election  held  with  only  one  legally 
chosen  inspector  is  void,  at  least  where  it  does  not  clearly  ap- 
pear that  the  result  would  have  been  the  same  had  there  been 
two.^^  In  that  state  the  inspectors  of  election  preside  during 
an  election  of  directors,  but  at  all  other  times  the  president  of 
the  company  presides,  and  it  is  proper  for  him  to  preside  while 
inspectors  of  election  are  being  chosen  by  a  stock  vote.^''^  Where 
inspectors  are  chosen  by  the  stockholders,  any  stockholder  has 
a  right  to  have  a  stock  vote  taken.*^  The  mere  fact  that  the 
oath  of  the  inspectors  is  oral  instead  of  in  writing,  as  required 
by  the  statute,  will  not  invalidate  the  election,  where  no  fraud 
or  irregularity  in  the  reception  or  counting  of.  votes  or  in  other 
conduct  of  the  election  by  such  inspectors  is  shown.^^  Inspectors 
have  nothing  to  do  with  counting  for  a  quorum.*® 

§  1647.  Number  necessary  to  decide  or  elect,  A  provision  in 
a  certificate  of  incorporation  that  a  director  can  only  be  elected 
upon  the  unanimous  consent  of  all  the  stockholders  is  in  con- 
flict with  a  statutory  provision  that  directors  of  every  corpora- 
tion shall  be  chosen  by  a  plurality  of  the  votes,  and  hence  is 
void.'^  And  it  is  also  contrary  to  public  policy,  since  it  may 
work  a  fraud  upon  persons  purchasing  stock  in  ignorance  of  its 
provisions.'^ 

§1650.  Voting,  count  of  vote  and  announcement  of  result. 
A  by-law  providing  for  the  election  of  officers  by  mail  is  invalid 
when  ia  conflict  with  a  statute.'* 

26  In  re  Eemington  Type^writer  30  In  re  Gulla,  —  Del.  Ch.  — , 
Co.,  203  N.  Y.  App.  Div.   65,  196      115  AtL   317. 

N.  T.  Supp.  309.  31  In    re    Boulevard    Theatre    & 

27  In  re  Eemington  Typewriter  Eealty  Co.,  186  N.  Y.  Supp.  430, 
Co.,  203  N.  Y.  App.  Div.  65,  196  holding  that  the  word  "shall"  as 
N.  Y.  Supp.  309.  used  in  the  statute  is  mandatory. 

28  In   re   Eemington   Typewriter  32  In    re    Boulevard    Theatre    & 
Co.,  203  N.  Y.  App.  Div.   65,  196  Eealty  Co.,  186  N.  Y.  Supp.  430. 
N.  Y.  Supp.  309.  33 Powers   v.   Marine  Engineers' 

29  In  re  Zenitherm  Co.,  —  N.  J.  Beneficial  Ass'n,  52  Cal.  App.  551, 
L.   — ,   113  Atl.   327.  199  Pao.  353. 
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§  1651.  Reconsideration.^* 

§  1653.  Adjournment  or  postponement.  Where  an  annual 
meeting  has  been  legally  and  regularly,  and  by  a  majority  vote, 
adjourned  subject  to  call,  stockholders  may  not  legally  call  an- 
other meeting  in  the  interim  by  proceeding  under  a  statute  pro- 
viding for  the  calling  of  a  meeting  for  electing  directors  in  case 
they  are  not  elected  at  the  annual  meeting.^^ 

v.   THE  EIGHT  TO  VOTE  AND  PERSONS  ENTITLED  TO  DO  SO 

§  1656.  Nature  and  extent  of  the  right.  Generally  speaking, 
the  owner  of  a  majority  of  the  stock  of  a  corporation  may  vote 
it  so  as  to  secure  the  election  of  directors  to  his  liking,*®  and  on 
his  death  he  may  by  will  leave  it  to  trustees  with  directions  to 
vote  it  for  themselves  as  directors.*''^ 

§  1658.  Persons  entitled  to  vote — Charter  or  statutory  pro- 
visions. Except  as  limited  by  the  constitution,  the  legislature 
may  pass  general  laws  authorizing  corporations  to  issue  pre- 
ferred stock  with  limited  voting  powers.^*  Charters  of  hospitals 
sometimes  give  the  right  to  vote  for  managers  to  all  persons  who 
have  paid  a  specified  sum  for  the  support  of  the  institution  dur- 
ing the  year  preceding  the  election  and  have  registered  with  a 
designated  corporate  offieer.^^ 

§  1664.  —  Right  to  vote  as  between  pledgor  and  pledgee. 
Even  where  the  pledgor  has  the  right  to  vote  the  stock,  he  can- 
not by  his  vote  impair  the  rights  of  the  pledgee.  So  he  can- 
not affect  the  pledgee's  rights  by  voting  in  favor  of  a  transfer 
of  the  assets  of  the  corporation  to  another  corporation  in  return 
for  shares  of  the  latter 's  stock,  where  the  holder  of  the  pledged 
stock  will  be  a  minority  stockholder  in  the  second  corporation 
when  he  was  a  majority  stockholder  in  the  first.** 

S*  Eight  to  reconsider  vote,  see  38  Handle    v.    Winona   Coal    Co., 

note,  13  A.  L.  E.  131.  206  Ala.  254,  89  So.  790. 

36  State  V.  Shaw,  —  Ohio  — ,  134  As  to  the  right  to  amend  ehar- 

N.  E.  643.  ters,  see  chap.  57,  infra. 

86  In  re  Pittock's  WiU,  —  Ore.  89  Paul  v.  Bell,  150  Ga.  811,  105 

— ,  199  Pac.  633.  S.  E.   481. 

37 In  re  Pittock's  Will,  —  Ore.  40Murrin    v.    Archbald    Consol. 

— ,  199  Pac.   633.  Coal   Co.,   187  N.   T.  Supp.   606. 
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§  1665.  —  Stock  or  transfer  books  as  evidence.  Statutes 
sometimes  require  the  directors  to  have  the  books  containing  the 
names  of  the  stockholders  present  at  the  election,*^  and  to  have 
a  list  of  the  stockholders  entitled  to  vote  prepared  a  specified 
time  before  every  election,  and  to  have  the  same  present  at  the 
election.*^ 

§  1667.  —  Executors,  administrators,  surviving  partners.    It 

is  the  duty  of  an  administrator  to  vote  shares  of  stock  belonging 
to  the  estate  of  his  decedent.*' 

VI.    NUMBER  OP  votes  AND  CUMULATIVE  VOTING 

S 1678.  The  voting  unit — ^In  general.  The  New  York  statute 
provides  that  unless  otherwise  provided  in  the  certificate  of  in- 
corporation, every  stockholder  shall  be  entitled  at  every  meeting 
of  the  corporation  to  one  vote  for  every  share  of  stock  standing 
in.  his  name  on  the  books  of  the  corporation.** 

VII.   PEOXIES  OK  POWEES  OF  ATTOENET  TO  VOTE  SHAKES 

§  1689.  Form  and  genuineness  of  proxies.  The  federal  reve- 
nue act  of  1919  does  not  invalidate  unstamped  proxies  so  as  to 
prevent  them  from  being  voted,*^  nor  render  inspectors  of  elec- 
tion and  presiding  ofiicers  who  accept  the  votes  represented  by 
them  liable  to  a  penalty.*^ 

41  In  re  Zenitheim  Co.,  —  N.  J.  45  State  v.  Miller,  173  Wis.  412, 
L.  — ,   113   Atl.  327.  181  N.  W.   745,   setting   aside   for- 

42  The  provision  of  the  New  Jer-  mer  judgment  173  Wis.  412,  179 
sey   statute   requiring   such   a  list  N.  W.  815. 

to  be  prepared  at  least  ten  days  46Eeceiving    and    counting    the 

before  every  election  is  directory  votes    represented    by    unstamped 

in  so  far  as  the  time  is  concerned,  proxies     does    not    constitute    an 

and  the  fact  that  the  list  is  pre-  acceptance    of   the   proxies   within 

pared  less  than  ten  days  before  the  the  provision  of  the   act   of  1919 

election    does    not    invalidate    the  that    whoever    "accepts"    an    in- 

election.     In  re  Zenitherm  Co.,  —  strument  without  the  full  amount 

N.   J.   L.  — ,   113   Atl.   327.  of  the  tax  thereon  shall  be  guilty 

43  Mississippi  Valley  Trust  Co.  of  a  misdemeanor.  State  v.  Miller, 
V.  Taylor,  —  Mo.  App.  — ,  238  S.  173  Wis.  412,  181  N.  W.  745,  set- 
W.  558.  ting    aside    former    judgment    173 

44  In   re    Eemingtcn    Typewriter  Wis  412,  179  N.  W.  815. 
Co.,   203  N.  T.   App.   Div.   65,  196 

N.  T.  Supp.  309. 
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§  1692.  Authority  of  proxies  and  effect  of  representation. 
General  authority  to  act  for  the  stockholder  as  fully  as  he  could 
do  if  personally  present,  authorizes  the  holder  of  the  proxy  to 
vote  to  ratify  a  chattel  mortgage  to  directors  which  is  voidable 
because  authorized  at  a  directors'  meeting  at  which  the  presence 
of  the  interested  directors  was  necessary  to  make  up  a  quorum 
and  because  two-thirds  of  the  stock  had  not  assented  to  it  as 
required  by  the  charter.*' 

§  1694.  Revocation  or  termination  of  power.  In  New  York 
by  statute  a  proxy  is  revocable  at  the  pleasure  of  the  person  ex- 
ecuting it.** 

Vm.    COMBINATIONS   AND  POOLING  AGREEMENTS   AMONG 
STOCKHOLDERS 

§  1696.  In  general.*^  It  is  lawful  and  legitimate  for  stock- 
holders to  combine  their  holdings  for  the  purpose  of  contmlling 
the  management  and  business  affairs  of  the  corporation.^"  Con- 
tracts of  majority  stockholders  by  which  they  agree  to  vote  for 
certain  persons  for  directors  so  as  to  secure  to  themselves  the 
control  of  the  corporation  are  not  illegal  so  long  as  no  fraud  is 
committed  on  the  corporation  nor  wrong  done  to  the  other  stock- 
holders.^^ 

§  1698.  Agreements  or  combinations  in  fraud  of  other  stock- 
holders or  creditors.  An  agreement  by  a  stockholder  guaran- 
teeing that  as  long  as  a  person  lives  he  will  be  furnished  em- 
ployment by  the  corporation  and  will  share  in  its  management 
is  contrary  to  public  policy,  since  it  is  an  attempt  to  bargain 
away  in  advance  the  independent  judgment  which  the  guarantor 
is  bound  to  exercise  in  easting  his  vote  as  a  stockholder.**    An 

4i7McClean  v.  Bradley,  282  Fed.  and  selling  the  stock  or  the  prop- 

1011.  erty   of   the    company  at   not  less 

48 Luitwieler    v.    Luitwieler  than    a    specified    price,    held   not 

Pumping   Engine    Co.,    118    N.    T.  contrary  to  public  policy.     Eobert- 

Misc.  192,  192  N.  T.  Supp.  891.  son  v.  First  Nat.  Bank,  35  Idaho 

49  Voting    trusts,    see    chap   40,  363,  206  Pac.  689. 

infra.  61  In  re  Pittock's  Will,  —  Ore. 

60  Pooling     agreement     for    the  — ,  199  Pac.  633. 

purpose  of  acquiring  the  majority  52  Seitz  v.  Michel,  148  Minn.  80, 

of  the   stock   of  a   hotel   company  12  A.  L.  E.  1060,  181  N.  W.  102. 
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agreement  between  members  of  a  faction  holding  a  majority  of 
the  stock  of  a  corporation  whereby  the  voting  power  of  their 
stock  is  placed  absolutely  and  unqualifiedly  in  one  of  their  num- 
ber for  a  long  period  of  time,  and  whereby  it  is  agreed  that 
certain  of  the  members  shall  hold  salaried  offices,  and  whereby 
minority  stockholders,  not  parties  to  the  agreement,  may  be  ex- 
cluded from  participating  in  the  management  and  control  of 
the  corporation,  or  holding  any  of  such  salaried  offices  during 
such  period,  is  contrary  to  public  policy  and  void.*^  An  agree- 
ment whereby  a  stockholder  is  to  receive  a  personal  considera- 
tion in  return  for  his  action  or  inaction  in  a  matter  involving 
the  interests  of  all  the  stockholders  is  contrary  to  public  policy 
and  void,  where  it  is  not  known  by  or  assented  to  by  the  other 
stockholders.^* 

JZ.   KEVIEW  AND  CONTROL  OF  ELECTIONS  BY  COURTS 

§1699.  Quo  warranto  and  mandamus.  Quo  warranto  is  the 
proper  remedy  to  determine  the  title  to  a  corporate  office.** 
Under  the  Alabama  statute  any  member  of  a  private  corporation 
may  maintain  quo  warranto  proceedings  to  oust  any  one  usurp- 
ing any  office  therein  without  showing  who  in  fact  has  title  to 
such  office.*®  As  a  general  rule,  mandamus  is  not  a  proper  pro- 
ceeding in  which  to  try  the  title  or  right  to  a  corporate  office.*' 
And  in  mandamus  to  obtain  possession  of  such  an  office  it  is 
generally  sufficient  for  the  plaintiff  to  show  a  prima  facie  title.** 
But  it  has  been  held  that  the  fact  that  a  person  claiming  to  have 
been  elected  as  a  member  of  the  board  of  trustees  of  a  corpora- 

53  English    v.    Eosenkrantz,    153  66  Denison     v.     Brotherhood     of 

Ga.  726,  111  S.  E.  98,  rev'g  26  Ga.  American  Yeomen,   191  Iowa  698, 

App.  234,  105  iS.  B.  729,  opinion  of  182  N.  W.  873;  Carpenter  v.  Clark, 

supreme  court  conformed  to  28  Ga.  217  Mich.  63,  185  N.  W.  868. 

App.  432,  111  S.  E.  704.  66  State  ex  rel.  Barrick  v.  Davi- 

64  As  an  agreement  by  a  stock-  son,  —  Ala.  — ,  93  So.  870. 

holder  to  pay  another  stockholder  57  Hempstead  v.   Atchison,  T.  & 

a  portion  of  the  amount  which  the  S.  F.  Hospital  Ass'n,  —  Kan.  — , 

former  was  to  collect  as  a  creditor  210  Pac.  492;   Carpenter  v.  Clark, 

from  the  corporation  in  considera-  217  Mich.  63,  185  N.  W.  868.    And 

tion  of  the  other  stockholder  with-  see  §  3293,  infra, 

drawing  his   opposition   to   a   sale  68  Hempstead  v.  Atchison,  T.   & 

of  its   assets   by  the   corporation.  S.  F.  Hospital  Ass'n,  —  Kan.  — , 

Brady  v.  Bean,  221  IlL  App.  279.  210  Pac.  492. 
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tion  is  ineligible  by  reason  of  a  disqualification  involving  moral 
turpitude  is  a  good  defense  to  a  mandamus  proceeding  brought 
by  him  against  the  other  trustees  to  compel  them  to  recognize 
him  in  that  capacity .^^ 

§  1700.  Jurisdiction  in  equity  generally.  A  court  of  equity 
will  not  determine  the  right  of  an  ofSce  as  between  two  claim- 
ants therefor  where  there  is  a  plain,  speedy  and  adequate  remedy 
at  law  by  quo  warranto.®"  Injunction  will  lie  in  favor  of  the 
incumbent  of  an  office  to  protect  him  in  the  discharge  of  the 
duties  of  the  office  against  an  adverse  claimant  until  the  latter 
shall  have  established  bis  right  to  the  office  by  an  action  or 
proceeding  at  law.*^ 

§1702.  Injunction  against  voting,  or  to  prevent  denial  of 
right.  A  court  in  which  a  suit  is  pending  to  have  stock  de- 
clared illegal  and  invalid  and  for  its  cancellation  will  tem- 
porarily restrain  the  holder  of  it  from  voting  it  at  an  approach- 
ing annual  meeting  and  the  corporation  from  taking  any  action 
at  said  meeting  except  to  adjourn  until  the  validity  of  such 
stock  has  been  determined,  where  otherwise  irreparable  damage 
to  the  stockholder  or  the  corporation  might  result.*' 

§  1703.  Supervision  of  elections.  A  court  of  equity  may,  in 
a  proper  case,  appoint  a  master  to  call  and  hold  a  meeting  for 
the  purpose  of  electing  directors,®*  and  in  Delaware  the  chan- 
cellor has  discretionary  power  to  appoint  a  master  for  that  pur- 
pose without  first  ordering  the  directors  to  hold  the  meeting.®^ 
In  passing  upon  objections  to  the  report  of  such  a  master  the 
sole  question  for  determination  is  whether  the  directors  were 
chosen  in  the  manner  provided  by  law  and  the  by-laws  of  the 
corporation,  and  the  court  will  not  consider  the  relative  fitness 

B9  Hempstead  v.  Atchison,  T.  &  63  Pierce  v.  Hanson,  —  R.  I.  — , 

S.  F.  Hospital  Ass'n,  —  Kan.  — ,  113  Atl.  115. 

210    Pac.    492.  64  In   re   GuUa,  —  Del.   Ch.  — , 

60Denison     v.     Brotherhood    of  114  Atl.  596. 

American  Teomen,   191  Iowa   698,  65  In   re   GuUa,  —  Del.   Ch.   — , 

182  N.  W.   873.  114  Atl.  596;  In  re  Gnlla,  —  Del. 

62Denison     v.     Brotherhood     of  Ch.  — ,  115  Atl.  317. 
American  Teomen,   191  Iowa   698, 
182  N.  W.  873. 
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of  the  candidates  or  the  relative  merits  of  contending  factions 
supporting  them.*®  Assaulting  and  interfering  with  a  master 
appointed  to'  hold  an  election  is  contempt  of  court.*' 

66  In  re  Gulla,  —  Del.  Ch.  — ,  115  67  In  re  GuUa,  —  Del.  Ch.  — ,  115 

Atl.   317.  Atl.   317. 
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CHAPTER  40 

Voting  Trusts 

§  1705.  Definition  and  general  considerations. 

§  1707.  Validity — In  general. 

§  1710.  —  Public  policy  as  affecting  validity — Statutory  provisions. 

§  1716.  —  Operation  as  restraint  on  alienation  or  trade. 

§  1719.  Effect  upon  rights  of  stockholders. 

§  1720.  Character  of  certificates  issued  under  trust  agreement. 

§1721.  Eemedies. 

§  1705.  Definition  and  general  considerations.^  There  is  no 
voting  trust  where  the  owner  of  a  majority  of  the  stock  of  a 
corporation  makes  a  testamentary  disposition  of  it  to  trustees 
with  a  direction  to  them  to  vote  it  in  a  particular  manner.* 

§  1707.  Validity— In  general.* 

§  1710.  —  Public  policy  as  affecting  validity — Statutory  pro- 
visions. A  Maryland  statute  expressly  authorizes  the  creation 
of  voting  trusts  for  a  time  not  exceeding  five  years.* 

§  1716.  —  Operation  as  restraint  on  alienation  or  trade.    The 

duration  of  the  trust  may  be  so  unlimited  as  to  render  it  in- 
valid.* 

1  Definition.  In  re  Pittock  's  4  State  Tax  Commission  v.  Com- 
Will,  —  Ore.  — ,  199  Pac.  633,  missioners  of  Baltimore  County, 
quoting  3  Fletcher  Cyc.  Corp.  138  Md.  668,  114  Atl.  717,  quoting 
§  1705.  the  statute. 

Effect  as  an  assignment  for  the  6  In   Canda  v.   Canda,  —  N.  J. 

benefit  of  creditors,  see  §  5017,  in-  Eq.     — ,     113     Atl.     503     (decree 

fra,  affirmed  on  other  grounds  —  N.  J. 

2  In  re  Pittock 's  Will,  —  Ore.  Err.  &  App.  — ,  112  Atl.  727),  a 
— ,  199  Pac.  633,  quoting  3  Flet-  testamentary  trusteeship  of  stock 
cher  Cye.  Corp.  §  1705.  in    the    hands    of    executors    and 

3  ' '  Limitations  on  the  Validity  -trustees  was  held  to  amount  to  an 
of  Voting  Trusts"  is  the  subject  illegal  voting  trust  because  of  its 
of  an  article  by  Marion  Smith  in  possible   duration. 

22  Columbia  Law  Review  627. 
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§  1719.  Effect  upon  rights  of  stockholders.  The  stockholders 
have  the  beneficial  interest  in  the  stock  transferred  to  the 
trustees,^  and  are  to  be  regarded  as  the  owners  of  it  for  the  pur- 
pose of  taxation.'' 

§1720.  Character  of  certificates  issued  under  trust  agree- 
ment. Certificates  of  voting  trustees,  representing  the  bene- 
ficial interest  in  shares  of  stock,  are,  for  practical  purposes, 
similar  to  certificates  of  the  shares  of  stock.*  Usually  the 
certificates  may  be  transferred  or  sold  the  same  as  the  original 
stock  certificates,  except  that  they  are  transferable  on  the  books 
of  the  voting  trustees  instead  of  on  those  of  the  corporation.^ 
The  obligations  of  the  voting  trustees  in  respect  to  the  recogni- 
tion of  the  rights  of  transferees  of  such  certificates  are  the  same 
as  those  of  the  corporation  in  respect  to  transferees  of  stock 
certificates.^"  The  situs  for  purposes  of  taxation  of  stock  which 
has  been  transferred  to  voting  trustees  is  considered  in  another 
section.^^ 

§  1721.  Remedies.  One  of  several  trustees  is  not  a  necessary 
party  to  a  sUit  to  cancel  the  voting  trust  agreement,  where  a 
majority  of  the  trustees  have  the  right  to  vote  the  stock  and  to 
terminate  the  agreement  at  any  time,  and  all  the  others  are 
parties.^^ 

6  State  Tax  Commission  v.  Com-  lOG-arvan   v.    Certain   Shares   of 

missioners    of    Baltimore    County,  International    Agricultural     Corp., 

138  Md.  668,  114  Atl.  717.  276  Fed..  206. 

'  See  §  4623,  infra.  Seizure   by   alien   property   cus- 

8  Garvan  v.  Certain  Share  of  In-  todian,    see    §  3829,   infra, 
ternational  Agricultural  Corp.,  276  11  See   §  4623,  infra. 

Fed.  206.  12  Consolidated   Textile   Corp.   v. 

9  State  Tax  Commission  v.  Com-  Dickey,  269  Fed.  942,  rev'g  266 
missioners    of    Baltimore    County,      Fed.    587. 

138  Md.  668,  114  Atl.  717. 
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Management  and  Control  in  General 

§  1726.  Powers  of  stockholders — ^In  general. 
§  1727.  —  As  an  individual  acting  alone. 

§  1728.  —  Where  owner  or  owners  of  all  or  majority  of  stock  act. 
§  1733.  Control  of  directors  by  stockholders — General  rule. 
§  1736.  Eequirement  of  consent  of  stockholders — ^Necessity  created  by  char- 
ter or  statute. 
§  1737.  Eights  of  minority  stockholders — In  general. 

§  1726.  Powers  of  stockholders — In  general.  The  power  of 
leasing  the  property  of  a  corporation  to  another  corporation,  if 
it  exists  at  all,  is  primarily,  in  the  board  of  directors,  and  not  in 
the  stockholders  as  such.^ 

§  1727.  —  As  an  individual  acting  alone.  A  mere  stock- 
holder cannot  in  all  cases  be  said  to  be  engaged  in  the  corporate 
business.  He  puts  in  his  money  as  an  investment  and  his  owner- 
ship of  the  stock  does  not  place  him  in  a  managerial  position.^ 

§  1728.  —  Where  owner  or  owners  of  all  or  majority  of  stock 
act.  The  stockholders  of  a  corporation  are  in  final  analysis 
the  equitable  owners  of  its  property  to  the  extent  that  a  con- 
tract impounding  it  or  a  conveyance  passing  title  to  it  by  all 
of  them  will  be  binding  and  effective  for  that  purpose.'  So, 
where  all  the  stock  of  a  corporation  is  owned  by  a  single  person, 
neither  it  nor  its  receiver  can  avoid  a  deed  of  trust  executed  by 
the  corporation  and  indorsed  by  such  stockholder  on  the  ground 
that  the  corporation  had  no  power  to  execute  the  same  and  could 
not  be  precluded  from  setting  up  that  inability.*    And  a  loan 

1  Green  v.  People 's  Gas  Light  &  3  Boston  &  Texas  Corp.  v.  Guar- 
Coke  Co.,  118  N.  Y.  Misc.  1,  192  antee  Life  Ins.  Co.,  —  Tex.  Civ. 
N.  T.  Supp.  232.  App.  — ,  233  S.  W.  1022. 

2 Farmers'  State  Bank  v.  Peters-  4 Evidence  held  to  sustain  find- 
burg  State  Bank,  —  Neb.  — ,  187  ing  that  all  the  stock  of  a  corpo- 
N.  W.  117.  ration    was    owned    by    a    single 
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of  money  by  such  a  corporation  to  a  foreign  corporation  to  build 
a  railroad  within  the  state  is  not  invalid  under  a  statute  provid- 
ing that  only  domestic  corporations  may  construct  railways 
therein  but  which  does  not  prohibit  their  construction  by  in- 
dividuals.'' An  assignment  of  a  patent  in  the  name  and  on  be- 
half of  a  corporation  by  all  of  its  stockholders  conveys  at  least 
a  full  equitable  title,  though  the  board  of  directors  never  author- 
ized the  corporate  officers  to  execute  the  assignment.^  Where  by 
the  terms  of  a  corporation's  charter,  three  persons  are  all  of  its 
officers  and  are  entitled  to  receive  all  of  its  capital  stock,  a 
tender  by  one  of  them  to  a  subscriber  of  the  amount  of  stock 
for  which  he  subscribed  will  be  regarded  as  a  tender  by  the 
corporation,  and  the  corporation  will  not  be  held  to  have  been 
deprived  of  its  power  to  fulfill  the  subscription  contract  be- 
cause all  di  its  stock  was  paid  for  by  such  persons.''  Generally 
speaking,  all  of  the  stockholders  of  a  corporation,  by  unanimous 
consent,  may  dispose  of  its  property  as  they  please,  so  long  as 
they  do  nothing  against  public  policy.*  So  the  owners  of  all  of 
the  stock  of  a  corporation  may  use  its  funds  to  pay  their  per- 
sonal debts,*  and  hence,  in  equity,  may  have  an  indebtedness  to 
the  company  set  off  against  their  individual  indebtedness.^' 
Where  all  of  the  directors  and  all  of  the  stockholders,  except 
the  owners  of  one  or  two  shares,  signed  an  agreement  authoriz- 
ing a  person  to  take  possession  of  all  of  the  corporate  property 
and  to  assume  exclusive  control  and  management  of  its  busi- 
ness for  the  benefit  of  one  of  its  creditors,  and  there  was  no 
showing  of  fraud,  it  was  held  that  the  fact  that  the  agreement 
was  not  authorized  at  a  corporate  meeting,  and  was  not  in  the 

individual  though  some  of  it  stood  TBurehill     v.     Hermsmeyer,     — 

in  the  names  of  others.     Boston  &  Tex.  Civ.  App.  — ,  230  S.  W.  809. 

Texas  Corp.  v.  Guarantee  Life  Ins.  8  Jesse     v.     Pour-Wheel     Drive 

Co.,  —  Tex.  Civ.  App.  — ,  233   S.  Auto  Co.,  177  "Wis.  627,  189  N.  W. 

W.  1022.  276. 

6  Boston  &  Texas  Corp.  v.  Guar-  8  United    States   Gypsum    Co.   v. 

antee  Life  Ins.  Co.,  —  Tex.   Civ.  Mackey  Wall  Plaster  Co.,  60  Mont. 

App.  — ,  233  S.  W.  1022.  132,  199  Pac.  249. 

6  Computing  Scale  Co.  v.  Toledo  10  United  States  Gypsum   Co.  v. 

Computing  Scale  Co.,  279  Fed.  648,  Mackey  Wall  Plaster  Co.,  60  Mont, 

certiorari  denied  257  U.  S.  657,  66  132,  199  Pac.  249. 
L.  Ed.  420. 
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form  of  a  corporate  resolution,  did  not  affect  its  validity.^^ 
Where  a  person,  who  owned  all  of  the  stock  of  a  corporation  ex- 
cept a  sufficient  number  of  shares  to  qualify  other  persons  to 
act  as  directors  and  controlled  the  board  of  directors,  so  that 
the  corporation  was  but  his  double  or  alter  ego,  gave  a  note  of 
the  corporation  in  renewal  of  his  individual  notes  to  a  partner- 
ship, and  later  became  an  executor  of  one  of  the  partners,  and 
the  note  would  have  been  barred  by  the  statute  of  liihitations 
if  regarded  as  an  obligation  of  the  corporation,  but  was  en- 
forceable against  the  executor  because  of  his  fiduciary  relation- 
ship if  regarded  as  his  individual  obligation,  it  was  held  that 
the  fiction  of  corporate  entity  would  be  disregarded  and  the  note 
would  be  regarded  as  his  individual  obligation. ^^ 

§  1733.  Control  of  directors  by  stockholders — General  rule.^* 

§  1736.  Requirement  of  consent  of  stockholders — Necessity 
created  by  charter  or  statute.  A  provision  in  the  charter  re- 
quiring the  consent  of  a  majority  of  the  members  of  the  corpo- 
ration to  the  making  of  deeds  and  conveyances  and  contracts  in 
relation  to  land  does  not  apply  to  a  contract  to  pay  a  real  estate 
agent  a  commission  for  selling  land,  and  such  a  contract  may  be 
made  by  the  trustees  without  such  consent,  in  the  absence  of 
any  provision  in  the  charter  or  by-laws  requiring  it.^*  A  stock- 
holder may,  by  his  conduct,  estop  himself  from  questioning  the 
validity  of  a  lease  given  without  ratification  at  a  stockholders' 
meeting." 

§  1737.  Rights  of  minority  stockholders — In  general.^^ 

11  Harris  v.  Moreland  Motor  14  Stablein  v.  Hutterdsche  Ge- 
Truck  Co.,  279  Fed.  543.  meiude,  —  S.  D.  — ,  189  N.  W.  312. 

12  Minifie  v.  Eowley,  187  Cal.  IS  Elder  v.  Western  Mining  Co., 
481,   202  Pac.   673.  280  Fed.  569. 

18  See    §4065,   infra.  16  See    §§3973-4027,    infra. 
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Directors,  Other  Officers  and  Agents 

I.   GENERAL    CONSIDERATIONS. 

§1740.  Distinction  between  "officers"  and  mere  agents — In  general. 

§  1743.  Who  are  officers — In  general. 

§  1745.  —  Directors  as  officers. 

§  1746.  —  General  manager  or  agent  as  officer. 

§  1749.  Number  of  directors. 

§  1763.  Validity  of  agreements  relating  to  corporate  offices — In  general. 

§  1755.  Proof  of  official  position. 

II.   ELECTION    OR    APPOINTMENT 

§  1758.  By  whom  to  be  elected  or  appointed — In  general. 
§  1761.  Time  and  mode — In  case  of  elections  by   stockholders. 
§  1763.  Mandamus  to  compel  election. 
§  1767.  Appointment  of  agents. 

III.   QUALIFICATIONS   AND  ELIGIBILITY 

§  1769.  General   rules. 

V.    TERM    or    OPPICB 

§  1803.  Termination  by  election  of  successor. 
§  1808.  Holding  over. 

TI.   RESIGNATION 

§  1811.  Notice  and  acceptance  of  resignation. 
§  1813.  Effect  of  resignation. 

VII.   REMOVAL  or  OFFICERS 

§  1814.  Inherent  power — In  general. 

§  1816.  —  Removal  for  cause. 

§  1817.  Express  power — In  general. 

§  1819.  Who  may  remove. 

§  1822.  Resort  to  courts  to  interfere  with  action  of  corporate  officers  in 

regard  thereto. 
§  1823.  Grounds  for  removal. 
§  1824.  Conditions  and  procedure. 
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VIII.   EEMEDIES  TO  DETERMINE  TITLE  TO  OmCE 

\  1826.  Quo  warranto. 

i  1827.  Mandamus. 

i  1828.  Jurisdiction  in  equity — General  rule. 

IX.   DE   TACTO  OPFICEES 

i  1834.  Definition. 

i  1835.  To  what  officers  applicable — Necessity  'for  color  of  title. 

i  1837.  —  Irregularities  connected  with   election. 

i  1838.  —  Persons  not  eligible   or  who  become  disqualified. 

i  1840.  De  jure  office  as  essential  to  de  facto  officer. 

i  1841.  Powers  and  rights  of  de  facto  officers — In  general. 

j  1842.  —  Acts  in  favor  of  de  facto  officers  themselves  as  invalid. 

i  1849.  Acts  as  binding  on  corporation. 

1 1851.  Collateral  attack  by  third  persons. 

1 1852.  Liabilities  of  de  facto  officers. 

X.    MEETINGS    OP    DIEECTOES 

1 1854.  Necessity  for  action  as  a  board — In  general. 

;  1855.  —  Effect  of  consent  of  all  of  directors. 

i  1856.  —  Exception  where  custom  or  usage  to  the  contrary. 

i  1857.  —  Exception  where   directors  own  all  the   stock. 

( 1860.  —  Effect  of  ratification  by  stockholders. 

( 1864.  Place  of  meeting — Within  the  state. 

( 1865.  —  Outside  the  state. 

( 1866.  Calling  of  meetings. 

i  1868.  Necessity  for  notice  of  meeting — Special  meetings. 

( 1881.  Conduct  of  meetings. 

i  1882.  Quorum — ^What  is  in  absence  of  regulatory  provision. 

( 1884.  —  Effect  of  vacancies  in  board  reducing  number  below  minimum. 

1 1888.  Number  necessary  to  decide. 

( 1889.  Counting  interested  or  disqualified  directors. 

1 1892.  Effect  of  irregularity  or  illegality — In  general. 

i  1893.  —  Eatification  by  directors  or  stockholders. 

i  1894.  Estoppel  against  innocent  third  persons. 

i  1895.  Vote  or  resolution  as  constituting  a  contract. 

XI.   POWEES    or    OFFICERS    AND   AGENTS   IN    GENERAL 

1 1896.  General  rules. 

i  1899.  —  Powers  expressly  conferred. 

( 1900.  —  Powers  incidental  to  powers  expressly  conferred. 

i  1904.  How  authority  conferred. 

( 1905.  Statements  of  officer  or  agent  as  to  his  powers. 

i  1908.  Express  powers  conferred  on  two  or  more  j6intly. 
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§  1910.  Ultra  vires  acts — General  rules. 

§  1916.  Apparent  power  and  estoppel  to  deny  power — General  rules. 

§  1918.  —  What  constitutes  apparent   authority. 

§  1922.  —  As  affected  by  secret  instructions  or  prohibitions. 

§  1923.  Necessity  for  knowledge  of  and  reliance  on  former  acts  by  other 

party  to  contract. 
§  1926.  Actual  or  constructive  notice  of  powers  of  of&cers  or  agents  to 

third  persons  dealing  with  corporation — In  general. 
§1927.  — Actual  notice. 
§  1928.  —  Constructive  notice. 

§  1929.  —  Notice  from  individual  or  adverse  interest  of  officer  or  agent. 
§  1931.  —  By-laws  as  notice. 
§  1932.  Constructive  notice  of  powers  of  officers  or  agents  by  members  or 

other   ofSeers   of   corporation. 
§  1933.  Power  to  borrow  money. 

§  1934.  Power  to  execute  commercial  paper — ^In  general. 
§  1936.  Power  to  mortgage. 

§  1937.  Power  to  employ  physicians  and  surgeons — ^In  general. 
§  1939.  Powers  of  subordinate  agents  or  employees — In  general. 
§  1940.  —  Powers  of  purchasing  or  selling  agents. 
§  1941.  Powers  of  general  solicitor  or  counsel,  and  of  attorneys. 
§  1943.  Presumptions  and  burden  of  proof — In  generaL 
§  1944.  —  Presumptions  from  seal. 
§  1945.  Question  of  power  as  one  of  law  or  fact. 
§  1946.  Who  may  urge  want  of  power — In  general. 

Xn.  DELEGATION  OF  AUTHOKITY  BT  DIEECTORS   OR  OTHEE  OFFICERS   OE  AGENTS 

§  1960.  Delegation  of  authority  by  officers  and  agents  other  than  directors. 

Xni.   POWERS    OF    DIEECTORS 

§1961.  General  rules. 

§  1966.  Power  to  elect  officers,  and  employ  agents  or  hire  employees — In 
general. 

§  1968.  Borrowing  money  and  executing  notes  or  bonds  therefor. 

§  1969.  Mortgages  and  pledges  of  property. 

§  1971.  Sales  in  ordinary  course  of  business. 

§  1975.  Assignments  for  the  benefit  of  creditors. 

§  1976.  Issuance  and  sale  of  stock. 

§  1979.  Dividends. 

§  1985.  Acts  of  bankruptcy — ^Filing  voluntary  proceedings  in  bankruptcy. 

§1988.  Actions. 

§  1994.  Changes  in  the  corporation  or  matters  not  within  its  regular  busi- 
ness— ^Making,  altering  or  repealing  by-laws. 

§  1995.  —  Amendment  or  alteration  of  ("harter. 

§  1998.  —  Sale  or  lease  of  entire  property. 
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XV.   POWERS  OP  PRESIDENT 

§  2006.  General  considerations. 

§  2010.  View  that  president  has  no  greater  power  than  any  other  director — 

Statement  of  rule. 
§  2013.  View  that  president  has  power  or  is  presumed  to  have  power  to 

act  in  ordinary  course  of  business — Illinois  rule. 
§  2014.  —  California   rule. 
§  2017.  —  Iowa  rule. 
§  2026.  — New  York  rule. 

§  2031.  —  Power  as  limited  to  acts  in  ordinary  course  of  business. 
§  2034.  Apparent    authority   and   powers   as    general    manager — Apparent 

authority. 
§  2035.  Ratification  of  acts. 
§  2036.  Contracts  of  employment — General  rule. 
§  2038.  Negotiable  paper — In  general. 
§  2039.  —  Express  or  apparent  authority  or  where  president  is  in  effect 

general  manager. 
§  2040.  —  Indorsement  of  negotiable  paper. 
§2042.  Purchases. 
§  2043.  Sales  or  exchanges. 
§  2046.  Assignment  for  benefit  of  creditors. 
§  2047.  Leases  or  contracts  of  hire. 
§  2048.  Mortgage  or  pledge. 

§  2049.  Guaranty  or  promise  to  pay  debt  of  another. 
§  2050.  Modification  or  rescission  of  contracts,  and  waiver. 
§2052.  Payments. 
§2053.  Beleases. 
§  2054.  Legal   proceedings — In  general. 

Xn.  POWERS    OP    VICE-PEESIDENT 

§2063.  In  general. 

§  2064.  Employment  of  agents. 

§  2065.  Purchases,  sales,  assignments  and  payments. 

§  2066.  Negotiable  paper. 

XVII.   POWERS    OP    SECKETAET 

§  2071.  Powers  and  duties  in  general — Nature  of  ofSee. 

§  2072.  —  Inherent  authority. 

§  2074.  Contracts  of  employment. 

§  2076.  Negotiable  paper. 

§  2077.  Purchases  and  sales. 

§  2078.  Assignments. 

§2085.  Payments. 

XVIII.   POWERS    OP    TKEAStJEER 

§  2089.  Negotiable  paper. 

§  2090.  Contracts  of  employment. 

§  2091.  Sales,  assignments,  pledges  and  mortgages. 
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XIX.   POWERS   OF  GENERAL   MANAGERS,    SUPERINTENDENTS,   BRANCH   MANAGERS 

AND    THE    LIKE 

§  2097.  Kinds  of  and  classifi(^ation. 

§  2098.  Powers  in  general — Statement  of  rule. 

§  2101.  Manager  of  branch  or  department. 

§  2102.  Contracts  in  general — Statement  of  the  rule. 

§  2104.  Contracts  of  employment — In  general. 

§  2106.  —  Employment  of  brokers  or  agents  to  buy  or  sell. 

§  2108.  —  For  what  length  of  time  contracts  of  employment  may  be  made. 

§  2110.  Borrowing  money. 

§2111.  Negotiable  paper — In  general. 

§  2112.  —  Accommodation  paper. 

§  2114.  Purchases — In  general. 

§  2117.  Sales — Personal  property. 

§  2121.  Mortgage,  pledge  or  lien. 

§  2122.  Leases  and  contracts  of  hire. 

§2123.  Insurance. 

§  2124.  Gambling    contracts. 

§  2126.  Guaranty  or  indemnity. 

§  2129.  Eeleases  or  modification  of  contracts. 

§  2130.  Payments. 

XX.   POWERS  OP  CASHIERS 

§  2138.  Cashiers  of  banks — In  general. 

§  2140.  —  Acceptance  of  deposits  and  repayment. 

§  2143.  —  Executing,  accepting,  etc,  negotiable  instruments. 

§  2146.  —  Purchases  and  sales,  including  transfers  of  commercial  paper. 

§  2149.  —  Pledge  or  mortgage. 

§  2152.  —  Guaranty. 

§  2154.  —  Eeleases. 

§  2156.  —  Accepting  payments. 

XXI.  ADMISSIONS,    DECLARATIONS    AND    REPRESENTATIONS     OP    OFFICERS     AND 

AGENTS 

§  2160.  General  rules — Statement  of  rule. 

§  2161.  —  Elements  making  declarations  or  admissions  binding. 

§  2162.  —  Statements  as  to  past  events. 

§2164.  — ^Application  of  rules. 

§  2165.  Eeports  of  officers  or  agents. 

§  2166.  Authority  implied  from  express  authority  conferred. 

§  2169.  Statements  of  particular  officers  or  agents — President. 

§  2170.  —  Vice-president. 

§  2171.  —  Secretary  or  treasurer. 

§2173.  —Cashier. 

§  2174.  —  Miscellaneous  agents. 

XXn.  RATIFICATION    AND    ESTOPPEL 

§  21 78.  statement  of  general  rule> 
§  2181.  Ultra  vires  acts. 
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§  2182.  Knowledge    as   element   of   ratification— ^General   rule. 

§  2183.  —  Matters  equivalent  to  knowledge  and  what  constitutes  knowledge. 

§  2185.  —  Knowledge   of  officer  or  agent  as  imputable  to   corporation. 

§  2186.  Who  may  ratify— General  rules. 

§  2187.  —  Eatification  of  one 's  own  acts. 

§2188.  — Directors. 

§  2190.  —  Stockholders. 

§  2193.  How  ratification  may  be  effected  in  general — Express  and  implied. 

§  2195.  Silence  or  acquiescence  as  ratification — General  rules. 

§  2196.  —  Application  of  rules. 

§  2198.  —  Time  within  which  to  disaffirm. 

§  2199.  Acceptance  and  retention   of  benefits  as   implied  ratification. 

§  2200.  Eecognition  or  adoption  of  act  or  contract  by  affirmative  acts  as 

ratification — In  general. 
§  2201.  —  Payments  by  corporation. 
§2202.  — Bringing  suit. 

§  2204.  Evidence  to  show  ratification — Presumptions. 
§  2205.  —  Burden  of  proof. 
§  2206.  Question   for   jury. 
§  2207.  Effect   of  ratification — General  rules. 
§2208.  — Eatification   of   part. 
§  2210.  Estoppel  of  officers,  agents  or  stockholders. 

XXni.   NOTICE  TO  OR  KNOWLEDGE  OP   OrPICERS   OK   AGENTS  AS   CHARGEABLE  TO 

.      CORPORATION 

§  2215.  General  statement  of  rule  as  applied  to  corporations. 

§  2217.  Necessity  for  existence  of  agency. 

§  2218.  Knowledge  obtained  outside  scope  of  duties  or  while  ilot  acting 
officially — Statement  of  rule. 

§  2219.  —  Purther  classification. 

§  2220.  —  Applications  of  rule. 

§  2221.  —  Qualification  of  rule  where  agent  subsequently  acts  in  regard  to 
matter  concerning  which  he  obtained  knowledge  outside  the  scope 
of  his  duties. 

§  2224.  Time  of  obtaining  knowledge  or  receiving  notice — Knowledge  ac- 
quired before  creation  of  agency. 

§  2227.  Constructive  notice  to  officer  or  agent  as  equivalent  to  actual 
knowledge  or  notice. 

§  2230.  Applicability  of  rules  to  particular  corporations. 

§  2231.  Application  of  general  rules  to  particular  officers,  agents  or  other 
persons — In  general. 

§2232.  — Director  or  directors. 

§  2234.  —  General  manager  or  ■  superintendent. 

§  2235.  —  President. 

§  2236.  —  Cashier  and  inferior  officers  or  agents  of  bank. 

§  2239.  Application  of  rules  to  knowledge  of  particular  facts — In  general. 

§  2240.  —  Application  to  defeat  claim  that  purchase  was  without  notice. 

§  2241.  —  Application  of  rules   to   establish  negligence. 
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§  2243.  Exception  to  general  rule  where  officer  or  agent  adversely  interested 

— Statement  of  exception. 
§  2244.  —  Reasons  for  exception. 

§  2245.  — •  When  interests  of  officer  or  agent  are  deemed  adverse. 
§  2247.  —  Illustrations  and  applications  of  exception. 
§  2248.  —  Where  same  person  is  agent  both  of  corporation  and  of  other 

party  to  transaction;   Interlocking  officers. 
§  2249.  —  Dealings  between  corporation  and  partnership  of  which  officer 

is    a   member. 
§  2251.  —  Qualification   of   exception  where   interested   officer  or   agent   is 

sole  representative  of  corporation  to  whom  notice  is  sought  to  be 

imputed. 
§  2256.  Knowledge  as  imputed  to  officer — ^Notice  to  one  officer  or  agent  as 

notice  to  other  officers  or  agents. 
§  2258.  —  Knowledge   of  officer  as  imputed  to  another  officer  as  an  in- 
dividual. 

XXIV.    OmCERS  CONSIDERED  AS   TRUSTEES   OR  FIDUCIARIES 

A.  General  Rules 

§  2261.  Directors  and  other  officers  as  trustees  or  agents — General  rule. 

§  2263.  Statutes  governing  trustees  in  general  as  applicable. 

§  2270.  Relation  to  individual  stockholders. 

§  2271.  Relation  to   creditors. 

§  2272.  Duties  and  responsibilities  arising  from  nature  of  office. 

§  2274.  Fiduciary  relationship  as  extending  to   subsidiary  corporation. 

§  2275.  Title  to  and  ppssession  of  corporate  property — In  general. 

§  2277.  Enga,ging  in  rival  business. 

§2278.  Protection  of  trade  secrets. 

§  2280.  Termination  of  fiduciary  relations. 

B.  Acquiring  Adverse  Title   or  Interests 

§  2285.  UlustratioHs   of    rules — Renewal    of   lease    or    purchase    of    leased 
property. 

D.  Purchase  at  Judicial,  Execution  or  Tax  Sale 

§  2292.  Always  voidable  where  purchase  a  breach  of  trust  or  not  in  good 

faith. 
§  2295.  Purchase  to  protect  debt  or  rights  of  officer. 
§  2296.  Rule  as  affected  by  insolvency  of  corporation. 
§  2300.  Ratification,   laches   and   estoppel. 
§  2302.  Relief  granted  where  sale  subject  to  attack. 

E.  Profits  Made  by  Officers 

§  2303.  General  considerations  and  rules. 

§  2311.  Bribes  or  presents  from  third  persons. 
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§  2318.  Miscellaneous  applications  of  rule — Sales   or  leases  by  or  to  the 

corporation. 
§  2321.  —  Giving  up  office  for  consideration. 
§  2323.  —  Contracts  of  private  persons  to  pay  officers  for  services  as  such. 

F.  Eights  as  Creditors  of  Corporation 

§2325.  In  general. 

§  2326.  Security  for  or  payment  of  debt. 

§  2327.  Preferences  after  insolvency. 

XXV.   PERSONAL  DEALINGS  Or  OPFICR  WITH  CORPORATION  OR  WITH 
CORPORATE   PROPERTY 

§  2330.  General   considerations. 

§  2334.  General  rules  vfithout  reference  to  whether  interested  officer  repre- 
sents corporation  or  whether  corporation  represented  by  other 
officers — Transaction  as  subject  to  careful  scrutiny  by  courts. 

§2337.  — Presumptions  and  burden   of  proof. 

§  2340.  Dealings  where  officers  adversely  interested  represent  the  corpora- 
tion— Dealings  as  voidable  because  of  fiduciary  relation. 

§  2347.  Dealings  between  director  or  other  officer  and  the  corporation 
when  it  is  represented  by  other  directors  or  officers — Majority 
rule  that  contract  or  transaction  is  valid  if  fair  and  in  good  faith. 

§  2352.  Under  what  circumstances  officer  may  be  said  to  represent  corpora- 
tion— Where  vote  of  interested  director  necessary  to  make  up 
a  majority  vote. 

§2353.  — Where  majority  of  directors  deal  with  themselves. 

§  2354.  —  Where  presence  of  interested  director  necessary  to  make  a 
quorum. 

§  2358.  Manner  in  which  individual  interest  of  officer  is  evidenced — Officer 
acting  as  agent  both  for  corporation  and  for  adverse  party. 

§  2360.  —  Transactions  between  corporate  officers  as  such  and  another 
corporation  in  which  they  are  stockholders. 

§  2364.  Application  of  general  rules  to  particular  transactions — ^In  general. 

§  2365.     —  Purchase  of  corporate  property  by  director  or  other  officer. 

§  2366.  —  Sales  by  directors  or  other  officers  to  corporation. 

§  2367.  —  Leases  by  or  to  directors  or  other  officers. 

§  2368.  —  Loans  to  corporation. 

§  2369.  —  Payment  by  officer  of  valid  outstanding  claims  against  the 
corporation. 

§  2370.  —  Loans  by  corporation  to  officers. 

§  2373.  —  Issuance  of  stock  to  directors  or  other  officers. 

§  2375.  —  Actions  by  directors  or  other  officers  against  corporation. 

§  2376.  Transactions  between  corporations  having  one  or  more  common 
directors  or  other  officers — In  general. 

§  2377.  —  Where  common  officer  or  officers  act  for  both  corporations. 

§  2378.  —  Where  unfair  or  fraudulent. 

§  2388.  —  Presumptions. 
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§  2389.  —  Burden   of  proof. 

§  2394.  Ratification  or  authorization  of   dealings  with  interested  o£icer — 

General  rule. 
§  2395.  —  Prior  authorization   at  stockholders '  meeting. 
§  2400.  — :  Effect   of    ratification. 

§  2401.  —  Laches  as  precluding  attack  on  transaction — In  general. 
§  2402.  —  Laches  and  estoppel  of  individual  stockholders. 
§  2403.  Eeturn  of  consideration  or  payment  for  benefits  received,  as  aon- 

dition  precedent  to  the  right  to  rescind. 

XyVI.   GENERAL    DUTIES    AND    LIABILITIES    Or    OFTICERS    CONNECTED    Wll'H 
MANAGEMENT   OF   CORPORATIONS 

A.  General  Considerations 

§  2405.  Duties  and  liabilities  stated  generally. 

§  2412.  Persons  liable — Effect  of  illegality  of  election  or  ineligibility  to 

become  officer. 
§  2414.  Right  to  sue  as  precluded  by  laches  or  estoppel. 
§2415.  Contracts  inducing  disregard  of  duties. 
§  2416.  Liabilities  as  joint  and  several. 

B.  Breach  of  Duty  in  General 

§  2424.  General  illustrations  of  breach  of  duty. 

§  2432.  Liability  for  bad  loans  or  investments — In  general. 

C.    Acts  Ultra  Vires  or  Illegal  or  Beyond  Authority  of  Particular  Officer 
§2434.  General  rules. 

D.    Negligence 

§  2442.  In  general. 

§  2448.  —  Ordinary  care  as  test. 

§  2453.  Mistakes  and  errors  of  judgment — Limitations  of  rule. 

§  2460.  Particular  acts  as  negligence — In  general. 

§  2467.  Excuses — Nonresidenee. 

§  2468.  —  Ignorance. 

§2469.  — Want  of  experience  or  skill. 

§  2471.  Liability  of   directors  of  national  banks  for  negligence. 

E.     Liability   of  Directors  or  Other  Officers   for  Acts   of  Co-Director  or 

Other   Officer 

§  2477.  Liability  as  dependent  upon  lack  of  supervision — ^In  general. 
§  2480.  What  constitutes  negligence — In  general. 

§  2485.  Negligence  in  appointment  of  untrustworthy  or  incompetent  officer. 
§  2493.  Liability  for  acts  of  co-directors — In  general. 
§  2501.  Liability  of   officers   not   directors   for  acts   of   other  officers — In 
generaL 
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F.    Traud 
§  2504.  General  nde. 

G.     Misappropriation,   ConTersion  or  Diversion  of  Corporate   Assets 

§2505.  General  rules. 

§  2507.  Consent  or  ratification. 

§  2509.  Illustrations  of  rules — In  general. 

§  2511.  —  Stock  transactions. 

§  2512.  —  Payment  of  personal  debts  of  ofScers. 

§2513.  — Excessive  salaries. 

§2517.  Extent  of  liability. 

§  2518.  Question  as  one  for  the  jury. 

XXVII.   LIABILITIET    OP   OFFICERS    ON    CORPOKATE    CONTRACTS   OE  rOB  DEBTS  OP 
THE    CORPORATION 

§  2520.  Authorized  contract  for  disclosed  principal. 

§  2521.  Personal   liability   expressly   agreed   upon. 

§  2525.  Personal  liability  where  officer  exceeds  his  authority — General  rule. 

§  2526.  —  Where  other  party  to  contract  has  knowledge,  or  is  chargeable 

with  knowledge,  of  want  of  power. 
§  2530.  Personal  liability  where  contract  ultra  vires. 

§  2531.  Liability  as  dependent  upon  how  officers  sign  contract — In  general. 
§  2532.  —  Construction  in  favor  of  officer. 

XXVIII.   LIABILITY   OP  OFFICERS    TO  THIRD  PERSONS   FOB  TOETf 

§  2535.  statement  of  general  rule. 

§  2536.  Participation  in  tort  as  essential  to  liability. 

§  2537.  Liability  as  joint  and  several. 

§  2539.  Conversion — In  general. 

§  2542.  Fraud  or  deceit — In  general. 

§  2544.  Fraudulent  representations  as  to  financial  condition — In  general. 

§  2545.  —  Concealment  as  fraud. 

§  2546.  —  Knowledge  of  falsity  of  statements  and  intention  to  deceive. 

§  2547.  —  Liability  aa  dependent  on  participation  of  officer  sought  to  be 
held  liable. 

§  2548.  —  Contracting  debt  or  receiving  deposits  with  knowledge  of  in- 
solvency. 

§  2549.  —  Declaration   of   unearned   dividend. 

§  2553.  —  Measure  of  damages. 

§  2554.  Eemediea  for  fraud. 

§  2555.  Infringement. 

§2556.  Libel. 

§  2558.  Negligence. 

§  2559.  Nuisance. 
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XXIX.  TRANSACTIONS  'WITH,   AND  LIABILITIES   OF   OFFICERS   TO,    STOCKHOLDERS 

§  2564.  Purchase  of  stock  by  officer  from  stockholder — In  general. 
§  2567.  —  Rule  as  affected  by  special  circumstances. 

XXX.  LIABILITY    OP   OFFIOEES   TO   CREDITORS    OF    CORPORATION   INDEPENDENTLY 

OF    STATUTE 

§  2570.  Right  to  sue  as  precluded  by  appointment  of  receiver. 

§  2579.  Misappropriation,  conversion  and  diversion   of   corporate  assets — 

General  rule. 
§  2586.  Liability  for  debts  in  general. 

XXXI.   STATUTORY  LIABILITY 

A.  Preliminary  Matters   .    ' 

§  2597.  Statute  as  penal  or  contractual  or  remedial — General  considerations. 

§  2600.  —  Statutes  as  both  penal  and  remedial. 

§2602.  — What  is  meant  by  "penal"  statutes. 

§  2603.  —  Effect  of  whether  liability  is  for  debts  of  corporation  or  merely 

for  injury  sustained  by  person  suing. 
§  2605.  Construction  of  statutes. 

§  2607.  Amendment  or  repeal  of  statutes  imposing  liability. 
§  2609.  Liability  as  joint  or  several.  . 

§  2611.  Who  may  enforce  the  liability — Creditors  in  general. 
§  2613.  —  Assignee. 

§  2615.  —  Person  suffering  no  injury  or  loss. 
§  2617.  —  New  York  statute. 

B.  Particular   Statutes 

§  2621.  OfScial  misconduct  including  negligence. 

§  2625.  —  Incurring  debts  before  all  or  certain  per  cent  of  stock  is  sub- 
scribed or  paid  in. 

§  2627.  —  Making  and  filing  certificates  of  payments  of  capital  stock. 

§  2630.  Incurring  debts  in  excess  of  debt  limit — In  general. 

§  2638.  Unlawful  payment  of  dividends. 

§  2639.  Diversion,  withdrawal  or  reduction  of  capital  stock. 

§  2642.  Failure  to  file  or  publish  reports  or  statements. 

§  2643.  False  certificate,  notice  or  report. 

§  2646.  Statutes  relating  to  banks  and  bank  officers — Liability  for  receiving 
deposits  or  creating  debts  when  corporation  is  insolvent. 

§  2647.  —  Statutory  liability  of  officers  of  national  ba,nks. 

C.  Debts  or  Obligations  for  Which  Officers  Are  Liable 

§  2649.  Time  when  debt  is  contracted  or  accrues — ^In  general. 
§  2654.  Unliquidated  claims  for  damages. 
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D.  Defenses 

§  2661.  In  general. 

§  2662.  Nonexistence  of  corporation  or  of  corporation  de  jure,  and  in- 
solvency or  dissolution   of  corporation. 

§  2663.  Advice  of  counsel. 

§  2664.  Waiver,  release  or  discharge. 

§  2665.  Discharge   of  officer  in   bankruptcy. 

§  2666.  Discharge  of  corporation  in  bankruptcy. 

E.     Conditions  Precedent 

§  2667.  In  general. 

§  2668.  Necessity  for  judgment  and  execution  against  the  corporation. 

XXXII.   REMEDIES    AND   PKOCEDUBE    TO   ENFORCE    LIABILITY    OP   OFFICEES 

§  2670.  Eemedy  as  in  equity  or  at  law — In  general. 

§  2671.  —  To  enforce  common-law  liability  of  officers  for  mismanagement, 
where  action  brought  by  corporation  or  representative  if  in- 
solvent. 

§  2672.  —  To  enforce  liability  created  by  statute. 

§  2674.  —  To  enforce  liability  for  tort  in  favor  of  third  person. 

§  2676.  Actions  by  particular  persona — Eeceiver,  assignee  or  trustee  in 
bankruptcy. 

§  2677.  —  Stockholders. 

§  2678.  — Creditors. 

§  2679.  Stockholders '  suits — In  general. 

§  2681.  —  Eight  to  sue  in  equity  as  representative  of  the  corporation,  and 
nature  of  the  action. 

§  2682.  —  Eequest  or  demand  on  officers  to  sue. 

§  2683.  —  Demand  on  stockholders  as  a  body  to  sue. 

§  2684.  —  Status  as  .stockholder  as  necessary. 

§  2685.  —  Eight  of  subsequent  stockholders  to  sue. 

§  2686.  Effect  of  appointment  of  receiver  as  precluding  suit  by  corpora- 
tion, stockholders  or  creditors. 

§  2689.  —  Action  for  money  had  and  received. 

§  2692.  Assignment  of  cause  of  action. 

§  2694.  Conditions  precedent. 

§  2695.  Action  as  premature. 

§  2697.  Limitations,  laches  and  estoppel — Whether  statute  runs  in  favor 
of  directors  or  other  officers. 

§  2700.  —  Period  of  limitations  which  governs  in  general. 

§  2701.  —  Period  of  limitations  governing  action  to  enforce  penalty  as 
applicable. 

§  2702.  —  Time  when  statute  begins  to  run. 

§  2703.  —  Eenewal  or  extension  of  cause  of  action. 

§  2704.  —  Laches  and  estoppel. 

§  2706.  Abatement  and  revival — ^Where  action  based  on  a  statute. 

§  2709.  Parties — Corporation  as  proper  or  necessary  defendant. 
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§  2712.  — Receiver  as  necessary  defendant. 

§  2715.  Multifariousness  and  misjoinder  of  causes  of  action. 

§  2716.  Pleading. 

§  2717.  Action  in  another  state — In  general. 

§  2718.  —  Enforcing  statute  in  another  state. 

§  2720.  Counterclaim  and  set-off. 

§  2722.  Decree,  damages  recoverable,  and  incidental  relief. 

XXXIIl.    CRIMINAL    LIABILITY    AND   PENALTIES 

§  2724.  General  rules. 

§  2725.  Necessity  for  assent  to  or  active  participation  of  officer. 

§  2726.  Embezzlement. 

§  2731.  Nuisance. 

§  2732.  Liability  as  created  by  statutes  applicable  only  to  corporate  officers. 

I.    GENERAL  CONSIDERATIONS 

§1740.  Distinction  between  "officers"  and  mere  agents — In 
general.^  There  is  a  marked  distinction  between  officers  and 
agents.^  The  Texas  workmen's  compensation  law  expressly  pro- 
vides that  an  officer  of  a  corporation  is  not  to  be  deemed  or  held 
to  be  an  employe  within  the  meaning  of  the  act.'  But  the  mere 
fact  that  an  ordinary  employe  under  a  contract  of  hire  is 
designated  as  general  manager  does  not  make  him  an  officer  with- 
in the  meaning  of  the  statute,  where  neither  the  charter  nor  the 
by-laws  provide  for  the  office  of  general  manager.*  And  an 
officer  may  also  be  an  employe,  and  where  such  is  the  case,  and 
his  injuries  are  received  while  in  the  discharge  of  his  duties 
under  his  contract  of  employment,  and  not  in  connection  with 
the  discharge  of  his  duties  as  an  officer,  he  is  not  excluded  from 
the  benefits  of  the  statute  merely  because  he  is  also  an  officer.^ 
Similarly,  in  New  York,  it  is  held  that  an  officer  of  a  corpora- 

1 ' '  Interest  in   a  corporation   as  S  Cook     v.     Millers '     Indemnity 

an  officer  as  affecting  right  to  re-  Undervfriters,  —   Tex.    Com.   App. 

cover  under  workmen's  compensa-  — ,  240  S.  W.  535,  rev'g  —  Tex. 

tion    acts,"    is    the    subject    of    a  Civ.   App.  — ,  229  iS.  W.   598. 

note  in  15  A. '  L.   E.  1288.  4  Cook     v.     Millers '     Indemnity 

2 Cook     V.     Millers'     Indemnity  Underwriters,   —  Tex.   Com.   App. 

Underwriters,  —   Tex.   Com.   App.  — ,  240  S.  W.  535,  rev'g  —  Tex. 

— ,  240  S.  W.  535,  quoting  extract  Civ.  App.  — ,  229  S.  W.  598. 

from  opinion  in  Vardeman  v.  Penn  S  Cook     v.     Millers '    Indemnity 

Mut.     Life     Ins.     Co.,     which     is  Underwriters,   —  Tex.   Com.   App. 

quoted    in   3   Fletcher    Cyc.    Corp.  — ,  240   S.  W.   535,  rev'g  —  Tex. 

§  1740.  Civ.  App.  — ,  229  S.  W.  598. 
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tion  may  be  an  employe  as  well,  and  that  if  he  is  actually  em- 
ployed to  perform  services  as  an  employe,  such  as  are  contem- 
plated by  the  compensation  law,  he  is  entitled  to  compensation 
under  it  for  injuries  received  in  the  course  of  such  employment, 
but  that'the  amount  allowed  must  be  based  on  the  wages  received 
by  him  in  his  capacity  of  employe  and  not  on  what  he  receives 
in  his  capacity  of  an  officer.®  A  person  designated  as  general 
manager,  employed  at  a  salary  under  a  contract  of  hire,  and 
having  authority  to  hire  workmen  for  the  corporation  and  to  dis- 
charge them,  is  not  an  employer  nor  an  independent  contractor 
within  the  meaning  of  the  Texas  statute.' 

§  1743.  Who  are  officers — In  general.  The  general  attorney 
of  a  fraternal  benefit  association  may  be  an  officer  of  the  asso- 
ciation where  that  office  is  provided  for  by  the  by-laws.* 

§  1745.  —  Directors  as  officers.  A  director  may  also  be  an 
agent  and  employe  of  the  corporation  within  the  meaning  of  a 
statute  defining  and  punishing  embezzlement.^ 

§  1746.  —  General  manager  or  agent  as  officer.^" 

§  1749.  Number  of  directors.  After  the  stockholders  have 
ratified  the  action  of  the  board  of  directors  in  increasing  the 
number  of  directors  from  three  to  seven,  the  corporation  is 
estopped  to  contend  that  the  acts  of  the  seven  directors,  or  a 
quorum  thereof,  were  void  because  the  increase  was  unauthor- 
ized.^^ 

eSkouitchi  v.  Chie  Cloak  &  Suit  — ,   240   S.   W.  535,  rev'g  —  Tex. 

Co.,   230    N.   T.    296,   15   A.   L.   E.  Civ.   App.  — ,   229   S.  W.   598. 

128,     130    N.    E.    299,    modifying  8  Allegations  of  petition  held  to 

judgment  192  N.  Y.  App.  Div.  768,  show  that  the  general  attorney  was 

183   N.   T.    Supp.   321;   Kolpein   v.  an  officer  and  not  a  mere  employee. 

O'Donnell  Lumber  Co.,  230  N.  T.  Denison  v.  Brotherhood  of  Ameri- 

301,  130   N.  E.   301,  rev'g  191   N.  tan  Yeomen,  191  Iowa  698,  182  X. 

Y.  App.  Div.  764,  182  N.  Y.  Supp.  W.  873. 

155;  Hubhs  v.  Addison  Elec.  Light  9Bowen  v.   State,   189   Ind.   ()4J, 

&  Power  Co.,  230  N.   Y.   303,  130  128  N.  E.  926. 

N.   E.   302,   aff'g  191   N;.  Y.  App.  10  See  §1740,  supra. 

Div.  765,  182  N.  Y.  Supp.  152.  H  Eansome    Concrete    Machinery 

7  Cook     v.     Millers'     Indemnity  Co.  v.   Moody,  282  Fed.  29. 
Underwriters,  —   Tex.   Com.   App. 
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§  1753.  Validity  of  agreements  relating  to  corporate  ofl&ces  — 
In  general.^*  An  executory  contract  between  stockholders 
that  they  will  elect  a  certain  person  director  will  rarely  be  en- 
forced specifically  by  the  courts.^^  A  partnership  agreement 
providing  that  one  of  the  parties  shall  be  elected  president  of  a 
corporation  to  be  formed  by  the  parties,  but  not  that  he  shall 
hold  the  office  in  perpetuity,  does  not  invalidate  an  election  of 
some  one  else  as  president  and  director,  where  the  party  named 
in  the  agreement,  who  was  named. president  and  director  on  the 
organization  of  the  corporation  and  had  served  as  such  for  a 
number  of  years,  refused  to  participate  in  the  election.^* 

§  1755.  Proof  of  official  position.  Where  the  minutes  do  not 
show  the  election  of  a  person  as  a  director,  he  may  be  shown  to 
have  been  a  director  by  the  fact  that  the  minute  book  shows 
that  he  was  elected  as  a  member  of  the  executive  committee  whose 
members  are  req.uired  by  statute  to  be  chosen  from  the  board  of 
directors.^^  Evidence  that  a  person  was  manager  of  a  corpora- 
tion on  a  certain  date  has  no  tendency  to  prove  that  he  was  its 
manager  a  month  before  that  date.^® 

II.   ELECTION  OB  APPOINTMENT 

§  1758.  By  whom  to  be  elected  or  appointed  —  In  general. 
Statutes  sometimes  provide  that  corporate  officers  shall  be  chosen 
by  the  directors,^'  and  where  such  is  the  case  a  provision  in  the 
charter  "  or  by-laws  ^9  that  they  shall  be  elected  by  the  stock- 
holders is  void.  Statutes  sometimes  provide  for  the  election  of 
trustees  of  religious  corporations  by  its  members.^" 

12  Voting  trusts;  see  chap.  40,  17  State  v.  Eosenow,  —  Wis.  — , 
supra.                                                             182  N.  W.  324,  construing  a  stat- 

Gontracts   of    directors   inducing  ute. 

disregard  of  duties,  see  §  2415,  in-  18  State  v.  Eosenow,  —  Wis.  — , 

fra.  182  N.  W.  324. 

13  Kaufman  v.  Lombard,  100  l»Beehtold  v.  Stillwagon,  119 
Ore.  378,  197  Pac.  314.  N.  Y.  Misc.  177,  195  N.  T.  Supp. 

14  Kaufman     v.     Lombard,     100  66.     And  see  §  518,  supra. 

Ore.  378,  197  Pac.  314.  20  Wallace  v.  Wells,  —  Tex.  Civ. 

ISBowen   v.    Imperial    Theatres,      App.  — ,  228  IS.  W.  1111. 
—  Del.  Ch.  — ,  115  Atl.  918. 

Instate    V.    Btown,    151    Minn. 
340,  186  N.  W.  946. 
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§  1761.  Time  and  mode  —  In  case  of  elections  by  stock- 
holders.^^ 

§  1763,  Mandamus  to  compel  election.^^ 

§  1767.  Appointment  of  agents.  Statutes  sometimes  provide 
that  no  person,  unless  duly  authorized  in  writing,  shall  be 
deemed  the  agent  of  an  insurance  company  in  any  matter  relat- 
ing to  policies  of  insurance. ^^  An  admission  in  answer  of  an 
insurance  company,  afterwards  withdrawn  by  amendment,  that 
a  person  was  authorized  to  solicit  insurance  is  not  the  writing 
contemplated  by  a  such  a  statute.^* 

III.    QUALIFICATIONS  AND  ELI6IBILITT 

§  1769.  General  rules.  By  statute  in  New  Jersey  the  wilful 
refusal  of  directors  to  file  a  report  of  the  election  of  directors 
at  the  annual  meeting,  within  thirty  days  thereafter,  makes  such 
directors  ineligible  for  appointment  or  election  to  any  office  in 
the  company  as  directors  or  otherwise  at  the  next  election  and 
for  one  year  thereafter.^^  And  it  is  further  provided  that  the 
neglect  or  refusal  of  directors  to  produce  the  books  containing 
the  names  of  the  stockholders,  or  a  list  of  the  stockholders  en- 
titled to  vote  which  the  statute  requires  them  to  have  prepared 
at  least  ten  days  before  every  election,  at  an  election  shall  render 
them  ineligible  to  any  office  at  such  election.^* 

A  provision  in  a  stipulation  between  the  state  and  a  corpora- 
tion, embodied  in  the  corporation 's  by-laws,  that  all  of  the 
trustees  of  the  corporation  shall  be  persons  of  good  moral  char- 

21  See   chap.  39,  supra.  In  re  Zenitherm  "Co.,  95  N.  J.  297, 

82  See  §  1632,   supra.  113  Atl.   327. 

23Salquast    v.    Oregon    Fire    Ee-  26  In  re  Zenitherm  Co.,  95  N.  J. 

lief  Ass'u,  100  Ore.  416,  197  Pae.  297,   113   Atl.,  327. 

312.  The  mere  fact  that  the  required 

24  Salquist  v.  Oregon  Pire  Ee-  list  of  stockholders  was  not  signed 
lief  Ass'n,  100  Ore.  416,  197  Pae.  by  the  secretary  of  the  eorpora- 
312.  tion  until  the  opening  of  the  meet- 

25  The  refusal  must  be  wilful.  iug  does  not  render  the  directors 
Mere  neglect  to  file  the  report  ineligible.  Nor  does  the  fact  that 
does  not  make  the  directors  in-  the  list  was  not  made  out  ten 
eligible,  where  there  is  no  demand  days  before  the  meeting,  the  pro- 
or  request  made  of  them  to  do  so.  vision    as    to    time    being    merely 

356 


Ch.  42]  DiEECTOBS,  Othee  Officees  and  Agents  [§1813 

acter,  imposes  an  absolute  disability  upon  anyone  not  having 
that  qualification.^''  And  such  a  person  cannot  be  made  eligible 
by  the  fact  that  he  receives  a  plurality  of  the  votes  east  at  an 
election  on  the  theory  that  those  voting  for  him  thereby  declare 
him  to  be  a  person  of  good  moral  character,  since  their  declara- 
tion cannot  affect  the  fact.**  The  fact  that  a  person  has  com- 
mitted an  offense  involving  turpitude,  such  as  embezzlement,  is 
conclusive  evidence  that  he  was  not  of  good  moral  character 
when  it  was  committed,  and  renders  him  ineligible  under  such 
a  provision  unless  it  is  shown  that  he  has  reformed,  and  his  ref- 
ormation will  not  be  presumed  merely  from  the  lapse  of  a  brief 
period  of  time.^ 

V.    TERM  OP  OFFICE 

§  1803.  Termination  by  election  of  successor.  The  election 
of  a  new  board  of  trustees  by  a  majority  of  the  members  of  a 
religious  corporation,  in  the  manner  prescribed  by  law,  transfers 
all  power  of  the  former  board  to  the  new  one,  and  vests  it  with 
title  to  all  the  property  of  the  corporation,  with  power  to  dis- 
pose of  the  same.*" 

§  1808.  Holding  over.  Directors  and  officers  remain  such 
until  their  successors  are  elected  or  appointed,  or  until  they  re- 
sign or  are  removed,  or  the  corporation  is  dissolved  or  forfeits 
its  charter.^i 

VI.   EESIQNATION 

§  1811.  Notice  and  acceptance  of  resignation.** 

§  1813.  Effect  of  resignation.  Resignation  by  an  officer 
terminates  his  official  relation,  and  a  vacancy  is  at  once  created, 

directory.    In  re  Zenitherm  Co.,  95  S.  F.  Hospital  Ass'n,  —  Kan.  — , 

N.  J.  297,  113  Atl.  327.  210  Pae.  492. 

27  Hempstead  v.  Atchison,  T.  &  30  Wallace  v.  Wells,  —  Tex.  Civ. 
S.  F.  Hospital  Ass'n,  —  Kan.  — ,  App.  — ,  228  S.  W.  1111. 

210  Pae.  492.  81  Weil  v.   Defenbach,  —  Idaho 

28  Hempstead  v.  Atchison,  T.  &      — ,  208  Pae.  1025. 

S.  F.  Hospital  Ass'n,  —  Kan.  — ,  32 When    resignation    of    ofSeer 

210  Pae.  492.  becomes  effective,  see  note   20  A. 

29  Hempstead  v.  Atchison,  T.   &      L.  R.   267. 
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and  this  is  true  notwithstanding  a  provision  in  the  by-laws  that 
the  officers  shall  hold  office  until  their  successors  are  duly 
elected.^' 

Vn.   REMOVAL  OP  OFFICERS 

§  1814.  Inherent  power  —  In  general.  In  the  absence  of  au- 
thority conferred  by  the  by-laws,^*  a  director '^  or  officer  ^s 
elected  for  a  specific  term  cannot  be  renewed  without  cause. 

§  1816.  —  Removal  for  cause.*'' 

§  1817.  Express  power — ^In  general.  The  national  banking 
law  expressly  provides  that  any  officer  of  a  national  bank  may 
be  removed  at  any  time  by  the  board  of  directors.'*  The  right 
to  remove  directors  is  sometimes  reserved  to  the  stockholders  by 
the  by-laws.'^  An  article  of  the  constitution  of  an  incorporated 
church  providing  that  a  minister  may  be  removed  for  cause  is 
imported  into  a  contract  whereby  a  minister  is  hired.*"  The 
right  of  the  congregation  of  an  incorporated  church  to  remove 
its  pastor  with  or  without  cause  is  a  temporal  and  not  a  doctrinal 
matter,  unless  otherwise  clearly  specified  in  the  charter  or  by- 
laws.*^ Where  an  agreement  between  a  corporation  and  its  gen- 
eral manager  provides  that  he  is  to  remain  in  the  employ  of  the 
company  "so  long  as  the  company  shall  elect,"  it  has  a  right 
to  remove  him.** 

38  Western  Pattern  &  Manu-  at  any  time  by  a  vote  of  the 
facturing  Co.  v.  American  Metal  holders  of  more  than  two-thirds  of 
Shoe  Co.,  175  Wis.  493,  20  A.  L.  the  outstanding  stock  at  a  special 
E.  264,  185  N.  W.  535.  meeting    called    for    that    purpose 

34  See    §  1817,    infra.  is    valid,    especially   as    against    a 

35  Matter  of  KorfE,  198  N.  Y.  director  who  voted  in  favor  of 
App.  Div.  553,  190  N.  Y.  Supp.  664.  such  by-law.     In  re  Schwartz,  119 

36  Matter  of  Korff,  198  N.  Y.  N.  Y.  Misc.  387,  196  N.  Y.  iSupp. 
App.    Div.    553,    190    N.   Y.    Supp.  679. 

664.  40  Evangelical       Lutheran        St. 

37  See  §  1823,  infra.  Paul 's  Congregation  v.  Hass,  177 
■     38  Van    Slyke    v.    Andrews,    146      Wis.  23,  187  N.  W.  677. 

Minn.   316,  178   N.  W.   959.  41  Evangelical        Lutheran       St. 

A   contract  in  violation  of  this  Paul's  Congregation  v.   Hass,  177 

provision  is  void.     See   §  2415,  in-  Wis.  23,  187  N.  W.  677. 

fra.  42  New    Departure    Mfg.    Co.    v. 

39  A  by-law  authorizing  the  re-  Eockwell-Drake  Corp.,  270  Fed. 
moval  of  any  one  or  more  of  the  219. 

directors    with    or    without    cause 
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§  1819.  Who  may  remove.  Directors  have  no  implied  au- 
thority to  remove  directors  or  other  officers  appointed  or  elected 
by  the  stoekholders.*^  Even  if  the  corporation  has  power  to 
remove  a  director,  such  power  is  not  conferred  upon  the  di- 
rectors by  statutory  provisions  conferring  upon  "officers,  di- 
rectors and  stockholders"  all  powers  of  the  corporation  and  giv- 
ing the  directors  authority  "to  exercise  all  such  powers  and  to 
do  all  such  acts  and  things  as  may  be  exercised  or  done  by  the 
corporation."**  Power  to  remove  directors  is  sometimes  re- 
served to  the  stockholders  by  the  by-laws.**  Where  the  power  to 
elect  a  treasurer  is  given  to  the  directors  by  statute,  they  like- 
wise have  the  power  to  remove  him.*^  The  national  banking  law 
expressly  provides  that  any  officer  of  a  national  bank  may  be  re- 
moved at  any  time  by  the  board  of  directors.*''  The  constitutions 
of  religious  corporations  sometimes  provide  that  a  minister  may 
be  removed  for  cause  by  a  majority  vote  of  the  congregation,** 
Where  the  stockholders  at  a  meeting  directed  a  particular  officer 
to  discharge  an  employe,  but  did  not  by  their  own  action  under- 
take to  discharge  him,  and  such  officer  did  not  discharge  him,  it 
was  held  that  he  remained  an  employe  of  the  company,  although 
another  officer,  having  no  authority  in  the  premises,  attempted 
to  discharge  him.*^ 

§  1822.  Resort  to  courts  to  interfere  with  action  of  corporate 
officers  in  reg^ard  thereto.^"  That  the  directors  have  illegally 
removed  the  president  is  not  ground  for  the  appointment  of  a 
receiver  on  his  application.*^  A  court  of  equity  wiU  not  enjoin 
officers  of  a  fraternal  benefit  association  from  removing  sub- 

48Brueh   v.   National   Guarantee  48  Evangelical       Lutheran       St. 

Credit  Corp.,  —  Del.   Ch.  — ,  116  Paul's  Congregation  v.  Hass,  177 

Atl.    738,    citing    3    Fletcher    Cyo.  Wis.  23,  187  N.  W.  677. 

Corp.   §  1819.  49  Barnett    v.    Joseph    Mayer    & 

MBruoh   V.   National  Guarantee  Bros.,  119  Waah.  323,  205  Pac.  396, 

Credit   Corp.,  —  Del.   Ch.  — ,  116  60  Sufficiency     of     complaint    in 

Atl.    738.  action     to     enjoin     pastor     of     a 

45  In    re    Schwartz,    119    N.    Y.  church  who  had  been  deposed  from 

Misc.  387,  196  N.  Y.  Supp.  679.  continuing    to    exercise    the   duties 

4eBechtold    v.    Stillwagon,    119  of   pastor,   see   Friendship   Baptist 

N.  Y.  Misc.  177,  195  N.  Y.  Supp.  Church  v.  Hill,  —  S.  C.  — ,  112  S. 

66.  E.   826. 

47  Van   Slycke   v.   Andrews,   146  Bl  Wilkus  v.  Penn.-La.  Oil  &  Gas 

Minn.  816,  178   N.   W.   959.  Co.,  149  La.  420,  89  So.  310. 
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ordinate  officers  in  accordance  with  the  provisions  of  the  by- 
laws where  they  have  not  exhausted  their  remedies  by  appeal 
within  the  organization  itself.^*  The  decision  of  a  church 
tribunal  before  which  an  officer  is  tried  as  to  matters  of  church 
doctrine  or  discipline  is  final  and  will  not  be  reviewed  by  the 
courts.^^  The  validity  of  an  agreement  whereby  a  stockholder 
obtained  control  of  the  corporation  and  of  an  issue  of  stock  which 
he  acquired  cannot  be  passed  on  an  application  for  an  order  in- 
quiring into  the  validity  of  the  removal  of  a  director  by  the 
stockholders.** 

§  1823.  Grounds  for  removal.  The  fact  that  a  director  has 
temporarily  left  the  state  and  is  in  temporary  financial  diffi- 
culties in  his  own  business  is  not  good  cause  for  his  removal.** 

§  1824.  Conditions  and  procedure.  Even  if  the  board  of 
directors  has  power  to  remove  a  director  for  cause,  such  power 
cannot  be  exercised  in  an  arbitrary  manner,  and  the  accused 
director  must  be  given  an  opportunity  to  be  heard  in  his  own 
defense.*^  Generally,  before  officers  of  an  incorporated  church 
can  be  removed  from  office,  they  must  be  informed  of  the  nature 
of  the  charges  against  them,  and  must  be  given  an  opportunity 
to  defend  themselves  before  the  tribunal  provided  by  the  church 
law  to  hear,  try  and  determine  such  matters.*'  But  church 
tribunals  are  not  bound  to  conform  to  all  the  rules  applicable 
to  courts  of  justice.*^  And  where  an  officer  is  present  at  all  the 
meetings  of  the  tribunal  which  passes  on  the  charges  against 
him,  and  takes  part  in  the  proceedings,  and  the  proceedings 
indicate  that  he  was  at  all  times  fully  aware  of  the  charges 
against  him,  he  cannot  raise  the  defense  of  no  notice  or  com- 
plain that  such  charges  were  not  preferred  in  a  formal,  legal 

B2,Sawtell  V.  Feaer,  —  Tex.  Civ.  App.    Div.    553,   190    N.    Y.    Supp. 

App.  — ,  235  S.  W.  960.  664. 

63  As  to  whether  the  writings  of  5*  Bruoh  v.  National  Guarantee 
a  minister  are  in  conflict  with  its  Credit  Corp.,  —  Del.  Ch.  — ,  116 
confession   of   faith.     Bergman   v.  Atl.  738. 

Bultema,    213    Mich.    684,    182    N.  BVBorgman     v.     Bultema,     213 

W.  91.  Mich.  684,  182  N.  W.  91. 

64  In  re  Schwartz,  119  N.  T.  68Borgman  v.  Bultema,  213 
Misc.  387,  196  N.  Y.  Supp.  679.  Mich.  684,  182  N.  W.  91. 

66  Matter    of    KorfE,    198    N.    Y. 
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manner.**  By  becoming  aflfiliated  with  a  church  its  officers  con- 
sent .to  be  tried  by  the  tribunal  provided  by  its  laws.*"  Ad- 
monishment of  a  minister  is  not  a  condition  precedent  to  his 
removal,  where  the  constitution  of  the  corporation  does  not  re- 
quire it.^^  Where  before  an  arbitration  board,  appointed  to 
pass  on  charges  against  the  minister  of  an  incorporated  church, 
makes  its  report,  it  is  unanimously  agreed  by  the  congregation 
that  its  decision  shall  be  advisory  only,  and  that  the  congrega- 
tion shall  act  finally  on  the  matter,  and  the  minister  is  present 
and  makes  no  objection,  the  report  of  the-  board  is  advisory 
merely,  and  the  congregation  are  not  bound  by  it.®* 

VIII.    REMEDIES    TO   DETERMINE    TITLE  TO    OFFICE 

§  1826.  Quo  warranto.®*  Under  a  statute  making  quo  war- 
ranto available  against  a  person  who  claims  or  usurps  an  office 
in  a  corporation,  it  is  not  available  against  a  mere  employe.®* 

§1827.  Mandamus.®® 

§  1828.  Jurisdiction  in  equity — General  rule.®'' 

IX.    DE  FACTO  OFFICERS 

§  1834.  Definition.®®  A  de  facto  officer  is  one  who  is  in  posses- 
sion of  an  office  under  color  of  authority.®'  Persons  who  ex- 
ercise the  duties  and  functions  of  officers  under  such  circum- 
stances of  reputation  and  acquiescence  as  are  calculated  to  in- 
duce people  without  inquiry  to  submit  to,  or  invoke  their  ac- 
tion, supporting  them  to  be  the  officers  they  assume  to  be,  have 

69  Borgman     v.     Bultema,  213  66  See    §  1699,    supra. 

Mich.    684,   182   N.   W.   91.  67  See    §1700,    supra. 

60  Borgman  v.  Bultema,  213  68  Allegations  of  petition  by- 
Mich.  684,  182  N.  W.  91.  general    attorney    of    a    fraternal 

62  Evangelical  Lutheran  iSt.  benefit  association  held  to  sho-w 
Paul's  Congregation  v.  Hass,  177  that  he  was  at  least  a  de  facto 
Wis.  23,  187  N.  W.  677.  officer.     Denison  v.  Brotherhood  of 

63  Evangelical  Lutheran  St.  American  Yeomen,  191  Iowa  698, 
Paul's  Congregation  v.   Hass,  177  182  N.  W.  873. 

Wis.  23,  187  N.  W.  677.  69  Carpenter  v.  Clark,  217  Mich. 

64  See  §  1699,  supra.  63,  185  N.  W.  868. 
66  State    V.    Jordan,   —   La.    — , 

89  So.  15. 
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the  status  of  de  facto  officers.'"  A  person  clothed  with  ap- 
parent authority  may  be  a  de  facto  officer  to  the  general  public 
and  to  innocent  third  persons,  but  not  such  where  his  own 
rights  are  involved,  nor  to  those  fully  advised  of  his  status,  nor 
as  against  one  showing  a  prima  facie  right  to  an  office  he  un- 
lawfully withholds.''^ 

§  1835.  To  what  officers  applicable — Necessity  for  color  of 
title.  To  constitute  a  person  a  de  facto  officer  he  must  be  in 
possession  of  the  office  under  color  of  title.'^ 

§  1837.  —  Irregularities  connected  with  election.  A  person 
elected  a  director  after  the  number  of  directors  has  been  in- 
creased by  a  vote  of  the  board  of  directors  may  be  a  director  de 
facto,  although  the  authority  to  increase  the  number  of  directors 
is  vested  in  the  stockholders  and  not  in  the  board  of  directors.''* 
A  person  who  acts  as  general  manager  of  a  corporation  will  be 
regarded  as  general  manager  de  facto  though  never  appointed 
to  the  office  by  a  resolution  of  the  board  of  directors.''* 

§  1838.  —  Persons  not  eligible  or  who  become  disqualified. 

A  person  may  be  a  de  facto  director  though  he  is  not  qualified 
to  hold  the  office  because  he  does  not  hold  stock  in  the  corpora- 
tion in  his  own  name,''*  or  because  he  is  not  a  stockholder  as  re- 
quired by  the  by-laws.''^ 

§  1840.  De  jure  office  as  essential  to  de  facto  officer.  There 
can  be  no  de  facto  officer  if  there  is  no  de  jure  office.''''    Before 

70  Herbst  v.  Held,  194  Iowa  679,  73  Lazenby     v.     Henderson,     — 

190   N.  W.   153.  Mass.  — ,  135  N.  E.   302. 

71 A   former  secretary  of  a  cor-  74  Sessions    v.    Pacific    Improve- 

poration  is  not  a   de   facto   officer  ment  Co.,  —  Cal.  App.  — ,  206  Pac. 

as  against  a  person  shown  by  the  653. 

minutes   of   an   annual  meeting  to  76  Hygienic   Health   Food  Co.  v. 

have  been  elected  as  his  successor.  Grant,  187  Cal.  431,  202  Pae.  653, 

though   he    claims    that   the   votes  304  Pae.  389. 

were     fraudulently     counted     and  76  Lazenby     v.     Henderson,     — 

that  he  was  legally  elected.     Car-  Mass.  — ,  135  N.  E.  302. 

penter  v.  Clark,  217  Mich.  63,  185  77iCook    v.    Millers'    Indemnity 

N.   W.   868.  Underwriters,  —   Tex.   Com.   App. 

78  Carpenter  v.  Clark,  217  Mich.  — ,  240   S.  W.  535,  rev'g  —  Tex. 

63,  185  N.  W.  868.  Civ.  App.  — ,  229  S.  W.  598. 
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persons  can  attain  the  status  of  de  facto  officers,  there  must  be 
at  least  a  de  facto  corporation  for  which  they  assume  to  act.'* 

§  1841.  Powers  and  rights  of  de  facto  ofl&cers — In  general. 
Injunction  ■will  lie  in  favor  of  a  de  facto  officer  to  protect  him 
in  the  discharge  of  the  duties  of  the  office  against  an  adverse 
claimant  until  the  latter  has  established  his  right  to  the  office 
by  an  action  or  proceeding  at  law.™ 

§  1842.  —  Acts  in  favor  of  de  facto  officers  themselves  as  in- 
valid.8» 

§  1849.  Acts  as  binding  on  corporation.  A  de  facto  general 
manager  may  bind  the  corporation  without  express  written 
authority  to  the  same  extent  as  a  general  manager  de  jure.*^ 

§  1851.  Collateral  attack  by  third  persons.  The  acts  of  de 
facto  officers  of  a  de  facto  corporation  are  not  subject  to  col- 
lateral attack.*^ 

§  1852.  Liabilities  of  de  facto  officers.  A  director  de  facto 
who  knows  that  he  has  been  elected  a  director  and  that  the  com- 
pany is  advertising  that  fact  by  placing  his  name  in  the  list 
of  its  dii-ectors  on  its  letterheads,  and  who  believes  that  he  is 
a  director,  and  does  not  decline  the  office  or  resign,  may  be  held 
subject  to  the  fiduciary  obligations  of  a  director  by  third  per- 
sons.*' 

X.    MEETINGS   OF   DIBECTOES 

§1854.  Necessity  for  action  as  a  board— In  genial.  Gen- 
erally directors  cannot  contract  for  the  corporation  except  when 
acting  as  a  body  or  board,**  and  a  determination  of  a  matter  by 

78  Herbst  v.  Held,  194  Iowa  679,  ment  Co.,  —  Cal.  App.  — ,  206 
190  N.  W.  153.  Pae.  653. 

79  Denison  v.  Brotherhood  of  82  Herbst  v.  Held,  194  Iowa  679, 
American  Yeomen,   191  Iowa   698,  190  N.  W.  153. 

182  N.  "W.  873.  83L,azenb7     v.     Henderson,     — 

80  Eight   of   de   facto   officers  to  Mass.  — ,  135  N.  E.  302. 
salaries,    see    §  2765,    infra.  84  Sargent  &  Co.  v.  Heggen,  — 

81  Sessions    v.    Pacific    Improve-  Iowa  — ,  190  N.  W.  506;  Lawrence 
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a  majority  of  the  directors  individually  is  not  the  act  of  the 
board.^*  In  some  jurisdictions  it  is  held  that  the  action  of  a 
majority  of  the  directors,  though  acting  separately,  if  within 
the  scope  of  their  corporate  powers  as  directors,  binds  the  com- 
pany, where  there  is  nothing  in  the  charter  or  by-laws  to  the 
contrary.  So  it  has  been  held  that  a  majority,  acting  separately, 
may  make  a  valid  sale  of  personal  property,*®  and  may  bind 
the  corporation  by  an  agreement  to  pay  a  real  estate  agent  a 
commission  for  finding  a  purchaser  for  its  land.*' 

§  1855.  —  Effect  of  consent  of  all  of  directors.  In  some 
states  it  is  held  that  consent  of  directors  separately  obtained 
and  not  given  in  a  board  meeting  is  not  equivalent  to  formal 
action  of  the  board.*'  On  the  other  hand,  it  has  been  held  that 
where  there  is  no  provision  in  the  charter  or  by-laws  requiring 
formal  meetings  of  the  trustees  for  the  transaction  of  the  gen- 
eral business  of  the  corporation  intrusted  to  them  by  the  articles 
of  incorporation,  they,  without  any  formal  meeting,  may  bind 
the  corporation  by  an  agreement  to  pay  a  real  estate  agent  a 
commission  for  finding  a  purchaser  for  its  land.** 

§  1856.  —  Exception  where  custom  or  iisa^e  to  the  contrary. 
The  rule  requiring  directors  to  act  as  a  board  and  at  a  meeting 
does  not  apply  where  it  is  the  custom  or  usage  of  directors  to 
act  separately  and  not  as  a  board.'"  And  the  corporation  and 
its  board  of  directors  and  stockholders  may  be  estopped  by  a 
course  of  dealing  to  deny  the  authority  of  individual  directors 
to  make  a  contract.'^ 

V.  Montgomery  Gas  Co.,  —  W.  Va.  244,  187  N.  T.  Supp.  306;  Lawrence 

— ,  106  S.  E.   890.  V.  Montgomery  Gas  Co.,  —  "W.  Va. 

86  riiek  V.  Jordan,  74  Ind.  App.  — ,  106  S.  E.  890. 

314,  129  N.  E.  42;  Sargent  &  Co.  89Stablein    v.    Gemeinde,   —   S. 

V.  Heggen,  —  Iowa  — ,  190  N.  W.  D.  — ,  189  N.  W.  313. 

506;     Gerard    v.    Empire     Square  90Kozy  Theater  Co.  v.  Love,  191 

Realty  Co.,   195   N.  T.  App.   Div.  Ky.  595,  231   S.   W.   249,  citing  3 

244,  187  N.  T.  Supp.  306.  Fletcher  Cyc.   Corp.  p.   3049. 

86  Buckley   v.   Jennings,   —   Vt.  91  In   Lawrence    v.    Montgomery 

—  114  Atl.  40.  Gas  Co.,  —  W.  Va.  — ,  106  S.  B. 

87Stablein    v.    Gemeinde,   —   S.  890,  it  was  held  that  there  was  no 

D.  — ,  189  N.  W.  312.  such  holding  out  by  the   corpora- 

88  Gerard      v.     Empire      Square  tion    and    its    board    of    directors 

Eealty   Co.,   195   N.  T.  App.   Div.  and   stockholders   of   such  plenary 
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§  1857.  —  Exception  where  directors  own  all  the  stock.  The 
rule  requiring  directors  to  act  as  a  board  and  at  a  meeting  does 
not  apply  where  they  own  all  of  the  stock  of  the  corporation, 
but  in  such  case  their  action  concurred  in  by  all,  thqugh 
separately,  binds  the  corporation.*^  Where  all  of  the  stock- 
holders of  a  corporation  are  aU  of  its  trustees^  notes  authorized 
at  a  meeting  of  the  stockholders  are  not  open  to  the  objection 
that  they  are  invalid  because  not  authorized  by  the  trustees.®^ 

§1860.  — Effect  of  ratification  by  stockholders  Action 
taken  by  the  directors  separately  is  valid  when  acquiesced  in 
by  the  stockholders  and  carried  out  by  the  corporation.** 

§  1864.  Place  of  meeting — ^Within  the  state.'^  Apparently  in 
Louisiana  meetings  cannot  be  held  outside  of  the  parish  of  the 
corporation's  domicile  except  with  the  consent  of  all  of  the  di- 
rectors.®® 

§1865.  — Outside  the  state.  It  has  been  held  that  the 
directors  of  a  railroad  company  may  relocate  the  road  at  a  meet- 
ing held  in  another  state.*' 

§  1866.  Calling  of  meetings.  The  Montana  statute  relating 
to  the  calling  of  special  meetings  by  its  terms  does  not  apply 
where  the  method  of  calling  such  meetings  is  prescribed  by  the 
by-laws  of  the  corporation.**    Where  the  by-laws  provide  that 

■power    and    authority    by    such    a  94Kozy    Theater    Co.    v.    Love, 

course  of  dealing  as  to  estop  them  191  Ky.  595,  231  S.  W.  249. 

from  denying  the  authority  of  in-  95  Right     of     creditor     to     have 

dividual  directors  to  make  a  con-  an  adjudication  in  bankruptcy  set 

tract.  aside  because  authorized  at  a  meet- 

92Kozy    Theater    Co.    v.    Love,  ing  held  in  a  city  other  than  that 

191  Ky.  595,  231  S.  W.  249.  where  the  office  of  the  corporation 

This  is  true  where  they  are  all  was  located,  see  §  5206,  infra, 

members   of  the   same  family,  but  96  T.  P.  Ranch  Co.  v.  Gueydan  & 

are    so    at    variance    that    board  Eiley,  148  La.  455,  87  So.  234. 

me.etings  are  not  held.     Gerard  v.  97liiig     v.     Chartiers    Southern 

Empire  Square  Realty  Co.,  195  N.  R.  Co.,  268  Pa.  467,  112  Atl.  116. 

Y.  App.  Div.  244,  1S7  N.  T.  Supp.  98  Aetna  Casualty  &  Surety  Co. 

306.  V.  American  Brewing  Co.,  —  Mont. 

93  Steeple  v.  Max  Kuner  Co.,  —  — ,  208  Pao.  921. 
Wash.  — ,  208  Pac.  44. 
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special  meetings  may  be  called  by  the  president,  or,  at  his  re- 
quest, by  the  secretary,  such  a  meeting  cannot  be  called  by  the 
secretary  and  a  director  without  authority  from  the  president, 
though  they  constitute  a  majority  of  the  board  of  directors.^' 

§  1868.  Necessity  for  notice  of  meeting — Special  meetings. 

Notice  of  a  special  meeting  must  be  given  to  every  director,  un- 
less there  is  some  express  provision  in  the  charter  or  by-laws  or 
some  established  usage  to  the  contrary.^  And  a  special  meeting 
held  in  the  absence  of  some  of  the  directors  and  without  notice 
to  them,  is  illegal,  and  the  action  at  such  a  meeting,  although 
by  a  majority  of  the  directors,  is  iavalid,**  unless  subsequently 
ratified.*  The  death  of  a  director  does  not  disqualify  the  other 
directors  to  testify  that  the  deceased  director  had  no  notice  of 
a  special  meeting.* 

§  1881.  Conduct  of  meetings.^ . 

§  1882.  Quorum — What  is  in  absence  of  regulatory  provision. 
Presence  of  a  quorum  is  necessary  to  the  transaction  of  business.® 
A  majority  of  the  directors  or  trustees  is  necessary  to  constitute 
a  quorum,  and  this  is  sometimes  the  rule  by  express  provision 
of  the  statute.' 

§  1884.  —  Effect  of  vacancies  in  board  reducing  number  be- 
low minimum.  A  majority  of  the  legal  number  of  directors  or 
trustees  is  necessary  to  constitute  a  quorum,  and  a  less  num- 
ber will  not  be  sufficient  though  not  all  of  the  legal  number  of 
trustees  or  directors  are  acting  as  such,'  or  though  there  are 
vacancies  in  the  board.^ 

99  Aetna  Casualty  &  Surety   Co.  4Milligan     v.     G.     D.     Milligan 

V.  American  Brewing  Co.,  —  Mont.  Grocer  Co.,  207  Mo.  App.  472,  233 
— ,  208  Pac.  921.  S.  W.  506. 

1  Sargent  &  Co.  v.  Heggen,  —  6  Eight  to  reconsider  vote,"  see 
Iowa  — ,  190  N.  W.  506;   Defanti      note,  13  A.  L.  E.  131. 

V.  Allen  Clark  Co.,  —  Nev.  — ,  198  6  Parucki  v.  Polish  Nat.   Catho- 

Pac.  549.  lie  Church,  114  N.  T.  Miso.  6,  186 

2  Bruch    V.    National    Guarantee      N.  Y.  Supp.  702. 

Credit   Corp.,  —  Del.   Ch.  — ,   116  V  Parucki  v.  Polish   Nat.   Catho- 

Atl.   738;   Milligan  v.   G.  D.  Milli-      lie  Church,  114  N.  T.  Misc.  6,  186 
gan  Grocer  Co.,  207  Mo.  App.  472,      N.  Y.  Supp.  702. 
233   S.   "W.   506;    Defanti.  v.   Allen  8  Parucki  v.  Polish   Na^.   Catho- 

Clark  Co.,  —  Nev.  — ,  198  Pac.  549,  lie  Church,  114  N.  Y.  Misc.  6,  186 
citing  3  Fletcher  Cyc.  Corp.  §1868.      N.  Y.  Supp.  702.' 

3  See  §  1893,  infra.  9  So    where    seven   directors   are 
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§  1888.  Numlber  necessary  to  decide.  The  business  of  a  cor- 
poration when  transacted  by  a  board  of  directors  requires  the 
assent  of  a  majority  of  the  directors.^' 

§  1889.  Counting  interested  or  disqualified  directors.  A 
director  has  no  power  to  vote  upon  a  question  in  which  his  in- 
dividual interest  is  opposed  to  that  of  the  corporation.^^  So 
a  director  who  is  attorney  for  a  person  having  a  claim  against 
the  corporation  is  disqualified  from  voting  on  a  resolution  au- 
thorizing, the  execution  of  a  note  and  mortgage  to  his  client  in 
settlement  of  such  claim. ^^  And  a  director  is  not  qualified  to 
vote  for  the  dissolution  of  the  corporation  where  he  is  personally 
interested  in  procuring  a  dissolution  to  the  end  that  he  may  get 
control  of  its  business  in  his  own  right.^'  A  director  who  is 
disqualified  by  reason  of  personal  interest  to  vote  on  a  resolu- 
tion cannot  be  counted  in  making  up  a  quorum.^* 

§  1892.  Effect  of  irregularity  or  illegality — In  general.    A 

mortgage  authorized  at  a  special  meeting  of  the  board  of  di- 
rectors of  which  no  notice  was  given  to  an  absent  director  is 
invalid,^*  and  so  is  a  declaration  of  a  dividend  at  such  a  meet- 
ing.^* 

§1893.  — Ratification  by  directors  or  stockholders.^''  Pro- 
ceedings by  the  directors,  or  some  of  them, ,  at  an  illegal  or 

provided  for  and   there   are   three  12  North    Confidence    Mining    & 

directors,    three    directors    do    not  Development  Co.  v.  Fitch,  —  Cal. 

constitute    a    quorum.      Bruch    v.  App.  — ,  208  Pac.  338. 

National    Guarantee    Credit   Corp.,  13  Stevenson  v.  Sicklesteel  Lum- 

—  Del.  Ch.  — ,  116  Atl.   738.  ber  Co.,  219  Mich.  18,  188  N.  W. 

10  Sargent  &  Co.  v.  Heggen,  —  449. 

Iowa  — ,  190  N.  W.  506.  14  McClean  v.  Bradley,  282  Fed. 

UHames      v.      Spokane-Benton  1011;   North   Confidence  Mining  & 

■  County  Natural  Gas  Co.,  118  Wash.  Development  Co.  v.  Fitch,  —  Cal. 

156,  203  Pac.  18;  Sacajawea  Lum-  App.  — ,  208  Pac.  328. 

her    &    Shingle    Co.    v.    Skookum  Effect     on     validity     of     action 

Lumber  Co.,  116  Wash.  75,  198  Pac.  taken,  see  §  2354,  infra. 

1112,  s.  e.,  116  Wash.  699,  198  Pac.  15  Defanti    v.    Allen    Clark    Co., 

1114.  —  Nev.  — ,  198  Pac.  549. 

Voting  salaries  or  compensation  16  Milligan    v.    G.    D.    Milligan 

to   directors,  see   §  2748,  infra.  Grocer  Co.,  207  Mo.  App.  472,  233 

As  to  the   effect  where  he  does  S.  W.  506. 

vote,  see  §  2352,  infra.  IT  See  also  §§  2178-2210,  infra. 
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irregular  meeting  may  be  ratified  by  them.^*  Formal  action  is 
not  essential  to  a  ratification,  but  anything  from  which  it  may 
be  clearly  found  as  a  fact  that  the  board  as  a  board  had  agreed 
that  the  void  act  should  be  binding  will  suffice.^®  Action  or 
nonaction  of  directors  in  order  to  constitute  a  ratification  must 
be  the  action  or  nonaction  of  the  directors  as  a  board.  Action 
or  nonaction  by  them  as  individuals  cannot  have  that  effect.^" 
Stockholders  cannot  ratify  acts  which  they  could  not  have  done 
in  the  first  instanee.^^ 

.  §  1894.  Estoppel  ag^ainst  innocent  third  persons.^*  A  cor- 
poration which  has  received  the  benefits  of  a  mortgage  cannot 
defeat  its  foreclosure  by  showing  that  it  was  authorized  at  a 
special  meeting  of  the  board  of  directors  of  which  no  notice  was 
given  to  an  absent  director.^*  A  lease  giving  the  lessee  an 
option  to  purchase,  which  is  void  because  authorized  at  a  meet- 
ing held  outside  of  the  parish  of  the  corporation's  domicile 
without  the  consent  of  one  of  its  three  directors,  is  not  ratified, 
in  so  far  as  the  option  to  purchase  is  concerned,  nor  is  the  cor- 
poration estopped  to  deny  its  validity,  by  the  acceptance  of 
rent,  where  the  noneonsenting  director  does  not  know  that  the 
money  so  received  is  in  part  payment  for  an  option  to  pur- 
chase.^* Nor  will  silence  by  the  directors,  including  the  non- 
consenting  one,  work  an  estoppel  by  acquiescence,  where  the 
lessee  knows  that  the  lease  was  unauthorized.^^ 

§  1895.  Vote  or  resolution  as  constituting  a  contract.*^ 

18  Milligan    v.    G.    D.    Milligan  22  Estoppel   to    set    up   illegality 

Grocer  Co.,  207  Mo.  App.  472,  233  of  dividends  declared  at  a  special 

S.   W.  506.  meeting  of  wliieli  one  of  the  direc- 

W  Milligan    v.    G.    D.     Milligan  tors  had  no  notice.    See  §  3673,  in- 

Groeer  Co.,  207  Mo.  App.  472,  233  fra. 

S.  W.   506.  23  Def anti  v.  Allen  Clark  Co.,  — 

20  Milligan    v.     G.    D.     Milligan  Nev.  — ,  198  Pac.  549. 

Grocer  Co.,  207  Mo.  App.  472,  233  24  T.   P.   Eanch   Co.   v.   Gueydan 

S.  "W.  506.  &  Eiley,  148  La.  455,  87  So.  234. 

21  Milligan  v.  G.  D.  Milligan  26  T.  P.  Eanch  Co.  v.  Gueydan 
Grocer  Co.,  207  Mo.  App.  472,  233  &  Eiley,  148  La.  455,  87  So.  234. 
S.  W.  506.  26  See  §  1442,  supra. 
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XI.    POWERS   OF   OFFICERS   AND   AGENTS  IN   GENERAL 

§,  1896.  General  rules.  A  corporation,  being  an  entity,  is  au- 
thorized to  act  within  its  powers  as  such  by  its  officers.^''  The 
powers  of  the  corporation  itself  and  of  its  officers  must  not  be 
confused  with  the  authority  of  its  officers  and  agents.  The 
powers  of  the  corporation  are  derived  from  the  state,  by  com- 
pliance with  the  laws  of  its  incorporation  and  the  receiving  of 
its  charter,  while  the  power  of  its  officers  is  derived  from  the 
corporation  itself  through  the  action  of  its  stockholders  and 
managing  board.^*  To  obligate  a  corporation  upon  a  contract 
it  must  be  proven  that  the  contract  was  the  act  of  the  corpo- 
ration, either  by  corporate  action,  the  act  of  an  authorized 
agent,  or  by  adoption  and  ratification.''^  An  officer  or  agent 
of  a  corporation  can  bind  it  only  to  the  extent  that  power  to  do 
so  has  been  expressly  or  impliedly  conferred  upon  him,  or  where 
the  act  is  within  the  apparent  powers  which  the  corporation  has 
caused  those  with  whom  he  has  dealt  to  believe  it  has  conferred 
upon  him.*"  In  order  that  it  may  be  bound  by  the  acts  or  con- 
tracts of  an  individual  there  must  be  evidence  at  least  tending 
to  show  that  such  person  was  the  agent  of  the  corporation.^^ 
And  the  act  or  contract  in  question  must  have  been  within  the 
real  or  apparent  scope  of  the  agent's  authority. ^^  A  contract 
purporting  to  be  that  of  a  corporation  is  not  binding  on  it 

27  Kansas   City   Life   Ins.   Co.  v.  had  knowledge   of  it.       Pritehard 

Elmore,  —  Tex.  Civ.  App.  — ,  226  v.    Upham's    Corner    Theatre    Co., 

S.   W.   709.  238   Mass.  441,   131   N.   E.   70. 

S8  Auderson-TuJIy  Lumber  Co.  v.  30  Aerial  League   of  America  v. 

Gillett    Lumber    Co.,    —   Ark.    — ,  Aircraft  Fireproofing  Corp.,  —  N. 

244  S.  W.  26.  '  J.  Err.  &  App.  — ,  117  Atl.   704. 

29  Aerial   League   of  America  v.  31 A  corporation  cannot  be  held 

Aircraft  Fireproofing  Corp.,  —  N.  liable  for  a  statutory  penalty  for 

J.  Err.  &  App.  — ,  117  Atl.  704.  failure  ,to   enter  a  satisfaction   of 

A  person   cannot   recover    on    a  a    mortgage    after    request    to    do 

contract  claimed  to  have  been  as-  so,  where  there  is  no  evidence  that 

signed  to  him  by  a  corporation,  in  the    person    to     whom     notice    to 

the  absence  of  proof  that  any  per-  enter    the    satisfaction    was    given 

sou  was  authorized  by  the  corpora-  was  an  agent,  officer  or  employee 

tion   to    make    the    assignment    or  of  the  corporation.     T.  L.  Farrow 

that  it  was  ratified   or  acquiesced  Mercantile    Co.    v.    Vest,    18    Ala. 

in  by  the  corporation  or  its  direct-  App.  243,  90  So.  59. 
ors,   or  that   any  corporate   officer  32  T.   L.   Farrow  Mercantile   Co. 
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where  the  officers  or  agents  making  it  had  no  authority  to  rep- 
resent the  corporation,  in  the  absence  of  ratification  or  es- 
toppel.*' A  business  act  of  a  religious  or  other  corporation  not 
engaged  in  business  which  charges  it  with  liability  must  be 
shown  to  have  been  authorized  before  the  liability  will  attach.** 
The  existence  of  an  agency  cannot  be  proved  by  the  acts  or  con- 
duct of  the  alleged  agent.*^  Nor  can  an  agent's  authority  be 
enlarged  by  his  own  acts.**  And  the  fact  that  an  officer  as- 
sumes to  act  in  a  particular  matter  does  not  show  that  he  had 
authority  to  do  so.*'' 

Officers  or  agents  of  a'  corporation  cannot  bind  it  by  contracts 
employing  persons  to  work  for  it  for  life,  in  the  absence  of  an 
express  authorization  or  a  ratification  of  the  agent's  acts.** 
No  executive  officer  or  officers  of  a  bank,  other  than  the  board 
of  directors,  has  power  to  bind  it  by  an  agreement,  made  with- 
out consideration,  to  release  the  maker  of  a  note  held  by  the 
bank  from  liability  thereon.**  An  officer  of  a  corporation  can- 
not file  a  voluntary  petition  in  bankruptcy  in  its  behalf  with- 
out the  consent  of  the  directors.*"* 

§  1899.  —  Powers  expressly  conferred.  Authority  to  act  for 
a  corporation  may  be  granted  specifically  by  its  board  of  di- 
rectors.*^   Where  an  agent  has  .express  authority  to  cash  cor- 

V.   Vest,  18  Ala.  App.  243,   90  So.  madge,   207    Ala.   86,    93    So.    548; 

59;  Bagot  v.  Inter-Mountain  Mill-  Anderson-TuUy  Co.  v.  Gillett  Lum- 

ing  Co.,  100  Ore.  127,  196  Pao.  824.  ber  Co.,  —  Ark.  — ,  244  S.  "W.  26. 

33  Murray  v.  Shipman  Koal  Co.,  36  Hosher-Platt     Co.     v.     Miller, 

270  Ped.  740;  T.  P.  Eaueh  Co.  v.  238  Mass.  518,  131  N.  E.  310. 

Gueydan  &  Eiley,  148  La.  455,  87  37  Anderson-TuUy   Co.   v.   Gillett 

So.  234.  Lumber  Co.,  —  Ark.  — ,  244  S.  W. 

To   sustain   an   action   against   a  26. 

corporation    on    a    contract    made  38  Greaves  v.  American  Institute 

by  its   officers,   the   plaintiff   must  for  Scientific  Research,  114  N.  T. 

show  direct  authority  in   them  to  Misc.  413,  187  N.  Y.  Supp.  420. 

make  it  or  facts  from  which  such  39Pirst  State  Bank  v.  McMahon, 

authority  will  be  presumed.     N.  A.  —  iS.  D.  — ,  185  N.   W.  1014. 

Berwin  Co.  v.  Hewitt  Realty  Co.,  40  Regal    Cleaners    &    Dyers    v. 

199  N.  T.  App.  Div.  453,  191  N.  Y.  Merlis,  274  Fed.  915. 

Supp.   817.  Power   of   directors,    see    §  1985, 

34Parucki  v.  Polish  Nat.  Catho-  infra, 

lie  church,  114  N.  Y.  Misc.  6,  186  "  41  Edmunds    Bros.    v.    Smith,    — 

N.  Y.   Supp.   702.  Vt.  — ,   115  Atl.   187. 

35  Alabama    Power    Co.    v.    Tal- 
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porate  checks,  the  bank  is  not  liable  to  the  corporation  for 
cashing  the  same  whether  it  knew  of  the  existence  of  such  au- 
thority or  not.** 

§  1900.  —  Powers  incidental  to  powers  expressly  conferred 

"The  power  specifically  granted  to  an  agent  carries  with  it  by 
implication  such  other  and  incidental  powers  as  are  directly  or 
immediately  appropriate  to  the  execution  of  the  specific  power 
granted.""  "Implied  authority  is  actual  authority  circum- 
stantially proved?  It  is  the  authority  which  the  principal  in- 
tended his  agent  to  possess.  It  includes  all  such  things  as  are 
directly  connected  with  and  essential  to  the  business  in  hand." 
It  differs  from  apparent  authority  in  that  the  latter  is  not  ac- 
tual authority,  though  this  distinction  is  not  always  observed.** 

§  1904.  How  authority  conferred.  In  the  absence  of  a  statu- 
tory prohibition  or  limitation  upon  the  authority  of  an  agent, 
authority  may  be  conferred  by  parol.**  Statutes  requiring  an 
agent's  authority  to  execute  a  contract  for  the  sale  of  land  to 
be  in  writing  do  not  apply  to  executive  officers  of  a  corpora- 
tion, and  do  not  make  it  necessary  that  their  authority  to  make 
such  contracts  on  behalf  of  the  corporation  be  in  writing.*^  It 
is  not  necessary  that  an  agent's  authority  be  shown  by  direct 
and  positive  proof,  particularly  in  the  case  of  corporations 
which  can  act  only  through  agents.*''  The  existence  of  an 
agency  and  the  extent  of  the  agent's  authority  may  be  inferred 
from  or  established  by  the  facts  and  circumstances  attending 
the  transaction  in  question**  and  by  the  declarations  of  the 
principal  and  his  conduct  in  dealing  with  the  transaction  in 

42  Indiana   Flooring   Co.    v.    Dis-  47  Ross  P.  Beckstrom  Co.  v.  Arm- 

trict  Nat:  Bank,  280  Ted.   522.  strong  Paint  &  Varnish  Works,  220 

43Koivisto   V.  Bankers'   &  Mer-  111.  App.  598;  Douglas  v.  Insurance 

chants'   Fire   Ins.    Co.,    148   Minn.  Co.  of  North  America,  215   Mich. 

255,  181  N.  W.  580.  529,  184  N.  W.  539. 

44Koivisto  V.  Bankers'  &  Mer-  48 Boss     P.     Beckstrom     Co.     y. 

chants '   Fire   Ins.    Co.,    148   Minn.  Armstrong  Paint  &  Varnish  Works, 

255,  181  N.   W.  580.  220  111.  App.   598;   Douglas   v.   In- 

46  Finance  Corporation  v.  Jones,  surance  Co.  of  North  America,  215 

—  N.  J.  L.  — ,  116  Atl.  277.  Mich.  529,  184  N.  W.  539;  Finance 

46Uiine    Loan    Co.    v.    Standard  Corporation  v.  Jones,  —  N.  J.  L. 

Oil   Co.,  —   S.    D.   — ,   185   N.   W.  — ,   116  Atl.   277. 
1012. 
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question.*®  Authority  to  act  for  a  corporation  may  be  implied 
from  the  conduct  of  its  proper  officers,^"  or  from  the  acquies- 
cence of  the  corporation  or  its  managers  in  a  general  course  of 
business.*^  That  the  corporation  remains  silent  for  several 
months  after  it  has  knowledge  that  an  of&cer  has  made  a  con- 
tract on  its  behalf  is  evidence  of  actual,  authority  on  the  part 
of  the  officer  to  make  such  contract.^^  A  resolution  of  the 
board  of  directors  revoking  the  authority  of  an  agent  to  sign 
and  indorse  checks,  sent  to  the  bank,  is  admissible  to  show  the 
previous  existence  of  such  authority.** 

§  1905.  Statements  of  officer  or  agent  as  to  his  powers. 

Neither  the  existence  of  an  agency  **  nor  the  extent  of  an  agent 's 
authority  **  can  be  proven  by  the  statements,  declarations  or 
admissions  of  an  alleged  agent  standing  alone.  Nor  can  an 
agent's  authority  be  enlarged  by  his  own  declarations.*®  But 
this  rule  does  not  render  inadmissible  testimony  of  an  officer 
of  a  bank  that  the  bank  was  the  agent  of  an  insurance  com- 
pany to  collect  premiums  on  its  policies  and  remit  the  same  to 
it." 

§  1908.  Express  powers  conferred  on  two  or  more  jointly. 

Where  several  stockholders  are  appointed  by  the  directors  to 

49  Eoss     P.     Beckstrom     Co.     v.  53  Indiana   Plooring   Co.    v.    Dis- 

Armstrong  Paint  &  Varnish  Works,  triet  Nat.  Bank,  280  Fed.  522. 

220  111.  App.  598.  64  Alabama    Power    Co.    v.    Tal- 

A  jury  is  warranted  in  finding  madge,   207    Ala.    86,    93    So.   548; 

that  agents  had  authority  to  make  Navajo-Apache  Bank   &  'JCrast   Co. 

a  contract  where  the  principal  ac-  v.    Willis,   21   Ariz.   610,    193   Pac. 

cepted  and  acted  upon  it.  and  at-  297;  Anderson-Tully  Co.  v.  Gillett 

tempted  to  carry  it  into  effect,  at  Lumber  Co.,  —  Ark.  — ,  244  S.  W. 

least  in  so  far  as  concerned  those  26;    Douglas    v.    Insurance    Co.    of 

provisions    which    were    beneficial  North  America,  215  Mich.-  529,  184 

to   it,   and   received   money  which  N.  W.  539;  United  States  Fidelity 

the    contract    provided    should    be  &    Guaranty    Co.    v.    Bourdeau,   — 

paid.      Eoss   P.    Beckstrom    Co.   v.  Mont.  — ,   208   Pac.   947;   Clark  v. 

Armstrong  Paint  &  Varnish  Works,  Payne,  —  N.  D.  — ,  187  N.  W.  817. 

220  111.  App. '598.  65  Clark  v.  Payne,  —  N.  D.  — , 

60  Edmunds    Bros.    v.    Smith,   —  187  N.  W.  817. 

Vt.  — ,  115  Atl.   187.  66  Hoshor-Platt  Co.  v.  Miller,  238 

61  Finance  Corporation  v.  Jones,      Mass.  518,  131  N.  E.  310. 

—  N.  J.  L.  — ,  116  Atl.  277.  67  Kansas   City  Life  Ins.'  Co.  v. 

62  Jan  Wai  v.  Smith-Eiddell  Co.,      Elmore,  —  Tex.  Civ.  App.  — ,  226 

—  Cal.  App.  — ,  202  Pac.  952.  S.  W.  709. 
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act  as  agents  for  the  corporation  in  a  particular  transaction, 
the  fact  that  all  but  one  of  them  dispose  of  their  interests  in 
the  corporation,  leaving  the  directors  and  the  remaining  one 
as  the  only  stockholders,  will  not  authorize  the  remaining  one  to 
act  alone.** 

§  1910.  Ultra  vires  acts— General  rules.  An  officer  or  agent 
of  a  corporation  cannot  lawfully  do  for  it  what  it  is  without 
legal  capacity  to  do  for  itself.*'  Corporate  officers  have  no 
power  to  bind  the  corporation  by  contracts  not  within  the 
corporate  powers.®"  ' 

§  1916.  Apparent  power  and  estoppel  to  deny  power — Gren- 
eral  rules.  Apparent  authority  of  an  agent  is  such  as  the  prin- 
cipal knowingly  permits  the  agent  to  assume,  or  which  he  holds 
him  out  to  third  parties  as  possessing.®^  An  act  is  within  the 
apparent  scope  of  an  agent's  authority  when  a  reasonably  pru- 
dent person,  having  knowledge  of  the  nature  and  usages  of 
the  business,  is  justified  in  supposing  that  he  is  authorised  to 
perform  it,  from  the  character  of  the  duties  which  are  known 
to  be  intrusted  to  him.®^    Apparent  authority  is  not  actual  au- 

58  Barnes  v.  Bed  Bayou  Oil  Co.,  bank  has  no  power  to  make  such  a 
271  Fed.  297.  sale.     Martin  v.  Hemphill,  —  Tex. 

59  Where  a  foreign  corporation  Com.  App.  — ,  237  S.  W.  550,  rev'g 
which  has  forfeited  its  right  to  do  judgment  —  Tex.  Civ.  App.  — , 
business    in    a    state    is    expTessly  221  S.  W.  333. 

forbidden   by   statute    to    transact  61  American     Trust     &     Savings 

any   business    there,    its   president  Bank  v.  De  Jaeger,  191  Iowa  758, 

cannot   lawfully    tranaot    business  1S3  N.  W.  369. 

there  for  it.     Davis  v.  Texas  Co.,  Evidence    held    not    to    warrant 

—  Tex.   Civ.   App.   — ,  232   S.   W.  submission  of  question  of  estoppel 

549.  to  jury  where  there  was  no  show- 

60  Officers  cannot  bind  the  cor-  ing  that  the  corporation  ever  held 
poration  by  a  contract  to  sell  the  officrr  out  as  having  authority 
realty  unless  the  corporation  has  to  make  contracts  such  as  the  one 
power  to  sell  it.  N.  A.  Berwin  Co.  in  question,  or  that .  its  officers 
v.  Hewitt  Realty  Co.  199  N.  Y.  knew  that  he  had  ever  done  so. 
App.  Div.  453,  191  N.  Y.  Supp.  Fidelity  Nat.  Bank  &  Trust  Co.  v. 
817.  Tootle-Campbell    Dry    Goods     Co., 

The  president  of  a  bank  has  no  —  Mo.  — ,  238  S.  W.  474. 

authority  to  bind  it  by  a  contract  62  Sheldon  Petroleum  Co.  v.  Em- 

to  sell   cotton   which   it   dov,s   not  pire  Gas  &  Fuel  Co.,  —  Kan.  — , 

own  for  future  delivery  where  the  209  Pac.  826. 
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thority,  and  in  this  respect  differs  from  implied  authority,  al- 
though the  distinction  is  not  always  observed.**  But  evidence 
that  tends  to  show  implied  authority  may  show  apparent  au- 
thority.®* A  corporation  is  bound  by  the  acts  of  its  officers 
and  agents  within  the  apparent  scope  of  their  authority .**  The 
ostensible  or  apparent  powers  of  an  agent  are  his  real  powers.®* 
The  rule  rests  on  the  doctrine  of  estoppel  in  pais.®''  "Apparent 
or  ostensible  agency  is  really  agency  by  estoppel,  and  it  is 
more  strictly  accurate  to  say  that  liability  arises  for  the  acts  of 
such  so-called  agent,  not  because  there  is  any  agency,  but  be- 
cause the  principal  will  not  be  permitted  to  deny  it. ' '  ®® 

§  1918.  —  What  constitutes  apparent  authority.  Apparent 
authority  may  result  from  a  habit  or  custom  of  doing  business.®' 
A  corporation  may  so  conduct  its  affairs  as  to  justify  a  person 
dealing  in  good  faith  with  its  officer  or  agent  in  believing  that 
such  officer  or  agent  is  acting  with  authority.'"  The  powers  of 
an  agent  are  prima  facie  coextensive  with  the  business  intrusted 
to  his  care.'^  "Authority  to  bind  the  corporation  may  be  proved 
by  evidence  that  such  officers  have  been  allowed  to  conduct  its 
business,  and  that  third  persons  have  acted  upon  the  authority 

63  Koivisto  V.  Bankers '  &  Mer-  66  Hoshor-Platt  Co.  v.  Miller,  238 
ehants'   Fire   Ins.    Co.,    148    Minn.      Mass.  518,  131  N.  E.  310. 

255,  181  N.  W.  580.  67  Aetna  Casualty  &  Surety  Co. 

64  Koivisto  V.  Bankers '  &  Mer-  v.  American  Brewing  Co.,  — 
chants'   Fire    Ins.    Co.,   148    Minn.      Mont.  — ,  208  Pac.  921. 

255,  181  N.  W.  580.  68  Fidelity    Nat.    Bank    &    Trust 

65  Irwin  v.  Colburn,  —  Cal.  App.  Co.   v.   Tootle-Campbell  Dry  Goods 
— ,    204   Pac.   551;   Sheldon   Petro-  Co.,  —  Mo.  — ,  238  S.  W.  474. 
lenm    Co.    v.    Empire   Gas    &    Fuel  69  Eadf ord   Water   Power   Co.   v. 
Co.,  —  Kan.  — ,  209  Pac.  826;  Na-  Dunlap,    128    Va.    658,    105    S.    E. 
tional    Furniture    Co.    v.    William  257. 

Spiegelman  &  Co.,  116  N.  T.  Misc.  TOgegner      v.      Guaranty     Fund 

53,  189  N.  T.  Supp.  449,  198  N.  Y.  Eealty  Co.,   189  Iowa  745,  189  N. 

App.    Div.    672,    aff'd    190    N.    Y.  W.   745. 

Supp.  831;  Spitzer  v.  Born,  194  N.  71  Sealy  Oil  Mill  &  Manufactur- 

Y.  App.  Div.  739,  185  N.  Y.  Supp.  ing  Co.  v.  Bishop  Mfg.  Co.,  —  Tex. 

875,    rev'g   111    N.    Y.    Misc.    595,  Com.  App. — ,  235  S.  W.  850,  rev'g 

182    N.    Y.    Supp.    327;    Ernst    v.  —  Tex.    Civ.   App.   — ,   220   S.   W. 

Carey   Safe   Co.,    113   N.   Y.   Misc.  203;    Manhattan   Life   Ins.    Co.   v. 

620,  185  N.  Y.  Supp.  168;   Meyers  Stubbs,  —  Tex.  Com.  App.  — ,  234 

v.  Summerville,  —  W.  Va.  — ,  111  S.    W.    1099,    rev'g    judgment    — 

S.  E.  487.  Tex.  Civ.  App.  — ,  216  S.  W.  896. 
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■which  the  corporation  has  thus  permitted  them  to  assume. ' '  '^ 
Where  an  ofBcer,  having  authority  to  act,  refers  a  person  seek- 
ing to  enter  into  a  contract  to  another  as  the  proper  person  to 
deal  with,  the  latter  has  apparent  authority  to  act.'^  The  is- 
suance and  delivery  to  a  bank  of  a  certificate  of  the  secretary 
of  a  corporation  that  a  named  person  is  its  president  and  treas- 
urer and  is  authorized  to  sign  its  checks,  estops  it  from  subse- 
quently denying  the  truth  of  the  representation  so  made  in  an 
action  against  tlie  bank  to  recover  funds  paid  out  by  it  on 
checks  signed  by  such  person.'*  The  apparent  authority  of 
an  officer  or  agent  is  to  be  gathered  from  all  of  the  facts  and 
circumstances  in  evidence.™  It  is  determined  by  the  acts  of  the 
principal,  and  not  by  the  acts  of  the  agent.'^ 


§  1922.  —  As  affected  by  secret  instructions  or  prohibitions. 

Apparent  authority  cannot  be  limited  by  secret  instructions  or 
restrictions  not  known  to  the  person  dealing  with  the  officer 
or  agent.''"'    So  limitations  on  the  authority  of  an  agent  or  of- 


72  Irwin  v.  Colburn,  —  Cal.  App. 
— ,  204  Pae.  551. 

73  Hunt  V.  Stromberg  Motor  De- 
vices Co.,  215  Mieh.  483,  184  N. 
W.  459,  quoting  3  Fletcher  Cye. 
Corp.    §1918. 

Evidence  that  a  director,  who 
waa  also  vice-president  and  treas- 
urer of  the  corporation,  and  who 
had  previously  employed  the  plain- 
tiff, told  him  that  he  had  no  au- 
thority to  make  a  new  contract  of 
employment,  hut  that  such  author- 
ity had  been  transferred  to  an- 
other director,  held  a  suflcient 
prima  facie  showing  of  apparent 
authority  in  the  latter  to  make 
the  oral  contract  sued  on  to  en- 
title plaintiff  to  introduce  evi- 
dence tending  to  show  that  he 
made  it.  Hunt  v.  Stromberg  Mo- 
tor Devices  Co.,  215  Mich.  483, 
184  N.  W.  459. 

74  B.  Moch  Co.  V.  Bryant  Park 
Bank,  197  N.  Y.  App.  Div.  78,  188 
N.  T.  Supp.  533. 


76  Campbell  v.  Oriental  Trading 
Co.,  58  Mont.  520,  193  Pac.  1112. 

76  American  Trust  &  Savings 
Bank  v.  De  Jaeger,  191  Iowa  758, 
183   N.  W.   369. 

77  Sheldon  Petroleum  Co.  v.  Em- 
pire Gas  &  Fuel  Co.,  —  Kan.  — , 
209  Pao.  826;  Eastern  Shore  Bro- 
kerage &  Commission  Co.  v.  Har- 
rison, —  Md.  — ,  118  Atl.  192; 
Hage  V.  E.  L.  Wellman  Co.,  217 
Mich.  537,  187  N.  W.  404;  Koivisto 
V.  Bankers'  &  Merchants'  Fire 
Ins.  Co.,  148  Minn.  255,  181  N.  W. 
580;  Allen  Gravel  Co.  v.  Nix,  12D 
Miss.  809,  93  So.  244;  Bigio  v. 
"William  H.  Knox  &  Co.,  185  N.  Y. 
Supp.  465;  Strickland  v.  S.  H. 
Kress  &  Co.,  183  N.  C.  534,  112  S. 
E.  30;  Sealy  Oil  Mill  &  Manufac- 
turing Co.  V.  Bishop  Mfg.  Co.,  — 
Tex.  Com.  App.  — ,  235  S.  W. 
850,  rev'g  —  Tex.  Civ.  App.  — , 
220  S.  W.  203;  F.  W.  Stock  &  Sons 
V.  Owen  &  Barker,  129  Va.  256, 
105  S.  E.  587. 
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fleer  in  the  corporate  minutes,''*  or  in  his  contract  with  the 
corporation  ^  are  not  binding  on  persons  dealing  with  him  who 
have  no  notice  of  them.  And  the  corporation  is  bound  by  acts 
within  the  apparent  authority  of  an  officer,  though  the  resolu- 
tion authorizing  him  to  act  in  the  matter  in  question  expressly 
limited  his  authority,  where  such  limitation  was  not  known  to 
the  other  contracting  party.*"  Limitations  on  the  authority  of 
the  business  manager  to  purchase  commodities  are  immaterial 
and  inadmissible  in  an  action  on  a  contract  shown  to  have  been 
made  with  other  officers  of  the  corporation.*^ 

§  1923.  Necessity  for  knovrledge  of  and  reliance  on  former 
acts  by  other  party  to  contract,  fhere  must  be  knowledge  of 
the  former  acts  and  reliance  thereon  by  the  other  party  to  the 
contract  with  the  corporation,  and  he  must  haye  been  misled 
thereby  to  his  injury.*^  The  corporation  is  not  estopped  to 
deny  the  authority  of  its  secretary  to  make  a  contract  because 
it  has  previously  held  him  out  as  having  authority  to  make  con- 
tracts of  that  character,  where  the  other  party  does  not  -rely 
on  such  apparent  authority,  but  solely  on  his  purported  special 
authority.** 

§  1926.  Actual  or  constructive  notice  of  powers  of  officers  or 
agents  to  third  persons  dealing  with  corporation — In  general. 

The  right  of  third  persons  to  rely  on  the  apparent  authority 
of  corporate  officers  is  subject  to  the  condition  that  they  have 
no  notice  or  knowledge  of  a  limitation  on  such  authority.** 
Persons  dealing  with  a  corporate  officer  or  agent  must  ascer- 
tain and  take  notice  of  his  powers  and  the  extent  of  his  author- 
ity.**   Persons  dealing  with  a  corporation  must  take  notice  of 

78  Ernst  v.   Carey  Safe  Co.,  113  82  Lawrence  v.  Montgomery  Gas 

N.  T.  Misc.  620,  185  N.  Y.  Supp.  Co.,  —  W.  Va.  — ,  106  S.  E.  890. 

168.  83  Aetna  Casualty  &  Surety   Co. 

T9  Manhattan    Life    Ins.    Co.    v.  v.  American  Brewing  Co.,  —  Mont. 

Stubba,  —  Tex.  Com,  App.  — ,  234  — ,  208  Pae.  921. 

S.    W.    1099,    rev'g    judgment    —  84  Ernst  v.   Carey  Safe  Co.,  113 

Tex.  Civ.  App.  — ,  216  S.  W.  896.  N.  T.  Misc.  620,  185  N.  T.  Supp. 

80  Floyd    V.    Tierra    Grande    De-  168. 

velopment   Co.,    51    Cal.   App.    654,  85Bagot  v.  Inter-Mountain  Mill- 

197  Pac.   684.  ing  Co.,  100  Ore.  127,  196  Pac.  824; 

81  Sehindler  v.  Producers'  Grain  West  Lumber  Co.  v.  Nash,  —  Tex. 
Co.,  —  Mo.  App.  — ,  237  S.  W.  124.  Civ.  App.  — ,  243  S.  W.  704;  Grand 
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limitations  on  the  powers  of  its  officers  or  agents  contained  in 
its  charter  or  the  laws  of  the  state.*^  Where  the  statute  re- 
quires an  insurance  agent's  authority  to  appear  in  writing, 
agency  cannot  be  proved  by  the  fact  that  the  company  held  a 
person  out  as  its  agent.    Ignorance  of  the  law  is  no  excuse.*' 

§1927.  — Actual  notice.**  A  notice  given  by  a  corporation 
to  a  bank  of  certain  specified  authority  on  the  part  of  an  agent 
carries  with  it  the  implication  that  his  authority  to  deal  with 
the  bank  is  limited.*^  Where  the  other  party  to  an  unauthorized 
contract  knows  that  it  is  unauthorized,  mere  silence  on  the  part 
of  the  corporation  will  not  estop  it  from  denying  the  validity 
of  the  contract  on  the  ground  of  acquiescence,  since  it  does  not 
place  the  other  party  in  any  worse  position  than  he  already 
occupies.^"  A  person  accepting  a  policy  of  insurance  contain- 
ing limitations  upon  the  powers  of  the  agents  of  the  company 
has  notice  of  such  limitations.'^  But  an  insurance  company 
cannot  limit  its  responsibility  for  the  acts  of  a  soliciting  agent 
by  limitations  upon  his  authority  in  applications  for  and  con- 
tracts of  insurance  where  the  statute  declares  provisions  of  that 
character  to  be  void.'* 

§  1928.  —  Constructive  notice.  Notice  of  facts  sufficient  to 
put  a  person  on  inquiry  as  to  the  authority  of  an  officer  is  suf- 

Trunk  Ey.   v.   Central   Fruit   Aue-  Dunlap,    128    Va.    658,    105    S.    E. 

tion  Co.,  30  Quebec  L.  E.  35.  257. 

A  person  dealing  with  an  officer  87  Salquist    v.    Oregon   Fire    Ee- 

or  agent  not  clothed  with  general  lief  Ass'n,  100  Ore.  416,  197  Pac. 

authority    nor    with    apparent    au-  312. 

thority  to  act  is  bound  to  ascer-  88  See  also   §  2034,   infra, 

tain   the   extent   of   his   authority.  89  American    Trust     &     Savings 

Anderson-TuUy  Lumber  Co.  v.  Gil-  Bank  v.  De  Jaeger,  191  Iowa  758, 

lett  Lumber  Co.,  —  Ark.  — ,  244  183   N.  W.   369. 
S.  W.  26.  90  T.   P.   Eanch  Co.   v.   Gueydan 

It  is  the  duty  of  every  person  &  Eiley,  148  La.  455,  87  So.  234. 
entering    into    a    contract   with    a  91  As  a  provision  giving  an  agent 

corporation  to  see  that  the  agents  power  to  collect  renewal  premiums 

representing  it  have  been  author-  only  upon  a  specified  kind  of  re- 

ized  to  make  the  contract.     T.  P.  eeipt.     Kansas   City  Life   Ins.   Co. 

Eanch    Co.    v.    Gueydan    &    Eiley,  v.   Elmore,  —  Tex.   Civ.   App.  — , 

148  La.  455,  87  So.  234.  226  S.  W.  709. 

86  Sedgwick  v.  National  Bank  of  92  Security  Ins.  Co.  v.   Cameron, 

Webb  City,  —  Mo.  — ,  243  S.  W.  85  Okla.  171,  205  Pae.  151. 
893;  Eadford  Water  Power  Co.  v. 
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fieient.9*  "Where  the  certificate  of  incorporation  is  publicly 
filed  and  open  to  public  inspection,  persons  dealing  with  officers 
of  the  corporation  are  charged  with  knowledge  of  limitations 
on  their. power  therein  expressed.^*  The  fact  that  checks  drawn 
by  a  corporation  in  favor  of  M.  personally,  and  deposited  by 
him  in  his  personal  account  in  a  bank,  were  countersigned  by 
B.  as  treasurer,  was  held  not  to  charge  the  bank  with  notice 
that  ,B.  was  the  treasurer  of  the  corporation  so  as  to  render  it 
liable  to  the  corporation  for  funds  paid  out  of  its  account  on 
cheeks  signed  by  M.  as  its  president  and  treasurer,  where  the 
secretary  of  the  corporation  had  issued  to  the  bank  a  certificate 
that  M.  was  the  president  and  -treasurer  of  the  corporation  and 
authorized  to  sign  its  checks  as  such.^*  And  the  fact  that  such 
certificate  showed  that  M.  was  elected  to  such  offices  and  given 
such  authority  some  three  years  before  the  transactions  in 
question  was  held  not  to  put  the  bank  on  inquiry  as  to-M.'s  au- 
thority.96 

§  1929.  —  Notice  from  individual,  or  adverse  interest  of 
officer  or  agent.^''  Where  an  officer  issues  or  indorses  corporate 
checks,'*  or  notes**  and  turns  them  over  to  another  person  in 

93  Ernst  v.  Carey  Safe  Co.,  113  upon  inquiry  as  to  the  officer 's  au- 
N.  Y.  Mise.  620,  185  N.  Y.  Supp.  thority,  and,  if  he  fails  to  make 
168.  inquiry,   is  liable   to   the    oorpora- 

94  N.  A.  Berwin  Co.  v.  Hewitt  tion  for  the  amount  of  such  check 
Eealty  Co.,  199  N.  Y.  App.  Biv.  if  it  turns  out  that  the  officer 
453,  191  N.  Y.  Supp.  817.  had   no   such   authority.     Goodbar 

•96  E.  Moch   Go.  V.  Bryant  Park  v.  Scruggs,  Vandervoort  &  Barney 

Bank,  197  N.  Y.  App.  Div.  78,  188  Dry  Goods  Co.,  210  Mo.  App.  112, 

N.  Y.  iSupp.  533.  242     S.    W.    129;     Biedermann    v. 

96  E.  Moch  Co.  V.  Bryant  Park  Mermod,  Jaoeard  &  King  Jewelry 
Bank,  197  N.  Y.  App.  Div.  78,  188  Co.,  210  Mo.  App.  158,  242  S.  "W. 
N.  Y.  Supp.  533.  126;  McCullum  v.  Third  Nat.  Bank, 

97  Liability  of  bank  which  ered-  209  Mo.  App.  266,  237  S.  "W.  1051; 
its  paper  payable  to  a  corporation  Tobin  v.  Hewitt  Co.,  —  Mo.  App. 
to  the  personal  credit  of  corporate  — ,  232  S.  W.  257;  Farmers'  Mar- 
officer  who  indorsed  it,  and  pays  ket  v.  Austin,  118  Wash.  103,  203 
out   the   proceeds    on   the   latter 's  Pae.  42. 

personal  check,  is  the  subject  of  a  Where    the   treasurer   of   a   eor- 

note  in  9  A.  L.  E.  346.  poration    authorized    to    sign    its 

98  A  person  who  receives  a  check  cheeks,  draws  and  signs  a  check 
drawn  by  -an  officer  of  a  corpo-  payable  to  the  order  of  a  person 
ratioil  on  its  funds  in  payment  of  to  whom  the  corporation  is  not  in- 
the  officer's  individual  debt  is  put  debted,  receiving  in  return  a  chock 
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payment  of  or  as  security  for  a  personal  debt,  such  person  is 


payable  to  him  individually  which 
he  indorses  and  the  proceeds  of 
which  he  appropriates,  this  is  suf- 
■  ficient  to  put  the  payee  on  inquiry 
as  to  the  autjiority  of  the  treas- 
urer, and  if  he  fails  to  make  in- 
quiry he  is  liable  to  the  corporation, 
for  the  amount  of  such  check  in 
case  the  treasurer  had  no  such 
authority.  Odd  Fellows  Home  v. 
Valenehick  Bros.,  73  Pa.  Super.  Ct. 
153. 

The  burden- is  on  the  defendant 
to  show  that  the  officer  was  au- 
thorized to  draw  on  the  funds  of 
the  corporation  for  his  private 
purposes.  Biedermanu  v.  Mermod, 
Jaccard  &  King  Jewelry  Co.,  210 
Mo.  App.  158,  242  S.  W.  126;  Good- 
bar  V.  Scruggs,  Vandervoort  &  Bar- 
ney Dry  Goods  Co.,  210  Mo.  App. 
112,  242  S.  W.  129. 

99  Where  the  cashier  of  a  bank 
accepts  the  note  of  a  corporation 
in  which  he  is  interested,  and 
which  is  indorsed  by  him  individ- 
ually, as  a  payment  on  a  debt  of  a 
third  person  to  the  bank,  and  such 
person  knows  that  the  cashier  is 
attempting  to  act  in  a  dual  capac- 
ity, he  must  make  inquiry  as  to 
the  cashier's  authority.  Grady  v. 
Pink  Hill  Bank  &  Trust  Co.,  — 
N.  C.  — ,  113  S.  E.  667. 

That  a  note  of  a  corporation  is 
given  to  pay  the  premium  on  an 
insurance  policy  on  the  life  of  the 
officer  who  exeeut'^s  it  is  sufficient 
to  put  the  payee  on  inquiry.  North 
American  Life  Assur.  Co.  v.  Sil- 
ver's Ltd.,  16  Alberta  Law  Eep. 
435. 

The  president  of  plaintiff  na- 
tional bank  made  an  arrangement 
with  the  defendant  bank  whereby 
he    might    discount    with    the    de- 


fendant commercial  paper  guaran- 
teed by  him  personally,  the  pro- 
ceeds to  be  placed  to  the  credit 
of  the  plaintiff  and  retained  by  the 
defendant  untU  the  discounted 
paper  was  paid.  Under  this  ar- 
rangement he  discounted  with  the 
defendant  (notes  payable  to  his 
own  order  and  indorsed  by  him, 
and  deposited  a  note  drawn  by 
himself  to  the  order  of  the  de- 
fendant, the  proceeds  of  all  of 
which  notes  were  placed  to  the 
credit  of  the  plaintiff.  The  presi- 
dent made  entries  on  the  plain- 
tiff's books  showing  that  it  had 
such  credit  with  the  defendant, 
and  immediately,  to  balance  such 
credit,  withdrew  from  the  plain- 
tiff bank  an  amount  of  money 
equal  thereto  and  applied  it  to  his 
own  use.  The  discounted  Hotes 
were  not  paid,  and  were  charged 
back  against  the  plaintiff's  cred- 
it account  created  by  their  dis- 
count in  the  defendant  bank,  thus 
extinguishing  that  credit.  It  was 
held  that  such  transactions  pre- 
sented on  their  face  nothing  so 
out  of  the  ordinary  course  of  busi- 
ness as  to  put  the  defendant  on 
inquiry  as  to  a  possible  fraudulent 
intent  on  the  part  of  the  plain- 
tiff's president,  and  hence  that  it 
was  not  liable  to  the  plaintiff  for 
the  amount  of  the  credit.  First 
Nat.  Bank  v.  Guardian  Trust  & 
Savings  Bank,  117  Wash.  231,  200 
Pac.  1095. 

Where  a  note  executed  in  the 
name  of  a  corporation  by  its 
president  and  payable  to  the  pres- 
ident was  given  by  the  president 
in  part  payment  for  an  automobile 
purchased  by  him  for  his  personal 
use  and  the  vendor,  upon  noticing 


379 


§  1929] 


Private  Coepoeations 


[Ch.  42 


put  upon  inquiry  as  to  the  officer's  authority.  The  rule  that 
cheeks  drawn  by  a  corporate  officer  for  his  individual  use  are 
invalid  does  not  apply  where  an  officer  has  been  allowed  for 
years  to  draw  company  checks  for  his  salary  and  to  indorse 
them  to  others  in  payment  of  his  debts.^  The  corporation  may 
be  estopped  by  its  conduct  from  claiming  recourse  against  a 
bank  for  the  amount  of  checks  drawn  by  one  of  its  officers  to 
his  own  order  and  deposited  in  the  bank  to  his  individual  ac- 
count and  afterwards  checked  out  by  him.*  And  it  cannot  hold 
the  bank  responsible  where  it  has  executed  and  delivered  to  the 
bank  a  certificate  stating  that  such  officer  has  a  right  to  draw 
checks  on  its  funds  to  his  own  order,  or  to  bearer,  or  to  the 
order  of  third  persons.^  The  mere  fact  that  a  check  drawn  on 
the  funds  of-  a  corporation  by  one  of  its  officers  who  has  au- 
thority to  sign  its  checks  is  deposited  by  him  to  his  individual 


that  it  was  not  properly  indorsed, 
returned  it  for  indorsement  to  the 
secretary,  who,  with  the  president, 
owned  practically  all  of  the  stock 
of  the  company,  and  the  note  was 
thereafter  returned  to  the  vendor 
properly  indorsed,  who  thereupon 
released  the  automobile  to  the 
president,  it  was  held  that  the 
vendor  did  not  have  actual  knowl- 
edge of  an  infirmity  in  the  instru- 
ment or  knowledge  of  such  facts 
that  his  action  in  taking  it 
amounted  to  bad  faith,  within  the 
meaning  of  the  Illinois  negotiable 
instruments  act,  so  as  to  prevent 
him  from  being  a  holder  in  due 
course.  Chicago  Auto  Sales  Co. 
V.  H.  J.  Peters  Co.,  221  111.  App. 
363. 

lln  F.  H.  Hill  Co.  v.  Barmore, 
220  111.  App.  222,  it  was  held  that 
the  wife  of  a  salaried  officer  who, 
for  ten  years,  had  received  checks 
drawn  on  the  company  signed  with 
its  name  and  by  its  secretary  and 
countersigned  by  her  husband  as 
president,  and  payable  to  her  or- 
der, and  used  them  to  defray  the 


family  expenses,  and  who  had  no 
knowledge  of  the  state  of  her  hus- 
band's private  account  with  the 
corporation,  was  justified  in  as- 
suming that  such  checks  were  for 
corporate  purposes  in  payment  of 
her  husband's  salary,  and  that 
after  his  death  and  the  discovery 
that  his  account  with  the  corpo- 
ration was  overdrawn  during  all 
that  time,  the  corporation  could 
not  hold  her  responsible  for  the 
amount  so  received. 

2  Corporation  hela  estopped 
where  it  knew  that  the  officer  had 
opened  a  corporate  account  in  the 
bank,  and  had  known  for  a  long 
time  that  he  was  misappropriating 
its  funds  and  handling  them  in  a 
reckless  manner;  and  its  officers, 
by  the  slightest  caution  in  the  dis- 
charge of  their  duties,  would  have 
known  of  the  transactions  in  ques- 
tion. Napoleon  Hill  Cotton  Co.  v. 
Franklin  Bank,  —  Mo.  App.  — , 
236  S.  W.  910. 

3  Napoleon  Hill  Cotton  Co.  v. 
Franklin  Bank,  —  Mo.  App.  — , 
236   S.   "W.   910. 
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account  in  a  bank  does  not  make  the  bank  liable  to  the  corpora- 
tion if  it  turns  out  that  such  deposit  is  a  step  in  the  conversion 
of  the  corporation's  funds*  Where  an  officer  having  authority 
to  issue  a  bank's  drafts  issues  such  a  draft  in  payment  of  his 
individual  debt,  his  debtor  is  not  thereby  charged  as  a  matter 
of  law  with  the  duty  of  inquiry  as  to  whether  such  officer  has 
paid  or  will  pay  the  bank  for  it,  the  .presumption  being  in  favor 
of  his  honesty.^  The  Missouri  statute  providing  that  if  a  check, 
draft  or  order  of  a  corporation  is  given  in  payment  of  the  debt 
of  any  officer  or  agent  thereof,  the  payee  or  person  collecting 
the  same  shall  not  be  liable  to  the  corporation  unless  it  is  shown 
that,  at  the  time  of  collecting  the  same,  he  had  actual  knowl- 
edge that  it  was  issued  without  authority,  was  not  intended  to 
be  retrospective  in  its  operation,  and  does  not  apply  where 
checks  were  given,  and  the  cause  of  action  in  favor  of  the  cor- 
poration accrued,  prior  to  its  passage.^  Whether  the  circum- 
stances were  sufficient  to  put  the  other  party  on  inquiry,  and 
whether  he  made  inquiry-  as  to  the  officer's  authority  are  gen- 
erally questions  of  fact  for  the  juryj 

§  1931.  —  By-laws  as  notice.  According  to  the  weight  of , 
authority,  if  a  corporation  clothes  an  officer  or  agent  with  ap- 
parent authority  to  bind  it  by  a  particular  contract  or  act,  it 
cannot  escape  liability  by  setting  up  limitations  or  restrictions 
upon  his  authority  contained  in  by-laws  not  known  to  the  other 
party.*    In  Pennsylvania,  with  certain  exceptions  with  respect 

4MeCullam  v.  Third  Nat.  Bank,  As    where    it    appears    that    the 

209  Mo.  App.  266,  237  S.  W.  1051.  officer    has    absolute    control    and 

6 Tort  Worth  Nat.  Bank  v,  Har-  dominion   over  the  bank's   affairs, 

wood,  —  Tex.   Com.   App.  — ,  229  and     the     drafts     are     for     large 

S.  W.  487,  aff'g  —  Tex.  Civ.  App.  amounts    and    drawn    on    different 

— ,  205  S.  W.  484.  and    distant   banks.      Fort    Worth 

SGoodbar    v.    Scruggs,    Vander-  Nat.    Bank    v.    Harwood,   —    Tex. 

voort  &  Barney  Dry  Goods  Co.,  210  Com.  App.  — ,  229  S.  W.  487,  aff'g 

Mo.  App.  112,  242  S.  W.  129;  Bied-  —  Tex.   Civ.   App.  — ,  205   S.   W. 

ermann    v.     Mermod,     Jaccard     &  484. 

King   Jewelry   Co.,    210   Mo.    App.  8  Eastern    Shore     Brokerage     & 

158,  242   S.  W.   126;   McCullam  v.  Commission    Co.    v.    Harrison,    — 

Third   Nat.    Bank,    209    Mo.    App.  Md. —,  118  Atl.  192;  Allen  Gravel 

266,  237  S.   W.   1051.  Co.  v.  Nix,  129  Miss.  809,  93  So. 

•      7  Odd    Fellows  ,Home    v.    Valen-  244;     National    Furniture     Co.     v. 

.  chick  Bros.,  73  Pa.  Super.  Ct.  153.  William  Spifegelman  &  Co.,  116  N. 
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to  commercial  paper,  by-laws  defining  and  limiting  the  rights, 
duties  and  powers  of  corporate  officers  are  notice  to  persons 
dealing  with  the  corporation  as  to  the  extent  of  the  powers  and 
agency  of  such  officers,  and  actual  knowledge  on  their  part  of 
the  existence  of  such  by-laws  need  not  be  shown.*  In  that  state 
the  fact  that  a  note  was  issued  by  the  officers  of  a  corporation 
in  violation  of  a  by-law  requiring  notes  to  be  signed  by  the 
president  and  secretary  is  a  complete  defense  as  against  the 
payee  and  those  claiming  under  him,  unless  the  corporation  re- 
ceived the  proceeds  of  the  note,  or  is  estopped  by  a  course  of 
conduct  from  setting  up  such  noncompliance  as  a  defense.^" 

§  1932.  Constructive  notice  of  powers  of  officers  or  agents 
by  members  or  other  officers  of  corporation.  A  person  who 
ohas  been  officially  connected  with  a  corporation  as  a  director 
for  a  long  time  is  charged  with  knowledge  of  the  limits  of  the 
treasurer's  actual  authority  to  make  contracts.^^  A  director 
and  officer  of  the  corporation,  who  was  one  of  the  organizers 
of  the  company,  and  is  therefore  familiar  with  the  fact  that 
the  charter  gives  the  president  no  authority  to  appoint  agents, 
but  expressly  restricts  such  power  to  the  board  of  directors, 
cannot  recover  on  a  contract  employing  him  made  by  the  presi- 
dent, though  the  directors  had  left  the  management  of  the 
corporation's  affairs  entirely  in  the  hands  of  the  president.^* 

Y.  Misc.  53,  189  N.  T.  Supp.  449,  in  at  least  four  instances,  viz.:  (a) 

198   N.   Y.   App.  Div.  .672,  190   N.  Where  the  corporation  receives  the 

Y.  Supp.  831;  Spitzer  v.  Born,  194  benefit  from  a,  note  irregularly  exe- 

N.   Y.    App.    Div.    739,   185   N.    Y.  cuted;    (b)    a   previous    course    of 

Supp.  875,  rev-g  111  N.   Y.  Misc.  dealing  between  the  same  parties; 

595,    182   N.   Y.   Supp.    327;   Ernst  (c)    a   previous   course   of   dealing 

V.  Carey  Safe  Co.,  113  N.  Y.  Misc.  generally    under    certain     circum- 

620,   185   N.   Y.    Supp.   168;    Sealy  stances;  and  (d)  where  the  entire 

Oil  Mill   &   Manufacturing   Co.   v.  management  and  control  has  been 

Bishop    Mfg.    Co.,    —    Tex.    Com.  handed    over    to    one    individual." 

App.  — ,  235  S.  W.  850,  rev'g  —  Putnam  v.  Ensign  Oil  Co.,  272  Pa. 

Tex.  Civ.  App.  — ,  220  S.  W.  203;  301,   116   Atl.   285. 
Eadford  Water  Power  Co.  v.  Dun-  10  Putnam  v.  Ensign  Oil  Co.,  272 

lap,  128  Va.  658,  105  S.  E.  257.  Pa.  301,  116  Atl.  285. 

9  Putnam  v.  Ensign  Oil  Co.,  272  11  Sears    v.    Corr    Mfg.    Co.,    — 

Pa.  301,  116  Atl.  285.  Mass.  — ,  136  N.  E.  266. 

"With    respect    to     commercial  IZMackie   Pine  Products   Co.  v. 

paper  this  rule  has  been  modified  Frederick,  148  La.  687,  87  So.  712. 
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§  1933.  Power  to  borrow  money.^*  Authority  of  an  officer 
or  agent  to  borrow  money  is  only  implied  when  the  borrowing 
of  money  is  a  necessary  incident  to  the  performance  of  the 
duties  within  the  scope  of  his  authority  from  the  corporation." 

§  1934.  Power  to  execute  commercial  paper — In  general.^^ 

Where  it  is  shown  that  the  officers  of  a  corporation  who  usually 
and  ordinarily  handle  and  negotiate  its  commercial  paper  write 
its  name  on  the  back  of  a  note  made  payable  to  it,  and,  for  a 
valuable  consideration  moving  to  it  from  the  purchaser,  deliver 
it  to  a  purchaser,  the  indorsement  will  be  held  sufficient  in  an 
action  by  the  purchaser  on  the  note  without  proof  of  the  power 
of  such  officers  to  make  the  indorsement.^®  Where  the  stat- 
ute requires  written  authority  to  do  an  act  that  must  be  done 
in  writing,  authority  to  indorse  commercial  paper  must  be  con- 
ferred in.  writing.^'  Proof  that  a  promissory  note,  purporting 
to  be  made  by  a  corporation,  was  signed  by  its  president  and 
secretary,  does  not  show  that  it  is  the  note  of  the  corporation 
without  proof  that  it  was  made  by  its  authority.^*  Unless  spe- 
cially authorized  to  do  so,  an  officer  or  agent  of  a  corporation 
has  no  power  to  indorse  negotiable  paper  in  its  name  as  an  ac- 
commodation indorser,  especially  where  the  corporation  has  no 
power  to  become  an  accommodation  indorser.^'  There  can  be 
no  implied  authority  from  the  corporation  to  one  of  its  officers 
to  issue  accommodation  paper  for  third  persons,  even  though 

13  Power    of    particular    officers,  Under   such   a   statute,    a   letter 

see   §§  1968,   2110,  infra.  written  by  the  treasurer  of  a  cor- 

llMadill    Oil    &    Cotton    Co.    v.  poration  to  a  bank,  stating  that  a 

City  Nat.  Bank,  —  Okla.  — ,  193  certain    person    had    authority    to 

Pac.  878.     ,  indorse   notes   payable   to   it,   was 

18  Power    of    particular    officers,  held  not  to  confer  such  authority 

see  §§  1968,  2038,  2076,  2089,  2111,  upon  him  and  not  to  be  evidence 

infra.  that   he    had    it.     State   Bank    v. 

"Authority  of  agent  to  indorse  Weeks,   —   S.    D.   — ,    189    N.   W. 

and   transfer    commercial   paper,"  941. 

is  the  subject  of  an  extended  note  iSParucki  v.  Polish  Nat.  Catk- 
in 12  A.  L.  E.  111.  olio    Church,    114    N.    T.   Misc.    6, 

16  Union  Nat.  Bank  v.  Moomaw,  186  N.  Y.  Supp.  702. 

106  Neb.  388,  184  N.  W.  51.  19  First  Nat.  Bank  v.  Galloway 

17iState   Bank   v.   Weeks,  —  S.  Bros.   &   Co.,   193   Iowa   1145,   188 

D.  — ,  189  N.  W.  941.  N.   W.   803. 
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it  might  be  bound  by  such  paper  in  the  hands  of  a  holder  in 
due  course.^" 

§  1936.  Power  to  mortga^e.^i  Usually  the  officers  of  a  cor- 
poration have  no  authority  to  mortgage  or  give  a  deed  of  trust 
of  its  realty  unless  authorized  to  do  so  by  the  board  of  di- 
rectors.^^ Power  to  execute  a  mortgage  on  corporate  property 
may  be  expressly  conferred  on  officers  by  a  resolution  of  the 
board  of  directors.*^ 

§  1937.  Power  to  employ  physicians  and  surgeons — In  gen- 
eral. A  bookkeeper  has  no  authority  to  employ  a  physician  to 
treat  an  injured  employe  unless  specially  authorized.^* 

§  1939.  Powers  of  subordinate  agents  or  employes — In  gen- 
eral. Power  to  negotiate  is  entirely  different  from  power  to 
contraet.^^ 

A  bank  is  responsible  for  a  deposit  received  by  its  employes 
after  banking  hours  where  it  is  shown  that  it  was  the  cus- 
tom of  employes  to  receive  deposits  after  hours  for  the  purpose 
of  accommodating  belated  customers.^^  And  it  is  liable  to  a 
depositor  for  the  amount  of  a  check  drawn  on  it  and  sent  to 
it  by  mail  for  deposit,  where  an  employe  of  the  bank,  whose 
duty  it  is  to  prepare  and  send  out  such  notices,  fills  in  and 

20 Citizens'   Nat.   Bank   v.   Elor-  did  have  sueh  authority,  but  rath- 

ida  Tie  &  Lumber  Co.,  81  Fla.  889,  er  to   show  that  he   did  not  have 

89  So.  139.  sueh  authority.     West  Lumber  Co. 

21  Power    of    particular    officers,  v.    Nash,    —   Tex.    Civ.    App.    — , 

see    §§1969,   2048,   2121,   2149,   in-  243  S.  W.  704. 

fra.  25  Grand    Trunk   Ry.    v.    Central 

22Grafeman  Dairy  Co.  v.  North-  Fruit   Auction    Co.,    30    Quebec   L. 

western  Bank,  290  Mo.  311,  235  S.  R.  35. 

W.  435.  Employes  of  a  railroad  company 

23  San  Ramon  Valley  Bank  v.  held  not  to  have  had  authority 
Walden  Co.,  53  Cal.  App.  534,  200  to  make  a  contract  leasing  a  build- 
Pac.  662.  ing  belonging  to  it  for  ten  years 

24  Evidence  held  insufficient  to  for  a  nominal  rental.  Grand  Trunk 
show  that  the  bookkeeper  was  au-  Ry.  v.  Central  Fruit  Auction  Co., 
thorized  to  employ  a  physician,  or  30  Quebec  L.  R.  35. 

that   he    had   ever   performed    any  26 Farmers'    Bank    &    Trust    Co. 

services  for  the  corporation  which  v.   Boshears,   148   Ark.   589,   15   A. 

could  have   induced  or  did  induce  L.   R.   426,  231   S.  W.   10. 
the   physician   to   believe   that   he 
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sends  to  the  deposit.or  a  printed  form,  furnished  to  the  em- 
ploye for  that  purpose,  acknowledging  receipt  of  the  remit- 
tance and  stating  that  the  amount  of  the  check  has  been  entered 
to  the  depositor's  credit,  at  the  end  of  which  the  name  of  the 
cashier  of  the  bank  is  printed.^' 

"An  insurance  agent's  powers  are  prima  facie  co-extensive 
with  the  business  intrusted  to  his  care,  and  will  not  be  nar- 
rowed by  limitations  not  communicated  to  those  with  whom 
he  deals,  and  his  authority  is  not  to  be  narrowly  construed.^* 
Agents  representing  the  company  in  soliciting  insurance  can 
bind  it  with  regard  to  matters  within  the  limited  and  restricted 
scope  of  their  authority;  that  is  to  say,  matters  pertaining  to 
the  taking  and  preparation  of  applications  for  insurance  for 
submission  to  the  company.*^  Authority  to  solicit  insurance 
confers  no  power  on  the  agent  to  write  insurance  to  bind  the 
company.*"  But  the  local  agent  of  an  insurance  company,  who. 
is  authorized  to  secure  applications  for  insurance,  collect  pre- 
miums and  deliver  policies,  and  who  has  a  license  authorizing 
him  to  conduct  all  lawful  business  of  the  company  in  the  state, 
has  implied  or  apparent  authority  to  make  a  binding  prelimi- 
nary contract  of  insurance  to  attach  on  the  day  when  an  ap- 
plication is  taken  and  the  premium  paid  and  to  continue  until 
a  policy  is  issued  or  the  application  is  rejected,  where  it  is  the 
custom  of  the  company  to  date  its  policies  back  to  correspond 
with  the  date  of  the  application.*^  A  general  agent  of  an  in- 
surance company  to  deliver  an  insurance  policy  and  collect  the 
first  premium  has  no  implied  or  apparent  authority  to  take 
jewelry  in  lieu  of  money  in  payment  of  such  premium.  And 
his  authority  to  waive  payment  in  advance  and  to  extend  the 
time  of  payment  does  not  include  authority  to  waive  payment 
in  money.**     An  agent  who  has  authority  to  collect  the  first 

27  It  cannot  escape  liability  un-  2a  Security  Ins.  Co.  v.  Cameron, 
der  such  circumstances  on  the  85  Okla.  171,  205  Pao.  151. 
ground  that  the  employe  who  30  Salquist  v.  Oregon  Fire  Eelief 
mailed  the  notice  had  no  author-  Ass'n,  100  Ore.  416,  197  Pac.  312. 
ity  to  extend  the  credit  of  the  31  Koivisto  v.  Bankers '  ^  Mer- 
bank.  Cohen  v.  First  Nat.  Bank,  chants'  Fire  Ins.  Co.,  148  Minn. 
22' Ariz.  394,  15  A.  L.  E.  701,  198  255,   181  N.  W.  580. 

Pac.  122.  32  Bankers '  Eeserve  Life  Co.  v. 

28  Koivisto  V.  Bankers '  &  Mer-  Sommers,  —  Tex.  Civ.  App.  — , 
chants'   Fine   Ins.   Co.,    148   Minn.      242  8.  W.  258. 

255,  181  N.  W.  580, 
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premium  has  implied  authority  to  agree  to  return'  it  if  the  ap- 
plication for  insurance  is  not  accepted.*' 

A  claim  agent  of  a  railroad  company  has  power  to  make  set- 
tlements on  claims  for  damages  against  his  company,  and  may 
bind  the  company  by  a  promise  to  a  consignee  of  freight  that 
if  the  consignee  will  accept  the  goods  and  put  in  a  claim  for 
damages  the  company  will  allow  him  the  damages  actually 
sustained.**  A  local  freight  agent  of  a  railroad  company  has 
no  implied  authority  to  admit  liability  on  its  part  for  negli- 
gence in  transporting  freight,  or  to  bind  it  by  an  agreement 
to  purchase  from  a  dissatisfied  consignee  goods  damaged  in  the 
course  of  transportation.*^ 

Where  the  superintendent  of  a  coal  mine,  operated  by  a  com- 
pany whose  principal  office  is  in  a  distant  state,  goes  on  the 
peace  bond  of  an  employe  in  order  to  retain  his  services,  and, 
as  security  therefor,  receives  bonds  from  him,  which  he  delivers 
to  the  company's  paymaster  and  mine  office  clerk,  the  act  of 
the  paymaster  in  placing  such  bonds  in  the  company's  safe, 
of  which  he  has  charge,  is  within  the  apparent  scope  of  his  au- 
thority, and  binds  the  company.*® 

§  1940.  —  Powers  of  purchasing  or  selling  agents.  A  corpo- 
ration cannot  deny  liability  on  a  contract  to  purchase  property 
made  by  its  purchasing  agent  on  the  ground  that  he  had  no 
authority  to  make  it,  where  the  other  party  acted  in  good  faith 
and  without  knowledge  of  such  agent's  want  of  authority.*'' 
Ordinarily  a  traveling  salesman  or  drummer  has  no  implied  au- 
thority to  make  a  binding  contract  for  the  sale  of  goods  with- 
out the  approval  of  the  corporation,  and,  in  the  absence  of  evi- 
dence to  the  contrary,  the  presumption  is  that  orders  taken 
by  him  are  subject  to  such  approval.  And  it  follows  that,  in 
the  absence  of  proof  of  actual  or  apparent  authority  on  his 
part,  no  contract  results  from  orders  taken  by  him  until  they 
are  approved.**    But  he  may  be  clothed  with  apparent  author- 

33  Great  Southern  Life  Ins.  Co.  36  Meyers  v.  Summerville,  — 
V.    Dolan,   —   Tex.    Civ.   App.   — ,      W.  Va.  — ,  111  S.  E.  487. 

239   S.   W.   236.  37  Eichberg     v.     United     States 

34  Chicago,  E.  I.  &  P.  E.  Co.  v.  Shipping  Board  Emergency  Fleet 
Burke,  82  Okla.  114,  198  Pac.  620.      Corp.,  273  Fed.  886. 

36  A.   Gauthier   &  Son  v.   Hines,  38Bagot  v.  Inter-Mountain  Mill- 

120  Me.  476,  115  Atl.  258.  ing  Co.,  ICO  Ore.  127,  196  Pac.  824. 
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ity  to  make  a  binding  contract.''  A  mere  sales  agent  has  no 
implied  authority  to  change  or  modify  a  contract  for  the  sale 
of  merchandise  which  he  did  not  make.*"  There  is  no  presump- 
tion from  the  fact  that  an  agent  has  authority  to  sell  goods  that 
he  has  authority,  after  the  goods  are  shipped  and  delivered  to 
the  buyer,  to  receive  them  back  and  rescind  the  sale.*^  Power 
to  make  a  contract  does  not  give  an  agent  implied  power  to 
settle  a  claim  growing  out  of  such  contract  for  much  less  than 
the  amount  due  thereunder,  and  to  release  the  other  party  from 
further  liability.*'' 

§  1941.  Powers  of  general  solicitor  ar  connsel,  and  of  at- 
torneys. A  duly  authorized  attorney  for  a  plaintiff  corporation 
in  an  action  of  replevin  may  make  an  affidavit  as  to  the  value 
of  the  goods  required  by  the  statute.*'  An  attorney  employed 
by  a  surety  company  to  defend  an  action  on  a  liquor  dealer's 
bond  furnished  by  it  has  no  authority,  merely  by  virtue  of  his 
retainer,  to  release  the  dealer  from  liability  under  his  agree- 
ment to  indemnify  the  company  against  any  loss  it  might  sus- 
tain by  reason  of  having  furnished  said  bond.** 

§  1943.  Presumptions  and  burden  of  proof — In  general.    The 

executive  officers  of  a  corporation  are  presumed  to  have  au- 
thority to  carry  on  its  ordinary  business.*^    The  burden  is  on 

39  See  Bagot  v.  Inter-Mountain  48  The  corporation 's  action  in 
Milling  Co.,  100  Ore.  127,  196  Pae.  causing  its  replevin  bond  to  be 
824.  delivered   to   the   prothonotary  by 

40  Christian  Feigenspan  v.  Amer-  its  attorney  as  part  of  the  process 
ican  Hominy  Co.,  —  Ind.  App.  — ,  then  consisting  of  the  praecipe, 
134  N.  E.  903.          _  statement  and  affidavit,   was  held 

41  Leverett  v.  Garland  Co.,  206  to  be  its  declaration,  or  publica- 
Ala.  556,  90  So.  343.  tion  of  the  attorney's  agency  and 

42  Hoshor-Platt  Co.  v.  Miller,  238  authority  to  make  an  affidavit  of 
Mass.   518,  131  N.  B.  310.  value   and  to   make  it   the   plain- 

Au  agent  employed  as  the  rep-  tiff's    affidavit.      Automobile     Se- 

resentative.  of    a    corporation    in  curities   Co.  v.   Swisshelm,   75   Pa. 

particular  states   to  sell  its  prod-  Super.   Ct.   72. 

ucts  held   to   have   no   express   or  44  United      States     Fidelity     & 

implied  authority  to  accept  in  set-  Guaranty     Co.     v.     Bourdeau,     — 

tlement  of  a  debt  due  it  much  less  Mont.  — ,  208  Pac.  947. 

than   the   amount    due   and   to   re-  46  Northern      Minnesota      Dairy 

lease  the  debtor  from  further  lia-  Farm    Land    Co.    v.    Haswell,    177 

bility.     Hoshor-Platt    Co.    v.    Mil-  Wis.  635,  189  N.  W.  263. 
ler,  238  Mass.  518,  131  N.  E.  310. 
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a  person  suing  a  corporation  on  a  contract  made  by  its  agent 
to  show  that  the  agent  had  authority  to  make  it,  or  that  the 
corporation  is  estopped  by  its  conduct  to  deny  his  authority.*^ 
A  person  suing  a  corporation  for  the  price  of  property  alleged 
to  have  been  sold  to  it  has  the  burden  of  proving  that  the  per- 
sons who  negotiated  for  the  purchase  were  authorized  agents 
of  the  corporation.*''  A  person  asserting  ownership  of  com- 
mercial paper  payable  to  a  corporation  by  virtue  of  an  indorse- 
ment of  its  name  thereon  by  a  person  as  its  agent  has  the  burden 
of  proving  the  agent's  authority.*^  And  where  the  purchaser 
of  accommodation  paper  before  maturity  knows  its  character, 
the  burden  is  on  him  to  show  that  the  officer  who  exe- 
cuted it  on  behalf  of  the  corporation  had  power  to  do  so.*' 
Where  an  act  is  within  the  apparent  authority  of  an  officer  or 
agent,  the  burden-  is  on  the  corporation  to  show  his  lack  of 
authority  and  that  the  person  seeking  to  hold  the  corporation 
had  knowledge  of  the  restrictions  on  his  authority.*"  In  a  suit 
by  a  bank  to  cancel  a  lease  on  the  ground  that  the  officers  exe- 
cuting it  in  its  behalf  had  no  authority  to  do  so,  where  the 
bank's  allegation  of  want  of  authority  is  denied  by  the  answer, 
the  burden  of  proof  is  on  the  plaintiff.*^ 

§  1944.  —  Presumptions  from  seal.  The  presence  of  .  the 
corporate  seal  on  an  instrument  is  prima  facie  evidence  of  the 
authority  of  the  officers  signing  it  to  execute  it  on  behalf  of  the 
corporation,*^  but  the  presumption  is  a  rebuttable  one  and  may 
be  overcome  by  proof  that  it  was  unauthorized."*     Where  the 

46  Fidelity  Nat.  Bank  &  Trust  50  Sheldon  Petroleum  Co.  v.  Em- 
Co.  V.  Tootle-Campbell  Dry.  Goods  pire  Gas  &  Fuel  Co.,  —  Kan.  — , 
Co.,   —   Mo.   — ,    238    S.    W.    474;  209    Pae.    826. 

Bagot    V.    Inter-Mountain    Milling  61  Smith  v.  First  Nat.  Bank,  81 

Co.,   100    Ore.    127,    196   Pac.   824;  Okla.  228,  198  Pae.  103. 

West  Lumber  Co.  v.  Nash,  —  Tex.  B2  Snyder    v.    United    Properties 

Civ.  App.  — ,  243  S.  W.  704.  Co.,    53    Cal.    App.    428,    200    Pac. 

47 Black    Diamond    Coal    Co.    v.  366;    San   Eamon  Valley  Bank   v., 

Anderson  Coal  Co.,  194  Iowa  238,  Walden  Co.,  53  Cal.  App.  534,  200 

189  N.   W.   774.  Pac.  662;  O'Brien  v.  O'Brien,  238 

48  State  Bank  v.  Weeks,  —  S.  Mass.  403,  131  N.  E.  177;  Geuzber- 
D.  — ,  189  N.  "W.  941.  ger  v.   Adams,   62   Mont.  430,   205 

49  Citizens'   Nat.   Bank   v.   Flor-  Pae.  658. 

ida    Tie    &    Lumber    Co.,    81    Fla.  53  O'Brien  v.  O'Brien,  238  Mass. 

889,  69   So.    139.  403,   131  N.  E.   177. 
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statute  requires  corporate  deeds  to  be  under  seal,  the  seal  on 
such  a  deed  is  prima  facie  evidence  that  the  deed  was  the  duly 
authorized  act  of  the  corporation,  and  implies  that  the  board 
of  directors  had  empowered  the  president  and  secretary  who 
executed  it  to  make  the  very  sale  and  transfer  evidenced  by  it. 
But  the  presumption  that  it  was  authorized  may  be  overcome  by 
proof.^* 


§  1945.  Question  of  power  as  one  of  law  or  fact.  Whether 
an  officer  or  agent  of  a  corporation  had  authority,^*  or  apparent 
authority,*®  to  m'ake  a  particular  contract  or  to  do  any  other 
act  in  behalf  of  the  corporation  is  generally  a  question  of  fact 
for  the  jury.  But  the  question  of  authority  need  not  be  sub- 
mitted to  the  jury  where  the  undisputed  evidence  shows  that 
the  officer  or  agent  had  general  and  special  authority  to  do  the 
acts  in  question.*''  What  an  agent  may  do  by  virtue  of  a 
proved  or  admitted  authority  is  a  question  of  law.**    And  where 


64  Emory  v.  Bailey,  111  Tex. 
337,  234  S.  W.  660,  rev'g  —  Tex. 
Civ.  App.  — ,  181  S.  W.  831. 

B6  Indiana  Flooring  Co.  v.  Dis- 
trict Nat.  Bank,  280  Fed.  522; 
Cleveland  v.  Little  Cahaba  Coal 
Co.,  205  Ala.  369,  87  So.  567;  Cole- 
man V.  Northwestern  Mut.  Life 
Ins.  Co.,  —  Mo.  ~,  233  S.  W. 
187;  Maagget  v.  A.  Brawer  Silk 
Co.,  95  N.  J.  L.  72,  111  Atl.  656; 
Bagot  V.  Inter-Mountain  Milling 
Co.,  100  Ore.  127,  196  Pac.  824; 
Edmunds  Bros.  v.  Smith,  —  Vt. 
— ,  115  Atl.  187;  Eadford  Water 
Power  Co.  v.  Dunlap,  128  Va.  658, 
105  S.  E.  257;  Le  Doux  v.  Seattle 
North  Pac.  Shipbuilding  Co.,  114 
Wash.  632,  195  Pac.  1006. 

In  WooUard  v.  City  of  Albany, 
190  N.  T.  Supp.  741,  the  question 
whether  the  president  of  a  corpo- 
ration had  authority  to  sign  a  note 
was  held  to  be  a  mixed  question  of 
law  and  fact. 

66 Indiana  Flooring'  Co.  v.  Dis- 
trict Nat.  Bank,  280  Fed.  522;  Au- 


■  gusta  Cooperage  Co.  v.  Dowdy,  149 
Ark.  318,  232  S.  W.  1;  Citizens' 
Bank  v.  Public  Drug  Co.,  190  Iowa 
983,  181  N.  W.  274;  Sheldon  Pe- 
troleum Co.  V.  Empire  Gas  &  Fuel 
Co.,  —  Kan.  — ,  209  Pac.  826; 
Hoshor-Platt  Co.  v.  Miller,  238 
Mass.  518,  131  N.  E.  310;  Hage  v. 
E.  L.  Wellman  Co.,  217  Mich.  537, 

^187  N.  W.  404;  Campbell  v.  Orien- 
tal Trading  Co.,  58  Mont.  520, 
193  Pac.  1112;  F.  A.  North  Co. 
v.  Vanleer,  73  Pa.  Super.  Ct.  455. 
If  there  be  in  proof  facts  from 
which  an  agent 's  authority  can 
be  fairly  and  reasonably  inferred, 
the  question  becomes  one  for  the 
jury.  Douglas  v.  Insurance  Co.  of 
North  America,  215  Mich.  529,  184 
N.    W.   539. 

57  Cleveland  v.  Little  Cahaba 
Coal  Co.,  205  Ala.  369,  87  So.  567; 
Bradford  v.  Little  Cahaba  Coal 
Co.,  205  Ala.  372,  87  So.  571. 

68  Bagot  V.  Inter-Mountain  Mill- 
ing Co.,  100  Ore.  127,  196  Pac. 
824. 
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a  person  is  the  sole  representative  of  a  foreign  corporation  do- 
ing busitiess  in  the  state,  the  company  will  be  regarded,  as  a 
matter  of  law,  as  holding  him  out  as  its  general  agent  in  the 
state  with  respect  to  its  business  there.*® 

§  1946.  Who  may  urge  want  of  power — ^In  general.  Pur- 
chasers of  property  from  a  corporation  who  expressly  agree  that 
the  corporation  may  create  an  indebtedness  in  a  certain  sum 
to  be  secured  by  a  mortgage  on  said  property,  and  who  as- 
sume and  agree  to  pay  such  indebtedness  as  consideration  in 
part  for  the  conveyance  of  said  property  to  them,  and  who  re- 
ceive such  conveyance,  are  estopped  to  deny  the  authority  of 
the  corporate  officers  to  make  and  execute  such  mortgage.*" 

XII.   DELEGATION   OF  AUTHOEITT  BY  DIRECTOES   OE   OTHEE  OFFICEES 

OE  AGENTS 

§  1960.  Delegation  of  authority  by  officers  and  agents  other 
than  directors.  Generally,  in  the  absence  of  authority,  an 
agent  cannot  delegate  his  authority  or  employ  a  subagent  be- 
cause his  employment  is  in  the  nature  of  a  personal  confidence 
or  faith  reposed  in  him  by  the  principal.*^  A  general  agent  of 
a  corporation  cannot  delegate  to  a  subordinate  agent  the  for- 
mer's authority  to  execute  negotiable  instruments  on  behalf  of 
the  corporation.*^  Where  the  president  of  a  corporation  has 
power  to  employ  a  manager,  he  may  make  such  a  contract  of 
employment  through  an  ageimt,  and  a  contract  signed  on  his 
behalf  by  such  agent  is  signed  by  the  party  to  be  charged  there- 
with, within  the  requirements  of  the  statute  of  frauds.**  The 
general  manager  of  a  corporation  formed  for  the  purpose  of 
buying  and  selling  poultry,  eggs  and  dairy  products  has  au- 
thority to  authorize  an  agent  to  buy  such  articles  for  it.**    A 

&9  Sheldon  Petroleum  Co.  v.  Em-  delegate  his   authority  in  this  re- 

pire  Gas   &  Fuel  Co.,  —  Kan.  — ,  gard   to    the    treasurer.      Citizens' 

209  Pac.  826.  Nat.  Bank  v.  Florida  Tie  &  Lum- 

60  San  Eamon  Valley  Bank  v.  ber  Co.,  81  Fla.  889,  89  So.  139. 
Walden  Co.,  53  Cal.  App.  534,  200  63Eadford  Power  Co.  v.  Dun- 
Pao.   662.  lap,  128  Va.  658,  105  S.  E.  257. 

61  Citizens '  Development  Co.  v.  64  Willis  v.  Ozark  Poultry  &  Egg 
Kypawva  Oil  Co.,  191  Ky.  183,  Co.,  —  Mo.  App.  — ,  235  S.  W. 
229  S.  W.  88.  476. 

62  So    the    vice-president   cannot 
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contention  that  a  mere  employe  had  no  authority  to  make  a 
payment  on  behalf  of  the  corporation  was  held  to  be  without 
merit,  where  he  made  it  under  instructions  from  the  general 
superintendent.®^  A  person  empowered  by  an  authorized  agent 
of  an  insurance  company  to  represent  him  in  negotiations  for 
insurance  has  the  same  power  to  bind  the  insurer  as  has  the 
agent.*® 

XIII.    POWEES   OF  DIRECTORS 

§  1961.  General  rules.  A  bank  speaks  only  through  its 
board  of  directors.®'  Directors  of  a  bank  have  power  to  make 
loans  and  to  permit  overdrafts  in  a  proper  case.®'  The  di- 
rectors of  a  railroad  company  have  power  to  decide  as  to  the 
location  of,  and  public  necessity  for,  an  extension  of  any  part 
of  the  road,  whether  it  is  a  branch  or  otherwise.®®  As  against 
a  holder  in  due  course,  a  corporation  is  bound  by  an  acceptance 
of  a  bill  of  exchange,  for  the  price  of  goods  sold  to  it,  by  one 
of  its  directors  who  is  also  its  accountant  and  traffic  manager, 
and  is  temporarily  acting  as  its  secretary-treasurer,  and  who 
has  previously  signed  acceptances  on  its  behalf,  although  he 
has  never  been  formally  authorized  to  sign  acceptances.''®  A 
corporation  which  has  received  goods  by  means  of  acceptances 
signed  by  a  director  is  estopped  to  deny  his  authority  to  sign 
them.'i 

§  1966.  Power  to  elect  officers,  employ  agents  or  hire  em- 
ployes— In  general.'''^ 

§  1968.  Borrowing  money  and  executing  notes  or  bonds 
therefor.     In  New  York  the  giving  of  a  note  by  a  religious 

66  Downing     v.     Texas     Co.,     —  69  Pioneer    Coal    Co.    v.    Cherry- 

Tex.  Civ.  App.  — ,  239  S.  W.   636.      tree   &  D.  E.  Co.,  272  Pa.  43,  116 

66  Connecticut   Fire    Ins.    Co.    v.      Atl.   45. 

Fields,  —  Tex.   Civ.  App.  — ,  236  70  Bank  of  Hamilton  v.  Mutual 

p.    W.    790.  Fruit  Co.,  29  British  Columbia  448. 

67  Maxwell  v.  Thompson,  195  N.  71  Bank  of  Hamilton  v.  Mutual 
T.  App.  Div.  616,  186  N.  Y.  Supp.  Fruit  Co.,  29  British  Columbia  448. 
208,  afe'd  232  N.  Y.  619,  134  N.  72  Power  to  elect  or  appoint  of- 
B.  596.  ficers,    see    §  1758,   supra. 

68  Bank  of  Jeanerette  v.  Druil-  Power  to  remove  officers,  see 
het,  149   La.  505,  89   So.   674.  §  1819,    supra. 
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corporation  can  be  authorized  only  by  the  board  of  trustees  of 
the  corporation.'" 

§  1969.  Mortgages  and  pledges  of  property.  Independent  of 
statute,  the  board  of  directors  may  authorize  the  giving  of  a 
mortgage  on  corporate  property,''*  and  power  to  mortgage  is 
often  expressly  given  them  by  statute.''^ 

§  1971.  Sales  in  ordinary  course  of  business.  A  statute  re- 
quiring the  consent  of  a  specified  percentage  of  the  stock  to  a 
sale  of  all  the  corporate  property  does  not  restrict  the  power  of 
the  directors  to  sell  less  than  all  of  it.''®  In  Texas  title  to  the 
property  of  a  religious  corporation  vests  in  its  board  of  trus- 
tees with  power  to  dispose  of  the  same.'''' 

§  1975.  Assignments  for  the  benefit  of  creditors.''* 

§  1976.  Issuance  and  sale  of  stock.  A  single  director  has  no 
implied  pow^r  to  bind  the  corporation  by  a  contract  to  sell  un- 
issued shares  of  its  stock.''*  Resolutions  of  the  stockholders  and 
directors  authorizing  "the  directors"  to  sell  any  part  of  an  in- 
crease of  stock  not  taken  by  the  stockholders,  and  a  resolution 
of  the  directors  authorizing  its  sale  by  "the  board"  were  held 
to  authorize  sales  by  individual  directors,  especially  in  view  of 
the  fact  that  several  sales  had  been  made  prior  to  the  one  in 

73  Parucki  v.   Polish   Nat.   Oath-  1'6  Sale    of   a  lease   owned  by  a 

olie    Chureli,    114    N.    Y.    Misc.    6,  corporation,    held    within    the    au- 

186  N.  Y.  Supp.  702.  thority  of  the  directors.     Wortman 

MGrafeman  Dairy  Co.  v.  North-  v.  Luna  Park  Amusement  Co.,  61 
western   Bank,    290    Mo.    311,    235     ,  Mont.  89,  201  Pae.  570. 

S.  W.  435.  77  Wallace  v.  Wells,  —  Tex.  Civ. 

76  James   Eichardson    &   Sons   v.  App.  — ,  228  S.  W.  1111. 

J.   McCarthy   &   Sons   Co.,   49   On-  78  As   to    the   right   of   directors 

tario  L.  E.  60.  to    make    an    assignment    without 

In     Massachusetts     the      power  the    consent    of    the    stockholders, 

vested    in    corporations    to    mort-  see  In  re   De   Camp   Glass   Casket 

gage   their   property   is    vested    in  Co.,  272  Fed.  558,  certiorari  denied 

the    hoard    of    directors,    whether  256  U.  S.  703,  65  L.  Ed.  1179. 

th«  mortgage  be   of  the  whole   or  79  Toles    v.    Duplex    Power    Car 

any   part    of   the    property.      Wil-  Co.,  219  Mich.  466,  189  N.  W.  46. 
liam  H.  Haskell  Mfg.   Co.  v.  Nel- 
son Blower  &  Furnace  Co.,  275  Fed. 
206. 
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question  without  consulting  the  board,  and  that  individual  di- 
rectors were  urged  to  make  sales  by  the  general  manager  of  the 
company  who  had  full  power  and  authority  over  the  sale  of 
stock.*"  Where  single  directors  are  duly  authorized  to  sell 
stock,  such  a  sale  cannot  be  avoided  on  the  ground  that  it  was 
extraordinary  and  unusual,  and  hence,  beyond  the  authority  of 
the  director  making  it,  merely  because  the  circumstances  which 
impelled  the  purchaser  to  buy  and  which  brought  about  a  re- 
fusal of  the  corporation  to  perform  the  contract  were  unusual.*^ 
That  a  person  is  director  of  a  corporation  does  not  tend  to  prove 
•that  he  has  authority  to  agree  on  its  behalf  that,  if  at  any  time 
a  subscriber  to  its  stock  is  not  satisfied  with  his  investment,  the 
corporation  will  surrender  his  notes  and  release  him  from  lia- 
bility, even  though  he  has  the  certificates  of  stock  issued  to  the 
defendant  in  his  possession  at  the  time  such  agreement  is  made.'^ 

§1979.  Dividends.83 

§1985.  Acts  of  bankruptcy — Filing  voluntary  proceedings 
in  bankruptcy.  Whether  the  directors  of  a  corporation  have 
power  to  file  a  voluntary  petition  in  bankruptcy  without  au- 
thority from  the  stockholders  depends  upon  the  laws  of  the 
state  where  the  company  was  incorporated  and  the  provisions 
of  its  charter.**  They  have  power  to  do  so  in  the  absence  of 
restrictive  provisions  in  the  statutes  of  such  state  or  in  the  cor- 
porate charter.**  And  such  power  is  not  taken  away  from  them 
by  a  charter  provision  authorizing  them  to  dispose  of  the  whole 
property  of  the  corporation  with  the  consent  and  pursuant  to 
the  affirmative  vote  of  the  holders  of  a  majority  of  the  stock  of 
the  corporation,*^  nor  by  a  statute  prohibiting  them  from  dis- 
solving the  corporation  except  after  notice  to  the  stockholders 

« 

SOToles    V.    Duplex    Power    Car  275    Fed.    498;    In    re    Ann    Arbor 

Co.,  219  Mich.  466,  189  N.  W.  46.  Machine  Corp.,  274  Fed.  24;  In  re 

81  Toles  V.  Duplex  Power  Car  De  Camp  Glass  Casket  Co.,  272 
Co.,  219  Mich.  466,  189  N.  W.  46.  Fed.  558,  certiorari  denied  256  U. 

82  Eeife    V.     Nebraska-California  S.   703,   65  L.  Ed.  1179. 

Colony  Co.,  277  Fed.  417.  86  Such  a  provision  does  not  re- 

83  See  §  3672,  infra.  quire   the    consent    of   the    holders 

84  In  re  De  Camp  Glass  Casket  of  a  majority  of  the  stock.  In  re 
Co.,  272  Fed.  558,  certiorari  de-  De  Camp  Glass  Casket  Co.,  272 
nied  256  U.  S.  703,  65  L.  Ed.  1179.  Fed.  558,  certiorari  denied  256  U. 

85  In    re    Beaver    Cotton    Mills,  S.  703,  65  L.  Ed.  1179. 
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and  upon  consent  of  two-thirds  in  interest  of  the  stockholders 
expressed  at  a  meeting  duly  held.*'' 

§  1988.  Actions.  The  board  of  directors  of  a  fraternal  or- 
ganization, which  is  authorized  to  establish  homes  for  the  care 
and  support  of  orphans,  may  maintain  mandamus  to  secure 
the  admission  of  children  admitted  to  such  a  home  to  the  pub- 
lic schools,  where  such  board  is  given  authority  to  sue.*'  It 
is  ordinarily  within  the  discretion  of  the  directors  whether  or 
not  the  corporation  will  defend  a  suit  brought  against  it.*® 

§  1994.  Changes  in  the  corporation  or  matters  not  within  its 
regular  business — ^Making,  altering  or  repealing  by-laws.*" 

§  1995.  —  Amendment  or  alteration  of  charter.'^ 

§  1998.  —  Sale  or  lease  of  entire  property.*^  The  directors 
of  an  insurance  company,  who  are  also  its  officers,  have  no  au- 
thority to  transfer  its  business,  assets,  and  policy  holders  to 
another  company  without  the  consent  of  the  company  or  its 
stockholders  or  policy  holders.'*  An  agreement  granting  an 
exclusive  right  to  manufacture  and  sell  articles  covered  by  pat- 
ents controlled  by  the  corporation  for  -which  the  grantee  is  to 
pay  it  a  royalty  is  not  a  transfer  of  all  of  the  corporate  assets 
preventing  it  from  fulfilling  the  purposes  for  which  it  was  or- 
ganized, so  as  to  make  a  vote  of  the  stockholders  at  a  proper 
meeting  necessary  to  its  validity.®* 

XV.    POWERS  OF   PBESIDENT 

§2006.  General  considerations.'* 

87  In  re   De   Camp  Glass   Casket  •        90  See   §  486,  supra. 
Co.,    272    Fed.    558,    certiorari    de-  91  See   §4346,   infra. 

nied  256  U.  S.  703,  65  L.  Ed.  1179.  92  See   §  1206  et  seq.,  supra. 

That    a   corporation   is   not    dis-  93  Hartmann     v.     Masters,     269 

solved  by  bankruptcy  proceedings.  Fed.  483,  certiorari  denied  255  U. 

see  §  5204,  infra.  S.  571,  65  L.  Ed.  791. 

88  Grand  Lodge,  I.  O.   O.  F.  v.  94  Caddo   Eock   Drill  Bit  Co.   v. 
Board  of  Education  of  Independent  Eeed,  149  La.  1016,  90  So.  388. 
School  Dist.  of  Elkins,  —  W.  Va.  96 "Powers  of  bank  president  or 
— ,   110   S.  E.   440.  vice  president,"  is  the  subject  of 

89Eegal    Cleaners    &    Dyers    v.      a  note  in  9  A.  L.  E.  1146. 
Merlis,  274  Fed.  915. 
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§  2010.  View  that  president  has  no  greater  power  than  any 
other  director— Statement  of  rule.  The  president  has  no  au- 
thority, merely  by  virtue  of  his  office,  to  bind  the  corporation 
by  contract.'^  So  a  paving  company  is  not  bound  by  the  act 
of  its  president  in  submitting  a  bid  for  public  work  and  at- 
taching drafts  thereto  as  a  forfeit,  in  violation  of  his  positive 
instructions,  where  his  powers  and  duties  are  limited  by  the 
by-laws  to  presiding  at  corporate  meetings,  where  he  has  never 
been  clothed  with  apparent  authority  to  make  bids,  and  it  may 
recover  the  amount  of  such  drafts,  where  they  are  forfeited  by 
the  county  to  whom  the  bid  is  made  on  repudiation  of  the  bid 
by  the  corporation.''' 

§2013.  View  that  president  has  power  or  is  presumed  to 
have  power  to  act  in  ordinary  course  of  business — Illinois  rule. 

Except  as  presiding  officer  at  corporate  meetings,  the  president 
has  no  greater  power  than  any  other  director.** 

§  2014.  —  California  rule.  No  presumption  that  a  person  is 
aijthorized  to  contract  for  the  corporation  arises  from  the  mere 
fact  that  he  is  its  president.®'  But  the  fact  that  he  is  its  presi- 
dent may  be  considered  with  other  circumstances  shown  in  de- 
termining whether  he  was  authorized  to  act  for  it,  and  it  may 
be  miore  readily  implied  from  circumstances  proved  that  the 
president  has  authority  to  make  a  particular  contract  than 
would  be  the  case  if  he  stood  in  no  official  relation  to  the  com- 
pany.i 

§2017.  —Iowa  rule.2 

§  2026.  —  New  York  rule.  The  president  of  a  corporation 
has  authority  to  do  any  act  in  its  behalf  which  is  incidental  to 
the  conduct  of  its  business.*     He  has  the  power,  prima  facie, 

96  Crown  Paving  &  Construction  9»  Jan  Wai  v.  Smith-Eiddell  Co., 
Co.    V.    Walla    Walla    County,    —  —  Cal.  App.  — ,  202  Pac.  952. 
Wash.  — ,  210  Pao.  357.     And  see  iJan  Wai  v.   Smith-Eiddell  Co., 
Taylor   v.   Friedman   Co.,   152    Ga.  —  Cal.  App.  — ,  202  Pac.  952. 
529,  110  S.  E.  679.  2 See    Citizens'    Bank    v.   Public 

97  Crown  Pavi'ng  &  Construction  Drug  Co.,  190  Iowa  983,  181  N. 
Co.    V.    Walla    Walla    County,    —  W.   274. 

Wash.  — ,  210  Pac.   357.  SGluck   v.   Bedford    Cleaning    & 

98  Weber  v.  Aluminum  Ore  Co.,  Dyeing  Co.,  195  N.  T.  App.  Div. 
304  111.  273,  136  N.  E.  685.  493,  186  N.  Y.  Supp.  823. 
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to  bind  it  by  any  contract  that  the  board  of  directors  could 
authorize  or  ratify,*  and  the  burden  is  on  one  who  impeaches 
his  authority.*  It  will  ordinarily  be  presumed  that  the  presi- 
dent has  power  to  make  contracts  pertaining  to  the  business  of 
the  corporation  and  coming  within  the  apparent  scope  of  his 
authority.^ 

§  2031.  —  Power  as  limited  to  acts  in  ordinary  course  of 
business.  Authority  of  the  president  or  other  officer  to  trans- 
act the  ordinary  business  of  the  corporation  wiU  not  impose  lia- 
bility on  the  corporation  for  extraordinary  contracts  made  by 
them,  involving  the  expenditure  of  large  sums  of  money  for 
supplies  or  machinery  or  the  disposition  of  its  plant  or  prop- 
erty, not  implied  by  the  nature  of  the  business.''  Where  the 
power  assumed  is  unusual,  exceptional  and  extraordinary,  and 
clearly  outside  the  ordinary  course  of  affairs  and  beyond  the 
apparent  or  ex  officio  authority  of  the  officer,  the  other  party 
to  the  transaction  is  put  upon  inquiry  as  to  his  authority.' 

§  2034.  Apparent  authority  and  powers  as  general  manager 
— Apparent  authority.  The  fact  that  the  president  of  a  paving 
company  was  given  certain  drafts  by  the  company,  which  he 
attached  as  a  forfeit  to  bids  for  paving  made  by  him  in  viola- 
tion of  his  positive  instructions,  was  held  not  to  clothe  him  with 
apparent  authority  to  bind  the  company  by  making  bids,  but 
rather  to  be  notice  to  the  other  party  that  he  did  not  have  such 
authority,  where  the  drafts  in  no  way  bore  the  name  of  the  cor- 
poration and  were  not  indorsed  by  the  president  in  his  own 
name  or  otherwise,  and  did  not  amount  to  ten  per  cent,  of  the 
bids  and  the  call  for  bids  required  a  deposit  of  ten  per  cent.' 

Compare    Ernst    v.    Carey    Safe  App.    Div.    739,    185    N.    Y.    Supp. 

Co.,  113   N.   Y.  Misc.   620,   185   N.  875,    rev'g    111    Ni    Y.    Misc.    595, 

Y.    Supp.    168.  182  N.  Y.  Supp.  327. 

4  Eansome    Concrete    Machinery  1  Lawrence   v.    Montgomery   Gas 
Co.   V.   Moody,   282  Fed.    29;    Ger-  Co.,  —  W.  Va.  — ,  106  S.  E.  890. 
ard  V.  Empire  Square  Realty  Co.,  8  Davis    v.    Texas    Co.,    —    Tex. 
195   N.   Y.   App.   Div.   244,   187   N.  Civ.  App.  — ,  232  S.  W.  549. 

Y.    Supp.    306.  9  Crown   Paving   &    Construction 

5  Eansome  Concrete  Machinery  Co.  v.  Walla  Walla  County,  — ' 
Co.   v.  Moody,  282  Fed.   29.  Wash.  — ,  210  Pac.  357. 


6  Spitzer  '  v.    Bom,    194    N.    Y. 
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Limitations  placed  on  the  authority  of  the  president  in  pro- 
curing a  loan  and  giving  a  mortgage  are  binding  on  the  mort- 
gagee where  he  has  knowledge  of 'them  when  the  contract  is 
made.^"  Where  a  person  in  good  faith  enters  into  a  contract 
with  the  president  of  a  corporation  to  do  work  for  it,  but  be-  - 
fore  starting  performance  is  notified  that  the  president  had 
no  authority  to  make  the  contract  arid  that  the  corporation  will 
not  be  bound  by  it,  he  cannot  thereafter  proceed  with  the  work 
and  charge  the  corporation  with  the  cost  thereof.  He  may  re- 
cover in  such  case  the  damages  resulting  to  him  from  the  rescis- 
sion, but  it  is  his  duty,  on  receiving  such  notice,  to  save  the 
corporation,  as  far  as  is  in  his  power,  all  further  damages.^^ 
There  is  no  merit  in  a  claim  by  the  lessee  in  a  lease  executed 
by  the  president  of  a  corporation  alone  that  he  in  good  faith 
relied  on  the  authority  of  the  president  to  execute  it  alone  and 
without  authorization  by  the  board  of  directors,  where  the  lease 
shows  on  its  face  that  it  is  to  be  signed  and  acknowledged  by 
both  the  president  and  secretary,  and  there  is  evidence  tending 
to  show  that  the  lessee  understood  that  it  was  to  be  so  signed 
and  that  it  was  necessary  that  it  be  approved  by  the  board  of 
directors  before  it  would  become  a  completed  contract.^^ 

§  2035.  Ratification  of  acts.^* 

§2036.  Contracts  of  employment — General  rule.^*  As  inci- 
dent to  his  ofSce,  the  president  has  power  to  make  contracts  for 
the  employment  of  labor  for  the  necessary  conduct  of  the  es- 
tablished business  of  the  corporation.^^  So  the  president  of  a 
water  power  company  has  authority  to  employ  a  general  man- 
ager for  a  period  of  two  years  at  a  specified  salary,  particularly 
where  he  owns  practically  all  of  the  stock  of  the  company  and 
where  it  has  been  the  custom  to  permit  him  to  exercise  that 
power.18     It  has  been  held  that  the  president  has  no  implied 

10  William  H.   Haskell  Mfg.  Co.  13  See   §§2178-2210,  infra. 

V.  Nelson  Blower  &  Furnace   Co.,  14  Power     to     increase     salaries, 

275  Fed.  206.       •  see   §2751,   infra. 

11  Ernst  V.  Carey  Safe  Co.,  113  iSEadford  Water  Power  Co.  v. 
N.  Y.  Misc.  620,  185  N.  Y.  Supp.  Dunlap,  128  Va.  658,  105  S.  E. 
168.  257. 

laSegner     v.     Guaranty     Fund  16  Radford  Water  Power   Co.   v. 

Eealty   Co.,  189  Iowa  745,  189  N.      Dunlap,    128    Va.    658,    105    S.    E. 
-W.    745.  .     257. 
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authority  to  employ  accountants  to  audit  the  corporate  books, 
where  he  is  a  nonresident  and  takes  no  active  part  in  the  actual 
conduct  of  the  business.^''  Power  given  the  president  "as  gen- 
eral manager  to  employ  the  necessary  help  as  might  appear  to 
be  beneficial  to  the  proper  conduct  of  the  company,"  does  riot 
necessarily  give  him  authority  to  agree  to  pay  the  treasurer  of 
the  company  ior  selling  stock.^*  An  agreement  whereby  the 
president  "as  director  and  stockholder  of"  the  corporation 
agrees  to  the  appointment  of  certain  persons  as  its  agents  at  a 
fixed  salary  and  agrees  to  vote  to  confirm  the  appointment  at 
the  annual  meeting  of  the  company,  is  not  an  employment  of 
them  by  the  president.^'  The  company  is  bound  by  contracts 
of  employment  within  the  apparent  authority  of  the  president.^" 

§  2038.  Negotiable  paper — ^In  general.  Authority  to  bind  a 
corporation  to  the  payment  of  a  promissory  note  is  not  to  be 
implied  from  the  mere  fact  that  the  person  assuming  to  rep- 
resent it  is  its  president.^^  The  Missouri  statute  providing  that 
the  cashier  or  other  officers  of  a  bank  shall  have  no  power  to 
indorse,  pledge,  or  hypothecate  any  notes,  bonds  or  other  obli- 


17  Ernst  V.  Carey  Safe  Co.,  113 
N.  Y.  Misc.  620,  185  N.  Y.  Supp. 
168. 

ISZarriello  v.  U-Need  Ice  Co., 
Inc.,  191  N.  Y.   Supp.  207. 

19  Gerard  v.  Empire  Square 
Eealty  Co.,  195  N.  Y.  App.  Div. 
244,   187   N.  Y.  Supp.   306. 

20  Evidence  that  the  president 
and  vice-president  of  a  corpora- 
tion owned  all  of  its  stock,  that 
the  president  was,  ostensibly  at 
least,  the  manager  of  its  export 
department,  that  the  directors 
practically  never  held  a  meeting, 
that  the  vice-president  knew  of 
the  contract  in  question  shortly 
after  it  was  made  and  made  no 
objection  to  it,  that  the  corpora- 
tion thereafter  recognized  it,  and 
that  the  president  had  made  an- 
other similar  contract,  held  suffi- 
cient to  sustain  a  finding  that  the 
president  had  authority  to  employ 


plaintiff  to  solicit  export  trade  for 
the  corporation  and  to  agree  to 
pay  him  a  percentage  of  its  prof- 
its on  all  of  its  export  business. 
Williams  v.  Maeondray  &  Co.,  — 
Cal.   App.  — ,  207  Pac.   285. 

Whether  the  president  had  ap- 
parent authority  to  niake  a  con- 
tract of  employment  for  three 
years  held  a  question  for  the  jury 
under  the  evidence.  Loew  ,v. 
Hayes  Mfg.  Co.,  218  Mich.  595, 
188   N.  W.   360. 

21  Citizens '  Bank  v.  Public  Drug 
Co.,  190  Iowa  983,  181  N.  W.  274. 

In  New  York  a  note  executed  in 
the  name  of  a  religious  corpora- 
tion, and  signed  by  its  president, 
secretary  and  treasurer,  is  not 
binding  on  it  unless  shown  to  have 
been  authorized  by  its  board  of 
trustees.  Parucki  v.  Polish  Nat. 
Catholic  Church,  114  N.  Y.  Misc. 
6,  186  N.  Y.  Supp.  702. 
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gations  received  by  it  for  money  loaned  until  authorized  to  do  i 
so  by  the  board  of  directors,  deprives  the  president  of  a  bank 
of  povFcr  to  bind  it  for  the  payment  of  notes  he  may  sell  by 
representations  as  to  the  solvency  of  the  makers  and  as  to  the 
security  therefor.  And  persons  dealing  with  him  are  bound 
to  take  notice  of  this  statutory  restriction  on  his  authority .^^ 
A  bank  is  not  bound  by  an  agreement  of  its  president  and  the 
maker  of  a  note  payable  to  it,  growing  out  of  personal  busi- 
ness relations  between  them,  to  take  care  of  the  note  at  its  ma- 
turity.^* 

§  2039.  —  Express  or  apparent  authority  or  where  president 
is  in  effect  general  manager.^  Authority  of  the  president  to 
bind  the  corporation  to  the  payment  of  a  promissory  note  may 
be  found  in  the  fact  that  its  business  has  been  intrusted  to  his 
management  and  control  to  such  an  extent  as  to  justify  per- 
sons dealing  with  him  in  believing  that  he  has  been  clothed 
with  authority  to  represent  it.'^*  Usually  the  president  of  a 
bank  has  general  authority  to  draw  drafts  on  the  bank's  funds. 
Such  authority  may  be  given  to  him  expressly  by  the  board  of 
directors,  or  it  may  be  conferred  by  established  usage  or  cus- 
tom.^* If  no  restriction  is  placed  upon  his  power  in  this  respect 
he  has  the  same  authority  to  issue  such  drafts  in  payment  of  his 
personal  debts  as  he  has  to  issue  them  to  strangers.^''  But  in 
both  intances  the  power  is  conditioned  upon  the  bank's  being 
paid  for  the  draft,  and  in  neither  instance  does  authority  to 
issue  the  draft  exist  where  payment  is  not  made.^* 

§  2040.  —  Indorsement  of  negotiable  paper.  It  is  prima  facie 
presumed  that  the  president  of  a  manufacturing   or  trading 

22  Sedgwick  v.  National  Bank  Harwood,  —  Tex.  Com.  App.  — , 
of  Webb  City,  —  Mo.  — ,  243  S.  229  S.  W.  487,  aff'g  —  Tex.  Civ. 
W.  893.  App.  — ,  205  S.  W.  484. 

23  Home  State  Bank  v.  Hogard,  27  Port  Worth  Nat.  Bank  v. 
—  Kan.  — ,  209  Pao.   973.  Harwood,   —  Tex.    Com.   App.   — , 

24 See  Aetna  Casualty  &  Surety  229  S.  W.  487,  aff'g  —  Tex.  Civ. 

Co.  V.  American  Brewing   Co.,  —  -A-PP'.  — ,  205  S.  W.  484. 

Mont.  — ,  208  Pae.  921.  28  Port  Worth  Nat.  Bank  v.  Har- 

25 Citizens'      Bank      v.     Public  wood,  —  Tex.   Com.  App.  — ,   229 

Drug   Co.,    190   Iowa   983,    181    N.  S.  W.  487,  afC'g  —  Tex.  Civ.  App. 

W.  274.  — ,  205  S.  W.  484. 

26  Port     Worth     Nat.     Bank     v. 
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corporation  is  authorized  to  discount  and  transfer,  in  course  of 
its  business,  negotiable  instruments  payable  to  or  held  by  the 
corporation:^  And  this  presumption  is  conclusive  in  fayor  of 
a  holder  of  the  instrument  in  due  course,  where  the  question  is 
as  to  his  title  and  right  to  sue  the  maker  and  he  does  not  seek 
to  hold  the  corporation  liable  on  the  indorsement.*"  The  presi- 
dent has  no  power  to  indorse  negotiable  paper  in  the  name  of 
the  corporation  as  an  accommodation  indorser,  especially  where 
the  corporation  does  not  have  power  to  become  an  accommoda- 
tion indorser.^i 

§  2042.  Purchases.  The  mere  fact  that  a  person  is  president 
of  a  corporation  is  not  sufficient  to  show  that  he  was  authorized 
to  enter  into  a  contract  en  its  behalf  to  purchase  lands. *^  In 
the  absence  of  evidence  restricting  the  authority  in  the  par- 
ticular instance,  the  president  and  actiiig  manager  of  a  busi- 
ness corporation,  who  has  customarily  acted  for  it  in  the  pur- 
chase of  goods,  is  authorized  to  contract  in  its  name  for  mer- 
chandise of  the  kind  used  in  its  business.**  Where  the  presi- 
dent of  a  canning  company  is  also  its  general  manager  and  in 
general  charge  of  its  business,  and  is  permitted  by  it  to  make 
contracts  for  the  purchase  of  supplies  and  for  carrying  on  its 
regular  business  in  other  respects  without  reporting  them  to 
the  directors  of  securing  specific  authority  from  them,  he  has 
apparent  authority  to  purchase  labels  to  be  used  on  its  prod- 
ucts.s* 

§  2043.  Sales  or  exchanges.  The  president  has  no  power 
merely  by  virtue  of  his  office,  to  sell  corporate  property.**  The 
president  of  a  trust  company  which  has  been  made  trustee  to 
sell  land  for  the  owner  has  no  authority  to  make  and  record 

29  Weaver  v.  Henderson,  —  Ala.  Journal  Engraving  Co.,  —  Mass. 
— ,   91  So.   313.  — ,  135  N.  E.  688. 

30  Weaver  v.  Henderson,  —  Ala.  34  Western  Lithograph  Co.  v. 
— ,  91   So.   313.  Vanomar  Producers,  185   Cal.   366, 

31  First  Nat.   Bank  v.    Galloway  197  Pac.  103. 

Bros.    &    Co.,   193   Iowa   1145,    188  36  Burgess   Battery   Co.   v.   Solar 

N.  W.   803.  Light    Co.,    266   Fed.    368;    Emery 

32Matheron    v.     Eamina     Corp.,  Consol.  Mining  Co.  v.  Eriokson,  — 

49  Cal.  App.  690,  194  Pac.  86.  Mont.  — ,  208  Pac.  935. 

33  Houghton     &     Button     Co.     v. 
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a  plat  of  such  land,  unless  specially  authorized  to  do  so  by  the 
corporation.*®  Unless  his  action  is  previously  authorized  or 
subsequently  ratified  by  the  corporation,  the  president  has  no 
authority  to  make  a  contract  which  completely  divests  it  of  its 
entire  assets,*''  or  a  contract  for  the  sale  of  all  of  its  tangible 
property.*'  And  the  fact  that  the  person  to  whom  the  trans- 
fer is  made  owns  all  of  the  stock  of  the  corporation  is  not 
equivalent  to  antecedent  corporate  authority  to  make  the  trans- 
fer.*8 

§  2046.  Assignment  for  benefit  of  creditors.  The  president 
has  no  implied  or  inherent  power  to  consent  to  the  appointment 
of  a  receiver  for  the  corporation  for  the  purpose  of  winding 
up  its  affairs.*" 

§  2047.  Leases  or  contracts  of  hire.  Where  a  corporation  at- 
tempts to  repudiate  the  act  of  its  president  and  secretary  in 
making  a  lease  on  the'  ground  of  want  of  authority,  but  fails 
to  caU  them  as  witnesses,  the  ccJurt  is  justified  in  assuming 
that  they  would  have  testified  that  they  had  authority.*^ 

§  2048.  Mortgage  or  pledge.  The  president  has  no  power, 
merely  by  virtue  of  his  office,  to  mortgage  the  corporation's 
real  estate  or  personal  property.*^  Authority  given  to  the  presi- 
dent by  the  board  of  directors  to  borrow  not  to  exceed  a  specified 
sum  and  to  mortgage  all  the  property  of  the  corporation  to 
secure  such  loan,  does  not  authorize  him  to  insert  a  provision 

36  Weber  v.  Aluminum  Ore  Co.,  App.  Div.  739,  185  N.  Y.  Supp. 
304' ni.  273,  136  N.  E.  685.  875,  rev'g  111  N.  Y.  Misc.  595,  182 

37  Andrew  Jergens  Co.  v.  Wood-      N.  Y.  Supp.   327. 

bury,  Inc.,  273  Fed.  952,  afC'd  279  42  In     re     National     Consumers' 

Fed.  1016.  Exchange,    280    Fed.    449;    W.    A. 

38  Superior  Min.  Co.  v.  White  Flint  Co.  v.  John  V.  Farwell  Co., 
Coal  Co.,  214  111.  App.  381.  —  Ind.  — ,  134  N.  E.  664. 

39  Andrew  Jergens  Co.  v.  Wood-  He  has  no  power  to  mortgage 
bury.  Inc.,  273  Fed.  952,  aff'd  279  or  give  a  deed  of  trust  of  prop- 
Fed.  1016.  erty,  not  acquired  or  held  for  pur- 

40Bruch   V.   National    Guarantee  poses   of   traffic,   unless   authorized 

Credit  Corp.,  —  Del.   Ch.  — ,   116  to  do  so  by  the  board  of  directors. 

Atl.    738,    citing    3    Fletcher    Cye.  Grafeman  Dairy  Co.  v.  Northwest- 

Corp.    §2046.  em  Bank,  290  Mo.  311,  235  S.  W. 

41Spitzer    v.    Born,    194    N.    Y.  435. 
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in  the  mortgage  note  making  the  mortgage  security  for  prior 
notes  and  giving  the  mortgagee  a  lien  on  any  property  of  the 
mortgagor  coming  into  his  hands  to  secure  such  prior  notes.** 

§  2049.  Guaranty  or  promise  to  pay  debt  of  another.    The 

president  may  be  given  authority  to  contract  to  pay  for  goods 
furnished  to  a  tenant  of  the  corporation.** 

§  2050.  Modification  or  rescission  of  contracts,  and  waiver. 

The  president  and  vice-president  of  proprietary  railroad  com- 
panies have  no  implied  authority  to  act  for  them  in  amending 
the  articles  of  ineorporatibn  of  a  terminal  railway  company, 
which  holds  all  of  its  property  in  trust  for  the  benefit  of  pro- 
prietary companies  using  the  terminal,  so  as  to  materially 
modify  the  terms  of  the  trust,  especially  where  there  was  no  in- 
tent to  modify  it,  but  the  purpose  was  to  make  the  articles  con- 
form to  a  situation  which  it  was  mistakenly  supposed  already 
existed.*^ 

§  2052.  Payments.  A  banjj  is  bound  by  the  act  of  its  presi- 
dent in  receiving  notes  in  payment  of  notes  held  by  it,  although 
he  afterwards  converts  the  notes  so  received  to  his  own  use.*® 
Where  the  president  of  a  bank  has  authority  to  collect  money 
due  it,  his  receipt,  as  president,  of  the  proceeds  of  a  draft  in- 
tended to  discharge  an,  indebtedness  to  it  operates  as  a  pay- 
ment or  discharge  of  such  indebtedness,  although  he  deposited 
the  money  to  his  own  credit.*'' 

§  2053.  Releases.  The  president  of  a  bank  has  no  authority, 
springing  from  his  official  position,  to  make  an  agreement  that 
the  liability  of  the  maker  of  a  note  payable  to  the  bank  shall 
never  be  enforced.*®     The  president  of  a  mining  corporation 

43  William  H.  Haskell  Mfg.  Co.  v.  Des  Moines  Union  E.  Co.,  254 
V.  Nelson  Blower  &  Furnace  Co.,  tJ.  S.  196,  65  L.  Ed.  219,  rev'g  254 
275  Pad.  206.  Ted.    927. 

44  Evidence  held,  to  make  a  46  Barnett  v.  Bank  of  Pangburn, 
prima  facie  case  of  actual  agency  147  Ark.  500,  228  S.  W.  369. 

and  authority  on  the  part  of  the  47  Hull  v.  Guaranty  State  Bank 

president   to    make    a    contract    to  of  Carthage,  —  Tex.  Com.  App.  — , 

pay  for  meat  furnished  to   a  ten-  242  S.  W.   189,  modifying  —  Tex. 

ant  of  the   corporation.     Jan  Wai  Civ.  App.  — ,  231  S.  W.  810. 

V.  Smith-Riddell  Co.,  —  Cal.  App.  48  Security  Sav.  Bank  v.  Ehodes, 

— ,  202  Pae.   952.  107  Neb.  223,  185  N.  W.  421. 

45  Chicago,   M.   &  iSt.   P.   E.   Co. 
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has  no  apparent  authority,  years  after  it  has  forfeited  the 
right  to  do  business  both  in  the  state  of  its  origin  and  that 
of  its  domicile,  and  without  any  consideration,  to  execute  a 
release  declaring  an  oil  lease  owned  by  it  to  be  null  and  void 
and  discharging  and  releasing  land  covered  by  it  from  its 
provisions.*^ 

§  2054.  LegaJ  proceedings — ^In  general.  The  president  of  a 
corporation  has  no  general  or  implied  power  to  accept  service  of 
process  in  an  action  against  it  in  a  foreign  state  where  he  is 
sojourning,  and  the  corporation  is  not  bound  by  his  action  in 
entering  a  general  appearance,  through  an  attorney,  in  such  an 
action  commenced  by  service  of  process  in  the  foreign  jurisdic- 
tion upon  him.^*  Generally  the  president  has  no  implied  au- 
thority to  defend  legal  proceedings  brought  against  the  corpo- 
ration.*^ But  there  may  be  circumstances  which  will  justify  him 
in  filing  an  answer  to  a  petition  m  involuntary  bankruptcy  filed 
against  the  corporation  without  being  expressly  authorized  to 
do  so  by  the  board  of  directors,  as  where  he  contends  that 
the  corpoijation  is  solvent,  and  the  directors  have  refused  to  file 
an  answer  at  his  request,  or  he  shows  that  such  a  request  would 
be  futile.52 

XVI.    POWERS  OF  VICE-PRESIDENT 

§  2063.  In  general.**  A  vice-president  of  a  coal  company, 
who  is  also  its  superintendent  and  has  entire  charge  of  its  busi- 
ness has  power  to  do  everything  appropriate  to  the  carrying  on 
of  such  business,  including,  it  has  been  held,  power  to  make  and 
terminate  leases  of  houses  owned  by  it  to  its  employes.  And  of 
course  he  may  be  expressly  authorized  to  attend  to  such  mat- 
ters.** Where  the  vice-president  of  a  corporation  has  charge  of 
negotiations  for  leasing  a  building  to  be  erected  by  it,  and  the 

49  Davis   V.    Texas    Co.,   —   Tex.  63  See  also  §  2050,  supra. 

Civ.  App.  — ,  232  S.  W.  549.  "Powers    of   bank   president    or 

80 Taylor   v.   Friedman    Co.,    152  vice-president,"  is  the  subject  of 

Ga.  529,  110  S.'  E.  679.        '  a  note  in  9  A.  L.  E.  1146. 

61  Eegal  Cleaners  &  Dyers  v.  64  Bradford  -  v.  Little  Cahaba 
Merlis,  274  Ted.  915.  Coal  Co.,  205  Ala.  372,  87  So.  571; 

62  Eegal  Cleaners  &  Dyers  v.  Cleveland  v.  Little  Cahaba  Coal 
Merlis,  274  Fed.  915.  Co.,  SOS  Ala.  369,  87  So.  567. 
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president  and  secretary  are  conversant  with  the  negotiations,  this 
establishes  prima  facie  authority  in  the  managing  officers  to 
authorize  the  general  attorney  to  agree  to  give  a  lease.^* 

§2064.  Employment  of  agents.  The  vice-president  may  be 
given  express  authority  to  make  contracts  of  general  employ- 
ment.^® An  agreement  by  the  vice-president  to  employ  a  person 
for  three  years  as  secretary  of  the  corporation  "or  some  su- 
perior capacity  as  may  arise,"  was  held  not  to  be  an  attempt 
to  contract  to  make  him  secretary,  which  office  could  only  be 
filled  by  the  board  of  directors,  but  merely  a  contract  to  employ 
him  in  some  high-grade  position,  especially  in  view  of  the  prac- 
tical construction  put  upon  it  by  the  parties.*'' 

§2065.  Purchases,  sales,  assignments  and  payments.     The 

vice-president  and  superintendent  of  a  coal  company  and  its 
secretary,  both  of  whom  are  directors,  are  presumptively  clothed 
with  power  to  buy  a  car  load  of  coal  for  it.**  A  person  who 
purchases  property  belonging  to  a  corporation  from,  and  pays 
the  purchase  price  to,  the  vice-president  of  the  corporation,  who 
has  actual  authority  to  represent  it  in  the  transaction,  is  not 
responsible  to  it  for  the  misappropriation  of  the  money  by  the 
vice-president.*' 

§  2066.  Negotiable  paper.  The  vice-president  of  a  bank  may 
not,  without  the  privity  of  any  other  officer  or  agent,  bind  it 
by  inserting  in  his  note  to  it  a  provision  that  it  is' given  for  an 
assessment  on  stock  and  is  payable  out  of  the  earnings  thereon.** 

XVII.    POWERS  OP  SECEETART 

§  2071.  Powers  and  duties  in  general — Nature  of  office.    The 

secretary  of  a  corporation  is  a  ministerial  officer  who  keeps  the 

66  Ford     Motor     Co.      v.     Hotel  Products   Corp.,  —  Conn.  — ,   118 

Woodward   Co.,  271  Fed.   625,  cer-  Atl.  37. 

tiorari  denied  256  TJ.  S.  698,  65  L.  67  SafEord  v.  Morris  Metal  Prod- 
Ed.   1177.  uets  Co.,  —  Conn.  — ,  118  Atl.  37. 

66  A  finding  that  the  viee-presi-  68  Black    Diamond    Coal    Co.    v. 

dent  was  engaged  in  organizing  a  Anderson  Coal  Co.,   194  Iowa  238, 

staff  of  employees  for  the  defend-  189  N.  W.  774. 

ant  corporation  establishes  his  au-  69  Widlar    v.    Federal    Life    Ins. 

thority  to  employ  a  person  to  serve  Co.,  215  111.  App.  5. 

in    a    superior   capacity   for    three  60  Stockyards      State     Bank     v. 

years.     Safford    v.    Morris    Metal  Frank,  —  Kan.  — ,  209  Pae.  985. 
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minutes  and  books  of  the  stockholders  and  directors'  meetings 
and  has  charge  of  the  seal  of  the  company.^^  In  the  absence 
of  a  showing  to  the  cqntrary,  the  presumption  is  that  he  per- 
forms only  the  usual  and  customary  duties  of  that  office  and  no 
more.®* 

§  2072.  —  Inherent  authority.  The  secretary  of  a  corpora- 
tion has  not,  by  virtue  of  his  office  alone,  the  power  to  bind  it 
by  contract.®' 

§  2074.  Contracts  of  employment.  The  secretary  and  treas- 
urer of  a  corporation,  who  very  largely  manages  its  affairs,  ma,y 
have  apparent  authority  to  make  contracts  of  employment  on 
its  behalf.®*  The  secretary  and  treasurer  of  a  membership  cor- 
poration has  no  authority  to  employ  a  person  to  work  for  the 
corporation  for  life,  although,  he  employs  all  the  help  in  his 
department  and  has  charge  of  a  subsidy  from  which  they  are 
paid.®* 

§  2076.  Negotiable  paper.  Authority  conferred  on  the  secre- 
tary and  treasurer  to  draw  and  sign  checks  upon  the  funds  of 
the  corporation  carries  with  it  authority  to  indorse  its  name 
on  checks  payable  to  its  order.®® 

§  2077.  Purchases  and  sales.®''  The  secretary  of  a,corporation 
has  no  authority,  by  virtue  of  his  office,  to  sell  its  property,®® 
nor  to  purchase  property  for  it,®*  nor  to  bind  it  by  a  contract 
to  sell  increased  stock.''®     The  secretary-treasurer  of  a  corpo- 

61  Citizens '   Development   Co.   v.  for  Scientific  Research,  114  N.  Y. 
Kypawva    Oil    Co.,    191    Ky.    183,  Misc.  413,  187  N.  Y.  Supp.  420. 
229  S.  W.  88.  66  Ford-Davis   Mfg.   Co.   v.   Mag- 

62  Citizens'   Development    Co.   v.  gee  (Mo.  App.),  233  S.  W.  267. 
Kypawva  Oil  Co.,  191  Ky.  183,  229  67  See   also   §  2065,   supra, 

S.  W.  88.-  .  68  Affderson-Tully   Co.   v.   Gillett 

63  Aetna  Casualty  &  Surety  Co.  Lumber  Co.,  —  Ark.  — ,  244  S.  W. 
V.  American  Brewing  Co.,  —  Mont.      26. 

— ,  208  Pac.  921.  69 Citizens'   Development   Co.   v. 

64  Le  Doux  V.  Seattle  North  Pac.  kypawva  Oil  Co.,  191  Ky.  183,  229 
Shipbuilding    Co.,    114   Wash.    632,      S.  W.  88. 

195  Pae.  1006.  70  Toles  v.  Duplex  Power  Car  Co., 

66  Greaves  v.  American  Institute      219  Mich.  466,  189  N.  W.  46. 
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ration  organized  for  the  purpose  of  loaning  money  on  real  estate, 
and  having  power  to  buy  and  sell  real  estate,  who  is  denomi- 
nated by  the  by-laws-  as  the  executive  officer  of  the  corporation, 
and  to  whom  the  directors  have  turned  over  its  complete  man- 
agement and  control,  has  implied  authority  to  make  a  contract 
to  sell  real  estate  on  its  behalf.'^  Express  authority  given  to 
the  secretary  of  a  land  company  to  act  as  its  sales  agent  and 
manager,  and  to  sell  its  lands  and  water  rights,  and  to  develop 
said  lands  for  marketing  purposes,  gives  him  power  to  dispose 
of  the  lands  and  water  rights  of  the  company  as  broad  as  or 
coextensive  with  that  of  the  corporation  itself,  and  the  company 
is  bound  by  his  contract  giving  an  adjoining  landowner  the 
right  to  use  water  from  its  ditch  to  irrigate  his  crops,  where 
such  contract  tends  to  promote,  or  is  an  appropriate  means  to 
advance,  the  authorized  business  of  the  companyj^ 

§2078.  Assigfiunents.''* 

§  2085.  Payments.  A  person  who  pays  rent  due  a  corpora- 
tion by  sending  a  check  for  the  amount,  payable  to  its  order, 
to  its  office  cannot  be  compelled  to  pay  it  again,  where  its  secre- 
tary, who  receives  the  check,  indorses  it  with  the  corporate 
name  and  converts  the  proceeds,  though  such  person  has  been 
notified  by  the  corporation  to  make  such  payments  to  its 
treasurer.''* 

XVIII.   POWERS  OP  TREASURER 

§  2089.  Negotiable  paper.''^  The  treasurer  of  a  corporation 
has  no  implied  authority  to  issue  accommodation  notes  for  third 
persons.''^     Power  given  the  treasurer  to  sign  checks  does  not 

Tl  TJliue  Loan  Co.  v.  Standard  Oil  assignment  of  a  debt  owing  by  it 

Co.,  —  S.  D.  — ,  185  N.  W.  1012.  Markley  v.  Sheatz,  278  Fed.  1,  cer- 

72  Irrigated  Valleys  Land  Co.  v.  tiorari  denied  258  17.  S.  628,  66  L. 
Altman,  —  Cal.  App.  — ,  207  Pac.  Ed.  799. 

401.  74  Gjertsen  Realty  Co.  v.  Holland 

73  Evidence  held  insufficient  to  Inv.  Co.,  148  Minn.  473,  180  N.  W 
warrant  submission  to  the  jury  of      774. 

the  question  whether  the  secretary-  75  See  also  §  2076,  supra, 

treasurer  of  a  corporation  had  ex-  76  Citizens '  Nat.  Bank  v.  Florida 

press  or  implied  authority  to  bind  Tie  &  Lumber  Co.,  81  Pla.  889,  89 

it  by  an   acceptance   of  a  partial  So.  139. 
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carry  with  it  authority  to  embezzle  the  corporate  funds.''''  A 
bank  is  justified  in  assuming  that  the  treasurer  of  a  corpora- 
tion is  authorized  to  draw  checks  on  its  account,  where  a  former 
treasurer  on  opening  such  account  directs  the  bank  to  pay  checks 
drawn  by  him  as  treasurer  and  his  successor  gives  similar  di- 
rections, and  for  a  year  checks  drawn  by  them  as  treasurer, 
during  their  respective  terms,  have  been  paid  by  the  bank  with- 
out objection  by  the  corporation.''*  Where  the  treasurer  of  a 
corporatioti,  who  has  authority  to  indorse  checks  payable  to 
its  order,  indorses  such  a  check  and  delivers  it  to  a  third  person 
with  the  understanding  that  the  latter  is  to  hold  or  deposit  it 
solely  as  an  accommodation  to  the  treasurer  and  to  give  it  back 
to  him  when  he  calls  for  it,  and  such  person  deposits  such  check 
and  subsequently  returns  the  amount  thereof  by  a  check  pay- 
able to  the  order  of  the  treasurer  individually,  the  corpora- 
tion cannot  recover  the  amount  thereof  from  such  person  in  an 
action  for  money  had  and  received  without  showing  that  the 
treasurer  converted  the  money,  or  that  it  belonged  to  the  cor- 
poration and  not  to  the  treasurer  individually,  as  he  claimed.''^ 

§  2090.  Contracts  of  employment.*"  Where  a  contract  within 
the  charter  power  of  the  corporation  was  made  by  the  treasurer, 
who  was  a  director,  with  the  knowledge  of  the  vice-president 
and  general  manager,  who  had  full  authority  and  was  in  charge 
of  the  business,  and  of  another  director,  who  did  not  question 
his  authority,  and  there  were  only  two  other  stockholders  who 
were  nonresidents,  it  was  held  that  those  in  authority  by  their 
conduct  \Yaived  any  want  of  authority  on  the  part  of  the  treas- 
urer to  make  the  contract,  and  that  the  corporation  was  estopped 
to  rely  on  it  as  a  defense  to  an  action, on  the  contract.*^  Power 
given  to  the  treasurer  to  negotiate  loans  and  issue  notes  in  such 
amounts  as  are  necessary  successfully  to  conduct  the  corporate 
business  entitles  him  to  use  only  the  usual  and  ordinary  means 

"Odd  Fellows   Home   v.  Velen-  80 See  also  §2074,  supra, 

chick  Bros.,  73  Pa.  Super.  Ct.  153.  Power  to  make  contracts  to  pay 

78  Madeiran  Alliance  Protective  a  director  for  services,  see  §  2751, 
Ass'n  V.  Lowell  Trust  Co.,  —  Mass.  '  infra. 

— ,  129  N.  E.  440.  81Haynes      Chemical      Corp.      v. 

79  Ford-Davis  Mfg.  Co.  v.  Mag-  Staples,  133  Va.  82,  112  S.  E.  803. 
gee,  —  Mo.  App.   — ,   233   S.   W. 

267. 
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to  accomplish  that  result,  and  does  not  authorize  him  to  con- 
tract to  pay  a  director  for  loaning-  collateral  to  the  corporation 
and  becoming  an  accommodation  party  to  its  notes.** 


§  2091.  Sales,  assignments,  pledges  and  mortgages 


83 


XIX.   POWERS   OF    GENERAL    MANAGERS,    SUPERINTENDENTS,   BRANCH 
MANAGERS  AND  THE  LIKE 

§  2097.  Kinds  of  and  classification.  If  the  stockholders  and 
directors  turn  over  the  management  of  the  business  to  one  or 
more  offleers  or  persons  and  virtually  abandon  their  functions 
and  duties  as  directors  and  stockholders,  such  person  or  per- 
sons have  apparent  power  to  do  any  act  in  the  ordinary 
course  of  the  business,  including  the  giving  of  a  mortgage, 
execution  of  notes,  etc.'* 

§  2098.  Powers  in  general — Statement  of  rule.  The  general 
manager  of  a  corporation  occupies  the  position  of  a  general 
agent,  and  since  a  corporation  can  act  only  through  its  agents, 
he  is  virtually  the  corporation  itself.**  He  has  general  charge 
and  direction  of  the  business  of  the  company  for  the  carrying 
on  of  which  it  was  chartered.*^  Unless  specially  restricted,  his 
authority  and  power  are  coextensive  with  the  powers  of  the 
corporation  itself,  and  he  has  authority  to  do  any  act  on  its 
behalf  which  is  usual  and  necessary  in  the  ordinary  course  of 
its  business.*''  Prima  facie  he  has  power  to  do  any  act  which 
the  board  of  directors  could  authorize  or  ratify,  unless  any 
special  limitation  put  mpon  his  power  is  brought  to  the  notice 

82  Sears  v.  Corr  Mfg.  Co.,  —  87  Pickens  Co.  v.  Thomas,  152 
Mass.  — ,  136  N.  E.  266.                          Ga.  648,  111  S.  E.  27,  s.  c,  28  Ga. 

83  See  §§  2077,  2078,  supra.  App.  434,  11  S.  E.  739. 

84 In    re    Grocers'    Baking    Co.,  He    may    do    everything   in   the 

266  Fed.  900,  citing  3  Fletcher  Cyc.  transaction  of  the  business  of  the 

Corp.,  §§2097,  2098,  aff'd  277  Fed.  corporation  that  the  corporation  it- 

1015.  self    could   do    in   its    routine   and 

85,Sealy    Oil    Mill    &    Manufae-  daily  business.     Sealy   Oil  Mill   & 

turing  Co.  v.  Bishop  Mfg.   Co.,  —  Manufacturing  Co.  v.  Bishop  Mfg. 

Tex.  Com.  App.  — ,  235  S.  W.  850,  Co.,  —  Tex.  Com.  App.  — ,  235  S. 

rev'g  —  Tex.  Civ.  App.  — ,  220  S.  W.   850,  rev'g  '—  Tex.   Civ.   App. 

W.  203.  — ,  220  S.  W.  203. 

86  Allen  Gravel  Co.  v.   Mix,   129 
Miss.  809,  93  So.  244. 
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of  those  dealing  with  him.^^  His  implied  powers  are  coexten- 
sive with  the  general  scope  of  the  business  of  the  corporation,*^ 
and  he  has  apparent  power  to  do  any  act  in  the  ordinary  course 
of  the  business.'"  Where  letters  signed  with  the  corporate  name 
"by  H.,  Field  Manager,"  are  received  in  response  to  letters 
written  to  the  corporation,  it  is  not  necessary  to  further  show 
the  agent's  authority  to  write  them.'^ 

§2101.  — Manager  of  branch  or  department.  It  must  be 
assumed  that  a  person  in  general  charge  of  a  branch  office  of 
a  corporation  has  the  necessary  authority  to  transact  the  ordi- 
nary and  usual  business  of  such  office.'^  An  agent  intrusted 
with  the  management  of  the  local  affairs  of  a  corporation  has 
power  to  bind  it  by  a  contract  necessary  and  proper  to  be  made 
in  the  prosecution  of  its  business.'* 

§2102.  Contracts  in  general — Statement  of  the  rule.     The 

general  manager  may  be  given  apparent  authority  to  agree  to 
pay  commissions  for  the  sale  of  land.'* 

§  2104.  Contracts  of  employment — In  general.  The  general 
manager  of  a  mercantile  and  farming  corporation  has  no  au- 
thority to  employ  an  attorney,  at  its  expense,  to  defend  its 
employes  against  a  criminal  charge  of  larceny  for  stealing  prop- 
erty alleged  to  belong  to  a  third  person,  but  claimed  by  the 
corporation  as  its  own,  and  found  on  its  premises  where  such 
employes  were  working,  and  for  which  the  person  claiming  to 
own  it  had  previously  prosecuted  a  possessory  warrant  against 
the  corporation.'^  The  manager  of  a  corporation  may  be  given 
express  authority  to  make  offers  of  employment.'® 

88  Allen  Gravel  Co.  v.  Nix,  129  Bank  v.  De  Jaeger,  191  Iowa  758, 
Miss.  809,  93  So.  244.  183  N.  W.  369. 

89  Allen  Gravel  Co.  v.  Nix,  129  98  CampbeU  v.  Oriental  Trading 
Miss.  809,  93  So.  244.  Co.,  58  Mont.  520,  193  Pae.  1112. 

90  In.  re  Grocers '  Baking  Co.,  9i  rioyd  v.  Tierra  '  Grande  De- 
266  Fed.  900,  citing  3  Fletcher  Cyc.  velopment  Co.,  51  Cal.  App.  654, 
Corp.  §§2097,  2098,  afE'd  277  Fed.  197  Pac.  684. 

1015.  96  Pickens    Co.    v.    Thomas,    152 

91 W.   T.   Eawleigh   Medical   Co.  Ga.  648,  111  S.  E.  27. 

V.  Woodward,  —  Mo.  App.  — ,  230  96  Evidence  hfeld  to  sustain  find- 

S.  W.  647.  ing  that  president  of  a  motion  pic- 

98  American     Trust     &     Savings  ture  company  authorized  the  man- 
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§  2106.  —  Employment  of  brokers  or  agents  to  buy  or  sell. 

The  general  manager  of  a  corporation  engaged  in  tlie  business 
of  buying  and  selling  land  has  power  to  bind  the  corporation 
by  a  contract  employing  a  broker  to  sell  land  on  commission, 
though  he  has  no  express  written  authority  to  make  such  con- 
tracts." 

§  2108.  —  For  what  lengfth  of  time  contracts  of  employment 
may  be  made.  The  general  manager  of  a  corporation  engaged 
in  mining  gravel,  who  has  the  management  and  control  of  such 
mining  business,  including  the  employment  and  discharge  of 
laborers  used  ia  connection  therewith,  has  apparent  authority 
to  employ  laborers  by  the  year,  and  the  company  is  bound  by 
such  a  contract  of  employment  made  by  him  notwithstanding 
the  by-laws  limit  his  authority  to  employ  labor  for  not 
longer  than  by  the  month,  where  the  other  party  to  the  con- 
tract has  no  notice  of  such  limitation.'*  The  general  manager 
of  one  of  a  chain  of  stores  has  apparent  power  to  employ  a 
clerk  for  a  year,  and  such  a  contract  of  employment  is  binding 
on  the  company  although  his  actual  authority  is  limited  to  em- 
ploying help  for  a  month  at  a  time,  where  such  limitation  is 
not  known  to  the  other  party.®® 

§  2110.  Borrowing  money.  The  manager  in  charge  of  a  mill 
of  a  cottonseed  oil  company  does  not  have  implied  authority 
to  borrow  money,  where  it  is  not  necessary  to  the  performance 
of  the  duties  of  his  agency,  though  he  has  express  power  to 
purchase  cottonseed,  manufacture  the  same  into  products,  and 
sell  the  products,  and  to  draw  checks  upon  the  company's 
account.^  • 

§  2111.  Negotiable  paper — In  general.  The  general  manager 
may  be  clothed  with  apparent  authority  to  execute  a  promissory 

ager  to  send  a  telegram  offering  an  99  Strickland   v.    S.   H.    Kress   & 

actress    an    engagement.      Essanay  Co.,  183  N.  C.  534,  112  S.  E.  30. 

.  Film  Mfg.  Co.  V.  Lerche,  267  Fed.  1  Madill  Oil  &  Cotton  Go.  v.  City 

353.  Nat.  Bank,  —  Okla.  — ,  193  Pac. 

97  Sessions    v.    Pacific    Improve-  878. 

ment  Co.,  —  Cal.  App.  — ,  206  Pac.  Evidence  held  not   to   show  ap- 

653.  parent    authority.     Madill    Oil    & 

98  Allen  Gravel  Co.  v.  Nix,  129  Cotton  Co.  v.  City  Nat.  Bank,  — 
-Miss.  809,  93  So.  244.  Okla.  — ,  193  Pae.  878. 

410 


Ch.  42]  Directors,  Other  Officers  and  Agents  [§2117 

note,  in  which  case  it  is  binding  on  the  corporation.*  A  resolu- 
tion of  the  board  of  directors  giving  the  manager  power  to  make 
and  sign  notes  cannot  give  him  any  greater  authority  in  this 
respect  than  the  directors  themselves  possess  as  a  body,  and  does 
not  authorize  him  to  execute  a  note  for  the  premiums  on  insur- 
ance on  his  own  life  for  his  own  individual  benefit.'  Where  a 
corporation  has  power  to  draw  bill  of  exchange,  and  under  its 
articles  its  directors  have  power  to  authorize  one  of  their  num- 
ber as  managing  director  to  draw  such  bills,  the  company  is 
bound  by  a  bill  drawn  by  the  managing  director,  though  he  has 
never  actually  been  authorized  by  the  directors  to  draw  such 
bills.* 

§  2112.  —  Accommodation  paper.  A  person  in  general 
charge  of  a  branch  office  has  no  authority  to  indorse  notes  for 
the  mere  accommodation  of  another,  and  such  authority  cannot 
be  implied  from  general  authority  given  him  to  manage  the 
business  of  the  branch  office,  to  sell  the  products  of  the  company, 
and  to  receive  reports  of  salesmen  and  send  them  to  the  home 
office.^ 

§  2114.  Purchases — In  general.  An  agent  of  a  trading  com- 
pany furnishing  gangs  of  laborers  to  a  railroad  company,  who 
was  intrusted  with  the  management  of  its  local  affairs,  was  held 
to  have  implied  and  apparent  authority  to  pledge  its  credit  to 
secure  supplies  of  food  and  clothing  for  such  a  gang.^ 

§  2117.  Sales — Personal  property.  The  manager  of  a  depart- 
ment of  a  corporation's  business  may  be  clothed  with  apparent 
authority  to  make  sales  of  commodities  in  which  it  deals,"  or  to 
accept  on  its  behalf  shipping  instructions  on  commodities  pre- 
viously sold  by  it.*    A  branch  office  of  a  manufacturing  corpo- 

2  Floyd  V.   Tierra  Grande  Devel-  6  Campbell    v.    Oriental    Trading 
opment  Co.,  51  Cal.  App.  654,  197  Co.,  58  Mont.  520,  193  Pae.  1112. 
Pae.  684.  7Bigio   v.    William   H.   Knox   & 

3  North   American  Life  Ins.   Co.  Co.,  185  N.  Y.  Supp.  465. 

V.   Silver's   Ltd.,   16  'Alberta  Law  8 Whether    the    manager    of    the 

Eep.  435.  feed  department  of  a  corporation 

4  Dey  V.  PuUinger  Engineering  engaged  as  a  jobber  in  handling 
Co.,  L.  E.  [1921]   1  K.  B.  77.  beans,  grains,  bags,  feed,  etc.,  had 

5  American  Trust  &  Savings  apparent  authority  to  accept  ship- 
Bank  V.  De  Jaeger,  191  Iowa  758,  ping  instructions  on  grain  previ- 
183  N.  W.  369.  ously  sold  by  the  corporation  held 
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ration  conducted  in  its  name  for  the  sale  of  its  products  has 
apparent  authority  to  make  binding  contracts  for  the  sale  of 
such  products  without  referring  the  orders  to  the  home  office  for 
acceptance,  and  a  contract  so  made  is  binding  on  the  corpora- 
tion, especially  where  in  previous  dealings  between  the  same 
parties  no  ratification  or  acceptance  had  been  required  nor  any 
necessity  therefor  intimated,  and  where  the  branch  office  notifies 
the  purchaser  that  his  offer  has  been  accepted  by  the  home  ofSce.® 
The  general  manager  of  a  company  engaged  in  the  business  of 
ginning  cotton  has  apparent  authority  to  contract  in  its  behalf 
to  sell  cottonseed  taken  by  it  in  payment  for  its  services.^" 
Where  the  general  manager  of  an  automobile  company  induced 
a  person  to  belief  that  if  he  would  purchase  the  equity  of  a 
vendee  of  a  car  under  a  conditional  sale  contract  the  company 
would  permit  him  to  acqiiire  title  on  payment  of  the  balance 
due,  it  was  held  that  after  he  had  acquired  such  equity  the  com- 
pany could  not,  as  against  him,  claim  that  the  original  vendee 
had  forfeited  his  rights  under  his  contract.^^  The  field  manager 
of  a  foreign  gas  and  oil  company,  who  is  its  sole  representative 
in  the  state,  has  apparent  authority  to  sell  salvaged  casing  taken 
from  an  abandoned  well  drilled  by  it  in  the  state,^^  and  of  course 
the  corporation  may  ratify  his  act  in  making  such  a  sale.^* 

§  2121.  Mortgage,  pledge  or  lien.  A  person  to  whom  the 
directors  have  committed  the  entire  management  and  affairs  of 
the  corporation  has  apparent  authority  to  execute  a  chattel  mort- 
gage, and  such  a  mortgage  executed  by  him  is  not  invalidated 
by  a  statute  merely  authorizing  the  directors  to  execute  chattel 
mortgages:^* 

to    be    a    question    for    the    jury.  12  Sheldon  Petroleum  Co.  v.  Em 

Hage   V.   E.   L.   Wellman   Co.,   217  pire   Gas   &  Fuel   Co.,  —  Kan. 

Mich.  537,  187  N.  "W.  404.  209  Pae.   826. 

9  P.  W.  stock  &  Sous  V.  Owen  &  13  Evidence  held  to  show  a  rati 

Barker,  129  Va.  256,  105  S.  E.  587.  ficatiou.     Sheldon  Petroleum  Co.  v 

lOSealy  Oil  Mill  &  Manufactur-  Empire.  Gas  •&  Fuel   Co.,  —   Kan, 

ing  Co.  V.  Bishop  Mfg.  Co.,  —  Tex.  — ,  209  Pac.  826. 

Com.  App.  — ,  235  S.  W.  850,  rev  'g  14  In    re    Grocers '    Baking    Co., 

—  Tex.  Civ.  App.  — ,  220  S.  W.  266  Fed.  900,  aff'd  277  Fed.  1015, 
203. 

11  Leaf    V.    Eeynolds,    34    Idaho 
643,  203  Pac.  458. 
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§  2122.  Leases  and  contracts  of  hire.  Presumably  the  gen- 
eral manager  of  a  mining  company  in  active  charge  of  its  busi- 
ness has  authority  to  receive  a  notice  of  election  by  the  lessors 
to  cancel  a  mining  lease  to  it,  and  service  of  such  a  notice  on 
him  is  prima  facie  service  on  the  corporation.^* 

§  2123.  Insurajice.  A  general  agent  of  an  insurance  com- 
pany, who  is  in  charge  of  its  business  in  the  state,  is  acting  within 
the  apparent  scope  of  his  authority  in  informing  a  prospective 
policy  holder  as  to  what  the  dividends  on  an  endowment  policy 
will  amount  to,  and  the  company  is  bound  by  his  statements  in 
this  regard.^^ 

§  2124.  Gambling^  contracts.  Authority  on  the  part  of  the 
manager  of  a  cottonseed  oil  company  to  engage  in  the  legitimate 
practice  of  "hedging"  by  selling  futures  to  cover  possible  losses 
by  a  drop  in  the  price  of  cotton  purchased  by  the  company  does 
not  authorize  him  to  use  the  funds  of  the  company  in  gambling 
by  indiscriminately  buying  and  selling  cotton  futures  in  bucket 
shops." 

§  2126.  Guaranty  or  indemnity.  A  manager  of  sales,  to 
whom  is  intrusted  the  entire  management  and  conduct  of  the 
business  of  the  corporation,  has  implied  power  to  make  a  con- 
tract of  guaranty  on  its  behalf  to  promote  its  business  and  for 
its  benefit,  where  the  corporation  has  power  to  make  such  a 
contract.^' 

§  2129.  Releases  or  modification  of  contracts.  A  district 
general  manager  may  have  apparent  authority  to  modify  a  con- 
tract for  the  sale  of  a  piano. ^'  Where  a  corporation  has  placed 
its  sales  manager  and  its  secretary-treasurer  in  charge  of  its 
business,  and  has  held  them  out  as  clothed  with  all  necessary 
authority  to  negotiable  sales  of  its  trucks,  it  is  estopped  to  deny 

16  Lowe   V.   Broad   Bottom   Min.  18  Eastern,   Bhore    Brokerage    & 

Co.,  194  Ky.  88,  238  S.  W.  192.  Commission    Co.    v.    Harrison,    — 

16  Manhattan    Life    Ins.    Co.    v.      Md.  — ,  118  Atl.  192. 
Stubbs,  —  Tex.  Com.  App.  — ,  234  19  F.  A.  North  Co.  v.  Van  Leer, 

S.  W.  1099,  rev'g  judgment  —  Tex.      73  Pa.  Super.  Ct.  455. 
Civ.  App.  — ,  216  S.  W.  896. 

IT  Buckeye    Cotton    Oil     Co.    v. 
Sloan,  272  Fed.  615. 
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their  authority  to  agree  to  rescind  a  contract  for  the  sale  of  a 
truck  made  through  them,  and  to  take  it  back  when  it  proved 
defective.*" 

§  2130.  Payments,  Where  the  manager  of  a  lumber  company- 
had  frequently  sold  lumber  for  the  benefit  of  a  sales  company, 
which  sold  all  the  lumber  manufactured  by  the  lumber  company, 
and  collected  for  sales  so  made,  it  was  held  that  payment  to 
him  for  lumber  so  sold  was  binding  on  the  sales  company,  and 
that  it  could  not  collect  again  from  the  purchaser  where  the 
manager  converted  the  amount  collected  to  his  own  use.^^ 

XX.    POWERS  OP   CASHIERS 

§  2138.  Cashiers  of  bajiks — In  general.  The  cashier  of  a 
bank  is  ordinarily  its  active  manager  and  agent.**  He  is  held 
out  to  the  public  as  having  authority  to  act  according  to  the 
general  usage,  practice  and  course  of  business  cbnducted  by 
banks,  and  his  acts  within  the  scope  of  such  usage,  practice  and 
course  of  business  will  generally  bind  the  bank  in  favor  6f  third 
persons.**  He  has  apparent  authority  to  bind  it  in  its  usual 
financial  business.**  Where  the  absolute  control  and  manage- 
ment of  the  business  is  turned  over  to  him,  the  bank  will  be 
,  bound  by  his  acts  within  the  scope  of  the  customary  and  ap- 
parent powers  of  such  an  officer.*^  "A  cashier  is  the  business 
officer  of  the  bank,  but  only  in  the  sense  of  one  who  transacts, 
and  not  one  who  regulates  or  controls  its  affairs.  His  duty  has 
reference  to  daily  routine  business,  and  not  to  matters  involving 
discretionary  authority,  which  beloiigs,  unless  delegated,  to  the 
board  of  directors. ' '  *^  The  cashier  of  a  bank  has  no  authority, 
by  virtue  of  his  office,  to  make  loans  or  allow  overdrafts,  but 
the  board  of  directors  may  vest  him  with  certain  discretionary 

aoSauble    v.    Gary    South    CoaSt  2S  First  Nat.  Bank  v.  Mercantile 

Agency,  —  Cal.  App.  — ,  206  Pac.  Nat.  Bank,  273  Ted.  119. 

141.  24  In  re  Ballard,  279  Fed.  574. 

21  Savannah  Eiver  Sales  Co.  v.  26  First  Nat.  Bank  v.  Mercantile 
Findley,   25   Ga.   App.   461,   103    S.  Nat.  Bank,  273  Fed.  119. 

E.  863.  26Hager    v.    President,    etc.,    of 

22  First  liTat.  Bank  v.  Mercantile  Hagerstown  Bank,  138  Md.  252, 
Nat.  Bank,  273  Fed.  119.  113  Atl.  730. 
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power  in  such  matters.*''  Where  his  authority  in  this  respect  is 
not  granted  in  express  terms,  but  is  deduced  from-  the  acqui- 
escence of  the  directors  in  its  exercise  by  him,  the  measure  of 
such  authority  is  to  be  determined  by  the  extent,  conditions, 
and  period  to,  under,  and  during  which  it  was  exercised.*'  The 
directors  will  not  be  held  to  have  acquiesced  in  that  of  which 
they  were  ignorant  or  which  had  not  happened.*'  The  cashier 
cannot  bind  the  bank  by  his  acts  in  respect  to  matters  in  which 
he  is  personally  interested.'"  And  he  has  no  authority  to  appro- 
priate its  money  to  pay  his  individual  debts.'^  An  agreement  by 
the  cashier  of  a  bank  that  if  a  depositor  from  whom  he  has  pur- 
chased property  in  his  individual  capacity  will  draw  a  check 
on  the  bank  for  the  amount  of  the  purchase  price,  he  will  deposit 
suificient  funds  to  the  seller's  account  to  meet  it  is  void,  since 
it  is  in  effect  an  agreement  to  loan  him  the  money  without  any 
note  or  security  given  to  the  bank,  and  without  the  payment  of 
interest.'*  The  legal  presumption  is  that  a  cashier,  performing 
his  functions  within  the  scope  of  the  powers  of  the  bank,  is  act- 
ing in  his  official  capacity  rather  than  in  an  individual  one, 
and  for  the  interest  of  the  bank  rather  than  adversely  to  it  and 
for  his  own  aild  other  interests."  Persons  dealing  with  a  bank 
have  a  right  to  presume  integrity  on  the  part  of  its  cashier  when 
acting  within  the  apparent  sphere  of  his  duties.'* 

§  2140.  —  Acceptance  of  deposits  and  repayment.    The  act 

of  the  cashier  of  a  bank  in  receiving  a  deposit  is  the  act  of  the 
bank  and  charges  it  as  such  with  the  deposit.'*     Where  the 

27  Bank  of  Jeanerette  v.  Druil-  Whether  a  bank  was  liable  for 
het,  149  La.  505,  89  So.  674.  bonds    claimed    to    have    been    re- 

28  Bank  of  Jeanerette  v.  Druil-  ceived  and  accepted  by  its  cashier 
het,  149  La.  505,  89  So.  674.  in  its  behalf  for  safekeeping,  and 

29  Bank  of  Jeanerette  v.  Druil-  which  were  afterwards  converted 
het,  149  La.  505,  89  So.  674.  by  him  to  his  own  use,  held  to  be 

30  Grady  v.  Pink  Hill  Bank  &  a  question  for  the  jury  under  the 
Trust  Co.,  —  N.  0.  — ,  113  S.  E.  evidence.  First  Nat.  Bank  v.  Mer- 
667.  cantile  Nat.  Bank,  273  Fed.  119. 

31  Bank  of  Proctorville  v.  West,  34  First  Nat.  Bank  v.  Mercantile 

—  N.  C.  — ,  114  8.  E.  178.  Nat.  Bank,  273  Fed.   119. 

82  Bank  of  Proctorville  v.  West,  35  Kansas   City  Life   Ins.   Co.   v. 

—  N.  C.  — ,  114  S.  E.  178.  Elmore,  —  Tex.  Civ.  App.  — ,  226. 
33  First  Nat.  Bank  v.  Mercantile      S.  W.  709. 

Nat.  Bank,  273  Fed.  119. 
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cashier  of  a  bank,  with  the  express  approval  of  its  president, 
receives  a  fund  as  a  special  deposit,  and  treats  and  deals  with 
it  as  a  special  deposit  for  two  years,  it  cannot  thereafter  on 
the  bankruptcy  of  the  depositor,  claim  a  right  to  set  it  off  as  a 
general  deposit  against  his  indebtedness  to  it  on  the  ground 
that  the  cashier  had  no  authority  to  receive  it  as  a  special  de- 
posit.'* The  fact  that  the  other  officials  of  a  bank  did  not  know 
that  the  cashier  had  received  and  accepted  bonds  on  its  behalf 
for  safekeeping,  that  he  did  not  record  the  bonds  in  the  books 
of  the  bank,  and  that  the  bank  did  not  derive  any  benefit  from 
the  bonds  because  the  cashier  after  his  receipt  and  acceptance 
of  them  for  the  bank,  unlawfully  appropriated  them  to  his  own 
use,  does  not  revoke  his  authority  to  receive  them  for  it  or  re- 
lieve it  from  liability  to  account  for  them  to  the  owner.*' 

§  2143.  —  Executing,  accepting,  etc.,  negotiable  instruments. 
A  cashier  who  is  given  full  power  to  act  for  the  bank  in  all 
business  matters  has  authority  to  bind  it  by  an  agreement, 
made  at  the  time  of  the  execution  and  delivery  of  a  note  to 
it,  that  the  maker  thereof  shall  not  be  held  liable  thereon. *' 

§  2146.  —  Purchases  and  sales,  including  transfers  of  com- 
mercial paper.  The  cashier  of  a  bank  has  general  authority  to 
transfer  by  indorsement  negotiable  paper,  and  special  authority 
to  do  so  need  not  be  proved.  So  he  has  authority  to  assign  past 
due  notes,  discounted  by  the  bank,  to  its- directors  and  to  take 
their  individual  notes  in  lieu  thereof.'®  The  cashier  of  a  bank 
has  no  power  to  purchase  real  estate  for  it  unless  authorized  to 
do  so  by  the  board  of  directors.*"  And  he  has  no  implied  power 
to  piirchase  an  electric  light  plant  on  behalf  of  himself  and  the 
bank,  to  be  run  by  them  as  partners,  and  to  release  the  vendor 
from  liability  on  notes  running  to  the  bank  as  a  part  of  the 
consideration  therefor,  where  the  statute  prohibits  banks  from 
engaging  in  trade  or  commerce  by  buying  and  selling  ordinary 

36  Turkington  v.  First  Nat.  39  First  Nat.  Bank  v.  Freeman, 
Bank,  —  Conn.  — ,  116  Atl.  241.          89  W.  Va.  344,  109  S.  E.  726. 

37  First  Nat.  Bank  v.  Mercantile  40  Bilbo  v.  Ball,  194  Iowa  875, 
Nat.  Bank,  273  Fed.  119.                       188  N.  W.   753. 

38  Central  Bank  of  Bingham  v. 
Stephens,  58  Utah  358,  199  Pac. 
1018. 
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goods,  chattels,  wares  and  merchandise,  or  by  owning  or  operat- 
ing industrial  plants.*^ 

§  2149.  —  Pledge  or  mortgage.  The  cashier  of  a  bank  is  not, 
simply  by  virtue  of  his  position  as  cashier,  vested  with  authority 
to  bind  the  bank  by  an  agreement  with  one  of  the  makers  of 
a  note  payable  to  it  to  sell  collateral,  especially  when  the  col- 
lateral is  not  salable  at  as  high  a  price  as  that  fixed  by  such 
agreement.** 

§  2152.  —  Guaraaity.  Generally  the  cashier  of  a  bank  has  no 
power  to  guarantee  the  performance  of  a  contract  by  a  third 
person.  But  he  may  guarantee  performance  of  a  contract  by 
a  person  to  whom  the  bank  has  loaned  money  for  the  purpose 
of  protecting  it  against  Icss.*^  The  cashier  of  a  national  bank 
has  no  authority  to  gratuitously  guarantee  the  payment  of  drafts 
to  be  drawn  in  the  future  on  one  of  its  customers,  where  it  has 
no  interest  in  the  transaction.** 

§  2154.  —  Releases.  The  cashier  of  a  bank,  unless  specially 
empowered  to  do  so,  has  no  authority  to  release  makers  of  notes 
from  liability  thereon,  otherwise  than  in  the  due  course  of  busi- 
ness and  on  payment.** 

§  2156.  —  Accepting  payments,    A  cashier  of  a  bank,  by  vir- 
•  tue  of  his  position,  has  power  to  collect  notes  due  the  bank. 
But  he  has  no  authority  to  receive  anything  but^  money  in  pay- 
ment of  such  notes  unless  authorized  to  do  so  by  the  board  of 
directors.*®     Unless  specially  authorized  to  do  so,  he  has  no 

41  Bank  of  Mountain  View  v.  contractor  would  pay  for  materials 
McMinds,  210  Mo.  App.  630,  235  purchased  to  carry  out  the  con- 
S.   W.  166.  tracts     J.   L.  Mott  Iron   Works  v. 

42  Hager  v.  President,  etc.,  of  Kaiser  Co.,  —  S.  C.  — ,  103  S.  E. 
Hagerstown    Bank,    138    Md.    252,  783. 

113  Atl.  730.  44 Alex  Woldert  Co.  v.  Citizens' 

43  Where  a  bank  had  loaned  Bank,  —  Tex.  Civ.  App.  — ,  234 
money  to  a  contractor  to  enable  it      S.  W.  124. 

to  carry  out  a  contract,  which  had  45  Bank    of    Mountain    View    v. 

been  assigned  to  the  bank  as  se-  McMinds,   210   Mo.   App.-  630,   235 

curity,  it  was  held  that  the  bank  S.  W.  166. 

was   bound   by   the   action    of   its  46 People's  Bank  v.  Presnell,  — 

cashier   in   guaranteeing   that    the  Mo.  App.  — ,  236  S.  W.  401. 
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power  to  accept  a  note  given  by  a  company  in  which  he  is  inter- 
ested and  indorsed  by  him  personally  as  a  payment  upon  a 
note  due  the  bank.*'' 

XXI.    ADMISSIONS,    DECLARATIONS    AND    EEPEBSENTATIONS   OF 
OFFICEES   AND    AGENTS 

§2160.  General  rules — Statement  of  rule.  Declarations  or 
admissions  of  an  officer  or  agent  are  binding  on  the  corporation 
when  made  in  the  course  of  a  transaction  on  its  behalf  and 
within  the  scope  of  his  authority.*' 

§  2161.  —  Elements  making  declarations  or  admissions  bind- 
ing.*' Declarations  or  admissions  of  an  officer  or  agent  of  a 
corporation  are  not  competent  evidence  against  it  unless  they 
are  within  the  scope  of  his  authority  *"  nor  unless  they  were 
made  in  pursuance  of  and  as  a  part  of  the  business  of  the  cor- 
poration,^^ and  at  a  time  when  the  officer  or  agent  was  acting 
in  its  behalf.^^  Statements  made  in  a  mere  casual  conversa- 
tion are  not  binding  en  the  company.^'  The  same  rule  applies 
in  determining  the  competency  of  declarations  of  executive  offi- 
cers, managers  and  general  agents  as  in  the  case  of  agents  gen- 
erally.   ' '  The  apparent  scope  of  their  authority  is  broader  than 

^  Grady   v.    Pink 'Hill   Bank    &  51  Alabama    Power    Co.    v.    Tal- 

Trust   Co.,  —  N.   C.  — ,  113  S.  E.  madge,    207   Ala.    86,   93    So.    54»; 

667.  Safner  v.  Gollin,  96  N.  J.  L.  431," 

48  United  States  Fidelity  &  115  Atl.  348,  afe'd  —  N.  J.  Err. 
Guaranty  Co.  v.  Millonaa,  206  Ala.  &  App.  — ,  117  Atl.  927. 

147,   89   So.   732;    Dirks   v.   Ensign  62  Folds  v.  New  York  Life  Ins. 

Omnibus  &  Transfer  Co.,  107  Neb.  Co.,  27  Ga.  App.  435,  108  S.  E.  627. 

556,  186  N.  W.  525.  63  In  an  action  against  a  surety 

49  The  text  in  subdivisions  3  to  company  on  a  building  eontract- 
6,  inclusive,  of  §2161,  is  quoted  or's  bond,  declarations  of  the 
with  approval  in  Southern  Surety  company's  general  agent  to  the 
Co.  V.  Nalle  &  Co.,  —  Tex.  Com.  architect  of  the  building,  made 
App.  — ,  242  S.  W.  197,  rev'g  —  voluntarily  and  in  a  casual  con- 
Tex.  Civ.  App.  — ,  231  S.  W.  402.  versation,  while  he  was  on  a  hunt- 

60  Alabama    Power    Co.    v.    Tal-  ing   and   fishing   trip   for  his   own 

madge,   207   Ala.    86,    93    So.    548;  pleasure    and     recreation,    to    tho 

Folds  V.  New  York  Life  Ins.   Co.,  effect    that    he    knew    of    changes 

27   Ga.    App.   435,   108   S.   E.    627;  that,  had  been  made  in  the  plans 

Clark  V.  Payne,  —  N.  D.  — ,  187  for  the  building  and  had  received 

N.  W.  817.  an  additional  premium  on  account 
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in  the  ease  of  special  or  ordinary  agents,  but  their  declarations, 
to  be  competent  as  evidence  against  the  corporation  represented 
by  them,  must  nevertheless  be  made  while  acting  within  the  scope 
of  such  apparent  authority  and  in  connection  with  the  perform- 
ance of  some  duty  to  which  such  declarations  are  pertinent. ' '  ^* 
The  statement  of  an  officer  or  agent  is  not  binding  on  the 
corporation  where  he  is  adversely  interested,  and  the  other 
party  knows  of  such  adverse  interest.*^  An  admission  in  a 
verified  answer  filed  in  his  own  behalf  by  a  former  president 
of  a  corporation  in  an  action  against  him  and  the  corporation, 
after  he  had  ceased  to  be  president,  and  which  might  benefit 
him  at  the  expense  of  the  corporation,  are  not  binding' upon 
or  evidence  against  it.^^ 

§  2162.  —  Statements  as  to  past  events.^''  The  declarations 
or  admissions  must  have  been  made  in  the  course  of  the  trans- 
action so  as  to  constitute  a  part  of  the  res  gestae. ^^  Statements 
made  by  an  employe,  or  even  a  foreman,  of  a  corporation,  not 
part  of  the  res  gestae,  are  not  binding  on  the  corporation,  are 
hearsay,  and  are  not  admissible  in  evidence.*^  A  statement  by 
a  railroad  section  foreman,  made  the  day  after  the  grass  along 
its  right  of  way  had  been  sprinkled,  that  the  company  had 
poisoned  the  grass  to  kjill  it,  was  held  inadmissible  as  hearsay 
in  an  action  against  the  company  for  the  value  of  goats  alleged 
to  have  been  killed  by  eating  the  grass.^"  And  a  statement  of 
a  railroad  freight  agent  respecting  delivery  of  a  shipment  of 

of    them,    were    held    to    be    iuad-  56  Scheuer    v.    Atlantic    Milling 

missible.     Southern   Surety   Co.   v.  Sales  Corp.,  187   N.  Y.   Supp.   497. 

Nalle  &  Co.,  —  Tex.  Com.  App.  — ,  57  Most  of  the  text  of  3  Fletcher 

242  S.  "W.  197,  rev  'g  —  Tex.  Civ.  Cyc.   Corp.   §  2162,   is   quoted  with 

App.  — ,   231   S.   W.  402,   citing   3  approval  in  Southern  Surety  Co.  v. 

Fletcher   Cyc.   Corp.   §§  2161,   2162,  Nalle  &  Co.,  —  Tex.  Com.  App.  — , 

2166,  2169,  2172.                                 '  242  S.  W.  197,  rev'g  —  Tex.  Civ. 

54  Southern  Surety  Co.   v.  Nalle  App.  — ,  231  S.  W.  402. 

&  Co.,  —  Tex.  Com.  App.  — ,  242  58  Wilson  v.  St.   Joe   Boom  Co., 

S.  W.  197,  rev'g  —  Tex.  Civ.  App.  34  Idaho  253,  200  Pac.  884. 

— ,  231  S.  W.  402,  citing  3  Fletcher  69  Admission  held  harmless,  Wil- 

Cye.     Corp.     §§2161,     2162,     2166,  Hams   v.   Gideon-Anderson  Lumber 

2169,  2172.  Co.,  —  Mo.  App.  — ,  224  S.  W.  51. 

56  Dixie  Industrial    Co.   v.   Bank  60  Texas  &  N.  O.  E.  Co.  v.  Jones, 

of  Wetumpka,  207  Ala.  293,  92  So.  —   Tex.   Civ.  App.  — ,  242   S.  W. 

786.  269. 

419 


§2162] 


Pbivate  Coepoeations 


[Ch.  42 


goods  was  held  to  be  at  most  an  unauthorized  declaration  by 
an  agent  of  a  past  transaction  which  was  not  competent  as  an 
admission  against  the  company  in  an  action  for  the  conversion 
of  such  goods.®^  Statements  made  by  an  officer  of  a  corpora- 
tion after  a  transfer  of  its  property  cannot  affect  the  rights 
of  the  transferee.^2 


§2164.  — Application,  of  rules.  Subject  to  the  rules  pre- 
viously stated,  evidence  as  to  declarations  and  admissions  of 
corporate  officers  or  agents  may  be  admitted  for  the  purpose 
of  showing  the  existence  of  an  oral  contract,**  or  negligence,** 
or  that  the  company  was  connected  with  the  operation  of  a 
plant,  in  an  action  for  wrongful  death  resulting  from  its  neg- 


61  Booth  V.  New  York  Ceat.  E. 
Co.,  —  Vt.  — ,  112  Atl.  894. 

62  Andrew  Jergens  Co.  v.  Wood- 
bury, Inc.,  273  Fed.  952. 

63  Evidence  as  to  conversations 
between  the  plaintiff  and  an  in- 
surance agent  and  as  to  conversa- 
tions and  correspondence  between 
the  agent  and  another  agent  of 
the  insurance  company  held  admis- 
sible as  admissions  in  an  action  to 
recover  on  an  alleged  oral  eon- 
tract  of  insurance.  Connecticut 
Fire  Ins.  Co.  v.  Fields,  —  Tex.  Civ. 
App.  — ,  236  S.  W.  790. 

64  Wilson  v.  St.  Joe  Boom  Co., 
34  Idaho  253,  200  Pae.  884;  Dirks 
V.  Ensign  Omnibus  &  Transfer  Co., 
107  Neb.  556,  186  N.  W.  525; 
Safner  v.  Gollin,  96  N.  J.  L.  431, 
115  Atl.  348,  aff'd  —  N.  J.  Err.  & 
■A-PP-  — ,  117  Atl.  927;  Derrick  v. 
Portland  Eye,  Ear,  Nose  &  Throat 
Hospital,  —  Ore.  — ,  209  Pac.  344. 

A  statement  of  a  responsible 
officer  of  a  corporation  made  im- 
mediately after  the  plaintiff  was 
struck  by  an  automobile  being 
used  in  its  business  was  held  to  be 
admissible  to  show  that  such  offi- 
cer knew  that  the  automobile  was 
defective    and    dangerous    to    op- 


erate. Tannahill  v.  Depositors' 
Oil  &  Gas  Co.,  110  Kan.  254,  203 
Pac.  909. 

Statements  by  "the  driver  of  an 
automobile,  made  after  he  ran  into 
a  buggy,  and  tending  to  show  a 
conscious  indifference  on  his  part, 
held  admissible,  where  it  was  al- 
leged that  he  ran  into  the  buggy 
wantonly  and  willfully.  Loose- 
Wiles  Biscuit  Co.  v.  Jolly,  152 
Ark.  442,  238  S.  W.  613. 

In  an  action  for  injigries  by  a 
person  struck  by  a  truck,  state- 
ments made  by  the  truck  driver 
almost  immediately  after  the  acci- 
dent occurred  that  he  did  not  see 
the  plaintiff  because  there  was 
rain  on  his  windshield,  and  that 
the  reason  for  his  speeding  at  the 
corner  and  passing  a  street  car 
taking  passengers,  was  that  he 
was  in  a  hurry  to  finish  his  de- 
liveries, were  held  to  be  admis- 
sible. Samuels  v.  Hiawatha  Hol- 
stein  Dairy  Co.,  —  Wash.  — ,  197 
Pae.  24. 

Statements  by  the  driver  of  a 
wagon  which  ran  over  a  boy  as  to 
how  the  accident  occurred  held 
not  binding  on  his  employer  and 
not  admissible  as  part  of  the  res 
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ligent  operation,^^  or  that  it  was  responsible  for  procuring  the 
discharge  of  the  plaintiff  by  his  employer,*^  or  that  its  employes 
started  a  fire  which  destroyed  plaintiff's  grain,^'  or  for  the 
purpose  of  creating  an  estoppel  against  an  insurance  company .8' 
In  an  action  to  recover  the  value  of  timber  alleged  to  belong 
to  the  plaintiff  corporation  and  to  have  been  wroifgfully  at- 
tached and  sold  on  execution  as  the  property  of  a  copartner- 
ship at  the  suit  of  the  defendant  corporation,  evidence  that  the 
officers  of  the  plaintiff,  who  were  also  agents  or  members  of  the 
partnership,  made  declarations  and  statements  to  a  managing 
officer  of  the  defendant,  prior  to  the  levy  of  the  attachment, 
that  the  copartnership  owned  the  timber,  was  held  to  be  ad- 
missible.*^ 

§  2165.  Reports  of  officers  or  ai^ents.  An  inspector 's  report 
as  to  the  condition  of  a  ear  and  as  to  certain  facts  attending 
an  accident  growing  out  of  its  defective  condition,  made  after 
the  accident,  was  held  not  to  be  admissible  in  an  action  for 
wrongfjjl  death.'"'  A  report  by  an  agent  of  an  insurance  com- 
pany, which  has  insured  a  cab  company  against  liability  for 
accidents,  made  to  the  insurance  company  in  respect  to  such  an 
accident,  is  inadmissible  against  the  cab  company .''^ 

gestae.     Lampton  v.  Davis  Stand-  igin.    IPabry  v.  San  Joaquin  Light 

ard  Bread   Co.,  48   Cal.  App.   116,  &  Power   Corp.,  —   Cal.   App.  — , 

191  Pac.  710.  204  Pac.  558. 

See  also  §§2169-2174,  infra.  68  An     insurance     company     is 

65  Alabama  Power  Co.  v.  Tal-  bound  by  the  representation  of  its 
madge,  207  Ala.  86,  93  So.  548.  general  agent  who  solicits  an.  ap- 

66  United  States  Fidelity  &  plication  for  liability  insurance 
Guaranty  Co.  v.  Millonas,  206  Ala.  that  the  policy  will  continue  in 
147,  89  So.  732.  force  after  the  taking  effect  of  a 

67 In  an  action  against  an  elec-  workmen's   compensation  law   and 

trie  company  for  damages  for  the  will  protect  him  from  liability  un- 

burning  of  grain  by  the  spreading  der  it.     Mull  v.  United  States  Fi- 

of  a  grass  fire,  it  was  held   that  delity   &   Guaranty   Co.,   35   Idaho 

statements  of  two  of  defendant's  393,   206  Pac.   1048. 

employes   who   were   standing   be-  69  Northern  Timber  Products  Co. 

side  the  grass  fire,  in  response  to  v.     Stone-Ordean-Wells     Co.,     148 

a  remark  of  the  witness  in  regard  Minn.  69,  180  N.  W.  920. 

to  the  fire,  that  they  would  take  70Flanigan   v.    Hines,   108   Kan. 

care  of  it,  and  intimating  that  it  133,  193  Pac.  1077. 

was  none  of  his  business,  were  ad-  71  Smith  v.  Yellow  Cab  Co.,  173 

missible   as  tending  to  show  that  Wis.  33,  180  N.  "W.  125. 
they  were  responsible   for   its   or- 
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§2166.  Authority  implied  from  express  authority  con- 
ferred.''2 

§2169.  Statements  of  particular  officers  or  agents — Presi- 
dent. Statements  by  the  president  of  an  omnibus  and  transfer 
company,  who  had  charge  of  its  affairs  and  whose  duty  it  was 
to  investigate,  consider  arid  pass  upon  matters  relating  to  ac- 
cidents, and  to  decide  as  to  the  position  of  the  company  in 
relation  thereto,  as  to  who  was  in  fault  for  a  collision  between 
one  of  its  trucks  and  another  machine  and  as  to  the  speed  of 
the  truck,  made  on  the  second  day  after  the  accident,  are  bind- 
ing upon  the  company  and  admissible  in  evidence  against  it 
in  an  action  against  it  for  damages  resulting  from  the  collision.''^ 
Letters  written  by  the  president  of  a  corporation  while  nego- 
tiating a  lease  in  its  behalf  are  admissible  against  it  though 
signed  by  him  in  his  individual  name  only.''*  Declarations  of 
the  president  that  a  certain  person  has  bought  certain  property 
of  the  corporation  are  not  by  themselves  sufficient  evidence  of 
a  sale  of  such  property  by  the  corporation.''^ 

§  2170.  —  Vice-president.  Declarations  of  the  vice-president 
of  a  power  company,  who  was  its  chief  executive  officer  in  the 
state,  tending  to  connect  the  company  with  the  operation  of  a 
gas  and  lighting  plant  before  and  at  the  time  in  question,  and 
made  in  the  course  of  a  negotiation  looking  to  the  transfer  of 
the  ownership  and  management  of  said  plant  to  the  company, 
will  be  presumed,  in  the  absence  of  evidence  to  the  contrary,  to 
have  been  made  while  he  was  engaged  in  the  company's  busi- 
ness, in  an  action  against  the  company  to  recover  damages  for 
the  death  of  a  person  alleged  to  have  been  killed  as  a  result  of 
the  negligent  operation  of  the  gas  plant.''® 

§  2171.  —  Secretary  or  treasurer.  A  statement  by  the  treas- 
urer of  a  corporation  in  regard  to  an  automobile  accident,  made 

72  All  of  the  text  of  3  Fletcher  74  32d-33d  St.  Corporation  v. 
Cyc.  Corp.  §2166,  is  quoted  with  Normandie  Waist  Co.,  193  N.  Y. 
approval  in  Southern  Surety  Co.  v.      Supp.  54. 

Nalle  &  Co.,  —  Tex.  Com.  App.  — ,  76  Emery     Oonsol.     Min.     Co.     v. 

242  S.  W.  197,  rev'g  —  Tex.  Civ.  Erickson,   —   Mont.    — ,    208    Pae. 

App.  — ,  231  S.  W.  402.  935. 

73  Dirks    V.    Ensign    Omnibus    &  76  Alabama    Power    Co.    v.    Tal- 
Transfer    Co.,    107    Neb.    556,    186  madge,  207  Ala.  86,  93  So.  548. 
N.  W.  525. 
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some  days  after  the  occurrence,  casually  and  not  in  the  coutse 
of  the  business  intrusted  to  the  declarant,  is  not  admissible  in 
evidence  against  the  corporation.'''' 

§  2173.  —  Cashier.  Admissions  of  the  cashier  of  a  bank,  to 
which  a  note  given  for  the  purchase  price  of  stock  has  been 
transferred,  that  it  has  knowledge  of  a  contemporaneous  agree- 
ment by  the  original  payee  to  take  back  the  stock  and  cancel 
the  note  on  the  happening  of  a  certain  contingency  are  admis- 
sible in  an  action  on  the  note  by  the  bank  to  show  that  it  had 
knowledge,  through  the  cashier,  of  the  contract,  though  they 
were  not  made  while  the  cashier  was  transacting  the  bank's 
business.'" 

§  2174.  —  Miscellaneous  agents.  A  statement  by  the  head  of 
a  corporation's  safety  department,  made  while  he  was  at  a  hos- 
pital in  connection  with  an  injury  to  an  employe,  in  the  regular 
course  of  his  business,  to  a  doctor  who  was  treating  the  employe, 
to  the  effect  that  the  company  had  had  a  great  deal  of  trouble 
with  the  machinery  which  caused  the  injury  was  held  to  be  ad- 
missible in  an  action  by  the  employee  for  damages  for  his  in- 
jury .''^  In  an  action  against  a  hospital  for  injuries  to  a  patient 
resulting  from  the  administration  of  the  wrong  drvtg  by  the 
head  nurse,  a  declaration  by  the  patient's  physician  to  the 
nurse,  who  was  in  charge  of  the  hospital,  in  relation  to  the  drug 
used,  was  held  to  be  admissible.^"  Admissions  of  a  freight  claim 
agent  of  a  railroad  company,  who  had  charge  of  a  claim  against 
it  for  failure  to  deliver  goods  shipped,  that  the  goods  had  been 
destroyed  in  transit,  made  in  the  course  of  the  negotiations  in 
respect  to  the  claim,  where  held  to  be  admissible.'^  Statements 
or  declarations  of  a  railroad  train  crew,'^  or  of  a  railroad  station 

TTSafner  v.   Gollin,  96  N.  J.  L.  Nose   &   Throat    Hospital,   —   Ore. 

431,   115  Atl.   348,   aff'd  —  N.   J.  — ,  209  Pac.  344. 

Err.  &  App.  — ,  117  Atl.  927.  81  William     ¥.     Mosser     Co.     v. 

78  Citizens'  Bank  v.  Krieg-  Payne,  —  W.  Va.  — ,  114  S.  E.  365. 
Iiauaer,  —  Mo.  App.  — ,  244  S.  W.  82  Statements  of  the  members  of 
107.  a  train  crew  to  the  effect  that  the 

79  Du  Pont  Engineering  Co.  v.  plaintiff  had  not  given  them  any- 
Blair,  129  Va.  423,  106  S.  E.  328.  thing  were  held  to  be  inadmissible 

80  Derrick  v.  Portland  Eye,  Ear,  in  an  action  against  the  railroad 

423 


§  2174]  Private  Cokpokations  [Ch.  42 

agent,**  in  respect  to  matters  over  which  they  have  no  control  are 
not  binding  on  the  railroad  company.  Nor,  as  a  rule,  are  state- 
ments of  railroad  employees  as  to  past  transactions.**  In  an  ac- 
tion against  a  railroad  company  by  a  former  employe  for  damages 
resulting  from  the  flooding  of  his  land,  statements  made  to  the 
plaintiff  by  other  employes  of  the  company,  subsequent  to  the 
time  when  he  placed  the  matter  with  his  attorney,  with  regard 
to  his  discharge  by  the  defendant  were  held  to  be  inadmissible.** 
Statements  of  an  insurance  agent  as  to  matters  outside  the  scope 
of  his  agency  are  not  binding  on  an  insurance  company.**  But 
a  statement  by  an  adjuster  of  an  insurance  company,  which  has 
issued  a  policy  indemnifying  another  company  against  loss  sus- 
tained by  reason  of  injuries  to  its  employees,  to  an  employee 
of  the  insured  while  seeking  to  adjust  a  claim  for  an  injury  to 
him,  that  if  he  does  not  settle  he  will  be  discharged^  is  admis- 
sible in  an  action  by  the  employee  against  the  insurance  com- 
pany for  procuring  his  discharge.*''  A  statement  by  the  captain 
of  a  boat  to  an  employee,  injured  while  making  the  boat  fast 
to  piling,  that  he  had  forgotten  to  warn  him  of  th?  danger, 
made  shortly  after  the  accident  and  while  he  was  advising  the 
employee  with  reference  to  his  return  to  his  home,  was  held 

company  for  damages  for  diserim-  surance  company  for  damages  for 

ination   in.  furnishing   cars,   where  cancellation    of    a    contract    under 

they  had  nothing  whatever  to   do  which     plaintiff    was     entitled    to 

with  furnishing  cars  except  to  de-  commissions  on  renewal  premiums, 

liver   them.        Stroud   v.    Missouri  letters  protesting  against  the  can- 

Pac.    E.    Co.,    210    Mo.    App.    311,  cellation  of  such  contract,  written 

236  S.  W.   891.  to    the    company    by    one    of    its 

83  Declarations  of  a  railroad  sta-  agents,  whose  duties  were  confined 
tion  agent  to  the  effect  that  a  cer-  to  soliciting  insurance,  and  who 
tain  person  was  the  foreman  of  a  was  not  charged  with  any  duty  in 
construction  crew  are  inadmissi-  respect  of  the  cancellation,  were 
ble  against  the  company,  where  held  to  be  inadmissible  on  the 
there  is  no  showing  that  he  exer-  issue  as  to  whether  the  company's 
cised  any  control  over  such  crews,  dissatisfaction  with  the  plaintiff's 
or  that  the  foremen  in  charge  of  services  was  real  or  feigned, 
them  were  under  his  direction.  Turner  v.  Northwestern  Mut.  Life 
Clark  v.  Payne,  —  N.  D.  — ,  187  Ins.  Co.,  232  N.  T.  171,  133  N.  B. 
N.  W.  817.  435,    rev'g   190   N.    T.    App.    Div. 

84  See  §2162,  supra.  913,  179  N.  T.  Supp.   955. 
86Millen   v.    Great   Northern   E.  87  United      States      Fidelity      & 

Co.,  —  Minn.  — ,  188  N.  W.  257.  Guaranty  Co.  v.  Millonas,  206  Ala. 

86  In   an   action   against    an   in-      147,  89  So.  732. 
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to  be  admissible  against  the  company  in  an  action  against  it 
for  damages  for  such  injury.**  In  an  action  against  a  corpora- 
tion for  discharging  surface  water  onto  the  plaintiff's  land, 
statements  of  the  foreman  in  charge  of  the  company's  plant  as 
to  what  had  been  done  by  it  with  reference  to  turning  water 
onto  the  plaintiff 's  land,  were  Jield  to  be  admissible.  And  state- 
ments of  a  person  sent  by  the  company  to  the  plaintiff  to  ask 
permission  to  let  its  water  run  on  said  land  were  also  held  to 
be  competent  as  tending  to  show  what  the  company  was  pre- 
paring to  do  with  the  water.*' 

XXII.   RATIFICATION  AND  ESTOPPEL 

§  2178.  Statement  of  general  rule.  So  long  as  a  private  cor- 
poration acts  within  the  powers  conferred  upon  it  by  law  in 
dealing  with  its  own  property,  it  is  subject  to  the  same  rules  of 
agency  and  estoppel  as  an  individual.'"  Unauthorized  acts  of 
corporate  officers  or  employees  may  be  validated  by  ratification 
by  the  corporation.'^  Although  the  federal  statutes  provide 
that  the  affairs  of  national  banks  shall  be  managed  by  a  board 
of  directors,  such  a  bank  may  ratify  an  act  of  one  of  its  officers 
done  without  authority  of  the  board,  or  be  precluded  by  its 
acts  and  conduct  from  denying  the  authority  of  such  officer.'* 
"Eatification  is  simply  an  agreement  to  adopt  the  act  of  one 
who  has  assumed,  without  authority,  to  act  for  another. ' '  '* 
There  is  no  ratification  where  there  is  no  act'  on  the  part  of  the 
corporation  to  show  an  intention,  either  express  or  implied,  to 
ratify,  but,  on  the  contrary,  it  seeks  to  repudiate  the  unauthor- 
ized act  as  soon  as  it  has  knowledge  of  it.'*  To  constitute  an 
equitable  estoppel  precluding  a  corporation  from  denying  the 
validity  of  a  contract  made  by  its  officers  or  agents  without 
authority,  it  must  appear  that  the  corporation  has  done  some 

88  Wilson  V.   St.   Joe   Boom   Co.,  475;   Edmunds  Bros.   v.   Smith,  — 

34  Idaho  253,  200  Pac.  884.  Vt.  — ,  115  Atl.  187. 

89Steinke      v.      North      "Vernon  92  Smith  v.  First  Nat.  Bank,  81 

Lumber  Co.,   190  Ky.   231,   227   S.  Okla.  228,   198  Pac.   103. 

W.  274.  93  Grafeman  Dairy  Co.  v.  North- 

90  Mercer  v.  Steil,  —  Conn.  — ,  western  Bank,  290  Mo.  311,  235  S. 
117  Atl.  689.  W.   435. 

91  Prick  V.  Eoekwell  City  Can-  94 Farmers'  Market  v.  Austin, 
ning  Co.,  192  Iowa  11,  181  N.  W.  118  Wash.  103,  203  Pac.  42. 
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act  or  made  a  declaration  inconsistent  with  the  truth,  with  the 
design  of  injuring  the  other  party  to  the  contract,  and  that 
the  other  party  was  ignorant  of  the  truth,  and  relied  on  the 
faith  of  such  acts  and  declarations  and  that  injury  will  result 
to  him  by  such  denial.'^  Although  ratification  of  a  valid  con- 
tract previously  made  by  an  officer  is  unnecessary,  it  is  not  illegal 
or  improper,  and  may  be  proved  in  an  action  on  the  contract.'^ 

§  2181.  Ultra  vires  acts.''' 

§  2182.  Knowledge  as  element  of  ratification — General  rule. 

Ratification,  to  be  effectual,  must  have  been  made  with  a  full 
knowledge  of  all  material  facts.'*  Where  a  resolution  ratify- 
ing a  contract  fixes  the  limits  of  the  ratification  by  reciting  the 
terms  of  the  contract,  it  cannot  be  extended  to  include  a  ratifica- 
tion of  features  and  terms  of  the  contract  actually  agreed  upon, 
but  which  were  not  known  to  the  directors.*'  The  force  of  a 
resolution  ratifying  a  contract  adopted  a  stockholders'  meet- 
ing called  for  that  purpose  cannot  be  avoided  because  all  the 
parties  present  at  the  meeting  were  ignorant  of  the  contents  of 
such  contract.^ 


95  T.  P.  Eaneh  Co.  v.  Gueydan 
&  Eiley,  148  La.  455,  87  So.  234. 

The  corporation  is  not  estopped 
to  deny  the  authority  of  its  presi- 
dent to  execute  a  deed  of  trust, 
where  the  beneficiary  knew  at  the 
time  that  he  had  no  such  author- 
ity. Grafeman  Dairy  Co.  v. 
Northwestern  Bank,  290  Mo.  311, 
235  S.  W.  435. 

96  Eadf ord  Water  Power  Co.  v. 
Dunlap,  128  Va.  658,  105  S.  E.  257. 

97  See   §  1518,   supra. 

98  Buckeye  Cotton  Oil  Co.  v. 
Sloan,  272  Fed.  615;  Cahall  v.  Lof- 
land,  —  Del.  Ch.  — ,  114  Atl.'  224, 
judgment  afC'd  —  Del.  — ,  118  Atl. 
1;  Citizens'  Nat.  Bank  v.  Good 
Eoads  Gravel  Co.,  —  Tex.  Civ. 
■A-PP-  — ,  236  S.  W.  153;  Lawrence 
V.  Montgomery  Gas  Co.,  —  W.  Va. 
— ,  106  S.  E.   890. 

There  can  be  no  ratification  of 


an  unauthorized  contract  without 
knowledge  on  the  part  of  the  au- 
thorized officers  or  agents  of  the" 
corporation  that  the  contract  haa 
been  made,  or  such  information  as 
would  lead  to  knowledge  on  the 
subject.  Grady  v.  Dierks  Lumber 
&  Coal  Co.,  154  Ark.  255,  242  S. 
W.  548. 

Where  a  sale  of  corporate  prop- 
erty is  confirmed  by  stockholders 
in  ignorance  of  fraud  on  the  part 
of  their  agent  in  making  the  sale, 
such  confirmation  does  not  make 
the  sale  binding  on  the  corpo- 
ration. Cahall  V.  Lofland,  —  Del. 
Ch.  —,114  Atl.  224. 

99  Radford  Power  Co.  v.  Dunlap, 
128   Va.   658,   105   S.  E.  257. 

1  Floyd  V.  Tierra  Grande  Devel- 
opment Co.,  51  Cal.  App.  654,  197 
Pac.   684. 
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§2183.  — Matters  equivalent  to  knowledg^e  and  what  con- 
stitutes knowledge.  Knowledge  may  be  inferred  or  deduced 
from  circumstances.*  So  knowledge  on  the  part  of  officers  and 
directors  that  the  president  has  made  a  contract  to  pay  a  broker 
a  commission  for  procuring  a  purchaser  for  its  property  and 
that  he  had  procured  such  a  purchaser  may  be  deduced  from 
the  fact  that  a  part  of  his  commission  was  paid  by  them  or  on 
their  authority.'  The  law  imputes  to  a  corporation  knowledge 
of  the  form  and  contents  of  documents  executed  in  its  name  and 
for  its  benefit  by  its  agents,  acting  within  the  general  scope  of 
their  authority.*  An  insurance  company  must  take  notice  of 
the  coiitents  of  its  own  records'  in  the  office  of  a  general  agent 
in  charge  of  its  business  in  the  state.^  Stockholders  are  not 
chargeable  with  knowledge  of  facts  shown  by  the  corporate 
books  present  at  a  stockholders*  meeting.  And  the  appointment 
of  auditors  by  the  meeting  will  not  charge  them  with  knowl- 
edge, where  it  is  not  shown  that  audits  were  actually  made.^ 

§  2185.  —  Knowledge  of  officer  or  agent  as  imputable  to  cor- 
poration.' An  express  company  is  not  chargeable  with  notice 
that  its  agent  is  violating  his  agreement  that  money  received 
by  him  from  the  sale  of  money  orders  shall  not  be  mingled 
with  his  personal  funds  by  reason  of  the  fact  that  he  remits 
money  so  received  to  it  by  his  personal  cheeks.' 

§  2186.  Who  may  ratify — Greneral  rules.  It  must  be  shown 
that  a  person  whose  acts  or  statements  are  relied  on  as  a  ratifica- 
tion was  authorized  to  act  or  speak  for  the  corporation.®    Rati- 

2  MeDermott  v.  Fairmont  Gas  &  judgment  —  Tex.  Oiv.  App.  — , 
Light  Co.,  —  W.  Va.  — ,  108  S.  E.      216  S.  W.  896. 

264.  '  6  Cahall  v.  Lofland,  —  Del.  Ch. 

3  MeDermott  v.  Fairmont  Gas  &  — ,  114  Atl.  224,  judgment  aff'd 
Light  Co.,  —  W.  Va.  — ,  108  S.  E.      —  Del.  — ,  118  Atl.  1. 

264.  7  See   also   §§2215-2258,   infra. 

4  Mercer  v.  Steil,  —  Conn.  — ,  8  Adams  Exp.  Co.  v.  Oglesby, 
117  Atl.  689.  215  111.  App.   94. 

6  As  a  copy  of  a  letter  written  9  United  States  Fidelity  &  Guar- 

by   such    agent   stating   what    the  anty  Co.  v.  Bourdeau,  —  Mont.  — , 

dividends  on  an  endowment  policy  208  Pac.  947. 

will  amount  to.     Manhattan  Life  A  person's  agency  for  the  com- 

Ins.   Co.  V.   Stubbs,  —  Tex.   Com.  pany  cannot  be  established  by  the 

App.   — ,    234    S.    Wi    1099,    rev'g  declarations   of  third  persons  who 
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fication,  to  be  effective,  must  be  by  the  same  body  invested  with 
the  power  to  act  in  the  first  instance.^"  So  the  stockholders 
cannot  bind  the  corporation  by  ratification  of  an  act  which, 
under  the  charter  of  the  corporation,  is  within  the  exclusive 
authority  of  the  direetors.^^  And  where  the  board  of  trustees 
of  a  church  alone  has  authority  to  authorize  the  giving  of  a 
corporate  note,  the  execution  of  such  a  note  by  the  president, 
secretary  and  treasurer  of  the  corporation  cannot  be  ratified  by 
the  priest  or  the  congregation  so  as  to  bind  the  corporation.'* 

§  2187.  —  Ratification  of  one's  own  acts.  An  officer  or  agent 
of  a  corporation  cannot,  by  his  acts,  ratify  his  own  previously 
unauthorized  acts.'* 

§2188.  — Directors.  A  conveyance  which  has  never  been 
formally  authorized  by  the  board  of  directors  may  be  ratified 
by  them.'*  Ratification  by  the  directors,  to  be  effective,  must 
come  about  by  some  action  or  want  of  action  on  their  part  as 
a  board.  The  corporation  cannot  be  bound  by  the  action  or 
inaction  or  silence  of  the  individual  directors  acting  separately.'* 

§  2190.  —  Stockholders.'®  A  chattel  mortgage  which  is  void- 
able because  made  without  the  assent  of  two-thirds  of  the  stock 

are  strangers  to  it.     United  States  The  cashier  of  a  bank  does  not 

Fidelity  &  Guaranty  Co.  v.  Bour-  ratify   in  behalf   of   the   bank  his 

deau)  —  Mont.  — ,  208  Pac.  947.  previous  unauthorized  aet  in  guar- 

lOGrafeman  Dairy  Co.  v.  North-  anteeing  a  note  in  which  it  has  no 

western    Bank,    290    Mo.    311,    235  interest    by   passing    the    proceeds 

S.  W.  435;  Milligan  v.  G.  D.  Milli-  of    such    note    through    the    bank, 

gan  Grocer  Co.,  207  Mo.  App.  472,  Citizens'  Nat.  Bank  v.  GoodBoads 

233  S.  W.  506.  Gravel  Co.,  —  Tex.  Civ.  App.  — , 

H  They  cannot  ratify  the  decla-  236   S.   W.   153.  " 

ration   of  a  dividend  where  they  14  As  where  they  know  of  it  and 

have    no    power    to    declare    divi-  discuss  and  acquiesce  in  it  at  their 

dends.     Milligan  v.  G.  D.  Milligan  meetings.       Korn     v.    Spokane     & 

Grocer  Co.,  207  Mo.  App.  472,  233  Eastern  Trust  Co.,  276  Fed.  68. 

S.  W.  506.  IB  Milligan   v.     G.     D.     Milligan 

laParueki  v.  Polish  Nat.  Catho-  Grocer  Co.,  207  Mo.  App.  472,  233 

lie  Church,  114  N.  T.  Misc.  6,  186  S.  W.  506. 

N.  T.  Supp.  702.  16  Ratification  of  acts   of  direc- 

13  Grafeman  Dairy  Co.  v.  North-  tors  acting  separately,  see   §  1860, 

western   Bank,    290    Mo.    311,    235  supra. 
S.  W.  435. 
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is  validated  by  a  subsequent  ratification  thereof  at  a  stock- 
holders* meeting  by  a  vote  of  the  required  two-thirds.^' 

§  2193.  How  ratification  may  be  effected  in  general — ^Express 
and  implied.  The  ratification  may  be  express,^*  as  by  a  resolu- 
tion of  ratification  adopted  by  the  board  of  directors.^^  A  res- 
olution of  the  board  of  directors  ratifying  a  contract  previously 
made  by  an  officer  need  not  refer  to  the  negotiations  leading  up 
to  the  making  of  the  contract.^"  Want  of  antecedent  authority 
may  be  cured  by  ratification  implied  from  subsequent  conduct 
of  the  corporation.^^  Ratification  by  the  board  of  directors  may 
be  shown  without  showing  any  formal  action  of  the  board  or 
proving  it  by  a  record  of  the  proceedings  of  the  board  at  a  regu- 
lar meeting.^^  Anything  from  which  it  may  be  clearly  found  as 
a  fact  that  the  board  as  a  board  had  agreed  that  the  void  act 
should  be  binding  will  suffice.^'  The  act  of  ratification  need 
not  be  of  equal  dignity  with  the  contract  ratified.  So  it  is  not 
necessary  that  the  ratification  of  a  contract  which  the  statute 
of  frauds  requires  to  be  in  writing  shall  be  in  writing.^* 

§  2195.  Silence  or  acquiescence  as  ratification — General  rules. 

Acquiescence  may  rest  upon  the  principle  of  ratification  or  upon 

"McClean  v.  Bradley,  282  Fed.  — ,  243  S.  W.  430;  Smith  v.  First 
1011.  Nat.  Bank,  81  Okla.  228,  198  Pae. 

18  As  where  the  president  of  a      103. 

company  states  to  tte  other  par-  Evidence  held  insufficient  to  re- 
ties  to  an  agreement  that,  while  he  quire  the  submission  to  the  jury  of 
objects  to  the  agreement,  he  will  the  question  whether  a  corpora- 
stand  by  it.  John  O'Brien  Boiler  tion  ratified  the  unauthorized  act 
Works  Co.  V.  Third  Nat.  Bank,  of  its  secretary  and  treasurer  in 
—  Mo.  App.  — ,  231  S.  W.  1053.  aece|)ting  a  partial  assignment  of 

19  Ford  Motor  Co.  v.  Hotel  a  debt  owed  by  it.  Markley  v. 
Woodward  Co.,  271  Fed.  625,  cer-  Sheatz,  278  Fed.  1,  certiorari  de- 
tiorari  denied  256  TJ.  S.  698,  65  nied  258  TJ.  S.  628,  66  L.  Ed.  799. 
L.  Ed.  1177;  In  re  Grocers'  Bak-  22Milligan  v.  G.  T>.  Milligan 
ing  Co.,  266  Fed.  900,  aff'd  277  Grocer  Co.,  207  Mo.  App.  472, 
Fed.  1015.  233  S.  W.  506. 

20  Radford-  Water  Power  Co.  v.  23  Milligan  v.  G.  D.  Milligan 
Dunlap,  128  Va.  658,  105  S.  E.  257.  Grocer  Co.,  207  Mo.  App.  472,  233 

21  Standard    Roller    Bearing    Co.  S.   W.   506. 

V.  Hess-Bright  Mfg.  Co.,  275  Fed.  21  Arkansas  Light  &  Power  Co. 

916,  afE'g  264  Fed.  516;  Pathe  Ex-  v.  City  of  Paragould,  146  Ark.  1, 
change  v.   McElroy,  —  Mo.   App.      225  S.  W.  435. 
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the  principle  of  estoppel.^*  Since  ratification  is  purely  a  volun- 
tary act  on  the  part  of  the  corporation,  it  ordinarily  requires 
some  positive  act.^®  But  acquiescence  by  silence  may  amount 
to  ratification  as  well  as  afiirmative  action.^'  Where  corporate 
agents  exceed  their  authority  or  disobey  their  instructions  in 
any  matter  of  detail^  the  corporation  is  bound  to  elect  within  a 
reasonable  time  whether  it  will  repudiate  or  ratify  the  trans- 
action.2'  "Want  of  authority  on  the  part  of  an  officer  to  make 
a  contract  or  to  do  any  other  act  may  be  supplied  by  failure 
of  the  corporation  to  disavow  it  after  it  acquires  knowledge  of 
the  f  acts.^^ 

§  2196.  —  Application  of  rules.  An  unauthorized  mortgage 
may  be  ratified  by  the  failure  of  the  corporation  to  disaffirm  it, 
and  return  its  proceeds.'"  Acquiescence  by  the  trustees  of  a  cor- 
poration for  a  period  of  years  in  a  contract  made  by  one  of 
their  number,  who  is  also  president  of  the  company,  with  knowl- 
edge of  its  existence,  is  equivalent  to  an  authorization.*^ 

§  2198.  —  Time  within  which  to  disaffirm.  In  order  that  ac- 
quiescence alone  may  amount  to  ratification,  the  delay  must  be 
so  long  continued  that  it  can  be  accounted  for  only  on  the  theory 
that  there  has  been  some  affirmative  act.'*     That  a  bank  does 

26 In    re    Grocers'    Baking    Co.,  — ,  216  S.  W.  896;  Edmunds  Bros. 

266    Fed.    900,    citing    4    Fletcher  v.  Smith,  —  Vt.  — ,  115  Atl.  187. 
Cyc.   Corp.    §2195,   afC'd   277   Fed.  In  Andrew  Jergens  Co.  v.  Wood- 

1015:  bury.   Inc.,    273   Fed.    952,    it   was 

26  American  Bank  &  Trust  Co.  held  that  there  was  no  ratification 
V.  Farmers'  Elevator  &  Milling  of  an  agreement  by  the  president 
Co.,  —  Mont.  — ,  208  Pac.  594.  to  sell  all  of  the  corporate  assets, 

27  Standard  Roller  Bearing  Co.  in  view  of  the  fact  that  the  corpo- 
V.  Hess-Bright  Mfg.  Co.,  275  Fed.  ration  subsequently  claimed  to  be 
916,  afC'g  264  Fed.  516;  Floyd  v.  the  owner  of  them  and  repudiated 
Tierra  Grande  Development  Co.,  the  contract,  which  repudiation 
51  Cal.  App.  654,  197  Pac.  684;  was  acquiesced  in  by  the  other 
Pathe    Exchange    v.    McElroy,    —  party. 

Mo.  App.  — ,  243  S.  W.  430.  SO  In  re  Grocers'  Baking  Co.,  266 

28  Mercer  v.   Steil,  —  Conn.  — ,  Fed.  900,  aff'd  277  Fed.  1015. 
117  Atl.  689.  31  Westland  v.  Post  liand  Co.,  — 

29  Smith  v.  First  Nat.  Bank,  81  Wash.  — ,  197  Pac.  44. 

Okla.  228,  198  Pac.   103;   Manhat-  32  American  Bank  &  Trust  Co.  v. 

tan    Life    Ins.    Co.    v.    Stubbs,    —  Farmers'   Elevator   &   Milling   Co., 

Tex.  Com.  App.  — ,  234  S.  W.  1099,  —  Mont.  — ,  208  Pac.  594. 

rev'g  judgment  —  Tex.  Civ.  App.  Where   a  member  of  a  building 
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not  bring  suit  on  a  note,  executed  to  it  by  one  of  its  officers, 
immediately  after  maturity,  is  not  a  ratification  of  the  act  of 
the  maker  in  inserting  therein  a  provision  that  it  is  given  for 
an  assessment  on  stock  and  is  payable  out  of  the  earnings  there- 
on, nor  estop  the  bank  from  disputing  the  validity  of  the  in- 
corporation of  such  provision." 

§  2199.  Acceptance  and  retention  of  benefits  as  implied  rat- 
ification. As  a  general  rule,  if  a  corporation,  with  knowledge 
of  the  facts,  accepts  or  retains  the  benefit  of  an  unauthorized 
contract  or  other  transaction  by  its  officers  or  agents,  it  thereby 
ratifies  such  contract  or  transaction  or  will  be  estopped  to  deny 
ratification.'*  A  corporation  which  accepts  the  benefits  of  a 
contract  made  by  its  officers  will  be  estopped  to  deny  their 
authority  to  make  it.'*    The  rule  applies  where  a  corporation 


committee  of  a  corporation,  with- 
out authority,  accepted  an  order 
by  a  contractor  on  the  corporation 
to  pay  money  due  him  to  a  third 
person,  and  on  the  same  day  in- 
forijied  the  president  and  secre- 
tary that  he  had  done  so,  and 
thereafter  the  board  of  directors 
and  the  president  discussed  the 
matter  of  the  acceptance  with  the 
president  of  the  company  in  whose 
favor  the  order  was  drawn,  and 
the  board  neither  paid  the  claim 
nor  disavowed  the  acceptance,  it 
was  held  that  this  did  not  show  a 
ratification.  American  Bank  & 
Trust  Co.  V.  Farmers'  Elevator  & 
Milling  Co.,  —  Mont.  — ,  208  Pae. 
594. 

In  Lawrence  v.  Montgomery 
Gas  Co.,  —  W.  Va.  — ,  106  S.  E. 
890,  it  was  held  that  there  was  a 
sufficiently  prompt  repudiation  of 
a  contract  made  by  directors  in- 
dividually without  authority  of 
the  board  to  prevent  an  estoppel. 

33  Stockyards  State  Bank  v. 
Frank,  —  Kan.  — ,  209  Pac.  985. 

34  Murray  v.  Shipman  Koal  Co., 
270  Fed.  740;  In  re  Grocers'  Bak- 


ing Co.,  266  Fed.  900,  afC'd  277 
Fed.  1015;  Hartman  v.  Oatman 
Gold  Mining  &  Milling  Co.,  22 
Ariz.  476,  198  Pac.  717;  Floyd  v. 
Tierra  Grande  Development  Co., 
51  Cal.  App.  654,  197  Pac.  684; 
Smith  V.  First  Nat.  Bank,  81  Okla. 
228,  198  Pac.  103;  Hamaker  v.  Pul- 
ton Farmers'  Ass'n,  271  Pa.  465, 
114  Atl.  627;  F.  A.  North  Co.  v. 
"Van  Leer,  73  Pa.  Super.  Ct.  455; 
Meyers  v.  Summerville,  —  W.  Va. 
— ,  111  S.  E.  487. 

35  Irwin  V.  Colburn,  —  Cal.  App. 
— ,  204  Pae.  551;  Pathe  Exchange 
V.  McElroy,  —  Mo.  App.  — ,  243 
S.  "W.  430. 

Where  materials  were  ordered  by 
the  president  of  a  corporation,  or 
by  his  wife  or  son,  for  use  on  an 
oil  and  gas  lease  owned  by  the 
corporation,  and  were  used  on 
such  lease,  held  that  the  corpora- 
tion was  liable  for  them  though  it 
was  not  alleged  or  proved  that 
either  of  such  persons  had  author- 
ity to  bind  it.  Continental  Sup- 
ply Co.  v.  Bankers'  Oil  Co.,  110 
Kan.  468,  204  Pac.  692. 

Evidence  held  to  show  that  the 
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accepts  and  retains  the  benefits  of  loans  made  to  it;'*  or  of  a 
contract  for  the  sale  of  its  property,*'  or  of  notes  '*  or  drafts  *9 
issued  in  its  name.  A  corporation  ratifies  the  act  of  its  president 
and  secretary  in  agreeing  to  satisfy  a  judgment  in  its  favor 
and  to  accept  a  part  payment  and  the  note  of  the  judgment 
debtor  in  lieu  thereof,  by  receiving  such  payment  and  note  and 
retaining  them  for  several  years.*"  A  railroad  company  ratifies 
the  action  of  its  attorneys  in  instituting  condemnation  pro- 
ceedings by  taking  possession  of  the  land  involved,  after  filing 
the  bond  required  for  that  purpose  by  the  statute,  and  laying 


president  of  a  corporation  appro- 
priated money  loaned  and  henee 
that  the  corporation  received  no 
benefit  from  a  deed  of  trust  given 
to  secure  its  payment.  Grafeman 
Dairy  Co.  v.  Northwestern  Bank, 
290  Mo.  311,  235   S.  W.  435. 

36  A  corporation  is  estopped  to 
attack  a  pledge  of  bonds  to  secure 
a  loan  where  it  accepts  and  retains 
the  money  loaned.  Mercer  v. 
Steil,  —  Conn.  — ,  117  Atl.  689. 

A  corporation  which  uses  money 
loaned  to  it  thereby  ratifies  the 
act  of  its  president  in  signing  a 
contract  conveying  the  legal  title 
to  property  belonging  to  it  as  se- 
curity for  the  loan.  Citizens' 
Trust  Co.  V.  Butler,  152  Ga.  80, 
108  S.  E.  468,  rev'g  25  Ga.  App. 
623,  103  S.  E.   852. 

Where  the  general  manager  of  a 
corporation  has  no  express  author- 
ity to  borrow  money  for  it,  but  is 
clothed  with  apparent  authority  to 
do  so,  the  corporation  is  liable  for 
money  borrowed  by  him  for  it  and 
expended  for  its  benefit.  Great 
Southern  Sulphur  Co.  v.  Bitter,  — 
Tex.  Civ.  App.  — ,  233  S.  W.  1115. 

37McDermott  v.  Fairmont  Gas 
&  Light  Co.,  —  W.  Va.  — ,  108  S. 
E.  264. 

38  Where  notes  issued  by  the 
treasurer    of    a    corporation,    with- 


out authority  to  make  good  a 
shortage  in  his  accounts,  are  dis- 
counted and  the  proceeds  placed 
to  the  credit  of  the  corporation,  it 
receives  such  benefit  as  will  make 
it  liable  thereon,  unless  it  appears 
that  the  person  furnishing  the 
money  knew  of  the  circumstances 
under  which  the  loan  was  pro- 
cured and  intended  the  transaction 
to  be  a  loan  for  the  treasurer 
rather  than  for  the  corporation. 
Hamaker  v.  Fulton  Farmers' 
Ass'n,  271  Pa.  465,  114  Atl.  627. 

•Evidence  held  not  to  show  that 
the  proceeds  of  a  note  executed  in 
the  name  of  a  religious  corpora- 
tion were  used  to  pay  the  inter- 
est on  a  mortgage  on  its  churcli. 
Parucki  v.  Polish  Nat.  Catholic 
Church,  114  N.  Y.  Misc.  6,  186  N. 
Y.  Supp.  702. 

38  Where  a  bank  receives  and 
retains  the  proceeds  of  a  draft 
collected  by  its  president,  it  is 
liable  to  the  owner  thereof  regard- 
less of  the  authority  of  the  presi- 
dent to  collect  it.  Hull  v.  Guar- 
anty State  Bank  of  6arthage,  — 
Tex.  Com.  App.  — ,  242  S.  W.  189, 
modifying  -^  Tex.  Civ.  App.  — , 
231  S.  W.  810. 

40  Northern  Minnesota  Dairy 
Farm  Land  Co.  v.  Haswell,  177 
Wis.   635,  189  N.  W.  263. 
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tracks  on  it.*^  That  a  corporation  unsuccessfully  attempted  to 
make  arrangements  with  a  bank  and  a  bonding  company  so  that 
it  could  carry  out  bids  for  public  work  made  by  its  president 
without  authority,  and,  upon  learning  that  it  could  not  do  so, 
promptly  notified  the  other  party  that  it  could  not  do  so,  but 
offered  to  take  one  of  the  contracts  bid  for,  which  offer  was 
refused,  was  held  not  to  amount  to  a  ratification,  where  the 
corporation  profited  in  no  way  by  such  action  and  the  other 
party  suffered  no  disadvantage  thereby,  but  immediately  ac- 
cepted other  bids  which  had  not  been  released,  without  being 
put  to  any  expense  by  way  of  readvertising  for  .bids  or  other- 
wise.** Ratification  of  an  unauthorized  settlement  by  an  agent 
cannot  be  predicated  on  a  payment  m'ade  to  him  where  there  is 
no  evidence  that  the  money  ever  came  into  the  hands  of  the 
corporation  or  was  demanded  by  it  from  him.** 

§  2200.  Recognition  or  adoption  of  act  or  contract  by  afiirm- 
ative  acts  as  ratification — In  general.  Performance  of  a  con- 
tract by  the  corporation  is  a  ratification.**  Renewal  of  notes 
and  of  a  contract  pledging  bonds  or  ad  interim  certificates  to 
secure  them  precludes  the  coVporation  from  repudiating  the 
contract  of  pledge.*^  An  unauthorized  first  mortgage  is  ratified 
by  the  act  of  the  board  of  directors  in  giving  a  second  mort- 
gage expressly  approving  the  first.*®  And  a  resolution  of  the 
board  of  directors  directing  one  of  their  number  to  negotiate  a 
new  loan  with  the  pledgee  of  stock  and  "to  pledge  anew"  the 
said  stock  as  security  therefor  is  a  ratification  of  the  previous 
loan   and   pledge    made    without   prior    authorization    by   the 

41  Northern  Pae.  E.  Co.  v.  Pio-  tion  by  him,  held  ratified  where 
near  Fuel  Co.,  148  Minn.  214,  181  the  eorporatiou  afterwards  sent  its 
N.  W.  341.  check  to  a  stakeholder  in  conform- 

42  Crown  Paving  &  Construction  ity  to  the  provisions  of  the  agree- 
Co.  V.  WaUa  Walla  County,  —  ment,  and  sent  the  person  who 
Wash.  — ,  210  Pac.  357.  signed  for  it   and  its   attorney  to 

43  Hoshor-Platt  Co.  v.  Miller,  attend  the  hearing  before  the  arbi- 
238  Mass.  518,  131  N.  E.  310.  trators.      Lockett    v.    Thome,    221 

44  Arkansas  Light   &  Power   Co.  111.  App.  621. 

V.  City  of  Paragould,   146  Ark.   1,  46  Mercer   v.   Steil,  —  Conn.  — , 

225  S.  W.  435.  117  Atl.  689. 

Agreement   to   submit    a   matter  46  In    re     Grocers '    Baking    Co., 

to  arbitration,  signed  by  a  certain  266  Fed.  900,  aff'd  277  Fed.  1015. 
person  in  the  name  of  a  corpora- 
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board.*''  Where  the  president  and  secretary  of  a  corporation 
owned  practically  all  of  its  stock,  and  the  president  executed  a 
note  of  the  corporation  payable  to  himself  and  gave  it  in  pay- 
ment for  an  automobile  for  his  personal  use,  and  the  vendor, 
upon  noticing  that  it  was  not  properly  indorsed,  returned  it 
for  indorsement  to  the  secretary,  and  the  note  was  thereafter 
returned  to  the  vendor  properly  indorsed,  who  thereupon  re- 
leased the  automobile  to  the  vendor,  it  was  held  that  the  cor- 
poration was  estopped  to  deny  the  validity  of  the  note.**  Acts 
done  by  the  president  of  a  corporation  with  intent  only  to  assist 
a  bank  to  straighten  out  its  affairs  with  the  manager  of  one  of 
the  corporation's  mills  were  held  not  to  constitute  a  ratification 
of  the  act  of  such  manager  in  borrowing  money  from  such 
bank.** 

§  2201.  —  Payments  by  corporation.  Payment  by  a  corpora- 
tion of  the  first  month's  rent  under  a  lease  is  ordinarily  a 
ratification  of  the  lease. ^''  A  corporation  which  accepts  and 
pays  for  property  purchased  for  it  by  its  president  thereby 
ratifies  the  purchase.^^ 

§  2202.  —  Bringing  suit.  A  corporation  adopts  a  contract 
by  suing  on  it,*^  or  by  filing  a  counterclaim  based  on  it  in  a 
suit  against  it  for  its  breach.^*  A  corporation  suing  for  specific 
performance  of  a  contract  made  for  it  by  a  person  signing  its 
name  as  its  manager  need  not  show  such  person's  authority.^* 

47  Virginia  C.  Mining,  Milling  that  the  corporation  paid  it  in  the 
&  Smelting  Co.  v.  Clayton,  ■ —  Mo.  absence  of  proof  to  the  contrary. 
— ,  233  S.  W.  215.  Spitzer   v.   Born,   194   N.   Y.   App. 

48  Chicago  Auto  Sales  Co.  v.  H.  Div.  739,  185  N.  T.  Supp.  875, 
J.  Peters  Co.,  221  111.  App.  363.  rev'g  111  N.  Y.  Misc.  595,  182  N. 

49MadiU    Oil    &    Cotton    Co.    v.  Y.  Supp.   327. 

City  Nat.  Bank,  —  Okla.  — ,  193  61  Western     Lithograph     Co.     v. 

Pae.   878.  Tanomar  Producers,   185   Cal.   366, 

60  Spitzer    v.    Born,    194    N.    Y.  197  Pac.   103. 

App.    Div.    739,    185    N.    Y.    Supp.  62  Young    v.    Emmke,    210    Mo. 

875,  rev'g  111  N.  Y.  Misc.  595,  182  App.  56,  242  S.  W.  161. 

N.  Y.  Supp.  327.  63  Young    v.    Emmke,    210    Mo. 

Though  .  rent    was    paid   by    the  App.  56,  242  S.  W.  161. 

personal  check  of  an  officer  of  the  64  Standard    Oil    Co.   v.   Murray, 

corporation,   it  was  held   that   the  214  Mich.  299,  183  N.  W.  55. 
inference    might    fairly   be    drawn 
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A  corporation  may  ratify  the  act  of  its  president  in  accepting 
service  of  process  in  another  state  in  an  action  brought  against 
it  there,  and  in  appearing  and  pleading  to  the  merits  of  the 
action,  so  as  to  be  bound  by  the  judgment  therein.^^ 

§2204.  Evidence  to  shovir  ratification — Presumptions.    An 

act  of  an  agent  from  which  he  derives  no  personal  benefit,  but 
which  is  done  in  good  faith  for  the  benefit  of  his  principal,  and 
which  was  apparently  necessary  and  would  reboimd  to  his  bene- 
fit, will  be  held  to  have  been  ratified  and  acquiesced  in,  and 
be  thereby  rendered  valid  upon  slight  evidence,  and  this  doc- 
trine is  as  applicable  to  corporations  as  to  other  principals.®^ 

§  2205.  —  Burden  of  proof.  The  burden  is  upon  him  who 
relies  on  a  ratification  to  show  that  it  was  made  with  a  full 
knowledge  of  all  material  facts.®' 

§  2206.  Question  for  jury.  Whether  a  corporation  has  rati- 
fied a  contract  made  by  one  of  its  offlcers  or  agents  is  generally 
a  question  of  fact  for  the  jury.®* 

§2207.  Effect  of  ratification — General  rules.  Ratification 
relates  back  to  the  time  of  the  making  of  the  contract  ratified 
and  is  equivalent  to  original  authority.®'  The  rights  of  the 
other  party  to  a  contract  made  by  authority  of  the  managing 
ofBcers  of  a  corporation  cannot  be  lessened  by  provisions  in  a 
resolution  ratifying  the  negotiations  of  the  management  with 
him.^'  An  express  limited  ratification  of  a  contract  by  the 
board  of  directors  cannot  affect  the  rights  of  the  other  party 
thereto,  where  the  contract  was  valid  and  binding  on  the  eor- 

55  Exclusion    of    evidence    tend-.  Tex.  Com.  App.  — ,  229  8.  W.  487, 

ing    to    show    that    there    was    no  aff'g  —  Tex.  Civ.  App.  — ,  205  S. 

ratification  held  error.     Taylor  v.  W.  484;   Edmunds  Bros.  v.  Smith, 

Friedman  Co.,  152  Ga.  529,  110  S.  —  Vt.  — ,  115  Atl.  187. 

E,  679.  69 In    re    Grocers'    Baking    Co., 

56Hayne3     Chemical     Corp.     v.  266   Fed.    900,   quoting  4  Fletcher 

Staples    &    Staples,    133    Va.    82,  Cyc.   Corp.   §2207,  aflE'd  277  Fed. 

112  S.  E.  803.  1015;   Frickwell  v.  Rockwell   City 

57  Cahall  V.  Lofland,  —  Del.  Ch.  Canning  Co.,  192  Iowa  11,  181  N. 

— ,  114  Atl.  224.  W.   475. 

58Loew  V.  Hayes  Mfg.  Co.,  218  60  Where  the  general  attorney  of 
Mich.  595,  188  N.  W.  360;  Fort  a  corporation,  acting  under  author- 
Worth  Nat.  Bank  v.   Harwood,  —  ity  of  its  managing  officers,  agrees 
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poration  without  ratification,  unless  the  other  party  acquiesces 
in  it  as  a  change  of  contract.®^  One  ratification  of  an  unauthor- 
ized act  will  not  preclude  the  corporation  from  repudiating 
another  such  act.®* 

§  2208.  —  Ratification  of  part.  The  corporation  cannot  rat- 
ify in  part  or  repudiate  in  part,  but  must  ratify  or  repudiate 
the  transaction  as  a  whole.®*  It  cannot  avail  itself  of  so  much 
of  a  transaction  as  is  beneficial  to  it  and  repudiate  the  rest.®* 
So  it  cannot  appropriate  to  itself  the  advantages  of  an  agent's 
unauthorized  act  anc^  at  the  same  time  repudiate  the  obligations 
incurred  by  the  same  act.®^  Nor  can  it  take  the  benefits  of  a 
contract  made  by  its  president  in  his  own  name  to  secure  for 
it  the  possession  of  property  without  at  the  same  time  assum- 
ing the  burden  of  the  conditions  imposed  upon  him  by  the  con- 
tract.®® And  a  corporation  by  suing  on  a  contract  adopts  the 
whole  of  it  and  cannot  reject  portions  of  it.®'' 


to  lease  a  building  to  be  built  by 
it  for  a  rental  of  $70,000  on  an 
estimated  cost  of  construction  of 
$700,000,  with  an  additional  rental 
of  5  per  cent  interest  on  any  cost 
above  that  sum,  the  rights  of  the 
other  party  cannot  be  lessened  by 
a  provision  in  a  resolution  of 
ratification  authorizing  the  man- 
agement to  erect  the  building  at 
an  approximate  cost  of  $740,000. 
Ford  Motor  Co.  v.  Hotel  Wood- 
ward Co.,  271  Fed.  625,  certiorari 
denied  256  IT.  S.  698,  65  L.  Ed. 
1177. 

61  So  the  light  of  a  person  em- 
ployed by  the  president  for  two 
years,  at  a  salary  of  $2,100  for  the 
first  year  and  $400  additional  for 
the  second  year,  to  recover  the  ad- 
ditional amount  for  the  second 
year  are  not- affected  by  the  adop- 
tion of  a  resolution  approving 
the  action  of  the  president  in  em- 
ploying him  "at  a  salary  at  the 
rate  of  $2,100  per  year."'  Ead- 
ford  Water  Power  Co.  v.  Dunlap, 
128  Va.  658,  105  S.  E.  257. 


62  Lawrence  v.  Montgomery  Gas 
Co.,  —  W.  Va.  — ,  106  S.  E.  890. 

63  Laughner  v.  ScheU,  276  Fed. 
241;  Sheldon  Petroleum  Co.  v.  Em- 
pire Gas  &  Fuel  Co.,  —  Kan.  — , 
209  Pac.  826. 

64  It  cannot  sue  on  a  note  pro- 
cured by  one  of  its  ofScers  and  at 
the  same  time  contend  that  such 
officer  had  no  authority  to  make  a 
contemporaneous  agreement  that 
it  should  not  be  enforced.  Central 
Bank  of  Bingham  v.  Stephens,  58 
Utah  358,  199  Pac.  1018. 

65iSheldon  Petroleum  Co.  v.  Em- 
pire Gas  &  Fuel  Co.,  —  Kan.  — , 
209  Pac.  826. 

A  corporation  which  accepts 
and  retains  the  benefits  of  a  sale 
of  its  property  negotiated  by  its 
agent  cannot  repudiate  its  agree- 
ment to  pay  him  a  commission. 
Laughner  v.  ScheU,  276  Fed.  241. 

66  In  re  Thomas  Elec.  Corp.,  283 
Fed.  392. 

67  Young  V.  Emmke,  210  Mo. 
App.  56,  242  S.  W.  161. 
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Ch.42]  DiEECTOES,  Otheb  Offioebs  and  Agents  [§2217 

§2210.  Estoppel  of  officers,  agfents  or  stockholders.  Di- 
rectors and  officers  who  sign  a  corporate  contract  made  by  the 
board  of  directors  will  not  be  permitted  to  attack  it  on  the 
ground  that  approval  by  a  vote  of  the  stockholders  at  a  proper 
meeting  was  necessary  to  its  validity.*'  An  officer  oannot  set 
up  as  a  defense  to  a  charge  of  embezzling  money  deposited  sub- 
ject to  his  check  that  the  by-laws  provide  that  another  officer 
shall  have  the  custody  of  the  corporate  funds,  and  that  cor- 
porate deposits  shall  be  checked  against  only  by  him.** 

XXm.    NOTICB  TO  OB  KNOWLEDGE  OF  OFFICERS  OE  AGENTS  AS 
CHARGEABLE  TO  CORPORATION 

§  2215.  General  statement  of  rule  as  applied  to  corporations. 

Knowledge  of  a  corporate  officer  or  agent,  acquired  in  the 
course  of  his  employment,  and  as  to  matters  which  are  within 
the  scope  of  his  authority,  will  be  imputed  to  the  corporation.'"' 
The  rule  rests  upon  the  presumption  that  the  agent  will  disclose 
to  the  principal  what  it  is  the  principal's  business  to  know  and 
the  agent's  duty  to  impart.'^ 

§2217.  Necessity  for  existence  of  a^^ency.  Generally  the 
person  having  the  knowledge  or  to  whom  the  notice  is  given 
must  be  an  officer  or  agent  of  the  corporation.''^    Knowledge  of 

68  Caddo   Eook   Drill  Bit   Co.  v.  judgment   —   Tex.    Civ.    App.   — , 

Eeed,  149  La.  1016,  90  So.  388.  216  S.   W.   896;   Burns  v.  Veritas 

60  State    V.    Johnson,    109    Kan.  Oil  Co.,  —  Tex.  Civ.  App.  — ,  230 

239,  199  Pae.  104.  S.  W.  440. 

70  Little  Eed  Eiver  Levee  Dist.  VI  Gardiner    v.    Equitable    Office 

No.  2  v.  Garrett,  154  Ark.  76,  242  Bldg.  Corp.,  273  Fed.  441,  17  A.  L. 

-S.  W.  555;  Back  v.  People's  Nat.  E.    431;    Citizens'    Nat.    Bank    v. 

Pire  Ins.  Co.,  —  Conn. — ,  116  Atl.  Good   Eoads    Gravel    Co.,  —  Tex. 

603;  Wireless  Specialty  Apparatus  Civ.  App.  — ,  236  S.  W.  153. 

Co.    V.    Mica    Condenser    Co.,    289  72 A  person  who  took  plaintiff's 

Mass.  158,  131  N.  E.  307;  Kregain  application  for  insurance  and  sent 

V.  Blake,  —  Mo.  — ,  239  S.  W.  495;  it  to  the  insurance  company's  duly 

Virginia     C.     Mining,    Milling     &  authorized   agent   and  delivered   a 

Smelting  Co.  v.  Clayton,  —  Mo.  — ,  policy  sent  him  by  such  agent  to 

233   S.   W.   215;   Arendt  v.   North  plaintiff,  held  to  be  the  agent  of 

American  Life  Ins.  Co.,  107  Neb.  plaintiff  and  not  the  agent  of  the 

716,  187  N.  W.  65;  Manhattan  Life  company,    so    that    his    knowledge 

Ins.   Co.  V.   Stubbs,  —  Tex.   Com.  was    not   notice    to    the    company. 

App.    — ,    234   S.    W.    1099,    rev'g  Sioux    City   Ins.    Co.    v.    Hartford 
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an  agent  of  an  agent  cannot  be  imputed  to  the  corporation  on 
the  theory  that  he  was  the  corporation's  subagent,  where  the 
agent  had  no  authority  to  appoint  subagents.''* 

§  2218.  Knowledge  obtained  outside  scope  of  duties  or  while 
not  acting'  officially — Statement  of  rule.  The  officer  must 
have  been  acting  for  the  corporation  and  in  pursuance  of  its 
business,'*  and  the  knowledge  must  have  been  acquired  in  con- 
nection with  his  acts  as  agent.  ''*  Knowledge  acquired  by  an 
officer  in  a  transaction  in  which  he  was  not  acting  as  the  agent 
of  the  corporation  cannot  be  imputed  to  it.'*  A  corporation  is 
not  charged  with  notice  of  facts  of  which  an  officer  acquires 
knowledge  while  dealing  in  his  private  capacity  and  in  his  own 
behalf  with  third  persons." 

§2219.  — Further  classification.  Knowledge  acquired  by 
an  officer  or  agent  in  a  casual  conversation  at  a  time  when  he 
is  not  acting  within  the  sphere  of  his  duty  or  attending  to  tlie 
business  of  the  corporation  and  which  he  is  not  under  any  duty 
to  communicate  to  it  is  not  notice  to  it." 


Fire  Ins.  Co.,  190  Iowa  1135,  181 
N.  W.  446. 

73  Ci|izens '  Development  Co.  v. 
Kypawva  Oil  Co.,  191  Ky.  183, 
229  S.  W.  88. 

74  Harvey  v.  Jesnp  Banking  Co., 
27  Ga.  App.  387,  108  S.  E.  556; 
Citizens'  Development  Co.  v.  Ky- 
pawva Oil  Co.,  191  Ky.  183,  229 
S.  W.  88. 

Where  a  person  who  was  station 
agent  of  a  railroad  company  and 
agent  of  an  express  company, 
when  delivering  an  express  pack- 
age made  a  suggestion  to  the  con- 
signee that  certain  trunks  which 
the  latter  desired  to  have  checked 
as  baggage  be  delivered  to  the 
station  at  a  certain  time,  and  then 
learned  the  contents  of  such 
trunks,  it  was  held  that  his  knowl- 
edge as  to  their  contents  was 
acquired  while  acting  as  agent  for 
the  railroad  company  and  would 
be  imputed  to  it.     Simpson  v.  Cen- 


tral  Vermont   E.    Co.,  —  Vt.   — , 
115  Atl.  299. 

'S  Carlson  v.  Metropolitan  Life 
Ins.  Co.,  221  111.  App.  354. 

76  Citizens '  Development  Co.  v. 
Kypawva  Oil  Co.,.  191  Ky.  183,  229 
S.  W.  88. 

77  Guaranty  Investment  &  Loan 
Co.  V.  Athens  Engineering  Co.,  152 
Ga.  596,  110  S.  E.  873. 

Knowledge  acquired  by  an  of- 
ficer while  dealing  in  his  own  be- 
half with  third  persons  is  not  im- 
putable to  the  corporation,  when, 
acting  through  another  official,  it 
subsequently  deals  with  him  at 
arm's  length  as  with  any  other  in- 
dividual representing  himself 
alone.  Guaranty  Investment  & 
Loan  Co.  v.  Athens  Engineering 
Co.,  152  Ga.  596,  110  S.  E.  873. 

Officer  or  agent  adversely  inter- 
ested,  see    §§  2243-2253,   infra: 

78 Rudolph  V.  Farmers'  Supply 
Co.,  131  Va.  305,  108  S.  E.  638. 
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Ch.  42]   DiEECTOKS,  Other  Officers  and  Agents   [§  2221 

§  2220.  —  Applications  of  rule.  Knowledge  of  the  officers 
of  a  corporation  mortgagee  that  the  mortgagor  held  the  title 
to  the  mortgaged  premises  as  a  mere  dummy  for  the  benefit  of 
the  true  owner  and  hence  had  no  power  to  mortgage  the  property, 
acquired  while  acting  as  officers  of  another  corporation  which 
conveyed  the  property  to  the  mortgagor,  is  not  imputed  to  the 
mortgagee.™ 

§2221.  — Qualification  of  rule  where  agent  subsequently 
acts  in  regard  to  matter  concerning  which  he  obtained  knowl- 
edge outside  the  scope  of  his  duties.  Information  obtained 
by  an  agent  while  acting  outside  the  scope  of  his  employment 
will  be  imputed  to  and  bind  his  principal  where  it  clearly 
appears  that  it  is  actually  in  his  mind  at  the  time  when  he 
performs  the  act  in  question,  or  where  it  was  acquired  so  recently 
as  to  reasonably  warrant  the  assumption  that  he  still  retains  it,*" 
unless  it  was  obtained  under  such  circumstances  as  to  make  it 
his  legal  duty  not  to  divulge  it  to  the  principal.*^  Notice  given 
to  the  president  of  a  corporation  individually  of  a  proposed  re- 
organization of  another  corporation  by  a  transfer  of  all  of  its 
assets  to  a  third  corporation  in  return  for  shares  of  its  stock  is 
the  knowledge  of  the  corporation  when  he  thereafter  represents 
it  in  dealings  with  the  debtor.*^ 

79Montelair    Building    &    Loan  13,    rehearing    denied    114    Wash. 

Ass'n   V.   MiUer,  —  N.  J.   Err.   &  167,  196  Pae.  629. 
App.  — ,  117  Atl.  140.  Knowledge    acquired    by    a   sta- 

80  Where  the  cashier  of  a  bank  tion  agent  of  a  railroad  company 
was  also  treasurer  of  a  jubilee  while  acting  as  an  agent  of  an  ex- 
company,  and,  upon  receiving  press  company  as  to  the  contents 
money  of  the  latter  company  as  of  trunks  subsequently  accepted 
its  treasurer  after  banking  hours,  by  him,  in  behalf  of  the  railroad 
ipimediately  took  it  to  the  bank  company,  as  baggage,  held  im- 
and  placed  it  on  the  floor  of  the  putable  to  the  railroad  company, 
vault,  and  thereafter  caused  it  to  where  it  was  so  recently  obtained 
be  credited  to  the  company  on  the  that  he  could  not  have  forgotten 
books  of  the  bank,  his  knowledge  it.  Sampson  v.  Central  Vermont 
acquired  when  he  received  the  Ry.  Co.,  —  Vt.  — ,  115  Atl.  299. 
money  that  it  was  to  be  a  special  81  Simpson  v.  Central  Vermont 
deposit  in  the  bank  was  held  to  R.  Co.,  —  Vt.  — ,  115  Atl.  299. 
be  notice  to  the  bank.  Hitt  Kre-  82  John  H.  Giles  Dyeing  Maoh. 
works  Co.  V.  Scandinavian  Amer-  Co.  v.  Klauder-Weldon  Dyeing 
ican  Bank,  114  Wash.  167,  195  Pac.  Mach.  Cc,  233  N.  T.  470,  185  N. 
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§2224.  Time  of  obtaining  knowledge  or  receiving  notice — 
Knowledge  acquired  before  creation  of  agency.  A  corpora- 
tion is  not  chargeable  with  knowledge  acquired  by  an  officer 
or  agent  before  he  became  such  unless  it  is  shown  to  have  been 
present  in  his  mind  at  the  time  of  his  acting  for  the  corporation, 
or  unless  the  information  was  acquired  so  recently  or  under  such 
circumstances  that  it  will  be  presumed  to  have  been  in  his  mind 
at  that  time.*'  Knowledge,  acquired  by  managing  officers  of  a 
corporation  while  occupying  a  similar  position  with  its  pred- 
ecessor, is  imputable  to  the  successor  corporation  when  it  is 
shown  to  have  been  present  in  their  minds  at  the  time  when  they 
were  acting  for  it.**  Knowledge  of  the  fiscal  agent  of  the 
promoter  of  a  corporation  was  held  not  to  be  notice  to  the 
corporation,  though  such  agent  was  afterwards  made  its  registrar 
by  dummy  directors  chosen  by  the  promoter,  where  it  refused 
to  disclose  the  facts  to  the  president  of  the  corporation.'* 

§  2227.  Constructive  notice  to  officer  or  agent  as  equivalent 
to  actual  knowledge  or  notice.  A  corporation  is  chargeable 
with  knowledge  where  the  circumstances  are  such  as  to  put  its 
officer  or  agent  upon  inquiry  and  hence  to  charge  him  with  con- 
structive notice.*® 

§2230.  Applicability  of  rules  to  particular  corporations. 

The  rule  applies  to  fraternal  benefit  associations.*' 

§2231.  Application  of  general  rules  to  particular  officers, 
agents  or  other  persons — In  general.  Knowledge  of  a  fore- 
man of  a  corporation  in  charge  of  the  unloading  of  a  car  of 
alfalfa  purchased  by  it  as  to  the  cpndition  of  the  alfalfa  is  the 

E.  854,  rev'g  198  N.  T.  App.  Div.  86  Curtis    v.    Connly,    257   U.    S. 

564,  190  N.  Y.  Supp.  726.  260,  66  L.  Ed.  222,  aff'g  264  Fed. 

83  Gardiner    v.    Equitable    Office  650,  which  aff'd  259  Ted.  961. 
Bldg.  Corp.,  273  Fed.  441,  17  A.  L.  87  Modern    Woodmen    of    Amer- 
H.  431;  Myrtle  Point  Mill  &  Lum-  ica  v.  Ball,  —  Ind.  App.  — ,  131  N. 
ber   Co.    v.    Clarke,   102    Ore.   533,  E.    539;    Steuernagel    v.    Supreme 
203  Pac.  588.  Council   of   Eoyal   Aracanum,    234 

84  Blue  Diamond  Plaster  Co.  v.  N.  Y.  251,  137  N.  E.  320,  aff'g  198 
Industrial  Accident  Commission,  N.  Y.  App.  Div.  1002,  190  N.  Y. 
—  Cal.  — ,  205  Pac.  678.  Supp.   953;    Calhoun   v.   The   Mao- 

86Tilden  v.  Barber,  268  Fed.  cabees,  —  Tex.  Com.  App.  — ,  241 
587.  S.  W.  101,  rev'g  —  Tex.  Civ.  App. 
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Ch.  42]  DrRECTOESj  Othee  Offioees  and  Agents  [§  2231 

knowledge  of  the  corporation."  Notice  to  an  agent  sent  to 
audit  a  corporation's  books  under  a  contract  between  bis  prin- 
cipal pjid  the  president  of  the  corporation  that  the  corporation 
will  not  be  responsible  for  the  cost  of  the  audit  is  notice  to 
the  principal,  whether  communicated  to  him  by  the  agent  or 
not.'^  Knowledge  of  an  agent  of  an  insurance  company  as  to 
matters  within  the  general  scope  of  his  authority  is  knowledge 
of  the  company,  and  this  rule  applies  to  solicitors  with  reference 
to  matters  known  to  them  prior  to  the  execution  of  the  policy 
and  also  to  agents  charged  with  the  duty  of  collecting  pre- 
miums.^"  Knowledge  of  an  ofScer  of  a  local  camp  or  lodge  of  a 
benefit  society,  who  is  charged  with  the  duty  of  collecting  dues 
and  assessments  and  remitting  them  to  the  supreme  or  sovereign 
organization,  acquired  while  performing  such  duty,  is  the 
knowledge  of  the  society.^^  And  the  supreme  council  of  such 
a  society  is  chargeable  with  knowledge  of  subordinate  lodges 
which  it  is  their  duty  to  communicate  to  it.^^  A  railroad  com- 
pany is  charged  with  notice  that  its  claim  agent  has  obtained 
a  statement  from  a  witness  to  an  accident  to  a  passenger  on  its 
line,'*  and  is  bound  by  the  act  of  its  station  agent  in  knowingly 
accepting  goods  to  be  transported  as  baggage.**  Notice  to  a 
collector  of  an  express  company  has  been  held  not  to  be  notice 
to  it.'*  A  corporation  cannot  avoid  responsibility  by  showing 
that  a  written  notice  delivered  by  mail  tO/  its  general  office  goes 
to  the  wrong  department,  since  it  is  the  duty  of  the  department 
receiving  it  to  communicate  it  to  the  proper  department.'^ 

— ,  225  S.  W.  95,  rehearing  denied  Modern   Woodmen   of  America  v. 

—  Tex.  Com.  App.  — ,  242  S.  "W.  BaU,  —  Ind.  App.  — ,  131  N.  E. 

721.  539. 

88  Header  v.  Trout  Brook  Ice  &  92  Steuernagel  v.  Supreme  Coun- 
Feed  Co.,  —  Conn.  — ,  114  Atl.  cil  of  Boyal  Arcanum,  234  N.  T. 
668.  251,  137  N.  E.  320,  afE'g  198  N.  Y. 

89  Ernst  V.  Carey  Safe  Co.,  113  App.  Div.  1002,  190  N.  Y.  Supp. 
N.  Y.  Misc.  620,  185  N.  Y.  Supp.  953. 

168.  98  Louisville  &  I.  E.  Co.  v.  Eob- 

90  National  Life  &  Accident  Ins.  erts,  190  Ky.  744,  228  S.  W.  681. 
Co.  v.  Jackson,  18  Ala.  App.  347,  94  Simpson   v.    Central    Vermont 
92   So.   201,   certiorari   denied   207  By.  Co.,  —  Vt.  — ,  115  Atl.  299. 
Ala.    713,    92    So.    921;    and    see  96  Adams    Exp.    Co.   v.    Oglesby, 
§  2239,  infra.  215  HI.  App.  94. 

91  That  a  member  is  in  ill  health  96  So  where  a  tariff  of  a  towing 
at  the  time  of  his  reinstatement.  company    containing    a    limitation 
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§  2232]  Private  Corpobations  [Ch.  42 

§2232.  — Director  or  directors.^''  On  the  theory  that  di- 
rectors can  only  act  as  a  board,  it  has  been  held  that  knowledge 
of  a  single  director  will  not  be  imputed  to  the  corporation.^* 
Knowledge  of  newly  chosen  directors  of  a  bank  that  former 
directors  paid  dividends  out  of  capital  and  made  improper  loans 
and  investments  is  the  knowledge  of  the  bank.^®  Notice  given 
to  each  member  of  the  board  of  directions  of  an  application  for 
a  tax  deed  by  the  purchaser  of  corporate  property  at  a  tax  sale 
is  notice  to  the  corporation.^ 

§  2234.  —  General  manager  or  superintendent.  Knowledge 
of  the  assistant  manager  of  a  towboat  company,  having  charge 
of  all  its  floating  property,  that  its  large  captains  were  liable 
to  leave  their  vessels  at  night  while  in  a  particular  harbor, 
contrary  to  their  instructions,  is  its  knowledge.®  A  power  com- 
pany is  bound  to  take  notice  of  the  acceptance  by  its  manager 
of  a  municipal  ordinance  establishing  a  contract  whereby  it  is 
to  furnish  power  to  the  municipality.^ 

§  2235.  —  President.*  Notice  to  or  knowledge  of  the  presi- 
dent of  a  corporation  is  ordinarily  imputable  to  the  corporation.* 
So  his  knowledge  as  to  a  contract  made  by  him  in  behalf  of  the 
corporation  is  the  knowledge  of  the  corporation.^ 

upon  its  liability  for  demurrage  is  1  Henrie    v.    Greenlees,    71    Colo. 

received  by  the  general  office  of  a  528,  208  Pae.  468. 

corporation    to    which    it    is    sent,  2  Boston    Towboat    Co.    v.    Dar- 

and  the  corporation  afterwards  re-  row-Mann  Co.,  276  Fed.   778,  aff'g 

quests   towing  service,   the  limita-  268     Fed.     66,     certiorari     denied 

tion  is  binding  on  it,  although  the  258  17.  S.  620,  66  L.  Ed.  794. 

tariff   never   actually  reached   any  3  Arkansas    Light    &   Power   Co. 

of  its  officers  who  were  authorized  v.   City  of  Paragould,  146  Ark.  1, 

to  contract  for  it  on  the  subject.  225  S.  W.  435. 

Hand  &  Johnson  Tug  Line  v.  Can-  -  4  See  also  §  2239,  infra. 

ada   S.    S.    Lines,    Ltd.,    281    Fed.  6  Silver    v.    Roberts    Garage,    — 

779.  Mass.  — ,   134   N.   E.   610;   Marley 

97  See  also  §  2240,  infra.  v.     Norman's    Land     &    Manufac- 

98  Reynolds  v.  Third  Nat.  Bank,  turing  Co.,  289  Mo.  221,  232  S.  W. 
—  Mo.  — ,  225  S.  W.  901.  704;  Parks  v.   Schoellkopf  Co.,  — 

99  Curtis  v.  Connly,  257  U.  S.  260,  Tex.  Civ.  App.  — ,  230  S.  W.  704. 
66  L.  Ed.  222,  aff'g  264  Fed.  650,  6  Jan  "Wai  v.  Smith-Eiddell  Co., 
which  aff'd  259  Fed.  961.  —  Cal.  App.  — ,  202  Pae.  952. 
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Ch.  42]  DiEBCTOES,  Othee  Opficees  and  Agents  [§  2239 

§  2236.  —  Cashier  and  inferior  officers  or  agents  of  bank. 

Notice  to  the  cashier  of  a  bank  is  notice  to  the  bank.'  And  so 
is  notice  to  an  officer  or  agent  of  the  bank  who  has  charge  of 
the  particular  transaction,  in  question.*  Knowledge  of  the 
cashier  of  a  bank,  who  has  the  absolute  management  and  control 
of  its  business,  acquired  while  acting  within  the  customary  and 
general  scope  of  the  customary  and  apparent  powers  of  such 
an  officer,  is  the  knowledge  of  the  bank.^  Knowledge  of  the 
cashier  of  a  bank  that  a  particular  deposit  is  a  special  one  is 
notice  to  the  bank.^° 


§  2239.  Application  of  rules  to  knowledge  of  particular  facts 
— In  general.^^  The  rules  have  been  applied  to  charge  a  cor- 
poration with  an  officer's  knowledge  that  a  particular  trans- 
action is  in  fraud  of  the  rights  of  third  persons;^*  or  as  to  the 
interest  of  a  third  person  in  property  acquired  by  the  corpora- 
tion;^* or  that  property  intrusted  to  it  by  the  owner  thereof  is 
about  to  be  sold  under  an  execution,^*  or  that  knowledge  of 


7  First  Nat.  Bank  v.  Kerr,  — 
Tex.  Civ.  App.  — ,  225  S.  W.  1106. 

8  First  Nat.  Bank  v.  Kerr,  — 
Tex.  Civ.  App.  — ,  225  ,S.  W.  1106. 

9  First  Nat.  Bank  v.  Mercantile 
Nat.  Bank,  273  Fed.   119. 

lOHitt  Fireworks  Co.  v.  Scandi- 
navian American  Bank,  114  Wash. 
167,  195  Pac.  13,  rehearing  denied 
114  Wash.  167,   196   Pac.   6Z». 

11  See  also  §§  2231-2236,  supra. 

18  Knowledge  of  the  president 
of  a  corporation,  who  entered  into 
a  contract  with  a  manufacturer 
whereby  the  corporation  was  to 
receive  a  percentage  on  goods  or- 
dered from  it,  that  he  himself  had 
a  contract  to  act  as  agent  for  a 
third  person  in  selling  goods  cov- 
ered by  such  contract  with  the 
manufacturer,  which  would  result 
in  the  corporation  deriving  a 
profit  on  sales  made  by  him  as 
such  agent  and  thus  give  him  a 
secret  profit,  is  the  knowledge  of 
the  corporation.    Parks  v.  Schoell- 


kopf  Co.,  —  Tex.  Civ.  App.  — ,  230 
S.  W.  704. 

Knowledge  of  the  president  and 
cashier  of  a  bank  that  a,  note,  pay- 
able to  the  president  and  by  him 
assigned  to  the  bank,  was  given 
without  consideration  and  for  the 
purpose  of  defrauding  the  creditors 
of  the  maker  is  notice  to  the  bank. 
Behnke  v.  Kroening,  —  Wis.  — , 
182  N.  W.  837. 

13  Silver  v.  Roberts  Garage,  — 
Mass.  — ,  134  N.  B.  610. 

14  Knowledge  of  an  officer  of  a 
corporation  which  has  been  in- 
trusted with  the  care  and  manage- 
ment of  property  as  the  agent  of 
the  owner,  that  the  property  is 
about  to  be  ?old  under  an  execu- 
tion is  the  knowledge  of  the  com- 
pany, so  as  to  preclude  it  from 
acquiring  title  to  the  property  as 
against  its  principal  by  purchas- 
ing at  the  sale.  Kregain  v.  Blake, 
—  Mo.  — ,  239  S.  W.  495. 
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§  2239]  Private  Cobpoeations  [Ch.  42 

certain  secret  processes  and  machines  developed  by  another 
company,  and  information  as  to  the  latter 's  business,  used  by 
and  disclosed  to  it  by  one  of  its  members,  was  acquired  by  him 
while  in  the  employ  of  such  other  company;"  or  that  it  is 
necessary  for  an  officer  of  another  corporation  to  obtain  author- 
ity from  its  directors  before  executing  a  corporate  note,^^  and  in 
contempt  proceedings  against  banks  to  charge  them  with  the 
knowledge,  purpose  and  intent  of  their  officers  through  whom 
they  act  in  aiding  a  judgment  debtor  to  remove  his  property 
beyond  the  reach  of  process  pending  a  stay  of  execution.^''  A 
railroad  company  is  chargeable  with  notice  that  its  claim  agent 
has  procured  a  statement  from  a  witness  to  an  accident  to  a 
passenger,  and  hence  cannot  claim  that  it  is  newly  discovered 
evidence  entitling  it  to  a  new  trial.  ^^  An  insurance  company 
is  charged  with  the  knowledge  of  its  agent,  who  solicits  insurance 
or  procures  an  application  therefor,  as  to  the  value  of  the 
insured  property,^®  or  as  to  its  location,*'  or  that  an  insured 
building  is  on  ground  not  owned  by  the  insured  in  fee  simple,*^ 
or  as  to  the  existence  of  other  insurance,**  or  that  the  insured  is 
engaged  in  the  military  service,**  or  as  to  the  falsity  of  an 
answer  to  a  question  in  the  application  for  a  policy,**  with 
knowledge  that  its  agent,  to  whom  an  applicant  for  insurance 
paid  the  first  premium,  has  not  returned  it  after  the  rejection 

16  Wireless   Specialty   Apparatus  Hoffman  v.  Mutual  Kre  Ins.  Co., 

Co.    V.    Mica    Condenser    Co.,    239  274  Pa.  292,  117  Atl.  917. 

Mass.  158,  131  N.  E.  307.  22  National  Life  &  Aeeideut  Ins. 

16  North    American    Life    Assur.  Co.  v.-  Jackson,  18  Ala.  App.   347, 

Co.    V.    Silver's,    Ltd.,    16   Alberta  92    So.   201,    certiorari   denied   207 

Law   Eep.   435.  Ala.   713,  92   So.  921;   Sioux  City 

17Liueker    v.    Dillon,    275    Fed.  Inv.  Co.  v.  Hartford  Fire  Ins.  Co., 

460.  190    Iowa    1135,    181    N.    W.    446; 

18 Louisville  &  I.  R.  Co.  v.  Eob-  Eussell  v.  Farmers'  Mut.  Fire  Ins. 

erts,  190  Ky.  744,  228  S.  W.  681.  Co.,  272  Pa.  1,   115  Atl.  835. 

19  Sioux  City  Ins.  Co.  v.  Hart-  23  For  the  purpose  of  showing 
ford  Fire  Ins.  Co.,  190  Iowa  1135,  a  "waiver.  Arendt  v.  North  Amer- 
181  N.  W.  446.  ican  Life  Ins.   Co.,  107  Neb.  716, 

20  For  the  purpose  of  negativing  187  N.  W.  65. 

a    defense    of    fraud.      Waters    v.  24  So     as     to     prevent     it     from 

Nebraska  Mut.  Ins.   Co.,  —  Neb.  avoiding    the    policy    because    of 

— ,  187  N.  W.  125.  such   false   statement.     Kearns  v. 

21  Back  v.  People's  Nat.  Fire  North  American  Life  &  Casualty 
Ins.  Co.,  —  Coun.  — ,  116  Atl.  603;  Co.,  150  Minn.  486,  185  N.  W.  659. 
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Ch.  42]  DiBEOTOES,  Otheb  Offioees  and  Agents  [§2241 

of  the  application,^^  and  with  the  knowledge  of  its  agent  who 
solicits  a  policy  of  insurance  on  the  life  of  an  officer  of  a  cor- 
poration, and  accepts  a  note  of  the  corporation  executed  by  such 
officer  in  payment  of  the  premium  thereon,  that  it  was  necessary 
for  the  officer  to  consult  with  the  directors  before  he  could  exe- 
cute a  note  for  that  purpose.*^  Knowledge  of  a  corporation  which 
owned  an  insurance  company,  and  of  its  directors,  as  to  the 
financial  condition  of  a  bank,  when  they  obtained  a  surety  com- 
pany bond  guaranteeing  payment  of  deposits  made  by  the  in- 
surance company  in  said  bank,  was  held  to  be  knowledge  of  the 
insurance  company.'''' 

§2240.  — Application  to  defeat  claim  that  purchase  was 
without  notice.  The  question  often  arises  in  determining 
whether  a  corporation  is  chargeable  with  knowledge  possessed 
by  its  officers  or  agents  so  as  to  prevent  it  from  being  a  bona 
fide  holder  without  notice  of  commercial  paper.*'  Knowledge 
of  a  person  who  procures  the  execution  of  a  note  as  agent  for 
a  bank  that  it  was  obtained  by  means  of  false  representations  is 
imputed  to  the  bank.^^  ^^jj  where  the  president  and  principal 
stockholder  of  a  corporation  conveys  land  to  it,  his  knowledge 
in  respect  to  suits  previously  brought  by  him  to  quiet  title  to 
such  land  is  its  knowledge.^" 

§2241.  — Application    of    rales    to    establish    negfligence. 

Knowledge  of  the  managing  officers  of  the  unguarded  and 
dangerous  condition  of  machinery  in  the  company's  plant  will 
be  imputed  to  it  for  the  purpose  of  holding  it  liable  for  the  death 
of  an  employe.'^ 

26  Great   Southern  Life   Ins.   Co.  v.  First  State  Bank,  —  Tex.  Civ. 

V.    Dolan,   —  Tex.    Civ.   App.   — ,  App.  — ,  233  S.  W.  326. 
239  S.  "W.  236.  29  Navajo-Apaehe  Bank  &  Trust 

26  North  American  Life  Assur.  Co.  v.  Willis,  21  Ariz.  610,  193 
Co.   V.   Silver's    Ltd.,    16    Alberta  Pac.  297. 

Law   Eep.   435.  SOMarley  v.   Norman's  Land   & 

27  Phillips  V.  United  States  Pi-  Manufacturing  Co.,  289  Mo.  221, 
delity  &  Guaranty  Co.,  200  N.  T.      232  S.  W.  704. 

App.   Div.    208,    193    N.    Y.    Supp.  31  Blue   Diamond  Plaster   Co.    v. 

467.  Industrial     Accident     Commission, 

28  Behnke  v.  Kroening,  —  Wis.  —  Cal.  — ,  205  Pac.  678. 
— ,  182  N.  W.  837.    And  see  Mays 
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§  2243]  Pkivate  Coepoeations  [Ch.  42 

§  2243.  Exception  to  general  rule  where  officer  or  agent  ad- 
versely interested — Statement  of  exception.  Knowledge  of 
an  officer  or  agent  will  not  be  imputed  to  the  corporation,  where 
in  the  transaction  in  question  he  is  acting  in  his  own  or  an- 
other's interest,  or  adversely  to  the  corporation.'^ 

§  2244.  —  Reasons  for  exception.  A  reason  sometimes  given 
for  the  exception  is  that  under  such  circumstances  there  is  no 
reason  to  presume  that  the  agent  will  impart  information  which 
it  is  for  his  interest  to  suppress.'^ 

§  2245.  —  When  interests  of  officer  or  agent  are  deemed  ad- 
verse. "Where  a  depositor  in  a  national  bank  delivered  a 
check  for  the  amount  of  his  deposit  to  the  cashier,  on  his  repre- 
sentation that  a  third  person  wished  to  borrow  that  amount  on 
his  note  which  the  cashier  agreed  to  sign  as  surety,  and  the 
cashier  forged  the  name  of  the  third  person  on  the  note  and 
on  the  back  of  the  check  and  appropriated  the  money,  it  was 
held  that  the  bank  could  not  escape  liability  for  paying  the 
check  on  the  forged  indorsement  on  the  ground  that  in  making 
the  loan  the  cashier  was  adversely  interested,  and  that  his  acts 
and  knowledge  in  that  respect  were  those  of  the  depositor  and 
not  of  the  bank.'*  Knowledge  of  newly  chosen  directors  of  a 
bank  that  former  directors  had  paid  dividends  out  of  capital 
and  made  improper  loans  and  investments  is  the  knowledge  of 
the  bank,  although  the  new  directors  are  also  unfaithful,  where 
it  is  not  shown  that  they  conspired  with  the  old  directors.'^ 

38  Gardiner    v.    Equitable    Office  Bldg.    Corp.,   273   Fed.   441,   17   A. 

Bldg.  Corp.,  273  Fed.  441,  17  A.  L.  L.  E.  431;  Little  Eiver  Levee  Dist. 

R.   431;   First  Nat.   Bank  v.   Mer-  No.  2  v.  Garrett,  154  Ark.  76,  242 

cantile   Nat.  Bank,   273  Fed.   119;  S.  W.  555;  People's  Bank  v.  True, 

Little  Red  Eiver  Levee  Dist.   No.  144  Tenn.  171,  231  S.  W.  541;  Citi- 

2  V.   Garrett,   154  Ark.   76,   242  S.  zens'    Nat.    Bank    v.    Good    Eoads 

W.    555;    Owsley    County    Deposit  Gravel  Co.,  —  Tex.  Civ.  App.  — , 

Bank  v.  Burns,  —  Ky.  — ,  244  S.  236  S.  W.  153;  Mays  v.  First  State 

W.  755.     Citizens*  Bank  v.  Krieg-  Bank,  —  Tex.  Civ.  App.  — ,  233  S. 

hauser,  —  Mo.  App.  — ,  244  S.  W.  W.  326. 

107;  Bank  of  Proetorville  v.  West,  34  First  Nat.  Bank  v.  Harris,  25 

—  N.   C.  — ,   114  S.   E.   178;   Citi-  Ga.  App.  667,  104  S.  E.  574. 

zens'    Nat.    Bank   v.    Good   Eoads  35 Curtis    v.    Connly,    257   U.    S. 

Gravel   Co.,  —  Tex.  Civ.  App.  — ,  260,  66  L.  Ed.  222,  aff'g  264  Fed. 

236  S.  W.  153.  650,  which   afC'd   259   Fed.   961. 

33  Gardiner    v.    Equitable    Office 
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Ch.  42]  DiEECTOES,  Otheb  Offioees  and  Agents  [§  2247 


§2247.  — Illustrations  and   applications   of   exception.    A 

bank  is  not  chargeable  with  the  uneommunicated  knowledge  of 
an  pfficer  as  to  defenses  to  a  note  transferred  by  him,^^  or  a 
member  of  his  family*''  to  it,  or  with  notice  of  an  agreement 
by  its  cashier  with  a  depositor  to  whom  he  is  personally  indebted 
that  if  the  depositor  will  draw  a  check  on  the  bank  for  the 
amount  of  such  debt,  the  cashier  will  place  funds  to  his  .credit 
to  meet  it.**  Where  ofScers  of  banks  axe  acting  respectively  as 
members  of  a  creditors'  committee  of  several  banks,  including 
their  own,  knowledge  acquired  by  them  from  a  statement  made 
to  them  by  one  of  their  number,  during  the  progress  of  the  work 
of  the  committee,  that  he  expected  compensation  for  his  services 
from  the  creditor  banks  jointly  is  not  imputable  to  their  prin- 
cipals, since  it  is  knowledge  in  relation  to  a  matter  in  which 
their  personal  interests  are  in  conflict  with  that  of  their  prin- 
cipals.*' Where  the  secretary  of  a  corporaton  acts  for  himself 
in  purchasing  an  oil  lease  and  afterwards  makes  a  valid  sale  of 
it  to  the  corporation,  neither  his  knowledge  nor"  that  of  his 
agent  as  to  the  existence  of  a  prior  lease  can  be  imputed  to  the 
corporation.*" 


36  Owsley  County  Deposit  Bank 
V.  Burns,  —  Ky.  — ,  244  S.  W.  755; 
Citizens'  Bank  v.  Krieghauser,  — 
Mo.  App.  — ,  244  S.  W.  107; 
O'Brien  v.  First  State  Bank  & 
Trust  Co.,  —  Tex.  Civ.  App.  — , 
241  S.  W.  556. 

Where  a  bank  cashier  obtains 
notes  payable  to  himself,  while 
acting  in  his  own  interest  and  not 
for  the  bank,  under  an  agreement 
that  they  are  to  be  used  only  as 
collateral  to  procure  a  loan  for  his 
benefit,  and  transfers  them  to  the 
bank  in  liquidation  of  an  indebt- 
edness arising  out  of  his  misappro- 
priation of  its  funds,  the  bank  is 
not  chargeable  with  his  k;nowledge 
of  the  facts,  so  as  to  prevent  it 
from  being  a  bona  fide  holder. 
Mays  V.  First  State  Bank,  —  Tex. 
Civ.  App.  — ,  233  S.  W.  326. 

Where  the  payee  of  a  note  trans- 
fers it  by  indorsement  to  a  bank 
in  which  he  is  a  director,  but  not 


an  active  officer,  his  knowledge  as 
to  the  consideration  for  the  note 
is  not  imputed  to  the  bank  so  as 
to  prevent  it  from  being  a  holder 
in  due  course.  First  Nat.  Bank  v. 
Carroll,  46  N.  D.  62,  179  N.  W. 
664. 

37  Knowledge  of  the  cashier  of 
defenses  to  a  note  belonging  to  his 
father  and  which  he  assisted  his 
father  in  selling  to  the  bank  will 
not  be  imputed  to  the  bank,  where 
the  bank  is  represented  in  the 
transaction  by  its  president  as 
well  as  by  the  cashier.  People's 
Bank  v.  True,  144  Tenn.  171,  231 
S.  W.  541. 

38  Bank  of  Proctorville  v.  West, 
—  N.  C.  — ,  114  S.  E.  178. 

39  Robinson  v.  Lincoln  Trust 
Co.,  95  N.  J.  L.  445,  112  Atl.  733. 

40  Citizens ' '  Development  Co.  v. 
Kypawva  Oil  Co.,  191  Ky.  183, 
229  S.  W.  88. 
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§  2248]  PitlVATE  COEPOKATIONS  [Ch.  42 

§  2248.  —  Where  same  person  is  agent  both  of  corporation 
and    of    other    party   to    transaction;    Interlocking^    officers. 

Where  an  officer  of  a  corporation  acts  for  another  corporation, 
he  is  treated  as  having,  a  pergonal  interest  in  the  transaction 
and  his  knowledge  will  not  be  imputed  to  the  corporation  which 
he  serves.*^  Where  a  director  of  a  corporation,  who  occupies 
a  dominant  position  because  of  its  financial  straits,  purchases 
property  from  it  at  an  inadequate  price  for  another  corporation, 
of  which  he  is  president,  and  which  he  owns  and  controls,  the 
purchasing  corporation  is  chargeable  with  his  knowledge  that 
the  transaction  is  in  violation  of  is  fiduciary  obligation  to  the 
seller,  and  hence  is  liable  with  him  to  the  seller  for  the  profits 
made  in  the  transaction.*^  The  mere  fact  that  the  same  person 
is  an  officer  of  two  corporations  wiU  not  make  knowledge  ac- 
quired by  him  while  acting  for  one  of  them  notice  to  the  other, 
but  to  have  that  effect  the  knowledge  must  be  present  in  his 
mind  when  he  acts  for  the  other  corporation  and  the  circumstan- 
ces must  be  such  as  to  make  it  his  duty  to  impart  such  knowl- 
edge to  it.*^  So  a  trust  company  which  discounts  a  note  pay- 
able  to  a  building  company  is  not  chargeable  with  notice  of 
defenses  to  the  note  as  against  the  payee  merely  because  many 
of  its  directors  are  also  directors  of  the  building  company. 
But  it  is  chargeable  with  such  notice  where  its  officers  who  dis- 
counted the  note  had  acquired  such  knowledge  while  acting  as 
officers  of  the  building  company  in  the  transaction  of  its  busi- 
ness, and  the  circumstances  were  such  that  it  must  have  been 
present  in  their  minds  when  the  note  was  discounted.**  Where 
the  officers  of  a  bank,  who  instruct  its  cashier  to  obtain  a  policy 
of  insurance  for  it,  know  that  he  is  the  agent  of  the  in- 
surance company  from  which  the  policy  is  obtained,  and  the 
insurance  company  knows  that  he  is  the  cashier  of  the  bank,  his 

41  Little  Red  Eiver  Levee   Disrt.  182  N.  Y.  Supp.  824,  which  afE'd 

No.  2  V.  Garrett,  154  Ark.  76,  242  155  N.  T.  Supp.  333. 
8.  "W.  555.  44  Title  •  Guarantee   &   Trust   Co. 

42Lazenby     v.     Henderson,     —  v.  Pam,  232  N.  Y.  441,  134  N.  E. 

Mass.  — ,  135  N.  E.  302.  525,  aff'g  192  N.  Y.  App.  Div.  268, 

43  Title    Guarantee    &   Trust    Co.  182   N.  Y.   Supp.   824,   which  aff'd 

V.  Pam,  232  N.  Y.  441,  134  N.  B.  155  N.  Y.  Supp.  333. 
525,  aff'g  192  N.  Y.  App.  Div.  268, 

448 


Ch.  42]  DiEEOTOEs,  Otheb  Officees  and  Agents  [§2251 

Knowledge  as  to  the  terms  of  the  policy  will  be  imputed  to  the 
bank." 

§  2249.  —  Dealings  between  corporation  and  partnership  of 
which  officer  is  a  member.  Where  a  member  of  a  firm,  who 
was  also  manager  of  a  corporation  to  which  it  was  indebted, 
omitted  such  indebtedness  from  a  list  of  liabilities  of  the  firm 
made  by  him  for  persons  who  purchased  the  firm 's  business  and 
assumed  its  liabilities,  it  was  held  that  his  knowledge  of  the 
omission  of  the  corporation's  debt  from  such  list  would  not  be 
imputed  to  the  corporation  so  as  to  estop  it  from  collecting  such 
debt  from  the  purchasers,  since  in  making  the  list  he  was  acting 
for  himself  and  not  for  the  corporation.*^ 

§  2251.  —  Qualification  of  exception  where  interested  officer 
or  agent  is  sole  representative  of  corporation  to  whom  notice 
is  sought  to  be  imputed.  The  exception  does  not  apply  when 
the  transaction  on  behalf  of  the  corporation,  to  which  notice  is 
sought  to  be  imputed,  is  intrusted  solely  to  the  officer  or  agent 
having  the  knowledge,*'  especially  where  he  is  the  corporation 
itself  without  accountability  to  any  superior.**  This  qualifica- 
tion of  the  adverse  interest  rule  has  been  applied  to  charge  a 
bank  with  knowledge  of  the  fraudulent  conduct  of  its  officers 
in  selling  to  it  bonds  which  they  have  no  authority  to  sell,*'  or 

45  Union  Bank  v.  National  Sur-  trpl  over  its  affairs  without  ac- 
ety  Co.,  195  Ky.  504,  243  S.  W.  13.  counting   to    any   other   officers    or 

46  Nichols  V.  Brinkley  Mercan-  board,  it  was  held  that  the  bank 
tile  Co.,  154  Ark.  225,  242  S.  W.  was  chargeable  with  knowledge  of 
56.  their    fraudulent    conduct    in    at- 

47  Little  Eed  Elver  Levee  Dist.  tempting  to  sell  to  it  bonds  of  the 
No.  2  V.  Garrett,  154  Ark.  76,  242  levee  district,  which  they  had 
S.  W.  555;  Citizens'  Trust  Co.  v.  placed  in  the  bank  for  safekeep- 
Coppage,  —  Mo.  App.  — ,  227  S.  ing,  and  which  they  had  no  au- 
W.  1057.  And  see  People's  Bank  thority  to  sell,  for  the  purpose  of 
v.  True,  144  Tenn.  171,  231  S.  W.  covering  up  their  fraudulent 
541.  transactions  in  the  management  of 

48  Little  Red  Eiver  Levee  Dist.  the  bank,  and  hence  that  the  bank 
No.  2  V.  Garrett,  154  Ark.  76,  242  could  not  be  regarded  as  an  in- 
S.  W.  555.  nocent   purchaser    of    the    bonds. 

49  Where  directors  of  a  levee  Little  Red  River  Levee  Dist.  No. 
district,  who  dominated  its  affairs,  2  v.  Garrett,  154  Ark.  76,  242  S. 
were    the    managing    officers    of    a  W.   555. 

bank  and  exercised  complete   eon- 
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in  misapplying  money  ^^  or  a  check  ^^  received  by  them  for  de- 
posit in  the  bank,  or  funds  received  by  them  as  its  representative 
to  be  used  for  a  specific  purpose.^^  Where  an  agent  conveys 
land  to  a  corporation  organised  by  him,  which  is  his  creature, 
and  of  which  he  and  his  wife  constitute  a  majority  of  the 
directors,  it  is  chargeable  with  knowledge  that  a  deed  of  the 
land  to  him  from  his  principal  is  voidable  because  the  agent  did 
not  disclose  that  he  was  purchasing  the  land  for  himself.^' 

§  2256.  Knowledge  as  imputed  to  officer — Notice  to  one  offi- 
cer or  agent  as  notice  to  other  officers  or  agents.^*  Where 
the  corporation  is  chargeable  with  knowledge  of  facts  known  to 
its  foreman,  and  certain  of  its  officers  make  representations  con- 
trary to  the  facts  so  known  to  it,  the  corporation  must  be  held 
to  have  represented  something  as  true  which  it  knew  to  be  false, 
though  the  officers  making  the  representations  believed  them  to 
be  true.*^ 


50  Where  the  managing  officer  of 
a,  bank  deposits  therein,  in  the 
name  of  another  corporation  of 
which  he  is  manager,  money  and 
securities  belonging  to  others,  for 
whom  he  is  agent  and  trustee,  and 
receives  and  accepts  the  deposit 
for  the  bank  as  its  sole  directing 
authority,  his  knowledge  of  the 
rights  of  the  beneficiaries  of  the 
trust  may  be  imputed  to  the  bank. 
State  V.  American  State  Bank, 
—  Neb.  — ,  187  N.  W.  767;  State 
V.  American  State  Bank,  —  Neb. 
— ,   187  N.   W.   762. 

61  Where  the  managing  officer 
of  a  bank  acts  as  its  sole  repre- 
sentative in  receiving  and  accept- 
ing for  deposit  in  the  bank  an 
unindorsed  check  under  ah  ar- 
rangement with  the  payee,  a  de- 
positor, to  credit  it  to  his  account, 
but,  instead  of  doing  so,  makes  the 
deposit  and  checks  out  the  fund 
in  the  name  of  another  corporation 
of  which  he  is  the  manager,  his 
knowledge  in  relation  to  the  trans- 
action   will    be    imputed     to     the 


bank.  State  v.  American  State 
Bank,  —  Neb.  — ,  187  N.  W.  757. 

62  Where  an  authorized  officer 
of  a  bank,  acting  in  its  interests 
as  its  sole  representative,  procures, 
while  absent  from  the  bank, 
specific  funds,  pursuant  to  a  pre- 
vious arrangement,  for  the  spe- 
cial purpose  of  paying  notes  of 
the  maker  to  the  bank  and  refund- 
ing the  surplus,  and  returns  to  the 
bank,  and  for  it  receives  and  ac- 
cepts such  funds,  the  officer's 
knowledge  of  the  transaction  may 
be  imputed  to  the  bank,  though 
the  funds  are  wrongfully  deposited 
and  wrongfully  checked  out  in  the 
name  of  another  corporation  of 
which  such  officer  is  manager. 
State  V.  American  State  Bank,  — 
Neb.  — ,  187  N.  W.  757. 

S3  Treat  v.  Schmidt,  69  Colo.  190, 
193   Pac.   666. 

64  See  Kregain  v.  Blake,  —  Mo. 
— ,  239'  S.  W.  495. 

65  Header  v.  Trout  Brook  lee  & 
Feed  Co.,  —  Conn.  — ,  114  Atl.  668. 
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§  2258.  —  Knowledge  of  officer  as  imputed  to  another  officer 
as  an  individual.  Notice  of  the  unlawful  or  fraudulent  acts 
of  corporate  agents  will  not  be  imputed  to  an  of&cer  of  the  cor- 
poratioh  without  actual  notice  or  connection  with  the  transac- 
tion, and  in  matters  affecting  his  private  and  independent 
dealings  with  the  corporation.^^  So  it  has  been  held  that  a 
director  and  vice-president  of  a  business  corporation,  who-  pur- 
chases from  it  notes  given  to  it  for  the  purchase  price  of  stock, 
is  not  charged  with  notice  that  other  agents  of  the  corporation 
were  guilty  of  fraud  in  selling  the  stock  so  -as  to  permit  the 
maker  of  the  notes  to  set  up  such  fraud  as  a  defense  against 
him." 

XXIV.    OFFICERS   CONSIDERED  AS   TRUSTEES   OR  FIDUCIARIES 

A.  General  Rules 

§2261.  Directors  and  other  officers  as  trustees  or  agents — 
General  rule.  Directors  and  other  corporate  officers  sustain 
a  fiduciary  relation  to  the  corporation  and  the  stockholders  as 
a  body.**  They  are  regarded  in  equity  as  trustees.*'  They  are 
frequently  spoken  of  as  trustees  for  the  stockholders,®"  and  it 
has  been  said  that  their  acts  will  be  scanned  in  the  light  of 
those  principles  which  define  the  relationship  existing  between 
trustee  and  cestui  que  trust.®^    But  according  to  the  weight  of 

86  Pitman   v.    Walker,    187    Cal.  59  Commonwealth   Finance    Corp. 

667,  203  Pae.  739.  v.  McHarg,  282  Fed.  560. 

S7  Pitman   v.    Walker,    187    Cal.  eoLofland  v.  Cahall,  —  Del.  — , 

667,  203  Pae.  739.  118  Atl.  1,  aff 'g  —  Del.  Ch.  — ,  114 

fiSEansome    Concrete   Machinery  Atl.  224;   Bowen  v.  Imperial  The- 
Co.  V.  Moody,  282  Fed.   29;   Bloe-  atres,  —  Del.  Ch.  — ,  115  Atl.  918. 
mecke  v.  Applegate,  271  Fed.  595,  They    owe    the     stockholders    a 
aff'g    265    Fed.    343;    Dawkins    v.  special   duty  to   faithfully   admin- 
Mitchell,  149  La.  1038,  90.  So.  396;  ister  their  interests  in  the  corpora- 
Seitz  V.  Union  Brass  &  Metal  Mfg.  tion,  and  a,  breach  of  that  duty  is 
Co.,  —  Minn.  — ,  189   N.   W.  586;  a    breach  .  of    trust.      Dawkins    v. 
Van  Slyke  v.  Andrews,  146  Minni  Mitchell,  149  La.  1038,  90  So.  396. 
316,    178    N.    W.    959;    Sacajawea  61  Bowen   v.    Imperial   Theatres, 
Lumber  &  Shingle  Co.  v.  Skookum  —  Del.  Ch.  — ,  115  Atl.  918. 
Lumber  Co.,  116  Wash.  75,  198  Pae. 
1112,    s.    e.,    116    Wash.    699,    198 
Pae.  1114. 

451 


§  2261]  Private  Coepobations  [Ch.  42 

authority  directors  are  not  trustees  in  the  strict  technical  sense 
of  the  term.®* 

§  2263.  Statutes  governing  trustees  in  general  as  applicable. 

A  director  is  a  trustee  within  the  meaning  of  a  statute  prohibit- 
ing a  trustee  from  taking  part  in  any  transaction  concerning 
the  trust  in  which  he  or  anyone  for  whom  he  acts  as  agent  has 
an  interest  adverse  to  that  of  his  beneficiary.®* 

§  22i70.  Relation  to  individual  stockholders.  A  director  oc- 
cupies a  position  of  trustee  toward  an  individual  stockholder.®* 
The  fact  that  a  stockholder  is  also  a  director  and  treasurer  of 
the  corporation  does  not  necessarily  negative  the  existence  of 
a  trust  relation  toward  him  by  another  director  who  owns  a  ma- 
jority of  the  stock.®^ 

§  2271.  Relation  to  creditors.  Directors  of  a  bank  are  trus- 
tees for  its  depositors  as  well  as  for  its  stockholders.®®  In  Mas- 
sachusetts trustees  of  savings  banks  are  subject  to  the  same 
fiduciary  obligations  as  technical  trustees  of  specific  trust  prop- 
erty.®' And  so  are  directors  of  a  trust  company  which  has  a 
savings  department,  though  they  manage  it  in  behalf  of  stock- 
holders for  profit  and  as  a. bank  of  deposit  and  discount  as  well 
as  one  for  savings.®' 

§2272.  Duties  and  responsibilities  arising  from  nature  of 
office.  A  director  has  the  same  right  to  sell  his  stock  as  any 
other  stockholder,  and  he  is  under  no  legal  obligation  to  refrain 
.from  selling  it  because  the  sale  will  be  harmful  to  the  corpora- 
tion, or  because  the  corporation  is  insolvent.®' 

62  See  Becker  v.  Billings,  304  Munday,  297  111.  555,  131  N.  E. 
111.   190,   136   N.  B.   581,  aff'g  220      103,  rev'g  218  111.  App.  385. 

111.   App.   342.  67  Cosmopolitan     Trust     Co.      v. 

63  North  Confidence  Mining  &  Mitchell,  —  Mass.  — ,  136  N.  E. 
Development  Co.  v.  Fitch,  —  Cal.      403. 

App.  — ,   208   Pac.   328.  i     68  Cosmopolitan     Trust     Co.     v. 

64 O'Brien  v.  O'lirien,  238  Mass.  Mitchell,  —  Mass.   — ,   136   N.  B. 

403,  131  N.  E.  177.  403. 

65 O'Brien  v.  O'Brien,  238  Mass.  69 insurance  Agency  Co.  v.  Bios-' 

403,  131  N.  E.   177.  som,  —  Mo.  App.  — ,  .231   S.   W. 

66  Chicago  Title  &  Trust  Co.  v.  636. 
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§  2274.  Fiduciary  relationship  as  extending  to  subsidiary 
corporation.  Where  a  terminal  railway  company  holds  all  of 
its  property  in  trust  for  railroad  companies  using  the  terminal, 
its  fiduciary  character  extends  to  its  officers  and  directors  and 
to  all  others  concerned  in  its  management,  charging  them  with.a 
duty  to  uphold  the  trust  and  imposing  upon  th  m  the  usual  dis- 
ability, about  reaping  a  personal  advantage  at  the  expense  of 
the  beneficiaries.'"' 

§2275.  Title  to  and  possession  of  corporate  property — In 
general.  The  possession  of  corporate  property  by  a  director 
in  his  own  right,  without  the  consent  of  the  stockholders,  and 
against  their  interest,  is  a  breach  of  good  f  aith.''^  A  corporation 
which  has  left  its  property  and  its  place  of  business  in  the  cus- 
tody of  its  officer  and  agent  may  resume  its  possession  without 
resort  to  legal  remedies,  by  discharging  such  officer  and  agent 
and  retaking  the  custody  of  its  property .''^ 

§2277.  Engaging  in  rival  business.  Directors  and  officers 
who,  in  order  to  acquire  business  and  customers  of  the  corpo- 
ration for  another  corporation  organized  by  themselves,  fail  to 
fill  orders  sent  to  the  corporation  and  neglect  their  duties  in 
respect  to  its  contracts,  as  a  result  of  which  they  are  canceled, 
are  liable  to  it  for  the  resulting  damage.'*  And  directors  and 
officers  who  have  resigned  after  organizing  a  rival  company  will 
be  enjoined  from  falsely  representing  that  the  first  company  has 
gone  out  of  business  and  that  they  are  its  successors.''* 

§2278.  Protection  of  trade  secrets.  Directors  and  officers 
who  have  resigned  after  organizing  a  rival  company  will  be  en- 
joined from  making  use  of  or  disclosing  lists  of  customers,  data, 
etc.,  obtained  from  the  records  of  the  first  company.''* 

''O  Chicago,  M.  &  St.  P.  E.  Co.  v.  Lumber  Co.,  198   N.  T.  App.   Div. 

Des  Moines  Union  E.   Co.,  254  U.  503,  190  N.  Y.  Supp.  614. 

S.   196,   65   L.   Ed.   219,   rev'g  254  71  Storey   v.   Excelsior   Shook    & 

Fed.  927.  Lumber  Co.,  198  N.   Y.  App.  Div. 

71  Capital  Garage  Co.  v.  Powell,  505,  190  N.  Y.  Supp.  614. 

—  Vt.  — ,  118  Atl.  524.  76  Storey   v.   Excelsior   Shook    & 

72Montoya    v.    Hubbell,    —    N.  Lumber  Co.,  198   N.  Y.  App.   Div. 

M.  — ,  210  Pae.  227. .  505,  190  N.  Y.  Supp.  614. 

78  Storey   v.   Excelsior    Shook   & 
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§  2280.  Termination  of  fiduciary  relations.''^  That  a  person 
once  held  possession  of  land  as  an  agent  for  a  corporation  does 
not  prevent  him  and  his  grantees  from  acquiring  title  to  it  after 
the  corporation  has  gone  into  the  hands  of  a  receiver  and  has 
ceased  to  have  any  interest  in  it.'"'  That  a  person  had  formerly 
been  a  director  of  a  corporation  and  had  agreed  to  a  merger 
with  another  corporation  involving  the  acquisition  of  the  latter 's 
stock,  and  had  agreed  to  procure  stockholders  of  the  latter  cor- 
poration to  consent  thereto,  was  held  not  to  preclude  him  from 
acquiring  stock  in  the  latter  corporation  after  he  had  ceased  to 
be  a  director  of  the  other  one  and  controversies  had  arisen  be- 
tween him  and  its  management.''* 

B.  Acquiring  Adverse  Title  or  Interests 

§2285.  Illustrations  of  rules — Renewal  of  lease  or  pur- 
chase of  leased  property.  A  director  and  manager  of  a  cor- 
poration holding  property  under  a  lease  providing  that  it  shall 
become  void  if  a  paying  quarry  is  not  established  on  the  land 
within  a  specified  time,  who  knows  that  the  lessor  is  about  to 
forfeit  the  lease  for  failure  of  the  lessee  to  establish  the  quarry, 
is  not  obligated  to  inform  other  persons  interested  in  the  corpo- 
ration of  that  fact,  and  may  individually  lease  the  land  after 
the  lease  to  the  corporation  has  been  forfeited,  where  he  used 
ordinary  care  in  an  endeavor  to  develop  and  establish  the  quarry 
for  the  benefit  of  the  corporation  and  thus  prevent  a  forfeiture 
of  its  lease,  and  failed  to  do  so  through  no  fault  of  his  own, 
but  only  on  account  of  the  inability  of  the  corporation  to  finance 
it.^'s 

D.  Purchase  at  Judicial,  Execution  or  Tax  Sale 

§  2292.  Always  voidable  where  purchase  a  breach  of  trust 
or  not  in  good  faith.  An  agreement  between  the  president  of 
a  corporation  and  a  third  person  whereby  the  latter  is  to  fore- 

76  See  also   §§  2277,  2278,   supra.  v.  Doe  Eun  Lead  Co.,  —  Mo.  App. 

■^TEose    V.    Agee,    128    Va.    502,  — ,  223  S.  W.  772. 

104  S.  E.  827.  79  Green   v.   Hall,   —   Tex.    Com. 

78  In    such    ease    the    burden    is  ipp.  — ,   228   S.  "W.   183,   aff'g  — 

on    the   corporation   to   sustain   its  Tex.  Civ.  App.  — ,  203  S.  W.  1175. 
allegation  of  an  estoppel.     Holmes 
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close  liens  on  property  in  which  the  corporation  has  an  equity 
and  to  bid  it  in  at  a  nominal  figure  and  hold  it  for  the  benefit 
of  the  president  and  himself,  will  not  be  enforced  by  a  court  of 
equity  in  favor  of  the  president.*"  Where  under  a  statute  pro- 
viding for  the  sale  of  stock  of  delinquent  subscribers  at  public 
sale,  the  corporation  is  prohibited  from  bidding  in  stock  so  sold 
unless  no  one  else  bids  the  amount  due  with  costs,  and  a  direc- 
tor of  a  corporation,  who  is  also  its  secretary  and  treasurer 
and  is  acting  as  its  attorney  in  conducting  such  a  sale,  procures 
dummies  to  bid  enough  for  the  stock  to  prevent  the  corporation 
from  purchasing  it,  and  to  purchase  it  ostensibly  for  themselves, 
but  in  reality  for  him,  a  court  of  equity  will  decree  that  he  holds 
such  stock  in  trust  for  the  corporation  and  will  compel  him  to 
transfer  it  to  the  corporation.*^  Nor  in  such  case  will  the  corpo- 
ration be  required  to  reimburse  him  for  the  amount  paid  for  the 
stock  with  interest  thereon,  since  he  does  not  come  into  court 
with  clean  hands.*^ 

§2295.  Purchase  to  protect  debt  or  rights  of  oflScer.  Di- 
rectors who  are  also  valid  mortgage  creditors  of  an  insolvent 
corporation  may  purchase  the  mortgaged  property  to  protect 
themselves  at  a  legal  and  regular  public  sale,  of  which  all  stock- 
holders have  had  due  notice,  at  a  price  which  is  full  and  ade- 
quate, provided  they  strictly  observe  good  faith  in  all  matters 
pertaining  thereto.  And  this  is  true  although  they  constitute 
a  controlling  number  of  the  board.**  The  fact  that  directors 
purchasing  patents  at  a  foreclosure  sale  have  a  plan  of  venturing 
more  money  upon  experiments  in  an  effort  to  perfect  the  inven- 
tion covered  thereby  does  not  necessarily  and  of  itself  render 
the  sale  fraudulent.**  The  adequacy  of  the  price  is  to  be  de- 
termined upon  the  facts  as  they  existed  at  the  time  of  the  sale.** 

80  Rice  V.  Mitsch,  —  N.  J.  Err.  facturers  who  might  be  interested, 
&  App.  — ,  114  Atl.  812.  and  by  posting  two  copies  of  the 

81  Commonwealth  Finance  Corp.  same,  held  sufficient,  although  there 
V.  McHarg,  282  Fed.  560.  was    no    publication.      McLean    v. 

82  Commonwealth   Finance    Corp.  Bradley,  282  Fed.  1011. 

V.  McHarg,  282  Fed.  560.  84McCleau  v.  Bradley,  282  Fed. 

83  McLean  v.   Bradley,   282   Fed.      1011. 

1011.  ssMcClean  v.  Bradley,  282  Fed. 

Notice  by  letter  to   each  stock-      1011. 
holder   and   to   the   leading   manu- 
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Where  there  are  no  other  assets  from  which  the  purchasing 
directors  can  realize  the  amount  of  their  debt,  the  adequacy  of 
the  purchase  priqe  is  to  be  measured  by  the  amount  of  their 
debt,  rather  than  by  the  amount  of  a  nominal  bid  made  by  them 
for  the  property.*® 

§2296.  Rule    as    affected    by    Insolvency    of    corporation. 

Where  the  stockholders  of  an  insolvent  corporation  authorize 
its  officers  to  realize  on  its  assets  and  to  pay  the  debts  of  the 
company,  and  one  of  them,  who  is  a  stockholder,  afterwards  re- 
covers judgments  against  the  corporation  on  its  notes  payable 
Jo  and  assigned  to  him,  and  acquires  title  to  corporate  property 
by  execution  sale,  he  holds  the  property  so  acquired  in  trust  for 
the  other  stockholders,  although  no  fraud  on  his  part  is  shown." 

§  2300.  Ratification,  laches  and  estoppel.  Stockholders  may 
be  barred  by  laches  from  questioning  the  necessity  for  a  sale 
under  a  chattel  mortgage  running  to  directors,  and  the  validity 
and  sufficiency  of  the  notice  of  sale  and  of  the  other  steps  lead- 
ing up  to  it,  including  the  time  and  place  of  sale.'*  And  they 
may  also  be  barred  by  laches  from  asserting  any  claim  to  the 
property  purchased  by  an  officer  at  an  execution  sale  as 
against  bona  fide  purchasers  from  the  officer.  And  the  rule 
requiring  prompt  action  on  their  part  is  especially  applicable 
where  the  sale  of  mining  or  oil  property  is  involved.*'  Laches 
is  not  mere  delay,  but  delay  that  works  disadvantage  to 
another.  Such  disadvantage  may  consist  in  the  loss  of  evi- 
dence, the  incapacity  of  witnesses,  or  even  the  obscuring  of  evi- 
dence.'" After  the  lapse  of  the  time  fixed  by  the  applicable  state 
statute  of  limitations,  the  burden  is  on  the  complainant  to  show 
that  it  would  be  inequitable  to  apply  the  statute  by  analogy  in 
a  federal  court.®^     Permitting  directors  to  spend  money  upon 

86McCleau  v.  Bradley,  282  Fed.  him.      Sturm    v.    Wiess,    273    Fed. 

1011.  457. 

87  He    will    be    required    to    ac-  SSMcClean  v.  Bradley,  282  Fed. 

count  for  the  net  proceeds,  if  any,  1011. 

received  by  him  from  oil  produced  89  Sturm  v.  Wiess,  273  Fed.  457. 

on     the     property,     and     for     the  90  McClean  v.  Bradley,  282  Fed. 

amount    received    by    him    on    the  1011. 

sale   of  a  part   of  it   to   an   inno-  91  McClean  v.  Bradley,  282  Fed. 

cent  purchaser,   and  credited  virith  1011. 
the  indebtedness  of  the  company  to 
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the  development  of  property  purchased  by  them  at  a  sale  under 
a  mortgage  given  by  the  corporation  to  them  is  a  circumstance 
of  estoppel.®*  Knowledge  on  the  part  of  stockholders  that  would 
put  one  of  due  diligence  on  inquiry  is  notice  of  what  reasonably 
diligent  inquiry  would  have  revealed."  A  stranger  who  pur- 
chases stock  in  the  corporation  for  a  nominal  price  and  for 
speculative  purposes,  after  it  has  become  insolvent  and  after  the 
officer  has  acquired  title  to  it  under  an  execution  sale,  and,  with 
knowledge  of  the  facts,  stands  by  while  the  officer  and  his  trans- 
ferees make  developments  which  greatly  enhance  the  value  of 
the  property,  will  not  be  permitted  in  equity  to  share  as  a 
stockholder  in  the  amount  foi*  which  the  officer  is  held  to  be 
accountable.®* 

§2302.  Relief  granted  where  sale  subject  to  attack.®^ 

E.  Profits  Made  ly  Officer 

§2303.  General  considerations  and  rules.     A  director  will, 
not  be  permitted  to  make  a  profit  for  himself  in  the  transaction 
of  the  business  of  the  corporation.'*    The  court  will  not  presume 
that  a  director  made  such  a  profit,  but  the  presumption  is  rather 
that  he  has  conformed  to  the  law.®' 

§2311.  Bribes  or  presents  from  third  persons.  Neither  a 
corporation  which  purchases  all  of  the  assets  of  another  cor- 
poration nor  its  stockholders  can  recover  money  paid  by  it  to  the 
officers  of  the  vendee  as  a  bribe  to  induce  them  to  consent  to  the 
sale.'* 

§2318.  Miscellaneous  applications  of  rule — Sales  or  leases 
by  or  to  the  corporation.  The  court  will  look  jealously  at 
transactions  between  a  corporation  and  its  officers,  especially 
where  they  involve  the  transfer  of  leases  either  directly  or  in- 
directly, and  if  it  finds  that  the  officers  caused  such  transfers  to 

92McClean  v.  Bradley,  282  Fed.  96  Capital  Garage   Co.  v.  Powell, 

1011.  —  Vt.  — ,    118   Atl.   524. 

9*  MoClean  v.  Bradley,  282  Ped.  97  Capital  Garage  Co.  v.  Powell, 

1011.  —  Vt.  — ,   118   Atl.   524. 

94  Sturm  V.  Wiess,  273  Fed.  457.  98  Clarkson  v.  Davies,  50  Ontario 

95  See  §2292,  supra.  L.   E.   554. 
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be  made  against  the  interests  of  the  corporation  for  private 
gain,  they  will  be  held  to  have  acted  as  trustees  for  the  corpo- 
ration and  accountable  for  any  profits  made  by  them  in  the 
transaction.^*  Where  the  president  purchases  land  for  the 
corporation  and  makes  a  profit  out  of  the  transaction  by  falsely 
representing  the  amount  paid  for  it,  he  is  liable  to  it  for  the 
amount  so  received  by  him.^  A  corporate  officer  who  purchases 
bonds  issued  by  the  corporation  from  it  and  afterwards  resells 
them  to  it  at  an  increased  price  is  liable  to  it  for  the  profit  so 
made  with  interest.^ 

§  2321.  —  Giving  up  olHce  for  consideration.  A  corporation 
which  purchases  all  of  the  assets  of  another  company  may 
legitimately  pay  the  officers  of  the  latter  a  reasonable  compen- 
sation for  the  loss  of  their  positions  by  reason  of  the  sale,  and 
they  are  not  liable  to  the  vendee  company  or  its  stockholders 
for  an  amount  so  paid  to  them.^ 

§  2323.  —  Contracts  of  private  persons  to  pay  officers  for 
services  as  such.  The  president  of  a  corporation  has  been 
held  liable  on  his  agreement  to  pay  to  the  cashier,  as  an  induce- 
ment to  him  to  accept  that  office,  a  bonus  in  addition  to  his 
salary,  to  be  measured  by  the  income  on  a  specified  number  of 
shares  of  stock.*  Under  the  federal  statute  providing  that  no 
officer  or  director  of  a  national  bank  shall  be  the  beneficiary  of 
or  receive  any  fee,  commission,  gift  or  other  consideration  for 
or  in  connection  with  any  transaction  or  business  of  the  bank, 
it  is  unlawful  for  a  director  to  demand  or  receive  payment  for 
negotiating  a  loan  from  such  a  bank,  and  a  note  given  to  a 
director  pursuant  to  an  agreement  to  pay  him  a  specified  sum 
for  indorsing  the  maker's  note  and  procuring  its  discount  at 
the  director's  bank  is  void.* 

89  City  Investing  Co.  v.  Gerken,  able  on  such  contract,  whether  he 

200  N.  Y.  App.  Div.  503,  193  N.  T.  made    it   in   behalf    of   himself   or 

Supp.   271.  others    as    undisclosed    principals. 

IBloemecke    v.    Applegate,    271  Contract  held  not  within  the  stat- 

Fed.  595,  afE'g  265  Fed.  343.  ute  of  frauds,  and  action  held  not 

2  Buseh  V.  Eiddle,  —  N.  J.  Err.  barred  by  limitations.  Cruse  v. 
&  App.  — ,  114  Atl.  348.  Eslinger,  —   Mo.  App.  — ,   235  S. 

3  Clarkson  v.  Davies,  50  Ontario  W.   496. 

L.  R.  554.  SMcCabe    v.    Sacchetti,    73    Pa. 

4  President    held    personally    li-      Super.   Ct.   500. 
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F.  Bights  as  Creditors  of  Corporation 
§  2325.  In  general.^ 

§2326.  Security  for  or  payment  of  debt.  Directors  may 
take  corporate  bonds  as  security  for  a  loan  of  their  credit  to  it 
where  the  transaction  is  free  from  fraud.''  Where,  by  agree- 
ment between  a  corporation  and  one  of  its  officers,  the  officer 
advances  money  to  purchase  land  for  the  corporation  which 
has  a  contract  to  purchase  it  and  takes  title  thereto  in  his  own 
uame  as  security  for  the  money  so  advanced,  the  deed  to  him 
will  be  regarded  as  a  mortgage  and  he  will  be  estopped  to  deny 
the  corporation's  title  or  to  claim  title  as  against  it.® 

§2327.  Preferences  after  insolvency.® 

XXV.  PEESONAL  DEALINGS  OP  OFFICEE  WITH  CORPORATION  OE  WITH 
CORPORATE  PROPERTY 

§2330.  General  considerations.^'*  The  validity  of  dealings 
between  a  director  and  his  corporation  is  a  question  of  general 
law,  and  hence  federal  decisions  in  regard  to  it,  rather  than 
state  decisions,  are  of  controlling  authority  in  a  suit  in  a  federal 
court.^^ 

§  2334.  General  rules  without  reference  to  whether  interested 
officer  represents  corporation  or  whether  corporation  repre- 
sented by  other  officers — Transaction  as  subject  to  careful 
scrutiny  by  courts.  All  contracts  made  by  boards  of  directors 
with  one  of  their  own  number  are  closely  scrutinized.^'' 

§2337.  — Presumptions  and  burden  of  proof.  The  direc- 
tors represent  all  the  stockholders  and  are  presumed  to   act 

6  See  §§2368,  2369,  infra.  transferred     for     a     consideration 

7  Hill  V.  Walville  Lumber  Co.,  other  thaii  payment  of  debts  due 
114  Wash.  476,  195  Pac.  247.  them,"  is  the  subject  of  a  note  in 

8M.  C.  Gehl  Co.  v.  Brahm,  177  9  A.  L.  R.  1447. 

Wis.  222,  187  N.  W.  1011.  HEansome   Concrete   Machinery 

9  See  §§5144-5156,  infra.  Co.    v.    Moody,    282   Fed.    29. 

10 "Right  of  creditors  as  against  iZRansome    Concrete   Machinery 

directors  or  officers  to  whom  prop-  Co.  v.  Moody,  282  Fed.  29. 
erty    of    a    corporation    has    been 
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honestly  and  according  to  their  best  judgment  for  the  benefit 
of  aU.is 

§2340.  Dealings  where  officers  adversely  interested  repre- 
sent the  corporation — Dealings  as  voidable  because  of  fidu- 
ciary relation.  A  corporation  is  entitled  to  have  the  unbiased 
and  uninfluenced  judgment  of  each  member  of  its  board  of  direc- 
tors when  they  are  acting  in  its  behalf.^*  The  validity  of  a  con- 
tract made  by  a  corporation  through  its  board  of  directors  where 
one  or  more  of  them  are  interested  therein  adversely  to  its  in- 
terests is  to  be  tested  by  the  rules  governing  the  validity  of  con- 
tracts made  through  a  dual  agency  generally.^*  A  director  can- 
not take  part  in  any  transaction  in  which  he,  or  anyone  for  whom 
he  acts,  has  an  interest,  present  or  contingent,  adverse  to  the 
corporation.^^  And  directors  having  adverse  claims  cannot 
represent  the  corporation  in  any  matter  pertaining  to  their 
claims.^' 

§2347.  Dealings  between  director  or  other  officer  and  the 
corporation  when  it  is  represented  by  other  directors  or  offi- 
cers— Majority  rule  that  contract  or  transaction  is  valid  if 
fair  and  in  good  faith.  According  to  the  weight  of  authority 
contracts  between  an  officer  and  a  corporation  are  valid, 
where  the  corporation  i§  represented  by  other  officers,  and  the 
contract  is  not  unfair  to  the  corporation  and  the  officers  have 
acted  in  good  faith.^*  So  the  sale  of  an  oil  lease  to  the  corpo- 
ration by  its  secretary  at  a  profit  is  not  invalid  under  such  cir- 
cumstances.^® And  a  contract  made  by  the  president  and  chief 
stockholder  of  a  corporation  with  the  corporation  is  valid  where 

13  Atlantic  Eefining  Co.  v.  Port  Development  Co.  v.  Fitch,  —  Cal. 
Lobos   Petroleum    Corp.,   280   Fed.      App.  — ,  208  Pae.  328. 

934.  17 In  re  People's  Warehouse  Co., 

14  Tri-State  Coal  &  Timber  Land  273  Fed.  611,  citing  4  Fletcher  Cyc. 
Aas'n  V.  Neaee,  —  W.  Va.  — ,  114      Corp.  §2380. 

S.  E.  569.  18  Eansome    Concrete   Machinery 

15  Tri-State  Coal  &  Timber  Land  Co.  v.  Moody,  282  Fed.  29;  Citizens' 
Ass'n  V.  Neaee,  —  W.  Va.  — ^,-114  Development  Co.  v.  Kypawva  Oil 
S.  E.  569.  Co.,  191  Ky.  183,  229  S.  W.  88. 

As   to   dual  agency,   see   §  2358,  19  Citizens '    Development   Co.  v. 

infra.  Kypawva  Oil  Co.,  191  Ky.  183,  229 

18  North    Confidence    Mining    &      S.  W.   88. 
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it  is  free  from  fraud  or  overreaching,  and  is  acquiesced  in  by 
the  other  trustees.^" 

§  2352.  Under  what  circumstances  officer  may  be  said  to  rep- 
resent corporation — ^Where  vote  of  interested  director  neces- 
sary to  make  up  a  majority  vote.  Where  a  director  votes  to 
authorize  the  president  to  settle  an  action  in  which  he  is  one 
,of  the  defendants,  and  his  vote  is  necessary  to  the  adoption  of 
the  proposition,  its  adoption  does  not  give  the  president  author- 
ity to  make  the  settlement.^^  Where  one  of  two  directors  present 
at  a  meeting  votes  for  a  resolution  authorizing  the  execution  of 
mortgages  to  secure  a  claim  due  to  him  which  he  intends  sub- 
sequently to  convey  to  his  wife,  the  resolution  is  without  au- 
thority and  mortgages  executed  in  pursuance  thereof  are  in- 
valid. 22 

§2353.  — Where  majority  of  directors  deal  with  them- 
selves.2' 

§2354.  — Where  presence  of  interested  director  necessary 
to  make  a  quorum.  If  the  presence  of  interested  directors 
is  necessary  to  the  existence  of  a  quorum,  action  taken  is  void- 
able at  the  instance  of  the  stockholders.^* 

§  2358.  Manner  in  which  individual  interest  of  officer  is  evi- 
denced— Officer  acting  as  agent  both  for  corporation  and  for 
adverse  party.  Where  a  director  acts  for  the  corporation  and 
also  as  agent  for  the  other  party  to  a  contract  with  it,  the 
corporation  is  entitled  to  know  of  his  adverse  interest,  and 
if  it  does  not,  it  may  repudiate  the  contract  upon  discover- 
ing the  facts,  and  compel  a  restoration  of  what  it  has  paid  or 
delivered  thereunder,  provided  the  other  party  knew  of  the  dual 
agency,**  or  where  his  failure  to  discover  it  was  due  to  his  own 

20  De  Moulin  v.  Magnesite  Ee-  fractories  Co.,  186  Cal.  128,  199 
fractories    Co.,    186   Cal.    128,    199      Pae.  42. 

Pae.  42.  23  Issuance  of  stock  by  directors 

21  Saeajawea  Lumber  &  Shingle  to  themselves,  see   §  3588,  infra. 
Co.  V.   Skookum  Lumber   Co.,   lib  24MeClean  v.  Bradley,  282  Ifed. 
Wash.  75,  198  Pae.  1112,  s.  c,  116  1011. 

Wash.  699,  198  Pae.  1114.  25Tri-State  Coal  &  Timber  Land 

22  De   Moulin   v.   Magnesite   Be-      Ass'n  v.  Neace,  —  W.  Va.  — ,  114 
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negligence.^^  An  officer  authorized  by  a  corporation  to  sell  its 
property  cannot  secretly  act  as  agent  both  for  the  corporation 
and  the  purchaser,  and  if  he  does  so  he  is  liable  to  the  corpora- 
tion for  any  loss  resulting  therefrom.^''  If  he  is  guilty  of  fraud 
upon  the  principal  or  a  breach  of  trust  to  which  the  purchaser 
is  privy,  the  contract  is  voidable  at  the  option  of  the  corpora- 
tion, and  the  purchaser  may  be  held  as  a  constructive  trustee 
of  the  property  purchased  or  its  proceeds,  or,  if  he  no  longer 
holds  them,  he  may  be  held  liable  in  equity  to  account  for  any 
advantage  derived.^*  And  the  property  may  be  recovered  from 
persons  who  acquire  it  from  the  purchaser  with  knowledge  of 
the  fraud.*'  The  president  of  a  bank,  while  engaged  in  an 
individual  transaction,  may  perform  an  official  act  on  behalf  of 
the  bank  so  as  to  bind  it,  where  its  interest  does  not  conflict 
with  his  own.*"  The  rule  that  an  agent  cannot  represent  an- 
tagonistic interests  by  acting  as  agent  for  both  parties  in  the 
same  transaction  does  not  prevent  the  cashier  of  a  bank,  which 
has  been  appointed  as  agent  of  an  insurance  company,  to  collect 


S.   E.   569,   citing  4   Fletcher   Cyc. 
Corp.  §2358. 

26  Where  the  other  party  has 
knowledge  that  an  agent  employed 
by  him  in  negotiating  a  contract 
of  sale  is  assisting  the  corporation 
to  raise  the  money  to  pay  a  part 
of  the  purchase  price,  and  is  fur- 
nishing collateral  to  secure  the 
further  performance  of  the  con- 
tract by  it,  he  will  be  charged 
with  notice  that  such  agent  is 
acting  in  a  fiduciary  capacity  for 
the  corporation,  and  where  the  cor- 
poration discovers  that  such  agent, 
who  is  one  of  its  directors,  is  to 
receive  a  large  secret  profit,  from 
the  other  party  to  the  contract,  it 
may  repudiate  the  transaction  and 
compel  a  restoration  of  what  it 
has  paid  thereunder.  Tri-State 
Goal  &  Timber  Lands  Ass'n  v. 
Neace,  —  W.  Va.  — ,  114  S.  E. 
569. 

27  Cahall  v.  Lofland,  —  Del.  Ch. 
— ,  114  Atl.  224. 


28  As  where  the  president  of  a 
corporation,  who  is  authorized  to 
sell  property  belonging  to  it,  acts 
as  agent  of  the  purchaser,  at  his 
request,  to  resell  the  property  for 
him,  and  resells  it  at  a  large  ad- 
vance, and  conceals  these  facts 
from  the  other  oflicers  and  the 
stockholders.  Cahall  v.  Lofland, 
—  Del.  Ch.  — ,  114  Atl.  224. 

29  A  corporation  organized  by 
the  purchaser,  the  agent  of  the 
corporation  and  other  participants 
in  the  fraud,  to  take  over  the 
property  and  to  whom  the  pur- 
chaser transferred  it,  held  not  to 
be  a.  bona  fide  purchaser.  Cahall 
v.  Lofland,  —  Del.  Ch.  — ,  114  Atl. 
224. 

30  Where  the  president  of  a 
bank  purchased  cotton  from  the  de- 
fendant and  agreed  to  apply  a 
part  of  the  purchase  price  in  pay- 
ment of  defendant's  indebtedness 
to  the  bank,  and  delivered  to  the 
bank  a  bill  of  lading  for  the  cotton 
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premiums  due  on  insurance  policies,  from,  as  an  individual,  act- 
ing as  agent  of  an  insured  person  to  pay  a  premium  to  the  bank, 
and  afterwards,  as  an  olncer  of  the  bank,  remitting  the  money 
so  paid  to  the  insurance  company.*^  A  double  agency  is  per- 
missible and  legal  where  it  is  known  and  acquiesced  in  by  both 
parties  to  the  transaction.*^  And  where  the  of&cers  of  a  bank, 
who  instruct  its  cashier  to  obtain  an  insurance  policy  for  it, 
know  that  he  is  the  agent  of  the  insurance  company  from  which 
the  policy  is  obtained,  and  the  insurance  company  knows  that 
he  is  the  cashier  of  the  bank,  he  is  the  representative  of  both 
parties,  and  his  acts  in  accepting  a  policy  are  binding  on  it.'* 

§  2360.  —  Transactions  between  corporate  officers  as  such 
and   another   corporation   in  which   they   are   stockholders. 

Dealings  between  two  corporations  where  officers  in  the  one 
are  stockholders  in  the  other  are  not  void  as  distinguished  from 
voidable,  and  whether  they  will  be  enforced  generally  depends 
upon  whether  the  deal  was  fair  and  in  good  faith.  But  such  a 
transaction  will  be  subjected  to  the  closest  scrutiny,  and  will 
not  be  permitted  to  stand  unless  it  is  found  to  be  fair  to  all 
of  the  interests  affected  by  it.**    The  sale  of  all  the  assets  of  a 


with  draft  attached,  and  after- 
wards as  president  received  the 
proceeds  of  the'  ,  draft,  and  de- 
posited it  to  his  individual  credit, 
it  was  held  that,  in  collecting  the 
draft,  the  interests  of  the  bank 
were  not  antagonistic  to  those  of 
the  president,  that  the  receipt  of 
the  money  by  him  operated  as  pay- 
ment of  the  indebtedness  of  the 
seller  to  the  bank,  and  that^  where 
the  amount  of  such  indebtedness 
was  less  than  the  amount  collected, 
the  bank  was  liable  to  the  seller 
for  the  difference.  Hull  v.  Guar- 
anty State  Bank  of  Carthage,  — 
Tex.  Com.  App.  — ,  242  S.  W.  189, 
modifying  —  Tex.  Civ.  App.  — , 
231  S.  W.  810. 

31  Kansas  City  Life  Ins.  Co.  v. 
Elmore,  —  Tex.  Civ.  App.  — ,  226 
S.  W.  709. 


32  A  person  appointed  by  the 
corporation  as  fiscal  agent  for  the 
sale  of  its  stock  cannot  hold  the 
corporation  responsible  for  the  dis- 
position of  commissions  paid  by 
it  to'  such  agent 's  duly  authorized 
subagent,  though  sUch  subagent 
was  an  of&cer  of  the  corporation, 
where  the  double  agency  was 
known  to  and  acquiesced  in  by 
both  parties.  Gardner  v.  Michigan 
Employers'  Casualty  Co.,  214  Mich. 
692,  183  N.  W.  738. 

39TJnion  Bank  v.  National 
Surety  Co.,  195  Ky.  504,  243  S.  W. 
13. 

34Tierney  v.  United  Pocahontas 
Coal  Co.,  85  W.  Va.  545,  102  S.  E. 
249,  citing  4  Fletcher  Cyc.  Corp. 
§  2360. 
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corporation,  whieli  is  under  the  control  and  management  of  one 
individual,  to  another  corporation  of  which  such  individual  is 
the  sole  owner,  will  be  set  aside  at  the  suit  of  a  minority  stock- 
holder of  such  selling  corporation,  unless  it  appears  that  the 
same  was  made  for  a  fair  and  adequate  price  and  was  free  from 
fraud  and  unfair  dealing.'* 

§2364.  Application  of  general  rules  to  particular  trans- 
actions— In  general.  A  hank  is  not  bound  by  the  act  of  its 
cashier  in  accepting  the  note  of  a  corporation  in  which  he  is 
personally  interested,  and  which  is  indorsed  by  him  personally, 
as  a  payment  on  an  indebtedness  of  a  third  person  to  the  bank, 
especially  where  such  third  person  has  notice  that  the  cashier 
is  attempting  to  act  in  a  du£il  capacity.'^  Directors  may  vote 
to  admit  the  insolvency  of  the  corporation  although  they  are  its 
creditors,  provided  they  do  so  in  good  faith.*' 

§2365.  — Purchase  of  corporate  property  by  director  or 
other  officer.  The  rule  that  an  agent  who  is  authorized  to 
sell  his  principal 's  property  cannot  purchase  it  for  himself  with- 
out his  principal's  consent  applies  to  the  ofScers  and  directors 
of  a  corporation  '*  and  to  public  as  well  as  private  sales.*'  And 
an  officer  and  director  cannot  evade  the  law  in  this  respect  by 
causing  the  property  to  be  purchased  ostensibly  for  another  but 
in  reality  for  himself.*"  A  deed  from  a  corporation  to  its 
secretary  is  not  rendered  void  because  the  secretary  joins  with 
the  president  in  executing  it  in  behalf  of  the  corporation,  where 
the  statute  .provides  that  a  corporation  may  convey  its  lands 
under  the  corporate  seal  and  the  signature  of  an  officer.*^ 

§  2366.  —  Sales  by  directors  or  other  officers  to  corporation. 

The  fact  that  a  director  is  part  owner  of  oil  leases  transferred 

36  Tierney  v.  United  Pocahontas  39  Commonwealth   Finance    Corp. 

Coal  Co.,  85  W.  Va.  545,  102  S.  E.  v.  McHarg,  282  Fed.  560. 

249.  40  Commonwealth   Finance   Corp. 

36  Grady   v.   Pink   Hill  Bank   &  v.  McHarg,  282  Fed.  560. 

Trust  Co.,  —  N.  C.  — ,  113  iS.  E.  41  Mexican    Gulf    Land    Co.    v. 

667.  Globe  Trust  Co.,  125  Miss.  862,  88 

37Eegal    Cleaners    &    Dyers    v.  So.  512. 
Merlis,  274  Fed.  915. 

38  Commonwealth   Finance    Corp. 
V.  McHarg,  282  Fed.  560. 
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to  the  corporation  in  exchange  for  stock  does  not  make  the 
contract  void  per  se,  but  at  most  it  is  merely  voidable  at  the 
option  of  the  company.*^ 

§2367.  — Leases  by  or  to  directors  or  other  officers.    A 

lease  of  property  to  a  corporation  by  one  of  its  directors,**  or 
by  its  president,  who  is  also  its  chief  stockholder,**  is  valid 
where  the  transaction  is  free  from  fraud  and  the  rental  fair 
and  reasonable,  and  the  other  trustees  acquiesce  in  it. 

§  2368.  —  Loans  to  corporation.*^  Directors  may  loan  their 
credit  to  the  corporation  and  take  its  bonds  as  security  where 
the  transaction  is  free  from  fraud.*^ 

§2369.  — Payment  by  oificer  of  valid  outstanding  claims 
against  the  corporation.  An  officer  may  recover  money  ad- 
vanced to  and  paid  out  for  the  corporation,  and  on  notes  given 
to  him  therefor,*''  and  is  entitled  to  be  reimbursed  for  interest 
actually  paid  by  him  on  m.oney  borrowed  in  his  name  for  the 
company.*'  And  a  corporation  may  provide  for  the  delivery 
of  a  note,  received  by  it  as' a  part  of  the  consideration  for  the 

42  Cassidy    v.    Hornor,    86    Okla.  a    new    corporation    of   which    the 

220,  208  Pac.  775.  banker  was   a  trustee,   and  which 

4S  Evidence  in  suit  by  minority  was  formed  to   take   over  the   as- 

stockholders  held  to   show   that   a  sets   of   an   old   corporation   which 

director  and  stockholder  of  a  min-  was    indebted    to    the    bank,    and 

ing   company   had    acted    in    good  whereby  they  borrowed  money  to 

faith    in   purchasing   land   adjoin-  pay  for  the  bonds  at  a  higher  rate 

ing  that  of  the  company  with  his  of  interest  than  that  paid  by  the 

own  money  and  leasing  the  same  bonds,   was  held  to   be   a  loan   of 

to  it,  especially  as  he  had  offered  credit  to  the  new  corporation  and 

.  to   convey  it   to   the   company   on  to  be  free  from  actual  fraud  and 

being  reimbursed  for  what  he  had  not  to  be  actually  fraudulent,  and 

paid  for  it.     Presidio  Min.   Co.  v.  the     new     corporation     was     held 

Overton,    270   Fed.    388,    certiorari  liable   to   them   for   the    difference 

denied   256  U.   S.   694,   65   L.   Ed.  between    the    two    interest    rates. 

1175.  Hill  v.   Walville   Lumber   Co.,   114 

44Westland    v.    Post   Land    Co.,  Wash.  476,  195  Pac.  247. 

—  Wash.  — ,  197  Pac.  44.  47  Mcintosh    v.    Premier    Lang- 

45  Right  to  take  and  enforce  se-  muir  Mines,  50  Ontario  L.  E.  456. 
purity,  see  §  2326,  supra.  48  Stevenson  v.   Sicklesteel  Lum- 

46  A  transaction  whereby  a  ber  Co.,  219  Mich.  18,  188  N.  W. 
banker  and   others  took  bonds  in  449. 
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sale  of  its  assets,  to  one  of  its  officers  in  consideration  of  the  pay- 
ment by  him  of  its  debts  to  the  amount  of  the  note.*® 

§  2370.  —  Loans  by  corporation  to  ofiacers.^"  Statutes  some- 
times prohibit  certain  classes  of  corporations,  and  their  officers 
and  employes  on  their  behalf,  from  loaning,  directly  or  in- 
directly, any  sum  of  money  to  any  director,  officer  or  employe 
of  such  corporation,  and  their  officers  and  directors  from  borrow- 
ing any  of  the  funds  of  the  corporation,  unless  a  resolution 
authorizing  the  loan  and  approved  by  a  majority  of  the  directors, 
at  a  meeting  at  which  no  director,  officer  or  employe  to  whom 
the  loan  is  to  be  made  shall  be  present,  shall  be  entered  in  the 
corporate  minutes.^' 

§  2373.  —  Issuance  of  stock  to  directors  or  other  officers.*^ 

§  2375.  —  Actions  by  directors  or  other  officers  against  cor- 
poration. A  confession  of  judgment  by  a  corporation  in  favor 
of  one  of  its  officers  is  valid  where  it  does  not  appear  that  it 
was  fraudulently  obtained.** 

§2376.  Transactions  between  corporations  having  one  or 
more  common  directors  or  other  officers — In  general.  Corpo- 
rations controlled  and  managed  by  the  same  officers  and  stock- 
holders have  a  right  to  deal  with  each  other.**  So  contracts 
between  noncompeting  railroad  companies  having  interlocking 
directorates  are  not  fraudulent  per  se.**  The  fact  that  a  director 
buys  goods  from  the  corporation,  not  for  himself  personally, 
but  for  another  corporation  which  he  owns  and  controls  does 
not  relieve  him  from  his  fiduciary  obligation  as  director.*® 
Transactions  between  corporations  having  one  or  more  common 
directors  are  regarded  as  jealously  by  the  law  as  are  personal 

49Busch  V.  Eiddle,  —  N.  J.  Err.  64  Atlantic  Refining  Co.  v.  Port 

&  App.  — ,  114  Atl.  348.  Lobos   Petroleum   Corp.,   280   Fed. 

60  As  a  crime,  see  §  2732,  infra.  934. 

61  State  V.  Larson,  119  Wash.  66  Levy  v.  Equitable  Trust  Co., 
123,  204  Pac.  1041.  271  Fad.  49,  aff'g  269  Fed.  987. 

62  See  §  3588,  infra.  66  Lazenby     v.     Henderson,     — 
6S  Dahlstrom  v.  Walker,  33  Idaho      Mass.  — ,  135  N.  E.  302. 

374,  194  Pae.  847. 
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dealings  between  a  director  and  his  corporation,^''  and  will  be 
scrutinized  in  the  light  of  the  common  control.** 

§  2377.  —  Where  common  officer  or  officers  act  for  both  cor- 
porations. A  settlement  or  acceptance  of  accounts  rendered 
between  two  corporations  requires  independent  representation 
of  the  one  to  whom  they  are  rendered.*®  A  director  and  ofScer 
of  a  bank  is  not  liable  for  losses  resulting  from  loans  which  he 
procures  the  bank  to  make  to  another  corporation  of  which  he 
is  an  officer  and  stockholder,  where  there  was  no  fraud  in  the 
transaction  and  he  did  not  conceal  anything  from  or  misrepre- 
sent anything  to  the  bank,  and  where,  though  he  did  not  obtain 
a  formal  authorization  of  the  loan  by  the  executive  committee 
of  the  bank  as  required  by  its  by-laws,  it  appears  that  such  by- 
law was  habitually  and  customarily  ignored  by  the  officials  of 
the  bank,  all  of  whom  knew  of  the  loan  and  none  of  whom  ob- 
jected to  it.^' 

§2378.  — Where  unfair  or  fraudulent.  Where  a  common 
director  of  two  corporations  purchases  goods  from  one  of  them  ' 
for  the  benefit  of  the  other  at  what  he  knows  is  an  inadequate 
price,  and  is  in  a  dominant  position  with  respect  to  the  selling 
corporation  because  of  its  financial  straits,  of  which  he  has 
knowledge,  he  and  the  purchasing  corporation  are  accountable 
to  the  seller's  trustee  in  bankruptcy  for  the  profits  made  in  the 
transaction,  even  though  no  corruption  or  dishonesty  on  his 
part  is  shown.^^ 

§2388.  — Presumptions.  There  is-  a  strong  presumption 
against  the  validity  of  a  transaction  between  two  corporations 
which  is  conducted  entirely  through  the  agency  of  officers  acting 
at  the  same  time  for  both  of  them.**  Contracts  between  non- 
competing  railroad  companies  having  connecting  lines  are  not 

STLazenby     v.     Henderson,     —  Trust  Co.  v.  Earles,  113  "Wash.  629, 

Mass.  — ,  135  N.  E.  802.  194  Pac.  555. 

68  Levy  V.  Equitable   Trust   Co.,  61  Lazenby     v.     Henderson,     — 

271  Fed.  49,  afE'g  269  Fed.  987.  Mass.  — ,  135  N.  E.  302. 

M  Mathieson    Alkali    Works    v.  62  Mathieson    Alkali    Works    v. 

Arnold,   Hoffman   &   Co.,  280   Pad.  Arnold,  Hoffman   &   Co.,   280   Fed. 

132.  132. 

60  American     Savings     Bank     & 
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presumptively  fraudulent  because  they  have  interlocking  direc- 
torates.^* 

§  2389.  —  Burden  of  proof.  The  burden  is  on  a  party  seek- 
ing to  maintain  a  transaction  between  two  corporations,  which 
was  conducted  through  the  agency  of  officers  acting  at  the  same 
time  for  both  of  them,  to  show  its  entire  fairness.^*  The  burden 
of  showing  the  fairness  of  a  sale  by  one  corporation  to  another, 
and  the  full  adequacy  of  the  consideration,  where  they  have  a 
common  director,  is  upon  those  who  would  maintain  the  trans- 
action, especially  where  the  common  director  is  dominating  in 
influence  or  character.^^ 

§  2394.  Ratification  or  authorization  of  dealings  with  inter- 
ested officer — General  rule.  A  contract  made  by  directors  is 
not  invalid  because  some  of  them  were  adversely  interested 
where  it  is  intelligently  ratified  by  a  stockholders'  meeting.^^  A 
chattel  mortgage  to  directors  which  is  voidable  because  author- 
ized at  a  directors'  meeting  at  which  the  presence  of  the  in- 
terested directors  is  necessary  to  make  up  a  quorum  is  validated 
by  a  subsequent  express  ratification  thereof  by  a  stockholders' 
meeting.®'' 

§2395.  — Prior  authorization  at  stockholders'  meeting.    A 

sale  of  all  the  property  of  a  corporation  to  another  corporation 
is  not  invalidated  because  a  majority  of  the  directors  of  both 
corporations  are  the  same,  where  it  is  authorized  by  a  vote  of  the 
per  cent  of  the  stock  fixed  by  the  statute,  and  there  is  no  evi- 
dence of  fraud  and  nothing  to  indicate  any  attempt  to  coerce 
or  influence  the  stockholders  in  their  determination.®* 

§  2400.  —  Effect  of  ratification.  Ratification  will  not  relate 
back  so  as  to  affect  intervening  rights.®® 

63  Levy   v.   Equitable   Trust   Co.,  66  Busch  v.  Riddle,  —  N.  J.  Err. 

271  Fed.  49,  afC'g  269  Fed.  987.  &  App.  — ,  114  Atl.  348. 

64Matliiesou    Alkali    Works    v.  67McCleaii  v.  Bradley,  282  Fed. 

Arnold,   Hofeman   &   Co.,   280  Fed.  1011. 

132.  68  Mitchell  v.  Des  Moines  &  F. 

65Lazenby     v.      Henderson,   —  D.  E.  Co.,  270  Fed.  465. 

Mass.  — ,  135  N.  E.  802.  69  An  attachment  levied  on  cor- 
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§  2401.  Laches  as  precluding  attack  on  transaction — In  gen- 
eral. A  suit  to  recover  profits  made  by  an  officer  in  dealings 
with  the  corporation  must  be  brought  within  a  reasonable  time.'''' 
Stockholders  may  be  estoppM  by  laches  to  question  the  validity 
of  a,  chattel  mortgage  of  corporate  property  to  directors,'^  or 
to  attack  transactions  between  corporations  having  interlock- 
ing directorates  as  fraudulent.''^ 

§2402.  — Laches  and  estoppel  of  individual  stockholders. 

Stockholders  who  vote  at  a  stockholders'  meeting  in  favor  of 
ratifying  a  voidable  mortgage  to  directors  cannot  afterwards 
question  its  validity.'" 

§  2403.  Return  of  consideration  or  payment  for  benefits  re- 
ceived, as  condition  precedent  to  the  right  to  rescind.  A  cor- 
poration seeking  to  avoid  a  contract  between  it  and  its  directors 
or  officers  must  account  to  the  other  party  for  any  benefit  re- 
ceived by  it  from  the  transaction.''* 

XXVI.    GENERAL    DUTIES    AND    LIABILITIES    OF    OFFICERS    CONNECTED 
WITH  MANAGEMENT  OF  CORPOEATION 

A.  General  Considerations 

§  2405.  Duties  and  liabilities  stated  generally.  Officers  and 
directors  owe  the  corporation  and  its  stockholders  the  active 
duty  of  honesty  and  good  faith  in  the  transaction  of  the  busi- 

porate  property  after  the  passage,  by  one  railroad  company  guaran- 
by  the  vote  of  an  interested  di-  teeing  the  bonds  of  another  held 
rector,  of  a  resolution  authoriz-  barred  when  made  after  proceed- 
ing a  mortgage  thereon  and  the  ex-  ings  for  the  enforcement  of  the 
ecution  of  such  mortgage  has  prior-  bonds  had  been  pending  for  five 
ity  over  the  mortgage,  though  the  years.  Levy  v.  Equitable  Trust 
resolution  is  ratified  after  the  levy.  Co.,  271  Fed.  49,  aff'g  269  Fed. 
De    Moulin    v.    Magnesite    Eefrac-  987. 

tories  Co.,  186  Cal.  128,   199  Pac.  73McClean  v.  Bradley,  282  Fed. 

42.  1011. 

70Busch  V.  Eiddle,  —  N.  J.  Err.  74Hefeern    Co-Op.    Consol.    Gold 

&  App.  — ,  114  Atl.  348.  Mining  &  Milling  Co.  v.  Gauthier, 

TlMcClean  v.  Bradley,  282  Fed.  22  Ariz.   67,   193  Pae.   1021,  citing 

1011.  4  Fletcher  Cyc.  Corp.  §2403. 

73  The  right  to  attack  a  contract 
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ness  of  the  corporation  and  in  their  dealings  with  it,'*  and  a>a 
bound  to  use  the  utmost  good  faith  and  loyalty  for  the  further- 
ance and  advancement  of  its  interests.'* 

§  2412..  Persons  liable— Effect  of  illegality  of  election  or  in- 
eligibility to  become  officer." 

§2414.  Right  to  sue  as  precluded  by  laches  or  estoppel.'* 

A  shareholder  must  use  due  diligence  in  the  assertion  of  his 
rights  to  entitle  him  to  relief  in  equity  against  a  wrongful  diver- 
sion of  corporate  funds,  and  negligence  on  his  part  ia  institut- 
ing proceedings  will  deprive  him  of. relief.'*  The  delay  which 
will  defeat  recovery  depends  upon  the  particular  circumstances 
of  each  case." 

§  2415.  Contracts  inducing  disregard  of  duties.*^  A  director 
may  not  bargain  away  in  advance  the  judgment  which  the  law 
contemplates  he  shall  exercise  at  subsequent  official  meetings  of 
the  board.'^  So  an  agreement  by  a  director  guaranteeing  to  a 
stockholder  that  he  will  be  furnished  employment  by  the  cor- 
poration and  will  share  in  its  management  is  contrary  to  public 
policy  and  void,  and  there  can  be  no  liability  for  its  breach,  nor 
is  a  third  person  liable  in  damages  for  inducing  the  director  to 
break  it.**  And  a  contract  made  by  directors  of  a  national  bank 

75  Seitz  V.  Union  Brass  &  Metal  erly  sustained  to  a  supplemental 
Mfg.  Co.,  —  Minn.  — ,  189  N.  W.  bill  by  a  stockholder  charging  di- 
586.  rectors    with    misappropriation    of 

76  Cahall  V.  Lofland,  —  Del.  Ch.  corporate  iunds,  where  the  cause 
— ,  114  Atl.  224,  aff'd  —  Del.  — ,  of  action  arose  over  13  years  be- 
118  Atl.  1;  Capital  Garage  Co.  v.  fore  the  bill  was  filed,  and  most 
Powell,  —  Vt.  — ,  118  At.  524.  of  the  directors  charged  had  died 

An  officer  must  be  loyal  to  his  and    their    estates   tad    undergone 

trust.         Commonwealth      Finance  various   changes.     Beeier   v.   Bill- 

Corp.  v.  McHarg,  282  Fed.  560.  ings,  220  111.  App.   342. 

77  See   §1852,   supra.  81  See  also  §1753,  supra. 

78  ' '  Laches  as  affecting  right  of  ' '  Validity  of  individual  contract 
corporation  or  its  stockholders  to  by  director  to  put  or  maintain  a 
relief  against  directors  for  viola-  designated  person  in  office,"  is 
tion  of  trust,"  is  the  subject  of  a  the  subject  of  a  note  in  12  A.  L. 
note  in  10  A.  L.  R.  371.  E.  1070. 

79  Becker  v.  Billings,  220  111.  82geitz  v.  Michel,  148^  Minn. 
App.    342.  474,  181  N.  W.  106. 

80  A  demurrer  on  the  ground  of  83  Seitz  v.  Michel,  148  Minn, 
laches  was  held  to  have  been  prop-  474,    181    N.    W.    106. 
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to  elect  a  designated  person  as  an  officer  of  tiie  bank  and  main- 
tain him  in  such  office  for  a  specified  tinie  at  a  specified  salary- 
is  void,  both  because  it  is  in  violation  of  the  fiduciary  relation- 
ship which  the  directors  occupy  to  the  bank  and  its  stockholders 
and  because  it  is  in  conflict  with  the  provision  of  the  national 
banking  law  that  any  officer  of  a  national  bank  may  be  removed 
at  any  time  by  the  board  of  directors.^*  But  a  testamentary  trust 
created  by  the  will  of  the  owner  of  a  majority  of  the  stock  in  a 
corporation  which  directs  the  trustees  to  vote  for  themselves  as 
directors  is  not  invalid  within  this  rule  because  the  testator 
"desires"  and  "requests"  them  to  retain  certain  persons  in  the 
employment  of  the  corporation,  where  it  appears  from  the  will 
that  the  testator  did  not  intend  to  make  their  retention  man- 
datory.*^ 

§  2416.  Liabilities  as  joint  and  several.  Directors  are  joint- 
ly and  severally  liable  where  they  acted  collectively  in  doing  the 
acts  complained  of.'® 

B.  Breach  of  Duty  in  General 

§2424.  General  illustrations  of  breach  of  duty.    It  is  not 

the  duty  of  directors  to  indorse  notes  of  the  corporation.^'  A 
director  and  general  manager  of  a  corporation  is  under  no 
obligation  to  personally  carry  out  its  contracts,  but  only  to 
exercise  ordinary  care  and  to  attempt  in  good  faith  to  carry 
them  out.**  An  officer  authorized  by  the  corporation  to  sell  its 
property  must  act  in  good  faith  and  loyalty  toward  it  in  so 
doing,  and  disclose  to  it  any  facts  coming  to  his  knowledge  in 
the  course  of  his  agency  which  may  affect  its  interests.** 

§2432.  Liability  for  bad  loans  or  investments — In  general. 

The  assignment  by  a  bank  of  past  due  notes  to  its  directors, 

84  Van  Slyke  v.  Andrews,  146  — ,  114  Atl.  224,  judgment  aff'd 
Minn.  316,  178  N.  W.  959.  —  Del.  — ,  118  Atl.  1. 

85  In  re  Pittoek  's  Will,  102  Ore.  88  Green  v.  Hall,  —  Tex.  Com. 
159,  199  Pac.  633,  202  Pae.  216.  App.  — ,  228  S.  W.  183,  afC'g  — 

86  John  H.  Giles  Dyeing  Maeh.  Tex.  Civ.  App.  — ,  203  8.  W.  1175. 
Co.  V.  Klauder-Weldon  Dyeing  SDOahall  v.  Lofland,  —  Del.  Ch. 
Maeh.  Co.,  198  N.  Y.  App.  Div.  564,  — ,  114  Atl.  224,  afE'd  —  DeL  — , 
190  N.  T.  Supp.  726.  118  Atl.  1. 

87Cahall  V.  Lofland,  —  Del.  Ch. 
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who  are  also  stockholders,  responsible  for  the  purchase  or  dis- 
count thereof  by  the  bank,  constitutes  a  valuable  and  sufficient 
consideration  for  the  individual  notes  of  such  directors  executed 
to  the  bank  for  their  pro  rata  shares  of  the  past  due  paper  so 
assigned.^" 

C.  Acts  Ultra  Vires  or  Illegal  or  Beyond  Authority  of 
Particular  Officer 

§  2434.  General  rules.  Directors  may  be  required  to  return 
to  the  corporate  treasury  money  expended  by  them  without  law- 
ful authority.'^ 

D.  Negligence 

§  2442.  In  general.  Directors  and  officers  of  a  bank  are 
liable  for  losses  due  to  their  negligent  mismanagement.'*  And 
liability  may  result  from  mere  inaction  on  their  part,  where 
such  inaction  is  the  proximate  cause  of  a  loss.®^  A  director  of 
a  bank  is  bound  to  exercise  ordinary  care  and  diligence  in  the 
administration  of  its  affairs  and  is  liable  for  injury  resulting 
from  his  nonobservance  of  this  duty  where  such  nonobservanee 
is  due  to  his  negligence.'*  And  the  common-law  liability  of 
directors  in  this  respect  is  not  restricted  by  the  Illinois  statute 
making  them  personally  liable  for  any  resulting  losses  in  case 
they  participate  in  or  consent  to  a  violation  of  the  law  limiting 
the  amount  that  may  be  loaned  by  the  bank  to  any  one  person 
at  one  time.'^  The  provision  of  the  Oklahoma  statute  requiring 
the  bank  commissioner  to  report  to  the  directors  any  officer  of. 
a  bank  found  by  him  to  be  dishonest,  reckless  or  incompetent, 
and  making  them  liable  for  any  loss  that  may  accrue  to  the  bank 
by  reason  of  his  dishonesty,  recklessness  or  incompetency  if 
they  neglect  or  refuse  to  remove  him,  merely  enlarges  the  ex- 

90  First  Nat.  Bank  v.  Freeman,  Munday,  297  111.  555,  131  N.  E. 
89   W.   Va.   344,   109   S.   B.    726.  103,  rev'g  218  111.  App.  385. 

91  Jesse  v.  Pour  Wheel  Drive  94  Chicago  Title  &  Trust  Co.  v. 
Auto  Co.,  177  Wis.  627,  189  N.  W.  Munday,  297  111.  555,  131  N.  E. 
276.  103,  rev'g  218  111.  App.  385. 

92  Creamery  Package  Mfg.  Co.  95  Niblack  v.  Munday,  218  111. 
V.  Wilhite,  149  Ark.  576,  233  S.  W.  App.  385,  judgment  rev  'd  on  other 
710.  grounds   297   111.    555,    131   N.   E. 

93  Chicago  Title  &  Trust  Co.   v.  103. 
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isting  liability  of  directors,  and  does  not  limit  their  liability  to 
that  specified  in  the  statute,  or  relieve  them  from  liability  for 
acts  of  negligent  mismanagement.'^  The  relative  degrees  of 
negligence  of  the  several  directors  does  not  affect  their-liability.'^ 

§2448.  — Ordinary  care  as  test.  A  corporation  and  its 
officers  and  agents  are  under  an  obligation  to  conduct  its  busi- 
ness with  ordinary  care  at  least.'*  Directors  of  a  bank  are  re- 
quired to  exercise  ordinary  care  and  prudence  in  the  administra- 
tion of  its  affairs,  and  slight  care  on  their  part  is  not  sufBicient." 

§2453.  Mistakes  and  errors  of  judgment — Limitations  of 
rule.  In  Massachusetts  the  standard  by  which  the  conduct  of 
trustees  of  savings  banks,  or  directors  of  a  trust  company  hav- 
ing a  savings  department,  is  measured  is  good  faith  and  sound 
discretion,  as  those  terms  ought  to  be  understood  by  reasonable 
men  of  wise  judgment,  and  the  rule  that  directors  of  pure 
business  corporations  acting  honestly  and  within  their  powers 
are  not  responsible  for  mere  errors  of  judgment  or  want  of  pru- 
dence is  not  applicable  to  them.^ 

§2460.  Particular  acts  as  negligence — In  general.^  Direc- 
tors may  be  held  liable  for  damages  occasioned  to  the  corporation 
by  their  negligence  in  refusing  or  omitting  to  proceed  against 
their  predecessors  in  office  to  recover  losses  sustained  by  the 
latters'  negligence.^  Directors  of  a  bank  are  negligent  when 
they  fail  to  heed  warnings  of  the  bank  commissioner,  especially 
where  they  are  inexperienced.*    The  cashier  of  a  bank  is  liable 

96  Creamery    Package    Mfg.    Co.  1  Cosmopolitan      Trust      Co.      v. 

V.   Wilhite,   149   Ark.   576,   233    S.  Mitchell,  —  Mass.  — ,   136  N.   E. 

W.   710.  403. 

97Eoseville    Trust    Co.   v.   Mott,  2  What  constitutes  negligence  of 

—  N.  J.  Eq.  — ,  107  Atl.  462,  aff'd  the  examining  committee  of  board 

—  N.  J.  Err.  &  App.  — ,  116  Atl.  of  directors  of  a  bank  in  examin- 
269.  ing  accounts,   see   Eoseville   Trust 

98Mathieson    Alkali    Works    v.  Co.  v.  Mott,  —  N.  J.  Eq.  — ,  107 

Arnold,  Hoffman   &  Co.,  280   Fed.  Atl.   462,    afC'd   —   N.    J.    Err.    & 

132.  App.  — ,  116  Atl.  269. 

99  Chicago  Title   &  Trust   Co.  v.  3  Harris   v.   Pearsall,   116   N.   Y. 

Munday,   297  111.    555,    131   N.    E.  Misc.   366,  190   N.   Y.   Supp.   61. 

103,  rev 'g  218  111.  App.  385.  4  Eoseville    Trust    Co.    v.    Mott, 

473 


§2460]  Pbivate  CoKPOBATioNS  [Ch.'42 

for  losses  due  to  his  negligence  in  making  loans  to  irresponsible 
persons.' 

,§  2467.  Excuses — ^Nonresidence.^ 

§  2468.  —  Ignorance.  Directors  of  a  corporation  are 
charged  with  a  reasonable  knowledge  of  its  accounts.  And 
they  are  chargeable  with  knowledge  of  the  fact,  showing  by  the 
corporate  books,  that  the  account  of  the  president  has  been  over- 
drawn for  twenty  years.' 

§  2469.  —  Want  of  experience  or  skilL^ 

§2471.  Liability  of  directors  of  national  banks  for  negli- 
gence.9 

E.  Liability  of  Directors  or  Other  Officers  for  Acts  of  Co- 
Director  or  Other  Officer 

§2477.  Liability  as  dependent  upon  lack  of  supervision — ^In 
general.  It  is  the  duty  of  directors  of  a  bank  to  exercise  rea- 
sonable supervision  over  its  affairs,  and  they  are  liable  for  losses 
suffered  by  the  bank  as  a  result  of  their  negligent  inaction  and 
omissions  in  this  respect.^"    They  have  no  right  to  become  in- 

—  N.  J.  Eq.  — ,  107  Atl.  462,  afE'd  8  Youth  and  inexperience  of  di- 

—  N.  J.  Err.  &  App.  — ,  116  Atl.      rector    considered    as    excuse    in 
269.  Eoseville  Trust  Co.  v.  Mott,  —  N. 

SAs  where  he  makes  loans  to  a  J.  Eq.  — ,  107  Atl.   462,  afE'd  — 

person  when  he  knows  that  he  is  N.  J.  Err.  &  App.  — ,  116  AtL  269. 

insolvent  and  is  a  nonresident  and  9  See  §  2647,  infra, 

has  no  property  in  the  state  sub-  10  A  bill  against  directors  of  a 

ject    to    execution,    and   that    the  bank  charging  that  they  exercised 

sureties  or  indorsers  on  his  notes  no  supervision  over  its  affairs  and 

are    insolvent.      Dennis    v.    First  made    no    inquiry    although    they 

State  Bank,   191   Ky.  837,  231   S.  knew  of  the  incompetence  and  dis- 

W.  538.  honesty    of    its   president   and   its 

6  As  to  the  distinction  between  vice-president,  who   conducted  its 

the  liability  of  resident  and  non-  affairs,    and    of    their    fraudulent 

resident   directors   of   a  bank,   see  misuse  of  its  funds  which  resulted 

Chicago  Title  &  Trust  Co.  v.  Mun-  in  losses,  was  held  to  charge  such 

day,   297   111.   555,   131  N.   E.   103,  negligence  as,  if  proven,  would  af- 

rev'g  218  111.  App.  385.  ford   a   basis    of   liability   on   the 

7F.  H.  Hill  Co.  V.  Barmore,  220  part   of  the   defendants.     Chicago 

111.  App.  222.  Title  &  Trust  Co.  v.  Munday,  297 
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active  members  of  the  board  or  mere  figureheads,  giving  no 
attention  whatever  to  the  affairs  of  the  bank.^^ 

§  2480.  What  constitutes  negligence— In  general.^^ 

§2485.  Negligence  in  appointment  of  untrustworthy  or  in- 
competent officer.  The  directors  are  guilty  of  a  breach  of 
trust  where  they  retain  in  a  responsible  position  a  man  who  has 
shown  himself  to  be  dishonest  and  unworthy  of  trust.^^ 

§2493.  Liability  for  acts  of  co-directors — In  general.    No 

director  can  be  held  liable  for  anything  save  the  results  of  his 
own  misconduct.^*    A  director  is  not-  responsible  for  the  negli- 
'  gent  omissions  of  his  co-directors  unless  he  actively  or  passively 
participated  in  such  negligent  omissions.^* 

§2501.  Liability  of  officers  not  directors  for  acts  of  other 
officers — In  general.  Officers  of  a  corporation  are  not  respon- 
sible for  the  acts  of  other  officers  in  using  money  paid  to  the 
corporation  to  be  used  for  a  particular  purpose  for  a  different 
purpose,  where  they  were  not  parties  to  and  had  no  knowledge 
of  the  agreement  under  which  the  money  was  paid  in,  and  had 
no  knowledge  that  it  was  being  expended  contrary  to  the  terms 
of  such  agreement.^^ 

F.  Fraud 

§  2504.  General  rule.  Fraudulent  entries  in  the  books  of  a 
bank  made  by  its  cashier,  or  under  his  direction,  are  sufficient 

lU.  555,  131  N.  E.  103,  rev'g  218  iSEoseville   Trust   Co.   v.    Mott, 

111.  App.  385.  —  N.  J.  Eq.  — ,  107  Atl.  462,  afE'd 

H  Chicago  Title  &  Trust  Co.  v.  —  N.  J.  Err.  &  App.  — ,  116  Atl. 

Munday,   297   111.   555,   131   N.   E.  269. 

103,  rev'g  218  111.  App.  385.  14 Cosmopolitan     Trust     Co.     v. 

12  Liability     of     directors     for  Mitchell,  —  Mass.  — ,  136  N.  E. 

losses   from    acts    of    cashier,    see  403. 

Boseville  Trust  Co.  v.  Mott,  —  N.  IS  Chicago  Title  &  Trust  Co.  v. 

J.  Err.  &  App.  — ,   107  Atl.   462,  Munday,   297   111.   555,   131   N.   E. 

afE'd  —   N.   J.   Eq.   — ,    116   Atl.  103,  rev'g  218  111.  App.  385  on  other 

269.  grounds. 

Liability    of    directors '    examin-  16  Tintie-Delaware    Min.    Co.    v. 

ing   committee    of   trust   company  Salt  Lake,  F.  &  K.  K,  Co.,  59  Utah 

for  negligence,  see  Eoseville  Trust  437,  203  Pac.  871. 
Co.  V.  Mott,  —  N.  J.  Eq.  — ,  107 
Atl.   462,    aff'd   —   N.   J.    Err.    & 
App.  — ,  116  Atl.  269. 
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to  raise  an  inference  of  guilt  against  him,  in  an  action  against 
him  and  the  surety  on  his  bond  to  recover  the  amount  of  a  loss 
alleged  to  have  been  sustained  by  reason  of  his  fraudulent  acts.^'' 
An  agent  who  perpetrates  a  fraud  upon  the  corporation  in  effect- 
ing a  sale  of  its  property  forfeits  his  right  to  compensation  for 
his  services.^* 

G.  Misappropriatwn.;    Conversion   or   Diversion    of    Corporate 

Assets 

§  2505.  General  rules.  .  When  it  is  shown  that  corporate 
funds  have  come  into  the  hands  of  officers  and  that  they  have 
misappropriated  them,  the  burden  is  on  such  officers  to  show  that 
they  have  reimbursed  the  company,  and  if  they  fail  to  do  so, 
they  will  be  charged  therewith. ^^  A  deed  by  an  officer  of  an 
insolvent  bank  conveying  all  of  his  property  to  the  bank  com- 
missioner, absolute  in  form  but  intended  merely  to  secure  the 
payment  of  the  bank  wrongfully  appropriated  by  the  grantor, 
is  fraudulent  as  to  the  grantor's  creditors.^" 

§  2507.  Consent  or  ratification.  That  the  receiver  of  a  cor- 
poration has  recovered  a  judgment  against  an  officer  for  eon- 
version  of  its  assets  wiU  not  preclude  it,  on  the  ground  of 
ratification,  from  recovering  the  proceeds  of  such  assets  from  a 
creditor  of  the  officer  to  whom  he  paid  the  same  in  satisfaction 
of  his  individual  debt,  where  such  judgment  against  the  officer 
has  not  been  satisfied.*^ 

17  Holder  v.  Farmers'  Exch.  Hence  a  failure  to  find  that  of- 
Bank,  28  Ga.  App.  21,  110  S.  E.  fleers  have  reimbursed  the  company 
762.  for      funds      misappropriated      by 

18  Evidence  held  to  show  that  them  is  a  finding  against  them, 
an  agent  in  negotiating  with  the  Enterprise  Printing  &  Publishing 
company  for  increased  commission  Co.  v.  Craig,  —  Ind.  App.  — ,  135 
for   making    a   sale    at    a    greater  N.  E.  189. 

price  than  that  proposed  disclosed  20  Hunter  v.    Anthony,    209   Mo. 

all  of  the  facts  to  it,  and  was  not      App.   1,   236   S.   W.   412. 
guilty  of  any  fraud.     Laughner  v.  2X  Peoples  State  Bank  v.   Kelly, 

Schell,  276  Fed.  241.  —  Ind.  App.  — ,  136  N.  E.  30. 

19  Enterprise  Printing  &  Pub- 
lishing Co.  v.  Craig,  —  Ind.  App. 
— ,  135  N.  E.  189. 
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§2509.  Illustrations  of  rules — In  general.  The  president 
and  sales  manager  of  a  corporation  is  liable  to  it  for  the  pro- 
ceeds of  sales  made  by  him  for  it.^^  The  treasurer  of  a  business 
corporation  is  not  guilty  of  misappropriating  or  misapplying 
corporate  funds  if  he  pays  them  out  upon  the  order  of  the 
officer  authorized  under  the  by-laws  to  order  the  funds  dis- 
bursed.^' 

§2S11.  — Stock  transactions.  It  is  a  fraud  on  the  corpo- 
ration and  the  other  stockholders  for  directors  to  illegally  issue 
stock  to  themselves  for  past  services.^*  A  trust,  resulting  or 
constructive,  arises  in  favor  of  a  corporation  against  its  president, 
who  is  also  a  director,  as  to  stock  received  by  him  in  return 
for  a  transfer  or  sale  by  him  of  its  property .^^ 

§2512.  — Payment  of  personal  debts  of  officers.  Directors 
may  be  required  to  return  to  the  corporate  treasury  money 
expended  by  them  to  defend  suits  brought  against  certain 
directors  individually  and  which  did  not  affect  the  corporation's 
rights,  where  all  of  the  stockholders  did  not  consent  to  such 
expenditure.*^  A  corporation  has  a  cause  of  action  against  a 
person  who  knowingly  accepts  corporate  funds  in  payment  of 
the  individual  debt  of  an  officer  of  the  corporation,  unless  the 
corporation  validly  authorizes  such  an  appropriation  of  its 
funds  or  afterwards  ratifies  it,  since  in  such  case  the  person 
receiving  the  money  and  the  officers  are  joint  tort-feasors.^''  So 
where  an  officer  issues  corporate  notes  without  authority  and 
negotiates  them  to  pay  his  personal  debt  to  a  person  who  accepts 
them  with  knowledge  of  the  facts,  the  corporation  may  recover 
the  amount  thereof  from  such  person.*^     In  Indiana  where  an 

22  Master  Spark  Co.  v.  Hicker-  Auto  Co.,  177  "Wis.  627,  189  N.  W. 
son,  211  Mich.  411,  179  N.  W.  232.  276. 

23  Hubert  v.  American  Surety  27  Dixie  Industrial  Co.  v.  Bank 
Co.,  26  N.  M.  365,  192  Pac.  487.  of  Wetumpka,  207  Ala.  293,  92  So. 

24  Wilson  V.  Brown,  269  Pa.  225,  786.     See  also  §  1929,  supra. 

112  Atl.   1.                                   ■  28Saperson  v.  Burstein,  274  Fed. 

25Lezinsky      v.      Mason      Malt  797. 

Whiskey    Distilling    Co.,    185    Cal.  No  recovery  can  be  had  in  such 

240,  196  Pac.  884.  case  where  the  person  taking  the 

26  Jesse     V.     Four- Wheel     Drive  notes     assumed,    as    part    of    the 
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officer  of  a  corporation  sells  its  property  and  applies  the  pro- 
ceeds in  payment  of  his  individual  debt,  the  receiver  of  the 
corporation  may  recover  the  money  from  the  person  to  whom 
it  was  paid  in  an  action  for  money  had  and  received  even 
though  such  person  did  not.  know  that  it  belonged  to  the 
corporation.^^  The  burden  is  on  the  defendant  in  such  an  action 
to  establish  a  defense  that  the  indebtedness  paid  with  the  con- 
verted money  was  an  indebtedness  of  the  corporation.**  The 
rule  that,  where  one  of  two  innocent  persons  must  suffer  by  the 
acts  of  a  third,  he  who  has  enabled  such  third  person  to  occasion 
the  loss  must  sustain  it,  does  not  apply  so  as  to  prevent  a  re- 
covery from  the  officer 's  creditor,  where  the  officer  was  guilty  of 
a  crime  in  converting  the  money  and  applying  it  in  payment  of 
his  individual  debt,  especially  where  it  is  not  shown  that  the 
company  was  guilty  of  negligence,  or  was  otherwise  culpable,  in 
selecting  or  retaining  him  as  its  officer.*^ 

§2513.  — Excessive  salaries.** 

§  2517.  Extent  of  liability.**  "Where  all  the  directors  either 
join  in  or  consent  to  a  misappropriation  of  corporate  funds,  each 
is  liable  for  the  entire  amount  diverted,  without  regard  to  the 
degree  of  dereliction  of  which  each  is  guilty.**  Directors  who 
profit  by  their  official  misconduct  will  be  required  to  return 
what  they  have  received  and  will  be  deprived  of  any  advantage 
obtained  by  their  misconduct.*^    The  damages  recoverable  in  a 

transaction,  corporate  debts  in  ex-  30  Peoples  State  Bank  v.  Kelly, 

cess   of   the   amount  of  the   notes,  —  Ind.  App.  — ,  136  N.  E.  30. 

and  applied  their  proceeds  to   the  31  Peoples  State  Bank  v.   Kelly, 

payment  of  such  debts.     Saperson  —  Ind.  App.  — ,  136  N.  E.  30. 

V.  Burstein,  274  Fed.   797.  32  See  §2755,  infra. 

29  Peoples  State  Bank  v.  Kelly,  3SSee  also  §§4090,  4093,  infra. 

—  Ind.  App.  — ,  136  N.  E.  30.  34  As   where    all   join   in   voting 

Evidence    that    the    of6.cer    sold  stock  to  directors  as  compensation, 

assets   of  the  corporation   and   de-  and  all   co-operate   in   subscribing 

posited    the    proceeds    in    the    de-  for   stock   on   special   terms  which 

fendant    bank    in    his    own    name,  operate   as   a   fraud    on  the    other 

taken    in    connection    with    other  stockholders  and  on  creditors.     Ca- 

facts     and     circumstances     shown,  hall    v.     Lofland,    —    Del.     Ch. — , 

held   sufficient   to    show   a   conver-  114  Atl.  224,  afE'd  —  Del.  — ,  118 

sion    of    the    money    in    question.  Atl.    1. 

Peoples    State   Bank   v.   Kelly,   —  35  Directors  who  improperly  vote 

Ind.  App.  — ,  136  N.  E.  30.  themselves  stock  as  compensation, 
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stockholder 's  suit  against  the  directors  of  a  bank  for  negligence 
in  failing  to  proceed  against  their  predecessors  in  office  to  re- 
cover losses  sustained  by  reason  of  the  latter 's  negligence  are 
the  amount  which  the  bank  could  probably  have  collected  from 
the  former  director  if  the  defendants  had  proceeded  to  enforce 
their  liability.'®    In  a  proper  case,  interest  is  recoverable.'" 

§  2518.  Question  as  one  for  the  jury.  Whether  there  actu- 
ally was  a  misappropriation  is  generally  a  question  of  fact  for 
the  jury," 

xxvn.  LiABiury  of  officers  on  corporate  contracts  or  for 

DEBTS   OF  THE  CORPORATION 

§  2520.  Authorized  contract  for  disclosed  principal.  Where 
the  contract  only  purports  to  bind  the  corporation,  to  hold  the 
agent  personally  liable  there  must  be  some  element  of  fraud  or 
deceit  in  what  he  did,  or  an  express  or  implied  warranty  on 
his  part  that  he  had  authority  to  bind  the  corporation.''  Per- 
sons who  sign  a  contract  purporting  to  have  been  jnade  by  a 
corporation  as  president  of  the  corporation  and  as  a  witness, 
respectively,  cannot  be  held  personally  liable  thereon  where  the 
complaint  contains  no  allegation  of  fraud,  and  no  appropriate 
allegation  by  which  they  can  be  charged  as  principals  or  as 
contracting  parties  by  reason  of  the  presence  of  their  names 
upon  the  contract.*"  ,  Agents  of  a  corporation  who  convert 
property  belonging  to  a  third  person  to  its  use,  while  acting  on 
its  behalf,  cannot  be  held  personally  liable  on  an  implied  con- 
tract to  pay  for  it.*^     A  mere  agent  of  a  corporation  is  not 

and  who  subscribe   for  stock   and  — ,  114  Atl.  224,  aff'd  —  Del.  — , 

give  their  notes  for  the  amount  of  118  Atl.  1. 

such    subscriptions    under    an    ar-  38  Holder     v.     Farmers '     Exch. 

rangement   whereby    dividends    on  Bank,   28   Ga.  App.   21,  110   S.  E. 

the  stock  are  credited  on  the  notes,  762. 

will  be  required  to  repay  all  divi-  39Loveland  v.  Hanson,  172  Wis. 

denda  received   by   them    on   such  627,  179  N.  "W.  782. 

stock;     Lofland  v.   Cahall,  —  Del.  40  Gordon    v.    Anderson,    200    N. 

— ,  118  Atl.  1,  aff'g  —  Del.  Ch.  — ,  T.  App.  Div.  616,  193  N.  T.  Supp. 

114  Atl.  224.  665. 

36  Harris  v.  Pearsall,  116  N.  T.  41  Ward  v.  Guthrie,  193  Ky.  76, 
Misc.  366,  190  N.  T.  Supp.  61.  234  S.  W.  955. 

37  Cahall  v.  Lofland,  —  Del.  Ch. 

479 


2520] 


Private  Corpoeations 


[Ch.  42 


liable  for  breach  of  an  implied  warranty  that  fertilizer  sold  by 
it  was  reasonably  adapted  to  the  purpose  for  which  it  was  pur- 
chased, where,  there  is  nothing  in  the  evidence  to  connect  him 
with  the  alleged  conduct  of  the  corporation.*^ 


§  2521.  Personal  liability  expressly  agreed  upon  *3  Of  course 
officers  of  a  corporation  are  individually  liable  on  contracts 
entered  into  by  them  as  individuals  and  not  on  behalf  of  the 
company.**  And  by  agreement  they  may  become  personally 
liable  on  contracts  made  by  them  for  the  benefit  of  the  corpora- 
tion.*^ So  directors  are  personally  liable  on  their  contracts 
guaranteeing  the  performance  of  corporate  contracts,*^  although 
the  consideration  for  the  guaranty  does  not  move  to  them  per- 
sonally *''  and  on  notes  executed  by  them  for  money  borrowed  by 
them    as    individuals    for    the    benefit    of    the    corporation.*' 


42  Patterson  v.  Orangeburg 
Fertilizer  Co.,  117  S.  C.  140,  108 
S.  B.  401. 

43  See   also   §  1447,   supra. 

44  Namura  v.  Machulsky,  — 
Conn.  — ,  114  Atl.  672. 

President  of  a  bank  held  per- 
sonally liable  on  his  agreement  to 
pay  the  cashier  a  bonus  in  addi- 
tion to  his  salary,  to  be  measured 
by  the  income  on  a  specified  num- 
ber of  shares  of  stock.  Cruse  v. 
Eslinger,  —  Mo.  App.  — ,  235  S. 
W.  496. 

A  defense  to  an  action  on  a 
contract  against  officers  of  a  cor- 
poration as  individuals  that  the 
contract  was  made  with  the  corpo- 
ration should  be  specially  pleaded. 
Namura  v.  Machulsky,  —  Conn. 
— ,  114  Atl.  672. 

45  Commercial  Finance  Co.  v. 
De  Martelly,  —  Pa.  — ,  112  Atl. 
447. 

46  Where  stock  is  issued  to  a, 
person  for  a  certain  sum  under  an 
agreement  by  the  corporation  to 
undertake  to  sell  enough  of  such 
stock  to  reimburse  such  person  for 
the  amount  so  paid  with  interest. 


directors  who  sign  a,  note  for  the 
purpose  of  guaranteeing  to  such 
person  that  the  proceeds  of  the 
sale  of  stock  will  be  paid  to  him 
until  he  has  received  the  amount 
agreed  upon  are  not  liable  on  said 
note  in  the  absence  of  any  de- 
fault on  the  part  of  the  corpora- 
tion. Waldo  V.  Stevenson,  69  Colo. 
273,  193  Pac.  557. 

47  An  agreement  to  advance 
money  to  the  corporation  is  a 
sufficient  consideration  for  an 
agreement  by  corporate  officers  to 
personally  guarantee  the  payment 
of  accounts  of  the  corporation  as- 
signed to  the  lender  as  collateral 
security  and  to  pay  the  same  on 
demand  at  any  time  after  their 
maturity,  and  the  making  of  the 
advances,  followed  by  nonpayment 
of  the  assigned  accounts,  fixes  the 
liability  of  the  officers.  Commer- 
cial Finance  Co.  v.  De  Martelly, 
—  Pa.  — ,  112  Atl.  447. 

48  Directors  of  a  bank  may  as 
individuals  borrow  money  for  the 
accommodation  of  the  bank,  and 
a  note  executed  by  them  for  money 
borrowed  for  that  purpose  is  valid 
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Whether  officers  are  personally  liable  on  contracts  made  for  the 
benefit  of  the  corporation  is  to  be  determined  by  a  construction 
of  the  contract  in  question,  and  is  a  question  of  law.*'  That  the 
manager  of  a  corporation  agrees  with  it  to  pay  certain  accounts 
against  it  does  not  affect  the  liability  of  the  corporation  to  the 
creditors  to  whom  such  accounts  are  owing,  and  the  fact  that 
he  pays  them  out  of  assets  of  the  corporation  is  not  a  loss  of 
money  by  wrongful  abstraction  within  the  meaning  of  a  bond 
indemnifying  the  corporation  against  loss  by  such  abstraction 
by  him.^" 

§2525.  Personal  liability  where  officer  exceeds  his  author- 
ity^General  rule.  A  corporate  officer  who  acts  beyond  his 
authority  in  making  a  contract  is  personally  liable  thereon.^^ 

§  2526.  —  Where  other  party  to  contract  has  knowledge,  or 
is  chargeable  with  knowledge,  of  want  of  power.  There  is  no 
personal  liability  where  the  other  party  to  the  contract  has 
knowledge,  or  is  chargeable  with  knowledge,  of  the  want  of 
authority  of  the  ofHcer.^^ 

§2530.  Personal  liability  where  contract  ultra  vires.  Offi- 
cers are  not  personally  liable  for  ultra  vires  acts  of  the  corpora- 
tion which  are  not  illegal.  So  they  are  not  personally  liable 
for  injuries  to  a  passenger  in  an  automobile  hired  from  the  com- 

and  enforceable   against   them,   al-  De  Martelly,  —  Pa.   — ,   112   Atl. 

though     the     lender     is     informed  447. 

when  the  loan  is  made  that  the  60  Geo.  Birrell,  Inc.  v.  Fidelity- 
directors  want  it  made  to  them  as  &  Casualty  Co.,  193  Iowa  860,  188 
individuals  rather  than  to  the  bank.  N.  W.   26. 

because    they   do    not    want    it    to  Si  See   Flick   v.   Jordan,    74  Ind. 

show  as  a  liability  on   the  books  App.  314,  129  N.  E.  42. 

of  the  bank,  and  knows  that  their  52  A   director    is    not   personally 

purpose    is    to    deceive    the    bank  liable   on   notes   signed   by  him   in 

commissioner  by   failing   to   enter  behalf   of  the   corporation,   where 

the    note    as    a    liability    on    the  the   agent   of  the   payee   knew   of 

books   of   the   bank,    even   though  his    want    of    authority    but    in- 

their   acts    in    this   respect    woiild  duced  him  to  sign  by  falsely  repre- 

render      them      criminally     liable.  senting    that    the    other    directors 

Felker    v.    Boatmen's    Bank,    146  had    consented    to    his    doing    so. 

Ark.  186,  225   S.   W.   306.  Loveland  v.  Hanson,  172  Wis.  627, 

49  Commercial     Finance     Co.     v.  179  N.  W.  782. 
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pany,  due  to  the  negligence  of  its  servant  who  was  driving  the 
car,  though  the  contract  of  hiring  was  ultra  vires.*' 

§2S31.  Liability  as  dependent  upon  how  ofQcers  sign  con- 
tract— In  general." 

§  2532.  —  Construction  in  favor  of  officer.  "Where  the  man- 
aging officers  of  a  corporation  enter  into  a  contract  which  they 
might  have  made  as  its  agents  and  relating  to  the  kind  of  busi- 
ness in  which  it  is  engaged,  a  presumption  arises  that  they  con- 
tracted in  its  behalf,  which  presumption  is  more  or  less  easily 
rebuttable  according  to  the  circumstances  of  the  particular  ease.'* 

XXVIII.    LIABILITY   OF   OFFICERS    TO   THIRD   PERSONS   FOR   TORTS 

§  2535.  Statement  of  general  rule.  Where  the  corporation 
acts  through  its  president  in  wrongfully  appropriating  money 
paid  for  stock  by  a  purchaser,  which  professedly  was  to  be 
used  for  development  purposes,  to  the  payment  of  old  debts,  the 
president  is  personally  liable  to  the  purchaser,  equally  with  the 
corporation.*^  Where  a  corporation  joins  with  its  president, 
who  is  its  principal  stockholder,  in  violating  the  fiduciary  rela- 
tionship existing  between  the  latter  and  a  third  person  for 
whom  such  officer  is  acting  as  agent,  as  a  result  of  which  the 
corporation  receives  secret  profits  made  by  the  president  in  the 
execution  of  such  agency,  they  are  joint  tort  feasors,  and  the 
president  is  liable  to  his  principal  for  the  full  amount  of  such 
profits  though  he  does  not  own  all  the  stock  of  the  corporation.*'' 
The  rule  of  nonliability  of  an  agent  or  servant  on  account  of 
nonfeasance  is  limited  to  breaches  of  duty  owed  by  him  to  his 

S3  Staacke  v.  Eoutledge,  111  made  by  officers  of  a  corporation ' 
Tex.  489,  241  S.  W.  994,  modifying  organized  to  carry  on  the  build- 
judgment  —  Tex.  Civ.  App.  — ,  ing  construction  business  and 
175  N.  W.  444.  which  was  constructing  the  build- 
64  See  §§  1441-1486,  supra.  ing  in  question,  was  made  in  be- 
fiSIn  Namura  v.  Machulsky,  —  half  of  the  corporation. 
Conn. — ,  114  Atl.  672,  the  evidence  66  Eumery  v.  Standard  Seed 
was  held  sufficient  to  rebut  the  Tester  Co.,  194  Iowa  325,  189  N. 
presumption    that    a    contract    for  W.  667. 

installing  plumbing  in   a  building  67  Parks   v.    Schoellkopf    Co.,  — 

and  for  extra  work  and  materials  Tex.  Civ.  App.  — ,  230  S.  W.  704. 
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principal,  and  has  no  application  where  there  is  a  breach  of 
duty  owing  by  the  agent  himself  to  third  persons.*' 

§  2536.  Participation  in  tort  as  essential  to  liability.  A  mere 
agent  of  a  corporation  is  not  liable  for  damages  resulting  from 
the  sale  of  fertilizer  containing  injurious  ingredients  where  there 
is  nothing  in  the  evidence  to  connect  him  with  the  alleged 
wrongful  conduct  of  the  corporation.*" 

§  2537.  Liability  as  joint  and  several.^" 

§2539.  Conversion — In  general.  An  officer  or  agent  of  a 
corporation  is  personally  liable  in  damages  for  conversion  of 
property  belonging  to  a  third  person,  though  in  doing  the  acts 
complained  of  he  is  acting  for  the  corporation  and  within  the 
scope  of  his  authority.®^  Where  money  deposited  with  a  cor- 
poration for  investment  is  lost  through  intentional  wrongful 
acts  on  the  part  of  its  officers,  an  officer  who  actively  participates 
in  such  acts  is  liable  to  the  depositor.^'' 

§  2542.  Fraud  or  deceit — In  general.  A  corporate  officer  or 
agent  is  personally  liable  for  damages  caused  by  his  fraud  or 
deceit,  to  the  person-  directly  injured  thereby.^*  The  president 
of  a  corporation,  who  with  another  person  controls  it,  is  person- 
ally responsible  for  false  representations  made  by  him  to  in- 
duce a  person  to  purchase  land  from  the  corporation.**  And 
directors  are  personally  responsible  where  they  induce  a  person 

68  Love  V.  Nashville  Agricul-  Liability  on  implied  contract, 
tural     &     Normal     Institute,     146      see  §  2520,  supra. 

Tenn.  55i),  243  S.  W.  304.         ^  62  Goodnow    v.    Leeper,   —    Mo. 

69  Patterson        v.        Orangeburg      — ,  239  S.  W.  135. 

Fertilizer   Co.,   117   S.    C.   140,   108  63  Evidence     in    an     action     fon 

S.  E.  401.  damages    for    deceit    in    inducing 

60  Effect  on  liability  of  eorpo-  plaintiff  to  sell  his  stock  held  to 
ration  of  exoneration  of  employe  support  a  finding  that  the  defend- 
by  whose  act  tort  was  committed,  ant  was  not  guilty,  of  fraud, 
see  §  3353,  infra.  Seitz    v.    Erey,    —   Minn.   — ,    188 

SlSemple    v.     Morganstern,     —  N.  W.  266. 

Conn.   — ,   116   Atl.   906;    Ward   v.  64  Fowler  v.  Small,  —  Tex.  Civ. 

Guthrie,   193   Ky.    76,    234    S.    W.  App.  — ,  244  S.  W.  1096. 
955. 
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to  loan  money  to  an  insolvent  corporation  by  fraud.®^  Where 
an  officer  undertakes  to  sell  a  stockholder's  stock  along  with  his 
own,  and  misrepresents  the  amount  to  be  paid  for  it  by  the 
purchaser,  he  is  liable  to  the  stockholder  for  secret  profits  made 
by  him  in  the  transaction.®^  The  stockholder  cannot  recover 
against  the  officer,  however,  where  he  rescinds  the  contract  of 
sale  because  of  the  buyer's  default,  and  afterwards  sells  the 
stock  to  the  buyer  pursuant  to  a  new  and  independent  contract 
for  a  new  consideration.  But  a  mere  attempt  to  rescind  will  not 
have  that  effect,  where  there  is  no  actual  rescission  and  the 
original  contract  is  carried  out.  Whether  there  was  or  was.  not 
a  rescission  and  a  new  contract  is  a  question  of  fact.®''  A  stock- 
holder is  not  in  a  position  to  charge  fraud  because  larger  divi- 
dends were  not  paid,  where  he  assisted  in  initiating  and  carry- 
ing out  a  policy  of  paying  dividends  at  a  specified  rate  and 
carrying  all  profits  above  that  amount  in  a  surplus  fund  as 
additional  working  capital,  and  never  objected  to  such  action 
though  he  had  full  knowledge  of  the  facts.®'  A  corporate  officer 
is  not  liable  for  fraud  unless  damages  have  resulted.®® 

§  2544.  Fraudulent  representations  as  to  financial  condition 
— In  general.  Where  printed  statements  as  to  the  financial 
condition  of  a  corporation  are  printed  and  circulated  with  the 
knowledge  and  consent  of  its  officers  and  directors  for  the  pur- 
pose of  thereby  inducing  people  to  purchase  stock  in  the  com- 
pany, they  are  liable- to  purchasers  of  its  stock  for  false  repre- 
sentations contained  in  such  statements  to  the  same  extent  as  if 
such  representations  had  been  made  by  them  directly  to  such 
purchasers.'"'  Positive  statements  by  directors  or  officers  of  a 
corporation  as  to  its  past  or  present  earnings,  or  as  to  the  value 
6r  soundness  of  its  assets,  or  as  to  the  amount  of  its  liabilities, 
or  the  present  value  of  its  stock,  or  as  to  the  sale  of  any  of  its 
assets,  are  statements  of  fact  upon  which  a  prospective  pur- 

66  Harper   v.   Oak  Ridge   Supply  68  Seitz    v.    Frey,   —   Minn.    — , 

Co.,  —  N.  C.  — ,  114  S.  E.  173.  188  N.  W.  266. 

66  Stanton  v.  Hamilton,  272  Fed.  69  Interocean  Oil  Co.  v.  Ames, 
432;   Stanton  v.  Hample,  272  Fed.  149   La.   338,   89   So.   205. 

424.  70  Morrow  v.   Franklin,  289  Mo. 

67  Stanton  v.  Hamilton,  272  Fed.       549,  233   S.  W.   224. 
432. 
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chaser  has  a  right  to  rely,  and  not  mere  expressions  of  opinionJ^ 
A  representation  that  a  railroad  financed  and  built  by  the  cor- 
poration has  been  sold  for  future  delivery  at  a  profit  of  a  million 
dollars  more  than  it  is  carried  for  on  the  books  of  the  company 
is  actionableJ^  The  false  statement  need  not  have  been  the 
sole  cause  which  induced  the  plaintiff  to  purchase  the  stock, 
but  it  is  sufficient  if  it  was  one  of  the  causes  which  substantially 
contributed  to  the  purchased*  Though  a  person  purchasing 
stock  from  directors  or  officers  is  a  stockholder  and  therefore 
has  a  right  to  examine  the  books  and  accounts  of  the  company 
for  himself,  he  is  not  bound  to  do  so,  but  may  rely  upon  the 
statements  of  such  officers  or  directors  as  to  the  condition  of  the 
company.''* 

§  2545.  —  Concealment  as  fraud.  Fraud  may  be  committed 
by  concealment  of  material  facts.''^ 

§  2546.  —  Knowledge  of  falsity  of  statements  and  intention 
to  deceive.  Scienter  must  be  alleged  and  proved  in  actions 
for  deceit.''^  The  officer  must  have  known  that  the  representa- 
tions were  false  and  must  have  made  them  with  intent  to  de- 
ceive.''' But  it  is  not  necessary  to  allege  in  terms  that  the  de- 
fendant knew  that  the  representations  were  false.  It  is  suffi- 
cient if  the  language  used  is  tantamount  to  an  express  allega- 
tion of  scienter.''*     The  president  ■  and  general  manager  of  a 

VI  Morrow  v.  Franklin,   289  Mo.  spired  to   operate  the  hotel  under 

549,  233   S.   W.  224.  the  screen  of  the  corporation  and 

va  Morrow  v.   Franklin,  289   Mo.  ordered   the   coal   from   the    plain- 

549,  233  S.  W.  224.  tiff   for   that   purpose   with   intent 

'i'S  Morrow  v.  Franklin,  289  Mo.  not  to  pay  for  it,  held  insufficient 
549,  233  S.  W.  224.                                 '  to  show  conspiracy  or  fraud  or  an 

T4  Morrow  v.   Franklin,   289   Mo.  intent    not    to    pay    for    the    coal. 

549,  233  S.  W.  224.  Devoy  &  Kuhn  Coal  &  Coke  Co.  v. 

75  Fowler  v.  Small,  —  Tex.   Civ.  Vandeventer     Hotel     Co.,    —    Mo. 

App.  — ,  244  S.  W.  1096.  App.  — ,  227  S.  W.  636. 

Evidence   in   an   action   to   hold  76  Morrow  v.  Franklin,  289  Mo. 

managing     officers     and     directors  549,  233  S.  W.  224. 

liable   on  a   debt  of  a  hotel   com-  77  Smeland'  v.   Eenwick,   50    Cal. 

pany   for   coal   sold   to   it    on   the  App.  565,  196  Pac.  283. 

theory  that  they  knew  the   corpo-  78  Petition  in  action  against  of- 

ration  to  be  insolvent,  which  fact  fleers  who   sold  stock  to  plaintifE 

was  concealed  from  the  public  and  held  sufficient.     Morrow  v.  Frank- 

the   creditors,   and  that  they  con-  lin,  289  Mo.  549,  233  S.  W.  224. 
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corporation  is  bound  to  know  its  financial  condition  in  making 
material  representations  with  respect  to  it  in  selling  shares  of 
his  own  stock.™  Directors  of  a  bank  or  trust  company  will  be 
presumed  to  be  familiar  with  its  assets,  liabilities,  past  earnings, 
surplus  and  profits,  where  they  would  necessarily  possess  such 
information  if  they  had  performed  the  duties  imposed  upon 
them  by  the  statute.*"  And  the  chairman  of  the  board  of  di- 
rectors of  a  bank  is  charged  with  knowledge  that  so-called  div- 
idends paid  by  it  were  in  fact  distributions  of  capital.*^ 

§  2547.  —  Liability  as  dependent  on  participation  of  ofScer 
sought  to  be  held  liable.  A  director  or  other  corporate  officer 
is  not  liable  for  false  statements  made  by  another  officer  in  which 
he  did  not  participate  and  which  he  did  not  authorize,  nor 
sanction.  The  fraud  must  be  brought  home  to  him  indi- 
vidually.*^ 

§2548.  — Contracting  debt  or  receiving  deposits  with 
knowledge  of  insolvency.*'  Officers  of  a  bank  are  personally 
liable  to  a  depositor  for  permitting  him  to  make  a  deposit,  or 
inducing  him  to  leave  in  the  bank  a  deposit  which  he  would 
otherwise  have  withdrawn,  when  they  know  or  are  chargeable 
with  knowledge  that  the  bank  is  insolvent  and  the  statute  makes 
it  a  criminal  offense  for  them  to  receive  deposits  under  such 
circumstances.'* 

§  2549.  —  Declaration  of  unearned  dividend.** 

§2553.  — Measure  of  damages.  The  measure  of  damages 
for  fraud  in  inducing  a  person  to  enter  into  a  contract  with  the 

TOWilgrube  v.  Nast,  —  Wis.  — ,  84  President  held  liable  where  he 

190  N.  W.  451.  induced  plaintiff,   who   was   about 

80  Morrow  v.  Franklin,  289  Mo.  to  withdraw  his  deposit  because 
549,  233   S.   W.  224.  of  rumors  that  the  bank  was  in- 

81  J.  C.  Miller  Estate  v.  Drnry,  solvent,  to  let  it  remain  by  falsely 
—  Wash.  — ,  208  Pac.  77.  representing   that   it   was   solvent. 

szgmeland  v.  Eenwick,  50  Cal.  Hughes  v.  Martin,  81  Okla.  89, 
App.  565,  196  Pac.  283.  196  Pac.   951. 

83  Statutory      liability      to      de-  86  See   §§3742-3748,  infra, 

positors  for  receiving  deposits 
with  knowledge  that  the  bank  is 
insolvent,  see  §  2646,  infra. 
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corporation  is  the  loss  suffered  by  such  person  by  having  en- 
tered into  the  contract  and  not  that  suffered  by  reason  of  its 
subsequent  breach.*^  The  measure  of  damages  for  deceit  in 
inducing  the  purchase  of  stock  is  the  difference  between  the 
value  it  would  have  had  if  defendant 's  representations  in  regard 
to  it  had  been  true  and  its  real  value  at  the  time  of  its  pur- 
chase.*' Evidence  as  to  the  condition  of  the  company  after  the 
sale  of  the  stock  to  the  plaintiff  is  admissible  as  bearing 
on  the  value  of  the  stock  at  the  time  of  its  purchase,  especially 
where  it  is  shown  that  there  had  been  no  radical  changes  in  its 
real  assets  and  liabilities  in  the  meantime.**  Where  the  presi- 
dent of  a  corporation  induces  a  person  to  purchase  stock  from 
him  and  from  it  by  false  representations,  and  agrees  to  in- 
demnify him  against  loss,  and  when  the  buyer  discovers  the 
fraud  gives  him  notes  of  the  corporation  for  the  amount  paid 
for  the  stock,  and  falsely  represents  that  he  is  personally  liable 
thereon  when  he  is  not,  he  is  liable  to  the  purchaser  only  for 
the  amount  paid  for  the  stock  with  legal  interest  from  the  date 
of  payment,  and  for  conventional  interest  and  attorney's  fees 
provided  for  in  the  note.*^  The  damages  sought  to  be  recov- 
ered must  be  shown  to  have  resulted  from  or  been  caused  by 
the  fraud  alleged.^" 

§  2554.  Remedies  for  fraud.^i 

§  2555.  Infringement.  Where  an  infringement  is  begun  by 
a  partnership,  and  one  partner  buys  out  the  other  and  continues 
the  infringement  by  means  of  a  corporation  of  which  he  is  the 

Sfllnteroeean    Oil   Co.,   S.   A.    v.  representations    as    to    its    equip- 

Ames,  149  La.  338,  89  So.  205.  ment,   and  seeking  to  recover  the 

87  Morrow  v.  Franklin,  289  Mo.  damages  suffered  by  plaintiff  as  a 
549,  233  S.  W.  224.  result  of  the  corporation's  breach 

88  Morrow  v.  Franklin,  289  Mo.  of  the  contract  due  to  lack  of 
549,  233  S.  W.  224.  equipment,  was  held  not  to  state  a 

89  Bain  v.  Lovejoy,  -^  Tex.  Com.  cause  of  action  where  it  did  not 
App.  — ,  234  S.  W.  1096,  rev'g  —  allege  that  such  breach  was  a  re- 
Tex.  Civ.  App.  — ,  215  S.  W.  984.  suit   of  the    defendant's   misrepre- 

90  A  petition  alleging  that  the  sentations.  Interocean  Oil  Co.,  S. 
defendants  induced  the  plaintiff  A.  v.  Ames,  149  La.  338,  89  So. 
to  enter  into  a  contract  with  a  cor-  205. 

poration  to  transport  oil  by  false  91  See  §§  627-629,  3879-3884. 
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president,  treasurer  and  sole  stockholder,  he  may  be  joined  as  a 
defendant  with  the  corporation  in  a  suit  for  an  injuncjtion.®^ 

§2556.  Libel.ss 

§  2558.  Negligence.  Where  money  deposited  with  a  corpo- 
ration for  investment  is  used  to  purchase  a  mortgage,  an  officer 
of  the  corporation,  who  prevents  the  depositor  from  making  an 
independent  investigation  as  to  the  title  of  the  mortgagor  and 
the  value  of  the  security  by  stating  that  the  corporation  will 
make  such  investigation,  personally  obligates  himself  to  employ 
adequate  means,  such  as  ordinary  prudence  and  caution  would 
require,  to  determine  whether  the  mortgage  is  valid,  and  if  he 
negligently  fails  to  make  any  investigation,  and  it  turns  out  that 
the  mortgagor  has  no  title,  he  is  personally  liable  to  the  de- 
positor for  the  resulting  loss,  even  though,  under  the  working 
arrangements  between  such  officer  and  another  officer  of  the 
company,  the  duty  of  making  such  an  investigation  devolved 
upon  the  latter.** 

§2559.  Nuisance.  Officers  or  agents  of  a  corporation  who 
act  in  its  behalf  in  creating  and  maintaining  a  nuisance  are 
liable  to  a  third  person  injured  thereby,  whether  their  actions 
with  respect  thereto  were  those  of  malfeasance  or  nonfeasance. 
They  cannot  hide  behind  the  doctrine  of  agency  to  escape 
liability.9* 

XXIX.    TRANSACTIONS  WITH,   AND  LIABILITIES   OF   OFFICERS  TO, 
STOCKHOLDERS 

§  2564.  Purchase  of  stock  by  officer  from  stockholder — In 
general.*^    A  director  of  a  corporation  may  freely  purchase 

92  General  Elec.  Co.  v.  Alex-  tural  &  Normal  Institute,  146 
ander,  280  Fed.  852,  aff'g  277  Fed.      Tenn.  550,  243  S.  W.  304. 

290.  96 ''Purchase  of  shares  of  a  cor- 

93  See  Grand  Lodge  United  poration  by  a  director  from  a 
Bros,  of  Friendship  v.  Eose,  —  shareholder,"  is  the  subject  of  an 
Tex.  Civ.  App.  — ,  243  S.  W.  496.  article  by  Harold  E.  Smith  in  19 

91  Goodnow  V.  Leeper,  —  Mo.  — ,      Michigan  Law  Review  698. 
239  S.  W.  135.  A   finding  'that   officers  made   a 

96  Love     V.     Nashville     Agricul-      complete    disclosure    of    the    true 
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its  stock.^'''  The  riile  that  an  officer  or  director  does  not  sustain 
a  fiduciary  relationship  to  an  individual  stockholder  with  re- 
spect to  his  stock,  and  may  purchase  stock  from  him  or  sell  it 
to  him  with  the  same  freedom  as  though  he  were  a  stranger,  and 
may  take  advantage  of  information  acquired  by  him  by  reason 
of  his  official  position  which  affects  the  value  of  the  stock  and 
is  not  responsible  to  the  stockholder  for  withholding  such  infor- 
mation, obtains  in  Delaware,^*  Idaho,^^  Kentucky,^  Minnesota,^ 
and  Utah.'  And  of  course,  where  it  obtains,  it  applies  to  a 
purchase  of  stock  by  a  general  manager,  who  is  neither  a  stock- 
holder, officer  nor  director,  but  merely  an  employee  of  the  cor- 
poration.* The  rule  that  a  directing  and  managing  officer  of 
a  corporation  stands  in  such  a  trust  relation  to  stockholders 
that  he  cannot  purchase  stock  from  them  without  giving  them 
the  benefit  of  any  official  knowledge  he  possesses  which  may  in- 
crease the  value  of  the  stock  obtains  in  Kansas.^  That  an  officer 
purchasing  stock  fails  to  disclose  to  the  seller  knowledge  pos- 
sessed by  him  as  to  its  value  is  no  ground  for  relieving  the 
seller  from  his  contract,  where  there  is  no  evidence  tending  to 
show  that  the  seller  had  any  less  knowledge  on  the  subject  than 
the  buyer  had.^ 

§  2567.  —  Rule  as  affected  by  special  circumstances.  Where 
the  officer  or  director  occupies  a  confidential  relation  to  the 
seller  he  must  disclose  to  him  all  the  information  he  possesses 
concerning  the  affairs  of  the  corporation  and  the  value  of  the 

condition  of  the   corporation  to   a  Trust  Co.,  188  Ky.  788,  224  S.  W. 

stockholder  from  whom  they  pur-  351. 

chased  held  not  clearly  against  the  2  Seitz  v.  Frey,  —  Minn.  — ,  188 

weight  of  the  evidence.     Wyatt  v.  N.  W.  266,  citing  4  Fletcher  Cyc. 

Shaekleford,  79  Okla.  325,  193  Pae.  Corp.   §  2564. 

427.  3  White   v.   Texas   Co.,   59  Utah 

97Cahall  V.  Lofland,  —  Del.  Ch.  180,  202  Pae.  826. 

— ,  114  Atl.  224,  afE'd  —  Del.  — ,  4  Stout  v.  Cunningham,  38  Idaho 

118  Atl.  1.  464,  196  Pae.  208. 

98CahaU  v.  Lofland,  —  Del.  Ch.  5  Lyon  v.   Carey,  111  Kan.   470, 

— ,  114  Atl.  224,  aff'd  —  Del.  — ,  206    Pae.    1109,    holding    that    the 

118  Atl.  1.  evidence    was   insufficient   to   war- 

99  Stout      V.      Cunningham,      33  rant  a  recovery. 

Idaho  464,  196  Pae.  208.  BRucker  v.  Sanders,  —  N.  C.  — , 

1  Earth  v.  Fidelity   &   Columbia  109  S.  B.  857. 
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stock.'  An  officer's  duty  in  this  respect  toward  an  executor  of 
a  deceased  stockholder  is  no  greater  than  that  owed  to  other 
stockholders  under  similar  circumstances.*  The  president  of  a 
trust  company,  which  is  acting  as  administrator  of  a  decedent's 
estate,  occupies  the  same  confidential  relation  to  the  heirs  of 
the  decedent  that  the  company  does,  and  cannot  acquire  from 
them  any  property  belonging  to  the  estate  except  under  the 
most  perfect  understanding  of  their  rights,  and  by  their  en- 
tirely free  and  voluntary  act.^ 

XXX.   LIABILITY    OF    OFFICERS    TO    CREDITORS    OF    CORPORATION 
lOTJEPENDENTLT   OF   STATUTE 

§  2570.  Right  to  sue  as  precluded  by  appointment  of  receiver. 
Where  a  receiver  has  been  appointed,  creditors  cannot  sue  at 
common  law  to  recover  against  corporate  officers  personally 
for  an  injury  which  is  primarily  an  injury  to  the  corporation, 
unless  it  appears  that  the  receiver  has  been  requested  to  sue 
and  has  failed  to  do  so.^" 

§2579.  Misappropriation,  conversion  and  diversion  of  cor- 
porate assets — General  rule.  Property  of  the  corporation 
wrongfully  acquired  by  a  director  inures  to  the  benefit  of  a 
judgment  creditor  who  may  hold  him  liable  therefor.^^ 

7  White  V.   Texas   Co.,   59  Utah  8  Earth   v.  Fidelity   &   Columbia 

180,  202  Pac.  826.  Trust  Co.,  188  Ky.  788,  224  S.  W. 

Exchange    of    stock    by    a   con-  351. 

fideutial  agent,  who  was  a  director  9  Walsh  v.  Walsh,  285  Mo.  181, 

of  the  corporation,  with  his  prin-  226  S.  W.  236. 

cipal  who  was  90  years  old  and  in  10  Creditors    of    a    bank    in    the 

feeble    health    set    aside.      In    re  hands   of  the   state  bank  eommis- 

Parker's    Estate,    189    Iowa    1131,  sioner    held    not    entitled    to    sue 

179  N.  W.  525.  where  it  was  not  alleged  that  the 

A    purchase    by    the    viee-presi-  commissioner   had   been   requested 

dent    of    stock    inherited    by    the  to   sue   and   had   failed   to   do   so. 

widow   of  the  president  from  her  Creamery    Package    Mfg.    Co.    v. 

husband   was    set    aside    for   false  Wilhite,   149  Afk.   576,  233   S.  W. 

representations  as  to  the  business  710,   citing  4  Fletcher   Cye.  Corp. 

and    assets   of   the    corporation   in  §  2570. 

view  of  the  confidential  relations  11  If  an  officer  and  director  re- 
existing  between  the  parties  and  ceives  any  of  the  assets  of  the 
the  fact  that  he  imposed  on  her  corporation  under  an  agreement 
ignorance.  Logan  v.  Arnold,  82  for  their  transfer  to  a  new  com- 
Fla.  237,  89  So.  551.  pany    which    is    to    exchange    its 
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§  2586.  Liability  for  debts  in  general." 

XXXI.    STATUTORY  LIABILITY 

A.    Preliminary  Matters 

§2597.  Statutes  as  penal  or  contractual  or  remedial — Gen- 
eral considerations,^'  A  statute  imposing  liability  for  all  the 
debts  of  the  corporation  for  making  a  false  certificate  as  to  the 
amount  of  capital  stock  paid  in  has  been  held  to  be  penal.^*  A 
statute  making  directors  who  divide,  withdraw  or  pay  to  the 
stockholders,  or  any  of  them,  any  part  of  the  capital  stock  of 
the  company,  or  who  reduce  its  capital  stock,  personally  liable 
to  the  corporation  and  its  creditors  to  the  full  amount  of  the 
capital  stock  so  divided,  withdrawn,  paid  out  or  reduced,  is  in 
no  sense  contractual,  and  an  action  to  enforce  it  is  not  an  ac- 
tion upon  a  contract  express  or  implied  .^^ 

§2600.  — Statutes  as  both  penal  and  remedial.  The  same 
statute  may  be  penal  in  one  part  and  remedial  in  another."^^ 

§2602.  —What  is  meant  by  "penal"  statutes.  The  test  is 
whether  the  statute  seeks  to  impose  an  arbitrary,  deterring 
punishment  upon  any  who  might  commit  a  wrong  against  the 
public  by  violating  its  requirements,  or  whether  the  purppse  is 
to  measure  and  define  the  damages  which  may  accrue  to  an 
individual  or  class  of  individuals,  as  just  and  reasonable  com- 
pensation for  a  possible  loss  having  a  causal  connection  with 

stoeK  for  that  of  the  old  company,  14  Gardner  v.  Kumsey,   81  Okla. 

the  transfer  of  it  to  him  inures  to  20,  196  Pae.  941,  holding  the   Ar- 

the  benefit  of  a  judgment  creditor  kansas  statute  to  be  penal  in  the 

of  the   old   company   and  he   can  international    sense,    although    the 

hold   said   director   liable.     Insur-  courts  of  the  latter  state  had  held 

ance   Agency   Co.   v.   Blossom,   —  that  it  did  not  create  a  penalty. 

Mo.  App.  — ,  231  S.  W.  636.  ISTalcott     Land     Co.     v.     Her- 

12  Liability    by    express     agree-  shiser,  —  Cal.  — ,  195  Pac.  653. 
ment.  see  §  2521,  supra.  16  Sherman   &   Sons    Co.    v.   Bit- 

13  Nature  of  statutory  liability  ting,  26  Ga.  App.  299,  105  S.  E. 
of  oflGlcers,  see  note,  6  Minn.  Law  848. 

Eeview  300. 

Failure  to  file  reports  or  making 
false  reports,  see  §  2855,  infra. 
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the  breach  of  the  legal  obligation  owing  under  the  statute  to 
such  individual  or  class.  ^''' 

§  2603.  —  Eif ect  of  whether  liability  is  for  debts  of  corpo- 
ration or  merely  for  injury  sustained  by  person  suing.  A 
rule  sometimes  adopted  is  that  a  statute  which  purports  merely 
to  make  officers  or  directors  liable  for  the  actual  damage  sus- 
tained is  remedial,  while  a  statute  imposing  liability  for  doing 
a  specified  act  without  regard  to  whether  injury  results  to  any- 
one or  not,  or  to  the  relation  between  the  extent  of  the  injury 
and  the  liability  is  penal.^*  The  statute  is  not  penal  but  reme- 
dial and  compensatory  where  it  imposes  a  secondary  liability  in 
favor  of  creditors,  and-  merely  provides  for  the  payment  of 
existing  obligations  in  their  favor  and  gives  them  nothing  by 
way  of  enlargement  of  their  rights  against  the  corporation.^' 

§  2605.  Construction  of  statutes.  Even  though  a  statute  im- 
posing personal  liability  is  not  regarded  as  penal,  the  liability 
imposed  is  like  that  of  a  surety,  stricti  juris,  and  the  statute  will 
not  be  extended  by  construction  so  as  to  embrace  eases  not 
clearly  within  its  terms.^" 

§  2607.  Amendment  or  repeal  of  statutes  imposing  liability. 

The  repeal  of  a  statute  imposing  such  a  liability  without  any 
reservation  takes  away  all  of  the  remedies  existing  under  the 
repealed  statute  and  defeats  all  actions  pending  under  it  at  the 
time  of  the  repeal.^^  Such  a  repealing  statute  is  not  retroactive, 
within  the  meaning  of  a  provision  that  no  law  is  retro- 
active unless  expressly  so  declared,  merely  because  it  destroys 
a  right  of  action  therefore  existing  under  it.^®  Where  a  stat- 
ic Sherman  &  Sons  Co.  v.  Bit-  General  saving  clauses  in  the 
ting,  26  Ga.  App.  299,  105  S.  E.  Montana  codes  held  not  applicable 
848.                                                            to    amendments    subsequently    en- 

18  Gardner  v.  Eumsey,  81  Okla.  acted.  Continental  Oil  Co.  v.  Mon- 
20,  196  Pac.  941.  tana    Concrete    Co.,   —   Mont.   — , 

19  E.    S.    Parks    Shellac    Co.    v.      207  Pac.   116. 

Harris,  —  Mass.  — ,  129  N.  B.  617.  22  Continental  Oil   Co.   v.   Mon- 

80  White-Wilson-Drew  Co.  v.  tana  Concrete  Co.,  —  Mont.  — , 
Lyon-EatclifE  Co.,  268  Fed.  525.  207  Pac.  116. 

21  Continental  Oil  Co.  v.  Mon- 
tana Concrete  Co.,  —  Mont.  — , 
207  Pac.  116. 
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ute  imposing  liability  for  various  acts  is  amended  "to  read  as 
follows, ' '  provisions  of  the  original  act  omitted  from  the  amend- 
ing act  are  repealed,  especially  where  the  amending  act  provides 
that  all  acts  and  parts  of  acts  in  conflict  with  it  are  thereby 
repealed.^*  The  liability  formerly  imposed  by  the  Montana 
statute  for  debts  contracted  beyond  the  subscribed  capital  stock 
was  penal  and  hence  its  repeal  without  a  saving  clause  and  the 
consequent  destruction  of  existing  rights  of  action  under  it  in 
favor  of  creditors  did  not  impair  contract  obligations,  nor  inter- 
fere with  vested  rights,  since  there  is  no  such  thing  known  to  the 
law  as  a  vested  interest  in  an  unenforced  penalty.^*  Nor  for 
the  same  reason  did  such  repeal  violate  a  constitutional  provi- 
sion prohibiting  the  legislature  from  passing  any  law  for  the 
benefit  of  a  corporation  or  any  individual  or  association  of  in- 
dividuals, retrospective  in  its  operation.^^  j^^  amendment  ex- 
cepting cases  from  the  operation  of  a  statute  imposing  liability 
on  directors  where  capital  of  a  corporation  is  divided  among  its 
stockholders  operates  as  a  repeal  of  the  original  statute  pro 
tanto,  and,  it  has  been  held,  applies  to  pending  actions  to  enforce 
the  liability  in  which  there  has  been  no  final  judgment,  where 
the  amending  statute  contains  no  saving  clause.''® 

§2609.  Liability  as  joint  or  several.^''  The  statutes  often 
expressly  make  the  liability  joint  and  several.^*  And  where 
such  is  the  case,  one  director  cannot  escape  liability  because 
the  jury  under  an  erroneous  instruction  exonerated  his  co- 
directors.^^ 

23  Continental  Oil  Co.  v.  Mon-  amendment,  and,  if  it  fails  to  do 
tana  Concrete  Co.,  —  Mont.  — ,  so,  the  appellate  court,  on  appeal 
207  Pac.  116.  from  a  judgment  against  the   de- 

24  Continental  Oil  Co.  v.  Mon-  f endant,  will  consider  whether  the 
tana  Concrete  Co.,  — '  Mont.  — ,  answer  states  a  defense  when 
207  Pac.  116,  quoting  4  Fletcher  measured  by  the  conditions  stated 
Cyc.  Corp.   §  2607.  in    the    amendment.      Freeman    v. 

25  Continental  Oil  Co.  v.  Mon-  Glenn  County  Tel.  Co.,  —  Cal.  — , 
tana    Concrete    Co.,   —   Mont.   — ,  194  Pac.  705. 

207  Pac.  116.  27  Failure  to  file  reports  or  mak- 

26  Where    the    amendment   takes  ing  false  reports,  see  §  2873,  infra, 
effect  after  a  demurrer  to  the  an-  28  Talcott  Land  Co.  v.  Hershiser, 
swer  in   such   an   action   has  been  —  Cal.  — ,  195  Pac.  653. 
sustained,  the  court  should  review  29  Taleott  Land  Co.  v.  Hershiser, 
its    ruling    in    the    light    of    the  —  Cal.  — ,  195  Pae.  653. 
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§2611.  Who  may  enforce  the  liability — Creditors  in  gen- 
eral.^" 

§  26134  —  Assignee.  Liability  to  creditors  may  be  enforced 
by  an  assignee  of  a  creditor.'^ 

§  2615.  —  Person  suffering  no  injury  or  loss.  Under  some 
of  the  statutes  the  liability  exists  in  favor  of  the  corporation 
though  no  one  has  been  injured  by  the  transaction."' 

§  2617.  —  New  York  statute.^s 

B.    Particular  Statutes 

§2621.  OflScial  misconduct  including  negligence.  The  ac- 
tion need  not  be  brought  in  a  representative  capacity  where 
there  is  only  one  creditor,  but  he  may  sue  as  an  individual.^ 
A  -lessor  who  has  recovered  judgment  for  rents  and  damages  ac- 
cruing under  a  lease  to  the  corporation  after  voluntary  dissolu- 
tion is  such  a  creditor  as  is  entitled  to  question  the  acts  of  the 
directors  prior,  to  dissolution  and  to  compel  them  to  account  for 
diversion  of  corporate  assets,  etc.,  where  all  the  other  debts  have 
been  paid,  so  that  any  assets  recovered  from  the  directors  would 
go  to  him.'^  A  guarantor  and  indorser  of  corporate  notes,  who 
has  been  obliged  to  pay  one  of  them  and  has  become  liable  for 
the  payment  of  the  others,  may  compel  directors,  who  have 
diverted  to  themselves  corporate  assets  applicable  to  the  pay- 
ment of  his  claim,  to  return  the  amounts  so  received  to  the  cor- 
poration.^^ 

§  2625.  —  Incurring  debts  before  all  or  certain  per  cent  of 
stock  is  subscribed  or  paid  in.    Under  the  present  New  York 

30  See  §2621,  infra.  564,   190    N.   T.    Supp.    726,   judg- 

31  United  States  Farm  Land  Co.  ment  rev'd  233  N.  T.  470,  135  N. 
V.   Bennett,  —   Cal.   App.  — ,   203      E.  854. 

Pac.  795.  35  City  Investing  Co.  v.  Gerken, 

32  Taleott  Land  Co.  v.  Hershiser,  200  N.  T.  App.  Div.  503,  193  N.  Y. 
—  Cal.  — ,  195  Pac.  653.  Supp.  271. 

33  See  §2621,  infra.  36  New    York    Income    Corp.    v. 

34  See  John  H.  Giles  Dyeing  Wells,  195  N.  T.  App.  Div.  136, 
Mach.  Co.  V.  Klauder-Weldon  Dye-  186  N.  Y.  Supp.  417,  aff'd  232  N. 
iug  Mach.  Co.,  198  N.  Y.  App.  Div.  Y.  548,  134  N.  E.  566. 
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statute  it  is  only  in  the  case  of  corporations  which  are  author- 
ized to  issue  stock  without  nominal  or  par  value  that  directors 
may  be  held  liable  for  debts  of  the  corporation  where  it  begins 
business  before  the  capital  stock  has  been  paid  in.*'' 

§  2627.  — Ililaking  and  filings  certificates  of  payments  of  cap- 
ital stock.  Statutes  sometimes  make  officers  or  directors  per- 
sonally liable  for  corporate  debts  where  they  make  affidavits  to 
a  false  certificate  as  to  the  amount  of  capital  stock  paid  in.** 

§  2630.  Incurring  debts  in  excess  of  debt  limit — In  general. 

Statutes  sometimes  make  directors  or  other  officers  of  a  corpora- 
tion personally  liable  if  they  contract  debts  on  behalf  of  the 
corporation  in  excess  of  the  capital  stock,**  or  the  subscribed 
capital  stock.*"  The  liability  is  like  that  of  a  surety  and  there- 
fore stricti  juris.*^ 

§  2638.  Unlawful  payment  of  dividends.*^ 

§  2639.  Diversion,  withdrawal  or  reduction  of  capital  stock. 

Statutes  sometimes  make  directors  who  divide,  withdraw  or  pay 
to  the  stockholders,  or  any  of  them,  any  part  of  the  capital 
stock  of  the  company,  or  who  reduce  its  capital  stock,  except  as 
authorized  by  law,  jointly  and  severally  liable  to  the  corpdration 
and  its  creditors  to  the  full  amount  of  the  capital  stock  so 
divided,  withdrawn,  paid  out,  or  reduced.**  Some  of  the  stat- 
utes except  cases  where  all  the  debts  and  liabilities  of  the  corpo- 
ration to  creditors  have  been  paid,  and  the  capital  stock  divided, 
paid  out,  or  withdrawn  constituted  all  of  the  capital  stock  of 
the  corporation,   and  the  same  was  paid  out,  withdrawn   or 

37  National  Doll  Outfit  &  In-  is  subscribed,  the  liability  extends 
f ants'  Wear  Co.  v.  Herbert,  117  to  the  full  amount  of  the  indebt- 
N.  Y.  Mise.  313,  191  N.  T,  Supp.  edness.  United  States  Farm  Land 
415.  Co.   V.   Bennett,   —   Gal.    App.   — , 

38  Gardner  v.  Eumsey,  81  Okla.  203  Pac.   795. 

20,   196   Pac.   941    (under  the  Ar-  41  Hart-Parr    Co.    v.    Pratt,    272 

kansas  statute).  Fed.  471. 

39  There  is  such  a  statute  in  Hli-  42  gee  §§  3742-3748,  infra. 

nois.     Hart-Pafr  Co.  v.  Pratt,  272  43Taleott  Land  Co.  v.  Hershiser, 

Fed.  471.  —  Cal.  — ,  195  Pae.  653. 

40  If  no  part  of  the  capital  stock 
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divided  with  the  consent  of  all  of  the  stockholders  to  or  among 
themselves.**  It  is  not  necessary  to  liability  that  the  distribu- 
tion shall  have  been  in  pursuance  of  a  common  intent  in  which 
all  of  the  directors  joined.*^  There  is  a  distribution  of  cor- 
porate assets  to  stockholders  within  the  meaning  of  such  a 
provision  where  a  person  purchases  all  the  assets  of  the  cor- 
poration and  uses  them  to  purchase  aU  of  the  stock  from  the 
individual  stockholders.*®  A  provision  authorizing  corporations 
organized  for  the  purpose  of  acquiring,  holding  and  selling  real 
estate,  water  and  water  rights,  with  the  consent  of  the  holders 
of  a  certain  percentage  of  the  stock,  to  divide  land,  water,  or 
water  rights  held  by  it  pro  rata  among  the  stockholders  sub- 
ject to  the  existing  debts  of  the  corporation,  does  not  authorize 
the  distribution  of  personal  property  received  for  land  pre- 
viously sold  by  the  corporation,  consisting  of  money  and  the 
obligations  of  the  vendees.*'' 

§2642.  Failure  to  file  or  publish  reports  or  statements.** 

§  2643.  False  certificate,  notice  or  report.** 

§2646.  Statutes  relating  to  banks  and  bank  officers — Lia- 
bility for  receiving  deposits  or  creating  debts  virhen  corporation 
is  insolvent.  Officers  of  a  bank  are  personally  liable  to  a  de- 
positor for  permitting  him  to  make  a  deposit  or  inducing  him 
to  leave  in  the  bank  a  deposit  which  he  would  otherwise  have 
withdrawn  when  they  know  or  are  chargeable  with  knowledge 
that  the  bank  is  insolvent,  where  the  statute  makes  any  officer 

44  Freeman     v.      Glenn      County  such  assets,  it  was  held  that  they 

Tel.   Co.,  —  Cal.  — ,  194  Pao.  705.  consented  to  the  distribution  with- 

Contracts  by  the  corporation  to  in   the   meaning   of   such   a  provi- 

convey  land  upon  payment  of  the  sion.      Talcott    Land    Co.    v.    Her- 

purehase  price  are  liabilities  with-  shiser,  —  Cal.  — ,  195  Pac.  653. 
in    this    provision,    though    it    has  46  Talcott  Land  Co.  v.  Hershiser, 

transferred  them  and  the  land  cov-  —  Cal.  — ,  195  Pae.  653. 
ered  by   them   to    a  third   person.  46  Talcott  Land  Co.  v.  Hershiser, 

Talcott  Land  Co.  v.  Hershiser,  —  —  Cal.  — ,  195  Pae.  653. 
Cal.  — ,  195  Pac.  653.  47  Talcott  Land  Co.  v.  Hershiser, 

Where  a  person  purchased  all  of  —  Cal.  — ,  195  Pac.  653. 
the  corporate  assets  and  bought  all  48  See  chap.  46,  infra, 

of  the   stock   of  all   of  the   stock-  49  See  chap.  .46,  infra, 

holders,  which  he  paid  for  out  of 
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who  participates  in  any  violation  of  the  banking  laws  liable  for 
all  damages  sustained  by  any  depositor  by  reason  of  such  viola- 
tion, and  makes  it  a  criminal  offense  for  any  officer  to  accept  or 
receive  deposits  with  knowledge  that  the  bank  is  insolvent.^" 

§2647.  — Statutory  liability  of  officers  of  national  banks. 

The  federal  statutes  provide  that  if  the  directors  of  any  national 
bank  shall  knowingly  violate,  or  knowingly  permit  any  of  the 
officers,  agents  or  servants  of  the  bank  to  violate  any  of  the 
provisions  of  the  national  banking  law,  every  director  who  par- 
ticipated in  or  assented  to  such  violation  shall  be  held  liable  in 
his  personal  and  individual  capacity  for  all  damages  which  the 
association,  its  shareholders,  or  any  other  person,  shall  have  sus- 
tained in  consequence  of  such  violation.^^  Damages  recovered 
under  this  provision  for  losses  due  to  negligence  and  misman- 
agement of  directors  are  assets  of  the  bank  and  should  go  to  it 
for  the  payment  of  its  liabilities  and  then  for  distribution  among 
its  stockholders,  in  case  it  is  insolvent  and  is  not ,  permitted  to 
continue  in  business.*^ 

C.    Debts  or  OMigations  for  Which  Offic&rs  Are  Liable 

§2649.  Time  when  debt  is  contracted  or  accrues — In  gen- 
eral.^ 

§  2654.  Unliquidated  claims  for  damages.  An  unliquidated 
claim  for  damages  is  not  an  indebtedness  within  the  meaning  of 
the  Illinois  statute  making  directors  and  officers  personally  liable 
for-  debts  in  excess  of  the  amount  of  the  capital  stock.^* 

D.    Defenses 

§  2661.  In  general.  The  fact  that  a  report  by  the  corpora- 
tion, in  stating  the  amount  of  stock  outstanding,  includes  stock 
issued  as  collateral  to  a  loan  does  not  estop  the  directors  from 
claiming  that  the  transaction  in  which  such  stock  was  issued 

60  Hughes  V.  Martin,  81  Okla.  89,  53  Making      false      reports,      see 

196  Pae.  951.  §  2880,  infra. 

SlDawkins  v.  Mitchell,  149  La.  64  Hart-Parr    Co.    v.    Pratt,    272 

1038,  90  So.  396.  Fed.  471. 

52]>awkins  v.  Mitchell,  149  La. 
1038,  90  So.  396. 
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was  a"  loan  to  the  corporation,  in  a  suit  by  a  creditor  to  compel 
them  to  account  for  money  expended  in  paying  said  loan.'^  In 
England  it  is  provided  by  statute  that  the  court  may  relieve  a 
director  or  other  officer  from  liability  for  negligence  or  breach 
of  trust  if  it  appears  that  he  acted  honestly  and  reasonably  and 
ought  fairly  to  be  excused,  and  it  has  been  held  that  this  provi- 
sion applies  to  an  ultra  vires  transaction  by  a  director  which  he, 
acting  on  advice  of  counsel,  honestly  and  reasonably  thought 
to  be  intra  vires.*^ 

§2662.  Nonexistence  of  corporation  or  of  corporation  de 
jure,  and  insolvency  or  dissolution  of  corporation.*'' 

§  2663.  Advice  of  counsel." 

§  2664.  Waiver,  release  or  discharge.  Persons  dealing  with 
a  membership  corporation  may,  at  the  time,  release  its  directors 
from  a  statutory  liability  for  the  indebtedness  thereby  created 
in  case  a  judgment  against  the  corporation  has  been  returned 
unsatisfied.*'  A  creditor  who  consents  to  or  acquiesces  in  the 
transfer  of  all  of  the  property  of  a  corporation  to  a  foreign 
corporation  in  consideration  for  the  assumption  of  its  debts  by 
the  transferee  and  the  exchange  of  shares  of  the  stock  of  the 
transferee  for  those  held  by  the  stockholders  of  the  transferor 
cannot  hold  the  directors  of  the  transferor  liable  on  the  theory 
that  they  were  guilty  of  negligence  and  waste  in  making  such 
transfer  without  exacting  further  security  for  creditors.^"  A  re- 
lease of  part  of  the  directors  of  a  bank  by  the  commissioner  of 
banking,  pursuant  to  a  compromise  approved  by  the  court,  was 
held  not  to  have  released  the  others,  where  such  was  not  the 
intention.®^ 

56  City  Investing  Co.  v.  Gerken,  60  John   H.   Giles  Dyeing  Mach. 

200  N.  Y.  App.  Div.  503,  193  N.  Y.  Co.     v.     Klauder-Weldon     Dyeing 

Supp.  271.  Maeh.  Co.,  238  N.  Y.  470,  135  N.  E. 

66  In  re  Claiidge's  Patent  As-  854,  rev 'g  198  N.  Y.  App.  Div.  564, 
phalte  Co.,  L.  B.  [1921]  1  Ch.  Div.  190  N.  Y.  Supp.  726. 

543.  aiEoseville    Trust    Co.   v.   Mott, 

67  Liability  of  officers  of  de  facto  —  N.  J.  Eq.  — ,  107  Atl.  462,  aff'd 
corporation,  see   §  321,  supra.  —  N.  J.  Err.  &  App.  — ,  116  Atl. 

58  See  §2661,   supra.  269. 

59  Monowitz      v.      Brackenridge, 
186  N.  Y.  Supp.  686. 
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§  2665.  Discharge  of  officer  in  bankruptcy.  An  officer  of  a 
corporation  is  an  "officer"  within  the  provision  of  the  Bank- 
ruptcy Act  excepting  from  discharge  debts  created  by  fraud, 
misappropriation,  or  defalcation  of  a  bankrupt  while  acting  as 
an  officer  or  in  a  fiduciary  capacity,  and  a  discharge  in  bank- 
ruptcy does  not  release  him  from  liability  for  secret  profits 
made  by  him  in  purchasing  property  for  the  corporation.^* 

§  2666.  Discharge  of  corporation  in  bankruptcy.  The  bank, 
ruptcy  act  expressly  provides  that  the  bankruptcy  of  a  corpora- 
tion shall  not  release  its  officers  or  directors,  as  such,  from  any 
liability  under  the  laws  of  a  state  or  territory  or  of  the  United 
States.^'  It  has  been  held  that  the  discharge  of  the  corporation 
before  the  creditor  has  recovered  judgment  against  it  prevents 
the  enforcement  of  the  liability  where  the  recovery  of  such  a 
judgment  is  a  condition  precedent  to  its  enforcement.®*  But 
neither  the  bankruptcy  of  the  corporation  nor  the  fact  that  a 
creditor's  claim  against  it  has  been  discharged  by  confirmation 
of  an  offer  of  composition  will  prevent  the  enforcement  of  the 
liability  of  officers  and  directors  to  him  where  recovery  of  a 
judgment  against  the  corporation  is  not  a  condition  precedent 
to  its  enforcement,  and  none  of  the  elements  necessary  to  estab- 
lish liability  is  dependent  upon  or  controlled  by  the  operation 
of  a  discharge,  and  nothing  based  upon  any  fact,  whose  exist- 
ence is  either  created  or  destroyed  by  the  discharge,  remains  to 
be  done.®5 

E.     Conditions  Precedent 

§  2667.  In  general.66 

§2668.  Necessity  for  judgment  and  execution  against  the 
corporation.®''  Judgment  need  not  be  recovered  against  the 
corporation  where  it  would  have  been  useless.®* 

62Bloemecke   v.    Applegate,   271  66  Liability  for  failure  to  file  re- 

Fed.  595,  aff'g  265  Fed.  343.  ports  or  for  making  false  reports, 

63  B.    a    Parks    Shellac    Co.    v.      see  §2898,  infra. 

Harris,  —  Mass.  —,129  N.  E.  617.  67  Liability  for  failure  to  iile  re- 

64  See  E.  S.  Parks  Shellac  Co.  v.  ports  or  for  making  false  reports, 
Harris,  —  Mass.  — ,  129  N.  E.  617.      see  §  2898,  infra. 

66  E.    S.    Parks    Shellac    Co.    v.  68  See  John  H.  Giles  Dyeing  Ma- 

Harris,  —  Mass.  — ,  129  N.  E.  617.      chine  Co.  v.  Klauder-Weldon  Dye- 
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XXXII.   REMEDIES  AND  PEOCEDUEE  TO  ENPOECE  LIABILITY  OF 
OFFICERS 

§  2670.  Remedy  as  in  equity  or  at  law — In  general,  A  court 
of  equity  will  not  entertain  a  bill  solely  to  redress  directors' 
frauds  where  such  fraud  has  induced  insolvency,  since  under 
such  circumstances  equity  should  proceed  to  wind  up  the  com- 
pany.^' 

§2671.  — To  enforce  common-law  liability  of  officers  for 
mismanagement,  where  action  brought  by  corporation  or  rep- 
resentative if  insolvent.  A  receiver  may  bring  a  single  suit  in 
equity  against  all  of  the  directors  to  recover  money  alleged  to 
have  been  lost  to  the  corporation  through  their  negligence  in- 
stead of  suing  them  separately  at  law,  in  order  to  avoid  a 
multiplicity  of  suits.'"'  In  Massachusetts  a  suit  in  equity  may 
be  maintained  to  enforce  the  liability  of  trustees  of  savings 
banks  or  directors  of  a  trust  company  having  a  savings  depart- 
ment for  neglect  and  mismanagement,  and  the  remedy  at  law  is 
not  exclusive.  The  jurisdiction  of  equity  rests  on  their  fiduciary 
relation  to  the  corporation,  and  is  also  supported  by  the  con- 
sideration that  multiplicity  of  suits  will  be  avoided,  that  the 
inquiries  will  of  necessity  invoke  complicated  accounts,  and  that 
the  relief  afforded  by  equity  is  better  adapted  to  the  working 
out  of  justice  between  all  parties. ''^ 

§2672.  — To  enforce  liability  created  by  statute.  In  Cali- 
fornia it  is  doubtful  whether  a  single  creditor  may  enforce  the 
statutory  liability  of  directors  for  debts  in  excess  of  the  sub- 
scribed capital  stock  by  an  action  at  law  directly  against  them.''* 

ing  Mach.  Co.,  198  N.  T.  App.  Div.  72  The    court    of    appeals   appar- 

564,  190  N.  T.  iSupp.  726,  judgment  ently   held    that   a   single   creditor 

rev'd    233    N.   Y.   470,    135    N.   E.  may  enforce   the  liability  in  such 

854.  an   action,   where   no   part   of   the 

69 O'Brien   v.    Lashar,    274   Fed.  capital  stock  has  been  subscribed, 

326,    certiorari    denied    257    U.    S.  so  that  the  liability  extends  to  the 

640,  66  L.  Ed.  411.  whole   indebtedness.      But   the   su- 

TONiblack    v.    Munday,    218    111.  preme  court,  in  denying  a  hearing 

App.  385.  before  it  in  the  same  ease  stated 

71  Cosmopolitan     Trust     Co.     v.  that  it  understood  that   the   form 

Mitchell,  —  Mass.   — ,   136    N.    E.  of  the  remedy  was  not  determined 

403.  by   the   court   of   appeals,   and  in- 
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An  action  to  enforce  a  liability  in  favor. of  the  corporation  for 
dividing,  withdrawing  or  paying  to  the  stockholders  any  part  of 
the  capital  stock  is  not  an  action  upon  a  contract  express  or 
implied  for  the  direct  payment  of  money  within  the  meaning 
of  a  statute  authorizing  attachment  in  such  cases  only,  and 
hence  attachment  will  not  lie  under  such  a  statute  in  such  an 
action.''* 

§  2674.  —  To  enforce  liability  for  tort  in  favor  of  third  per- 
son. Equity  will  not  entertain  a  suit  by  a  subscriber  to  the 
stock  of  a  corporation  against  an  agent  of  such  corporation  to 
recover  damages  from  him  for  false  and  fraudulent  representa- 
tions made  by  him  in  procuring  the  subscription,  since  there 
is  an  adequate  remedy  at  law  by  an  action  for  fraud  and  deceit.''* 

§  2676.  Actions  by  particular  persons — Receiver,  assignee  or 
trustee  in  bankruptcy.  A  receiver  who  represents  creditors 
may  sue  directors  to  recover  money  lost  through  their  negligence 
although  the  corporation,  by  reason  of  its  acquiescence  in  the 
acts  complained  of,  could  not  do  so.''^  In  Georgia  a  receiver  of 
a  bank  has  no  authority  to  sue  its  directors  for  losses  due  to 
their  negligence  in  performing  their  duties  as  directors  without 
being  specially  authorized  to  do  so  by  an  order  of  court.''^  A 
trustee  in  bankruptcy  may  sue  to  recover  the  amount  of  notes 
issued  in  the  name  of  the  corporation  by  an  officer  without 
authority  and  negotiated  by  him  to  pay  his  personal  debts  to 
a  person  having  knowledge  of  the  facts.''''  In  Massachusetts  the 
commissioner  of  banks,  who  has  taken  possession  of  the  assets 

timated  that  a  single  creditor  Suit  against  directors  of  a  bank 
might  not  be  able  to  maintain  an  to  recover  for  negligence  and  mis- 
action  at  law.  United  States  Farm,  management  held,  under  a  proper 
Land  Co.  v.  Bennett,  —  Cal.  App.  construction  of  the  pleadings,  to 
— ,  2C3  Pac.   795.  be  a  suit  by  the  receiver  for  the 

'3  Talcott  Land  Co.  v.  Hershiser,  benefit  of  the  creditors,  and  not  a 

■^—  Cal.  — ,  195  Pae.  653.  suit   by   the   creditors   themselves. 

74  Wilt  V.  Grim,  87  W.  Va.  626,  Anderson  v.  Holden,  151   Ga.   573, 

105  8.  E.  812.                                  '  107 ,  S.   E.   860,   opinion  conformed 

''SNiblack   v.   Munday,    218    HI.  to  27  Ga.  App.  331,  108  S.  B.  558. 

App.   385,   rev'g  on   other  grounds  TYSaperson     v.      Burstein,      274 

297  111.  555,  131  N.  E.  103.  Fed.  797. 

''6  Council     V.     Brown,    151     Ga. 
564,  107  S.  E.  867. 
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and  business  of  a  trust  company  under  the  provisions  of  the 
statute,  may  sue  its  directors  for  whatever  liability  on  their 
part  may  exist  in  favor  of  the  company  founded  on  their  con- 
duct as  its  directors,  since  the  statute  makes  it  his  duty  to 
collect  all  claims  belonging  to  it.'^ 

§  2677.  —  Stockholders.'s 

§  2678.  —  Creditors.so 

§2679.  Stockholders'  suits— In  general." 

§2681.  — Right  to  sue  in  equity  as  representative  of  the 
corporation,  and  nature  of  the  action.^* 

§  2682.  —  Request  or  demand  on  oflficers  to  sue.*^ 

§  2683.  —  Demand  on  stockholders  as  a  body  to  sue.** 

§  2684.  —  Status  as  stockholder  as  necessary.*^ 

§  2685.  —  Right  of  subsequent  stockholders  to  sue.'^ 

§  2686.  Effect  of  appointment  of  receiver  as  precluding  suit 
by  corporation,  stockholders  or  creditors.*'' 

§  2689.  —  Action  for  money  had  and  recei<red.  An  action 
for  money  had  and  received  cannot  be  maintained  by  a  third 
person  against  an  officer  of  a  corporation  for  money  received  by 
him  as  agent  of  the  corporation.** 

78  Tlieir  liability  for  neglect  and  Common-law  liability,  see  subd. 
mismanagement   comes   within   the      XXX,  supra. 

fair   meaning  of  claims  belonging  81  See  §§  4051-4093,  infra, 

to   the   corporation.     Cosmopolitan  82  See  §  4053,  infra. 

Trust  Co.  V.  Mitchell,  —  Mass.  — ,  83  See    §§  4068-4070,    infra. 

136  N.  E.  403.  84  See  §4068,  infra. 

79  Actions    by    stockholders    for  86  See  §§  4058,  4060,  infra, 
individual  injuries,   see   §  4050,  in-  86  See  §  4060,  infra. 

fra.  87 Stockholders*  suits,  see  §4056, 

Actions  for  injuries  to  corpora-  infra, 

tion,   see   §§4051-4093,  infra.  88  Waiters'      Benev.      Ass'n     v. 

80  Statutory    liability,    see   subd.  Cella  (Mo.  App.),  223  S.  W.  444. 
XXXI,  supra. 
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§  2692.  Assignment  of  cause  of  action.  Neither  a  corpora- 
tion nor  a  stockholder  acting  in  its  behalf  can  compel  an  officer 
to  account  for  the  value  of  assets  of  a  predecessor  corporation 
appropriated  by  him,  where  the  assets  so  appropriated  have 
never  been  assigned  to  the  corporation  by  or  for  whose  benefit 
the  suit  is  brought.^® 

§2694.  Conditions  precedent.  In  Massachusetts  the  com- 
missioner of  banks  is  not  required  to  obtain  the  permission  of 
the  court  to  sue  the  directors  of  a  bank  or  trust  company,  of 
which  he  has  taken  possession,  for  losses  due  to  their  neglect 
and  mismanagement,  since  he  is  not  a  receiver,  but  an  executive 
or  administrative  officer.^" 

§  2695.  Action  as  premature.  A  suit  by  a  receiver  against 
directors  to  recover  money  alleged  to  have  been  lost  through 
their  negligence  is  premature  in  so  far  as  claims  of  creditors 
which  have  been  filed  with  the  receiver  but  not  allowed  are  con- 
cerned.^^ 

§2697.  Limitations,  laches  and  estoppel — ^Whether  statute 
runs  in  favor  of  directors  or  other  officers.  Directors  are  not 
trustees  in  such  sense  that  the  statute  of  limitations  or  the 
doctrine  of  laches  will  not  run  in  their  favor.^^  The  statute 
runs  in  their  favor  after  they  cease  to  be  directors.^*  In  some 
states  the  statutory  right  to  compel  directors  to  restore  capital 
wrongfully  divided,  withdrawn  or  paid  to  stockholders  is  ex- 
pressly excepted  from  the  operation  of  the  statute  of  limita- 
tions.®* 

89  Busch  V.  Riddle,  —  N.  J.  Err.  98  Curtis  v.  Counly,  257  IT.  S. 
&  App.  — ,  114  Atl.  348.  260,  66  L.  Ed.  222,  aff'g  264  Fed. 

90  Cosmopolitan     Trust      Co.     v.  650,  which  aff'd  259  Fed.  961. 
Mitchell,  —  Mass.  — ,   136   N.   E.  This    is   true    even   though    they 
403.  are  to  be  regarded  as  trustees  in 

91Niblaek    v.    Munday,    218    111.  such  sense  as  to  prevent  the  run- 

App.  385,  rev'g  on  other  grounds  ning  of  the  statute  so  long  as  they 

297  111.  555,  131  N.  E.  103.  are   directors.     Becker  v.  Billings, 

9«MeClean  v.  Bradley,  282  Fed.  304  111.  190^   136  N.  E.   581,  afi'g 

1011;    Clarkson   v.  Davies,   50   On-  220  111.  App.  342. 

tario  L.  E.  554.     And  see  Becker  94  See  Talcott  Land  Co.  v.  Her- 

V.  Billings,  304  111.  190,  136  N,  E.  shiser,  —  Cal.  — ,  195  Pae.  653. 
581,  aff'g  220  111.  App.  342. 
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§2700.  — Period  of  limitations  which  governs  in  general. 

A  suit  by  the  receiver  of  a  national  bank  to  recover  from  former 
directors  for  losses  sustained  by  the  bank  because  of  dividends 
paid  out  of  capital  and  improper  loans  and  investments  is  gov- 
erned by  the  statute  of  limitations  of  the  state  where  the  suit 
is  brought.®^  In  Georgia  a  suit  against  directors  of  a  bank  by 
a  receiver  for  damages  for  alleged  negligence  in  making  loans 
is  barred  after  four  years  from  the  doing  of  the  acts  complained 
of.96 

§  2701.  —  Period  of  limit&,tions  governing  action  to  enforce 
penalty  as  applicable.  If  the  statute  is  deemed  to  be  remedial 
a!nd  not  penal,  statutes  limiting  the  time  for  bringing  actions 
for  penalties  or  actions  upon  statutes  for  a  penalty  do  not 
apply.s' 

§2702.  — Time  when  statute  begins  to  run.  The  statute 
begins  to  run  against  a  cause  of  action  against  a  corporate 
officer  or  his  transferees  to  enforce  an  express  or  resulting  trust 
in  favor  of  the  corporation  in  property  acquired  by  him  indi- 
vidually by  a  transfer  of  corporate  assets  when  and  not  until 
he  repudiates  the  trust.^'  If  the  trust  is  a  constructive  one,  the 
statute  begins  to  run  at  once  upon  the  doing  of  the  acts  by 
reason  of  which  the  trust  arises.^^  Under  some  statutes  a  stat- 
utory liability  in  favor  of  creditors  arises  and  limitations  com- 

95  Curtis  V.  Connly,  257  TT.  S.  years  provided  by  the  code  for  all 
260,  66  L.  Ed.  222,  aff'g  264  Fed.  personal  actions  except  those  to 
650,  which  aff'd  259  Fed.  961.  which    a    different    prescription    is 

96  Council  V.  Brown,  151  Ga.  made  to  apply,  and  not  to  the  pre- 
564,   107  S.  E.  867.  scription  of  one  year  applicable  to 

9'?  Sherman    &    Sons    Co.   v.   Bit-  causes   of  action  arising  from  of- 

ting,  —  Ga.  — ,  105  S.  E.  848,  so  fenses    and    quasi    offenses,    which 

holding    with    respect    to    an    Ar-  involve    the    breach    of    »   genera,! 

kansas  statute;  E.  S.  Parks  Shellac  duty.      Dawkins    v.    Mitchell,    149 

Co.  V.  Harris,  —  Mass.  — ,  129  N.  La.  1038,  90  So.  396. 

E.   617.  98  Lezinsky      v.      Mason      Malt 

In    Louisiana    an    action    by    a  Whiskey    Distilling    Co.,    185    Cal. 

stockholder  of  a  national  bank  to  240,  196  Pac.   884. 

enforce   the   statutory   liability   of  99  Lezinsky  v.  Mason  Malt  Whis- 

directors    for    losses    due    to    their  key    Distilling    Co.,    185    Cal.    240, 

negligence  and   mismanagement   is  196.  Pao.  884. 
subject  to  the  prescription  of  ten 
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mence  to  run  only  upon  a  statutory  demand  by  the  creditor 
upon  the  corporation  for  payment  of  his  claim  or  upon  the  adju- 
dication of  the  corporation  as  a  bankrupt,  and  not  upon  the 
doing  of  the  forbidden  act.^  In  applying  a  statutory  provision 
that  if  any  person  liable  to  an  action  by  another  shall  fraud- 
ulently, by  actual  misrepresentation,  conceal  from  him  the  exist- 
ence of  that  cause  of  action,  said  cause  of  action  shall  be  deemed 
to  accrue  when  the  person  entitled  to  sue  thereon  shall  first 
discover  its  existence,  the  corporation  is  charged  with  what  ap- 
pears on  its  books.^  It  is  also  charged  with  the  knowledge  ac- 
quired by  newly  chosen  directors  of  the  acts  of  former  directors 
in  paying  dividends  out  of  capital  and  making  improper  loans 
and  investments,  although  the  new  •  directors  themselves  were 
also  unfaithful,  where  there  was  no  conspiracy  between  them  and 
the  old  ones,^  and  also  with  notice  of  facts  which  the  new  di- 
rectors would  have  discovered  had  they  properly  performed 
their  official  duties*  Overvaluations  of  credits  and  securities 
on  the  corporate  books  cannot  be  regarded  as  continuing  mis- 
representations so  as  to  prevent  the  running  of  the  statute.^ 

§  2703.  —  Renewal  or  extension  of  cause  of  action.  Where 
an  amended  bill  sets  up  a  new  equity,  or  the  party  making  the 
amendment  brings  forward  a  new  claim,  or  a  different  and 
distinct  ground  of  relief  not  before  asserted,  the  suit  will  be, 
regarded  as  begun  at  the  time  of  filing  the  amendment  and  will 
not  relate  back  to  the  filing  of  the  original  bill.®  So  where  the 
original  bill  against  a  director  is  founded  on  nonfeasance  in  f ail- 

1 E.  S.  Parka  Shellac  Co.  v.  Har-  that  the  misconduct   of  the   latter 

ris,  —  Mass.  — ,  129  N.  E.  617.  was    discovered;   and    that   it    did 

2  Curtis  V.  Connly,  257  U.  S.  260,  not  appear  that  there  would  have 
66  L.  Ed.  222,  aff'g  264  Eed.  650,  been  any  difficulty  in  discovering 
which  aff'd  259  Fed.  961.  at  least  enough  to  lead  to  further 

3  Curtis  V.  Connly,  257  TJ.  S.  260,  inquiry  if  they  had.  Curtis  v. 
66  L.  Ed.  222,  aff'g  264  Fed.  650,  Connly,  257  U.  S.  260,  66  L.  Ed. 
which  aff'd  259  Fed.  961.  222,  aff'g  264  Fed.  650,  which  afE'd 

4  Held  that  it  was  the  business  259  Fed.  961. 

and   duty   of  new   directors    of   a  6  Curtis  v.  Connly,  257  IT.  iS.  260, 

bank   to   get    some    notice    of    the  66  L.  Ed.  222,  aff'g  264  Fed.  650, 

credit    and    assets    of    th&    bank  which  aff'd  259  Fed.  961. 

within  the   time   elapsing  between  6  Becker  v.  Billings,  304  111.  190, 

the  resignation  of  former  directors  136  N.  E.  581,  aff  'g  220  111.  App. 

and  the  date  when  it  was  alleged  342.     And  see  §  2905,  infra. 
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ing  to  pay  any  attention  to  the  business  of  the  eorporationj  an 
amended  bill  charging  him  with  misfeasance  in  improperly  nsing 
the  funds  of  the  corporation  will  not  relate  back  to  the  filing  of 
the  original  bill,  and  the  defendant  will  be  entitled  to  the  bene- 
fit of  the  statute  of  limitations  at  the  time  the  amendment  is 
filed.''  The  cause  of  action  against  the  director  of  a  bank  to 
recover  for  losses  due  to  his  acts  or  omissions  is  not  the  loss  of 
the  bank  nor  its  right  to  hold  the  director  liable  for  such  loss, 
but  it  is  the  act  or  omission  of  the  director  which  caused  the  loss 
and  gave  the  right  to  the  bank  to  hold  him  liable.' 

§  2704.  —  Laches  and  estoppel.®  The  right  of  a  corporation 
or  its  stockholders  to  recover  money  paid  to  directors  to  induce 
them  to  consent  to  a  sale  of  the  corporate-  assets  or  as  compensa- 
tion for  the  resulting  loss  of  their  positions  may  be  lost  by  laches 
and  acquiescence.^" 

§2706.  Abatement  and  revival — ^Where  action  based  on  a 
statute.  A  statutory  liability  to  creditors  based  on  misconduct 
or  delinquency  does  not  survive  the  death  of  a  director.^! 

§  2709.  Parties — Corporation  as  proper  or  necessary  defend- 
ant.^^ In  Georgia  a  bank  is  not  a  necessary  party  defendant 
to  a  suit  by  its  receiver  against  its  officers  and  directors  to 
recover  for  their  alleged  negligence  and  mismanagement.^* 

§2712.  — Receiver  as  necessary  defendant.  The  receiver 
of  a  national  bank  is  a  necessary  party  defendant  to  a  repre- 
sentative  action   by    a   stockholder   to    enforce   the    statutory 

7  Becker  v.  Billings,  304  111.  190,  As  a  bar  to  suits  based  on  breach 
136  N.  E.  581,  aff'g  220  111.  App.  of  duty  by  officer,  see  §2414, 
342.  supra. 

8  Becker  v.  Billings,  304  HI.  190,  lOClarkson  v.  Davies,  50  On- 
136  N.  E.  581,  afE'g  220  HI.  App.  tario  L.  E.  554. 

342.  11  Snow  &  Farnham  v.  Smith,  43 

9  Laches   as  a  bar  to   the  right      E.  I.  578,  114  Atl.  142. 

to  avoid  transaction  between  cor-  12  In     stockholders'     suits,     see 

poration   and  an  officer,   or  where      §  4081,  infra. 

the   officer   representing    it   is   ad-  13  Anderson    v.    Holden,    27    Ga. 

versely      interested,      see      §  2401,      App.  331,  108  S.  E.  558. 

supra, 
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liability  of  directors  for  losses  due  to  their  negligence  and  mis- 
management.^* 

§  2715.  Multifariousness  and  misjoinder  of  causes  of  action.^^ 

There  is  no  inflexible  gauge  by  which  to  test  multifariousness, 
and  each  case  must  depend  largely  on  its  own  circumstances.^* 
A  bill  by  the  commissioner  of  banks  against  directors  of  a  trust 
company  to  recover  for  losses  due  to  their  neglect  and  misman- 
agement is  not  multifarious  because  it  sets  up  numerous  acts  of 
negligence  and  mismanagement  and  some  of  the  directors  are 
not  responsible  for  all  of  them.^'  Separate  creditors  having 
separate  and  distinct  claims  cannot  join  in  a  single  action  to 
enforce  a  statutory  liability  for  debts  for  making  a  false  certifi- 
cate.^' Causes  of  action  by  a  corporation  which  guaranteed  and 
indorsed  notes  of  another  corporation  to  foreclose  its  lien  on 
property  held  by  it  as  security  and  to  compel  directors  of  the 
defendant  to  restore  corporate  assets  wrongfully  diverted  by 
them,  cannot  properly  be  joined  with  a  cause  of  action  against 
one  of  the  directors  of  the  plaintiff  company,  and  who  repre- 
sented it  in  the  transaction  out  of  which  the  contract  of  guaranty 
arose,  to  compel  him  to  transfer  to  it  stock  alleged  to  have  been 
issued  to  him  in  the  defendant  corporation  for  the  benefit  of 
the  plaintiff.^' 

§  2716.  Pleading.^"  A  petition  in  a  suit  by  a  receiver  against 
directors  of  a  bank  to  recover  damages  for  negligence  in  fail- 
ing to  collect  loans  must  allege  facts  showing  such  negligence  or 
breach  of  duty  on  their  part  as  would  render  them  personally 
liable.  A  general  allegation  of  negligence  is  insufflcient.^^  A 
bill  to  redress  directors'  frauds  must  allege  facts  constituting 

.    llDawkins  v.  Mitchell,  149  La.  18  Gardner  v.  Eumsey,  81   Okla. 

1038,  90   So.  396.  20,  196  Pac.  941. 

16 In     stockholders'     suits,     see  19 New    York    Income    Corp.    v. 

§  4083,  infra.  Wells,  195  N.  Y.  App.  Div.  136,  186 

16  Cosmopolitan     Trust     Co.     v,  N.  Y.  Supp.  417,  afC'd  232  N.  Y. 

Mitchell,  —  Mass.  — ,  136  N.  E.  548,  134  N.  E.  566. 

403.  20  In     stockholders'     suits,     see 

I'!' Cosmopolitan     Trust     Co.     v.  §§4083,  4085,  infra. 

Mitchell,  —  Mass.  — ,   136  N.   E.  21  Council  v.  Brown,  151  Ga.  564, 

403.  107  S.  E.  867. 
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fraud.  It  is  not  enough  simply  to  charge  fraud  generally .^^  In 
a  suit  in  equity  by  the  commissioner  of  banks  against  the  direct- 
ors of  a  trust  company  to  recover  for  losses  due  to  neglect  and 
mismanagement,  the  precise  extent  of  the  responsibility  of  each 
of  the  defendants  is  a  matter  of  proof  rather  than  pleading.^^ 
It  is  not  necessary  that  the  specific  connection  of  each  of  the 
defendants  with  each  of  several  loans  alleged  to  have  been 
made  in  violation  of  duty  be  particularized  in  the  bill.  Nor 
is  it  necessary  to  point  out  as  to  each  bad  loan  the  individual 
directors  who  participated  in  causing  that  particular  loss.**  And 
where  it  is  definitely  alleged  that  the  company  has  lost  about  a 
specified  sum  in  bad  loans  and  investments  as  a  result  of  the 
negligence  of  the  several  defendants,  it  is  not  necessary  to  allege 
the  actual  loss  on  each  of  said  loans  and  investments.*^  The 
objection  that  the  complaint  in  an  action  by  creditors  of  an  in- 
solvent bank,  which  has  been  taken  possession  of  by  the  bank 
commissioner  for  the  purpose  of  liquidation,  against  its  directors 
to  recover  for  negligent  mismanagement  fails  to  allege  that  the 
commissioner  has  been  requested  to  sue  and  has  failed  to  do  so 
may  be  taken  advantage  of  by  general  demurrer.  It  is  not  a 
mere  defect  of  parties  within  the  meaning  of  a  statute  requiring 
a  defect  of  parties  to  be  raised  by  special  demurrer.*^ 

§2717.  Action  in  another  state — In  general.  A  suit  by  a 
stockholder  in  behalf  of  the  corporation  to  recover  for  its  benefit 
profits  made  by  one  of  its  managing  offlcers  in  his  dealings  with 
it  may  be  brought  in  a  foreign  state  where  the  officer  against 
whom  it  is  brought  resides.*'' 

§  2718.  —  Enforcing  statute  in  another  state.  Where  a  stat- 
ute imposing  liability  is  penal,  the  liability  will  not  be  enforced 
by  the  courts  of  another  state.**    But  where  the  statute  is  reme- 

28 O'Brien   v.   Lashar,   274   Fed.  2S Cosmopolitan     Trust     Co.     v. 

326,  certiorari  denied  257  U.  8.  640,  Mitchell,  —  Mass.   — ,   136   N.   E. 

66  L.  Ed.  411.  403. 

23  Cosmopolitan  Trust  Co.  v.  26  Creamery  Package  Mfg.  Co. 
Mitchell,  —  Mass.  — ,  136  N.  E.  v.  Wilhite,  149  Ark.  576,  233  S.  W. 
403.  710. 

24  Cosmopolitan  Trust  Co.  v.  27  Busch  v.  Eiddle,  —  N.  J.  Err. 
Mitchell,  —  Mass.  — ,   136  N.  E.  &  App.  — ,  114  Atl.  348. 

403.  28  Sherman   &   Sons   Co.    v.   Bit- 
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dial,  it  may  be  enforced  by  the  courts  of  another  state.^'  And 
where  the  same  statute  is  penal  in  one  part  and  remedial  in 
another,  if  the  remedial  provisions  are  comprehensive  within 
themselves,  they  may  be  enforced  by  the  courts  of  another  state 
independently  of  the  penal  provisions.^"  In  determining  whether 
a  statute  is  penal  in  the  international  sense  the  courts  of  the 
state  of  the  forum  are  not  bound  by  the  construction  placed 
upon  it  by  the  courts  of  tbe  state  which  enacted  it.^^ 

§  2720.  Counterclaim  and  set-off.  Leave  to  plead  a  counter- 
claim is  properly  denied  where  it  refers  to  matters  wholly  un- 
related to  the  cause  of  action  set  forth  in  the  complaint,  and 
would  tend  to  prejudice  the  plaintiff  by  unnecessarily  compli- 
cating the  issues.^2 

§  2722.  Decree,  damages  recoverable,  and  incidental  relief  .^^ 

XXXIII.    CRIMINAL  LIABILITY  AND  PENALTIES 

§2724.  General  rules.  An  officer  of  a  corporation,  who 
practically  owns  it,  is  criminally  responsible  with  it  where,  act- 
ing in  its  name,  he  obtains  from  a  carrier  by  fraud  and  decep- 
tion possession  of  property  moving  in  interstate  commerce.^* 
Officers  of  a  corporation  through  whose  acts  it  sells  stock  in 
violation  of  the  criminal  provisions  of  a  blue  sky  law  are  crim- 
inally responsible.^*    An  officer  of  a  bank  who  makes  oath  to  the 

ting,  26  Ga.  App.   299,   105   S.  E.  bia  Trust  Co.,  193  N.  Y.  App.  Div. 

848;  Gardner  v.  Rumsey,  81  Okla.  661,  184  N.  Y.  Supp.  484. 

20,  196  Pae.   941,  holding  the  Ar-  33  See  §2517,  supra,  and  §4090, 

kansas    statute    imposing    liability  infra. 

for  debts  for  making  a  false  cer-  Costs    and    fees    and    allowances 

tificate  to  be  penal,  in   stockholders'  suits,   see   §4093, 

29  Sherman   &   Sons   Co.  v.   Bit-  infra, 

ting,  26  Ga.  App.  299,   105   S.  E.  Eecovery  by  stockholder  for  in- 

848.  dividual    losses    as    bar    to    stock- 

30 Sherman    &    Sons    Co.    v.   Bit-  holders'  suit  in  behalf  of  corpora- 
ting,  26   Ga.  App.   299,   105  iS.   E.  tion,  see  §  4051,  infra. 
848.  34  Boyd    v.    United    States,    275 

31  Gardner  v.   Eumsey,  81  Okla.  Fed.  16. 

20,  196  Pae.  941.     And  see  §§  2597-  36 Kirk  v.  Farmers'  Union  Grain 

2603,  supra.  Agency,  103  Ore.  43,  202  Pae.  731. 

SZWoolaon   Spice   Co.   v.    Colum- 
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truth  and  correctness  of  a  report  to  the  commissioner  of  banking 
as  to  its  financial  condition  in  which  he  has  intentionally  made 
false  entries  may  be  convicted  of  perjury.^*  The  Kansas  statute 
requiring  the  bank  commissioner  to  notify  the  county  attorney 
of  the  county  in  which  a  bank  is  located  of  any  criminal  viola- 
tion of  the  banking  act  by  a  bank  officer  is  substantially  com- 
plied with  by  giving  such  information  to  the  attorney  general.*' 

§2725.  Necessity  for  assent  to  or  active  participation  of 
oflScer.**  The  manager  of  a  company  which  makes  and  sells 
intoxicating  liquor  may  be  criminally  liable  for  sales  made  by 
its  sales  agents.*®  At  common  law  the  managing  editor  of  a 
newspaper  is  criminally  responsible  for  an  unlawful  publication 
made  in  the  paper  unless  it  was  made  under  such  circumstances 
as  to  negative  any  presumption  of  privity  or  connivance  or  want 
of  ordinary  precaution  on  his  part  to  prevent  it.*"  And  statutes 
sometimes  provide  that  every  editor  or  proprietor  of  a  book, 
newspaper  or  serial,  and  every  manager  of  a  corporation  by 
which  any  newspaper  is  issued  is  chargeable  with  the  publication 
of  any  matter  contained  therein.*^  The  business  or  circulation 
manager  of  a  newspaper  who  has  no  editorial  duties  and  no 
part  in  editing  or  producing  it,  but  only  circulates  or  distributes 
it,  is  not  criminally  liable  at  common  law  for  the  insertion  of 
matter  in  the  paper,  since  he  has  no  control  over  such  matters, 
nor  is  he  a  manager  of  the  corporation  publishing  the  paper 
within  the  meaning  of  a  statute  such  as  the  one  above  referred 
to.**  Nor  can  he  be  held  liable  under  a  statute  making  it  an 
offense  to  knowingly  circulate  or  distribute  a  paper  advocating 

36  Com.  V.  Moyer,  76  Pa.  Super.  40  Publication    of    an    article    in 

Ct.  20.  violation    of    a    statute    punishing 

3T  State  V.  "Wilson,  108  Kan.  641,  criminal     syndicalism.       State     v. 

196  Pac.  758.  Workers'    Socialist    Pub.    Co.,    150 

38  Responsibility     of     officer     of  Minn.  406,  185  N.  W.  931. 

bank  under  statute   making  it   an  41  It    is    doubtful    whether    the 

offense    to    receive    deposits    with  Minnesota    statute    to    this    effect 

knowledge  of  the  bank's  insolven-  applies    in   prosecutions   for   crim- 

cy,    where   deposit   is    actually   re-  inal  syndicalism.     State  v.   Work- 

ceived    by    others,    see    People    v.  ers'  Socialist  Pub.  Co.,  150  Minn. 

Munday,    293    111.    191,   127   N.   E.  406,  185  N.  W.  931. 

364,  aff'g  215  111.  App.  356.  42  State    v.    Workers'    Socialist 

39  State  V.  Brown,  151  Minn.  340,  Pub.  Co.,  150  Minn.  406,  185  N.  W. 
186  N.  W.  946.  931. 
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or  teaching  syndicalism  or  sabotage  unless  it  is  shown  that  he 
distributed  or  circulated  a  paper  containing  such  matter  with 
knowledge  of  its  contents.*^  A  cashier  of  .a  bank,  who,  as  such,  is 
in  charge  of  its  books  iri  a  supervisory  capacity  and  is  responsible 
for  their  condition  and  for  the  general  management  of  the  bank, 
and  who  makes  an  initial  false  entry  in  its  books,  is  criminally 
responsible  for  the  acts  of  other  employees  in  carrying  such 
entry  forward  into  the  other  books  of  the  bank.** 

§2726.  Embezzlement.**  The  powers  and  duties  of  a  direc- 
tor of  a  loan  and  trust  company  do  not  necessarily  include  any 
such  control  and  possession  of  its  money  as  to  impose  upon  him 
the  kind  of  trust  relation  toward  it  that  is  necessarily  involved 
in  the  offense  of  embezzlement.*®  Funds  on  deposit  subject  to 
checks  signed  by  a  corporate  officer  are  in  his  possession  and 
under  his  care  in  such  sense  as  to  make  his  appropriation  of  a 
part  of  them  to  his  own  use  an  act  of  embezzlement.*'  And  he 
caimot  be  heard  to  say  in  defense  to  a  charge  of  embezzling  such 
funds  that  the  by-laws  provide  that  another  officer  shall  have 
custody  of  the  corporate  funds  and  that  corpor£rte  funds  shall 
be  checked  against  only  by  him.**  A  criminal  intent  may  be 
presumed  from  a  shortage  and  failure  to  account.*^ 

§2731.  Nuisance.  "Where  the  business  of  the  corporation 
is  of  such  a  character  or  is  conducted  in  such  a  way  as  to  con- 
stitute a  public  nuisance,  the  officer  who  conducts  it  cannot 
escape  criminal  responsibility  by  pleading  agency.*" 

§2732.  Liability  as  created  by  statutes  applicable  only  to 
corporate  officers.  Statutes  sometimes  make  it  an  offense  for 
officers  of  a  bank  to  receive  deposits  knowing  that  the  bank  is 
insolvent,"  or  for  any  officer,  agent  or  clerk  of  a  bank  to  make 

43 state    V.    Workers'    Socialist  48 State    v.    Johnson,    109    Kan. 

Pub.  Co.,  150  Minn.  406,  185  N.  W.  239,  199  Pae.  104. 

931.  49  Heifer    v.     Hamburg    Quarry 

44  State  V.  Davidson,  46  N.  D.  Co.,  208  Mo.  App.  58,  233  S.  W. 
564,  180  N.  W.  31.  275. 

45  See  also  §  2732,  infra.  80  People   v.   Cooper,    200   N.   T. 
46Bowen  v.  iState,  189  Ind.  644,      App.  Div.  413,  193  N.  Y.  Supp.  16. 

128  N.  E.  926.  Bl  State  v.  Perry,  149  La.  1065, 

47  State  V.  Johnson,  109  Kan.  90  So.  406;  Hughes  v.  Martin,  81 
239,  199  Pac.  104.  Okla.  89,  196  Pae.  951. 
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false  entries  in  its  books  with  intent  to  deceive,*^  or  to  make  a 
false  report  as  to  its  financial  condition,^'  or  for  any  person  to 
knowingly  make  any  false  statement  of  the  assets  or  liabilities 
of  a  bank,^*  or  for  any  officer,  director  or  agent  of  a  corporation 
to  knowingly  concur  in  making  any  written  report  or  statement 
of  its  affairs  or  pecuniary  condition  containing  any  material 
statement  which  is  false.^^  The  federal  statutes  expressly  make 
it  an  offense  for  any  officer,  director,  agent  or  employee  of  any 
federal  reserve  bank,  or  of  any  member  bank,  to  embezzle,  ab- 
stract or  wilfully  misapply  any  of  its  moneys,  funds  or  credits,'^ 
or  to  make  any  false  entry  in  any  book,  report  or  statement  of 
su(5h  bank  with  intent  to  defraud.*''  In  Washington  it  is  made 
a  felony  for  any  director  or  officer  of  a  bank  or  trust  company 
to  borrow,  or  to  knowingly  permit  any  of  its  directors,  officers 
or  employees  to  borrow,  any  of  the  corporation 's  funds,  unless  a 


In  Illinois  they  are  made  guilty 
of  embezzlement.  People  v.  Mun- 
day,  293  111.  191,  131  N.  E.  364, 
127  N.  E.  364,  _a£E'g  215  111.  App. 
356. 

62  State  V.  Davidson,  46  N.  D. 
564,  180  N.  VT.  31. 

Gain  to  the  defendant  or  preju- 
dice to  the  bank  is  not  an  ingre- 
dient of  the  offense.  State  v.  Da- 
vidson, 46  N.  D.  564,  180  N.  W.  31. 

63  An  intent  to  deceive  is  not  an 
essential  element  of  the  offense  of 
knowingly  making  a  false  report 
or  statement  of  any  bank  or  trust 
company  under  the  Idaho  statute. 
Stat©  V.  "Waterman,  —  Idaho  '■ — , 
210  Pae.  208. 

In  Oklahoma  it  is  made  an  of- 
fense to  wilfully  and  knowingly 
make  a  false  report  as  to  the  finan- 
cial condition  of  the  bank  with 
intent  to  deceive  any  person.  An- 
derson V.  State,  —  Okla.  — ,  207 
Pac.   977. 

In  Pennsylvania  it  is  made  an 
offense  to  make  false  entries  in  a 
report  to  the  commissioner  of 
banking  of  the  financial  condition 


of  the  bank.  It  is  immaterial  in 
a  prosecution  under  this  statute 
whether  the  banking  department 
had  knowledge  of  the  bank's  in- 
secure financial  condition  or  not. 
Nor  is  it  material  that  the  of&eer 
making  the  false  entries  did  not 
profit  financially  by  his  action. 
Com.  V.  Moyer,  76  Pa.  Super.  Ct. 
20. 

64Wentz  v.  State;  —  Mich.  — , 
188  N.  W.  467. 

SB  A  statement  as  to  the  cost  of 
selling  stock,  printed  in  red  on  a 
financial  statement,  held  to  be  ma- 
terial statement  within  the  mean- 
ing of  the  Iowa  statute.  State  v. 
McDougal,  193  Iowa  286,  186  N. 
W.  929. 

Admissibility  of  evidence,  see 
State  V.  McDougal,  193  Iowa  286, 
186  N.  W.  929. 

56Eheiner  v.  United  States,  276 
Fed.  803,  aff'g  266  Fed.  425; 
United  States  v.  Eeece,  280  Fed. 
913;  DeKay  v.  United  States,  280 
Fed.  465,  aff'g  257  Fed.  184.- 

67Rheiner  v.  United  States,  276 
Fed.  803,  aff'g  266  Fed.  425. 
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resolution  authorizing  the  loan  and  approved  by  a  majority  of 
the  directors,  at  a  meeting  at  which  no  director,  officer  or  em- 
ployee to  whom  the  loan  is  to  be  made  shall  be  present,  shall  be 
entered  in  the  corporate  minutes.^'  Under  this  provision,  an 
officer  cannot  make  a  loan  to  himself,  but  before  the  loan  is 
consummated  there  must  be  such  a  resolution  as  is  prescribed 
by  the  statute,  which  must  have  been  passed  and  entered  in 
the  minutes  in  the  manner  provided.^'  The  offense  is  completed 
when  the  money  is  borrowed  without  the  prescribed  authoriza- 
tion, and  cannot  be  wiped  out  by  a  subsequent  approval  of  the 
loan  by  the  directors.^" 

B8  state    V.    Larson,    119    Wash.  59  State    v.  Larson,    119    Wash. 

259,  205  Pae.  373.  123,  204  Pae.  1041. 

Intent  and  scienter  are  not  ele-  60  State    v.  Larson,    119    Wash, 

ments    of    the    ofieense.      State    v.  123,  204  Pae.  1041. 
Larson,   119  Wash.    123,   204   Pae. 
104L 
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Compensation  of  Officers 

§  2734.  Compensation  of  directors  in  the  absence  of  contract. 

§  2736.  Compensation  of  officers  other  than  directors  in  absence  of  con- 
tract. 

§  2738.  Implied  contracts  to  pay  for  services — ^In  general. 

§  2739.  —  Special,  unusual  or  extraordinary  services  rendered  by  ofieers 
or  directors — Greneral  rule. 

§  2740.  —  Illustrations  of  extra  services  by  directors. 

§  2741.  —  Illustrations  of  extra  services  by  other  officers. 

§  2743.  Express  contracts  for  compensation  in  general. 

§  2747.  Power  to  fix  compensation — Power  of  stockholders. 

§  2748.  —  Power  of  directors — ^As  to  salaries  of  directors. 

§  2749. Compensation  of  directors  filling  other  offices. 

§2750. Compensation  of  officers  other  than  directors. 

§  2751.  —  Power  of  officers. 

§  2752.  —  Effect  of  votes  or  presence  of  interested  officers  or  directors. 

§  2756.  Amount  of  compensation  or  salary — In  general. 

§  2760.  Changes,  increases  or  reductions  of  compensation. 

§  2764.  Extra  compensation  to  officers. 

§  2766.  Termination  of  right  to  salary  or  compensation — Misconduct;  neg- 
lect; fraud;  absence  from  employment;  vacations. 

§  2767.  Temporary  suspension  of  work ;  lessening  of  duties ;  discharge  of 
officers;  resignation. 

§  2769.  Lien  of  officer  for  compensation. 

§  2779.  Actions  to  recover  salaries  or  compensation  received  by  officers- 
Suit  by  corporation  or  minority  stockholders. 

§2780.  — Evidence;  presumptions  and  burden  of  proof. 

§  2734.  Compensation  of  directors  in  the  absence  of  contract. 
Directors  are  not  entitled  to  compensation  for  performing  the 
usual  and  ordinary  duties  of  that  office  in  the  absence  of  an 
express  provision  therefor  by  statute,  charter,  by-laws  or  agree- 
ment.^   They  are  presumed  to  serve  without  compensation,"  and 

ILofland  v.   Cahall,  —  Del.  — ,  ZCahall  v.  Lofland,  —  Del.  Ch. 

118  Atl.  1,  aff'g—  Del.  Ch.  — ,  114  — ,  114  Atl.  224,  afC'd  —  Del.  — , 

Atl.  224;  Wilson  v.  Brown,  269  Pa.  118  Atl.  1. 

225,  112  Atl.  1. 
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courts  will  scrutinize  closely  their  claims  for  compensation  and 
construe  strictly  their  allegations  respecting  their  services  in 
legal  proceedings  involving  their  right  to  compensation  there- 
for, especially .  where  all  the  officers  are  directors,  and  the 
directors  vote  themselves   compensation.* 

§  2736.  Compensation  of  officers  other  than  directors  in  ab- 
sence of  contract.  An  officer  is  not  entitled  to  commissions 
on  the  business  of  the  company,  where  their  payment  is  not 
authorized  by  the  board  of  directors  and  there  is  no  established 
custom  justifying  their  payment  without  the  action  of  the 
board.* 

§2738.  Implied  contracts  to  pay  for  services — In  general. 
Directors  have  no  right  to  compensation  for  services  rendered 
outside  their  duties  as  directors  unless  there  has  been  an  express 
contract  to  pay  for  such  circumstances,  or,  as  some  courts  hold, 
unless  the  services  were  clearly  outside  their  duties  as  directors 
and  were  performed  under  circumstances  sufficient  to  show  that 
it  was  understood  by  the  proper  officers  of  the  corporation,  as 
well  as  by  the  directors  claiming  compensation,  that  the  services 
were  to  be  paid  for  by  the  corporation.^  There  is  no  implied 
contract  to  pay  a  large  stockholder  a  salary,  as  manager,  where 
the  services  rendered  were  not  of  an  onerous  character  nor 
more  than  might  be  reasonably  expected  of  a  large  stockholder, 
without  compensation,  where  during  a  part  of  the  time  for 
which  compensation  was  claimed  he  was  a  director,  and  where 
the  statute  prohibits  payment  to  directors  unless  such  payment 
is  expressly  provided  for,  and  the  by-laws  give  the  directors 
power  to  fix  the  salaries  of  the  officers.®  To  warrant  a  recovery 
by  an  officer  on  a  quantum  meruit  for  services  rendered  under  a 
voidable  contract,  he  must  show  that  services  were  actually 
rendered  and  their  value.' 

SCahall  V.  Lofland,  —  Del.  Ch.  118  Atl.  1,   aff'g  —  Del.   Ch.  — , 

— ,  114  Atl.  224,  aff'd  —  Del.  — ,  114  Atl.  224. 

118  Atl.  1.  6  Marks  v.  Eoesand  Co.,  49  On- 

4Stevensoa  v.  Sicklesteel  Lum-  tario  L.  E.  137. 

ber  Co.,  219  Mich.  18,  188  N.  W.  7Geilear  v.  New  York  Die  Co., 

449.  Inc.,  193  N.  Y.  Supp.  1. 

6  Lofland  v.   Cahall,  —  Del.  — , 
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§  2739]  Pkivate  Coeposations  [Ch.-43 

§2739.  — Special,  unusual  or  extraordinary  services  ren- 
dered by  officers  or  directors — General  rule.  As  a  general 
rule,  in  the  absence  of  an  express  contract,  an  officer  or  director 
cannot  recover  for  services  rendered  without  proving  that  they 
were  outside  of  his  duties  as  such  officer  or  director  and  in 
addition  thereto  that  the  same  were  rendered  with  the  expectation 
of  both  parties  that  they  should  be  paid  for.'  The  test  of  an 
implied  contract  for  compensation  is  whether  the  services  were 
performed  under  circumstances  fairly  raising  a  presumption 
that  the  parties  understood  and  intended  that  they  should  be 
paid  for,  or  at  least  that  reasonable  men  in  like  situation  as 
those  who  receive  and  are  benefited  by  the  service  naturally 
would  and  ought  to  understand  and  expect  that  compensation 
would  be  made.^  The  bare  fact  of  a  valuable  service  rendered 
for  a  corporation  does  not,  standing  alone,  raise  an  implied  con- 
tract to  pay.^"  To  warrant  a  finding  that  there  was  an  implied 
contract  to  pay  directors  for  extraordinary  services  it  must 
clearly  appear  that  the  services  were  performed  outside  their 
duties  as  directors,  and  under  circumstances  sufficient  to  show 
that  it  was  well  understood  by  the  proper  officers  of  the  corpora- 
tion, as  weU  as  by  the  directors  claiming  compensation,  that  the 
services  were  to  be  paid  for  by  the  corporation.^^  By  proper 
officers  is  meant  officers  competent  to  represent  the  company 
in  the  transaction,  and  therefore  no  contract  can  be  implied  from 
such  an  understanding  on  the  part  of  the  interested  directors 
alone.^*  A  director  may  be  estopped  by  his  conduct  from  re- 
covering for  extraordinary  services.^' 

8  Alexander  v.  Equitable  Life  118  Atl.  1,  afe'g  —  Del.  Ch.  — , 
Assur.   Soc.  of  United  States,  233      114  Atl.  224. 

N.   Y.   300,   135   N.   E.   509,   rev'g  IS  Director  held  not  estopped  on 

judgment  196  N.  Y.  App.  Div.  963,  the  theory  that  he  defrauded  per- 

188  N.  Y.  Supp.  908.  sons    purchasing    stock    from    him 

9  Spence  v.  Sturgis  Steel  Go-Cart  and  others  by  failing  to  inform 
Co.,  217  Mich.  147,  186  N.  W.  393.  them  of  his  claim  and  by  failing 

10  gears  v.  Corr  Mfg.  Co.,  —  to  include  it  in  an  annual  financial 
Mass.  — ,  136  N.  E.  266;  Spence  statement  to  the  state  signed  by 
V.  Sturgis  Steel  Go-Cart  Co.,  217  him,  where  it  was  not  shown  that 
Mich.  147,  186  N.  W.  393.  he    made    any    representations    to 

11  Lofland  v.  Cahall,  —  Del.  ■ — ,  them  or  that  they  saw  or  relied  on 
118  Atl.  1,  aff'g  —  Del.  Ch.  — ,  114  the  financial  statement.  Spence  v. 
Atl.  224;  Pratt  v.  Wilcox,  118  Sturgis  '  Steel  Go-Cart  Co.,  217 
Wash.  336,  203  Pac.  949.  Mich.  147,  186  N.  W.  393. 

12IiOflaud  V.  Cahall,  —  Del.  — , 
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Ch.  43]  CoMPENSATiosr  OF  Opficees  [§2743 

§  2740.  —  Illustrations  of  extra  services  by  directors.    It  has 

been  held  that  a  director  may  recover  on  an  implied  contract 
for  services  rendered  under  an  express  contract  in  acting  as 
general  manager  of  the  company  and  superintending  the  re- 
building of  its  plant.^*  It  is  no  part  of  the  duty  of  a  man- 
ager and  director  of  a  lumber  and  logging  company  to  rustle 
logs  and  help  raft  logs  and  build  roads,  etc.,  and  he  may  re- 
cover compensation  therefor  where  the  circumstances  show  that 
it  was  understood  that  he  was  to  be  paid  for  them.^^  It  is  the 
duty  of  the  first  directors  to  use  all  reasonable  efforts  to  organize 
the  corporation  and  to  sell  its  stock,  and  are  not  entitled  to 
compensation  therefor.  But  they  are  not  required  to  use  ex- 
ceptional or  extraordinary  efforts  in  the  sale  of  stock.^*  There 
is  no  implied  contract  on  the  part  of  a  corporation  to  compen- 
sate a  director  for  his  services  in  assisting  to  finance  it  by  loaning 
it  money  and  collateral  and  indorsing  its  notes,  nor  any  presump- 
tion that  such  services  were  rendered  for  reward,  though  such 
services  were  valuable,  since  they  are  not  of  the  character  usu- 
ally and  commonly  rendered  for  hire.^'''  And  though  it  is  not 
the  duty  of  directors  to  indorse  notes  of  the  corporation,  it  does 
not  follow  that  they  can  enforce  payment  for  such  service  in 
the  absence  of  some  agreement  or  understanding  with  the  com- 
pany.^* 

§2741.  — Illustrations  of  extra  services  by  other  officers. 

There  is  no  implied  contract  to  pay  the  treasurer  of  a  corpora- 
tion, who  is  also  a  stockholder  and  director,  for  his  services  in 
selling  stock,  and  the  corporation  is  not  liable  to  him  for  such 
services  unless  it  expressly  agrees  to  pay  him  therefor. i* 

§2743.  Express  contracts  for  compensation  in  general.    A 

corporation  may  pay  any  reasonable  salary  to  any  of  its  officers 

USpence    v.    Sturgis    Steel    Go-  Atl.   1,   aff'g  —   Del.   Ch.   — ,   114 

Cart  Co.,  217  Mieh.  147,  186  N.  W.  Atl.  224. 

393.  17  Sears    v.    Corr    Mfg.    Co.,  — 

16  Pratt    V.    Wilcox,    118    Wash.  Mass.  — ,  136  N.  E.  266. 

336,  203  Pao.  949.  18  Cahall  y.  Lofland,  —  Del.  Ch. 

16  Evidence    held    not    to    show  — ,  114  Atl.  224,  aff'd  —  Del.  — , 

that  directors  used  exceptional  or  118  Atl.  1. 

extraordinary  efforts  to  sell  stock.  19Zarriello    v.    IT-Need    Ice    Co., 

Lofland  v.  Cahall,  —  Del.  — ,  118  Inc.,  191  N.  Y.  Supp.  207. 
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§  2743]  Private  Cobpokations  [Ch.  43 

or  employees.*"  An  agreement  by  a  corporation  to  pay  a  person 
a  reasonable  amount  for  his  services  in  financing  it  is  not  con- 
trary to  public  policy .^1  An  agreement  by  a  corporation  to  pay 
its  president  and  treasurer  a  stipulated  salary  for  managing 
its  business,  as  a  part  of  the  consideration  of  his  transfer  to  it 
of  a  manufacturing  plant,  etc.,  is  valid  and  binding,  especially 
as  against  a  stockholder  who  acquired  his  stock  after  the  agree- 
ment was  made.**  To  warrant  a  recovery  based  on  a  resolution 
giving  the  manager  of  a  corporation  a  salary  payable  only  "when 
the  finances  of  the  company  will  warrant  so  doing,"  it  must  be 
shown  that  when  the  action  was  brought  the  finances  of  the  com- 
pany warranted  payment.**  An  agreement  by  an  insurance 
company  to  pay  the  wife  of  its  vice-president  an  annuity  of 
$18,000  a  year  for  life  after  the  death  of  her  husband  in  con- 
sideration of  extra  services  rendered  by  him  in  the  past  and  to 
be  rendered  by  him  in  the  future,  has  been  held  to  be  void  as 
being  a  wagering  contract  and  beyond  the  power  of  the  corpora- 
tion, where  the  character  and  extent  of  the  future  services  were 
not  specified  and  hence  were  indefinite  and  uncertain.** 

§  2747.  Power  to  fix  compensation — Power  of  stockholders. 

A  statute  providing  that  no  by-law  for  the  payment  of  the 
president  or  any  director  shall  be  valid  unless  passed  or  con- 
firmed at  a  meeting  of  the  stockholders  does  not  require  that 
the  stockholders  shall  fix  the  amount  of  remuneration  to  be  paid, 
but  is  complied  with  where  they  authorize  payment  and  leave 
the  amount  to  be  fixed  by  the  directors.**  It  does  not  require 
the  sanction  of  the  stockholders  to  a  payment  to  the  president 
or  a  director  for  services  apart  from  those  pertaining  to  such 

20  Smallwood  v.  Smith,  197  N.  Y.  28  Brietson    Mfg.    Co.    v.    Close, 
App.    Div.    533,    189    N.    Y.    Supp.      280  Fed.  297. 

427.  23  Marks  v.  Eocsand  Co.,  49  On- 

As  to  the  effect  of  a  contract  by  tario  L.  E.  137. 

the  manager  of  a  corporation  not  24  Alexander    v.    Equitable    Life 

to   charge   anything   for   his   serv-  Assur.   Soc.   of  United   States,  233 

ices,  see  Smallwood  v.  Smith,  197  N.  Y.  300,  135  N.  E.  509,  rev'g  196 

N.   Y.   App.   Div.   533,   189   N.   Y.  N.   Y.   App.   Div.   963,   188   N.   Y. 

Supp.   427.  iSupp.   908. 

21  AltaVista     Cotton     Mills     v.  25  Hood  v.   Caldwell,  50  Ontario 
Lane,  133  Va.  1,  112  S.  E.  637.  L.  E.  387. 
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Ch.  43]  Compensation  of  Officers  [§2750 

office,  as  for  his  services  as  business  manager,^^  or  for  the  pay- 
ment to  him  of  commissions  for  selling  stock,  on  the  same  terms 
as  to  other  selling  agents.^'' 

§2748.  — Power  of  directors — As  to  salaries  of  directors. 

A  contract  to  pay  directors  for  services  must  be  made  with 
directors  or  other  proper  corporate  officers  who  have  no  personal 
interest,  directly  or  indirectly,  in  the  contract,  and  who  are 
competent  to  represent  the  company  in  the  transaction.^*  As 
a  general  rule  a  director  is  without  authority  to  increase  his  own 
salary.*^ 

§2749. Compensation  of  directors  filling  other  offices. 

Directors  may  employ  one  of  their  number  as  general  manager 
and  increase  his  salary,  provided  they  act  honestly  and  the 
contract  is  for  the  benefit  of  the  company.*"  But  such  contracts 
will  be  closely  scrutinized.*^ 

§  2750. Compensation  of  officers  other  than  directors. 

There  is  no  legal  or  moral  obligation  on  the  part  of  the  directors 
to  consult  or  advise  with  the  majority  stockholders  before  in- 
creasing the  salary  of  the  general  manager  and  agreeing  to  pay 
him  a  percentage  of  the  net  profits  of  the  business,  since  the 
matter  is  one  of  business  and  within  the  discretion  of  the  board.** 
A  corporation  which  has  received  the  benefit  of  the  services  of 
its  general  manager  under  a  resolution  to  compensate  him  at  a 
specified  rate  therefor  is  estopped  to   assert  that  one  of  the 

26  Hood  V.  Caldwell,  50  Ontario  percentages  of  the  net  profits  of 
L.  E.  387.  the  business  held  not  invalid  per 

27  Mcintosh  v.  Premier  Lang-  se  because  of  the  method  and 
muir  Mines,  50  Ontario  L.  R.  456.  quantum  of  the  promised  payment. 

28  Lofland  v.  Cahall,  —  Del.  — ,  Eansome  Concrete  Machinery  Co. 
118  Atl.  1,  afe'g  —  Del.  Ch.  — ,  114  v.  Moody,  282  Fed.  29.  That  the 
Atl.  224.  increase   of   salary  is  made   retro- 

S9  Enterprise  Printing  &  Pub.  active  does  not  invalidate  the  en- 
Co.  V.  Craig,  —  lud.  App.  — ,  135  tire  agreement.  Eansome  Concrete 
N.  E.  189.  Machinery  Co.  v.  Moody,  282  Fed. 

30  Eansome    Concrete    Machinery  29. 

Co.  V.  Moody,  282  Fed.  29.  31  Eansome    Concrete   Machinery 

A  contract  to    employ  a  director  Co.  v.  Moody,  282  Fed.  29. 

as  general  manager  for   six   years  32  Eansome    Concrete    Machinery 

at  a  salary  of  $10,000  a  year  and  Co.  v.  Moody,  282  Fed.  29. 
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§2750]  Pkivate  CoEPOKATioNs  [Ch.  43 

directors  who  voted  for  such  resolution  was  not  qualified  to  act 
as  a  director,  where  he  was  a  director  de  facto.*^ 

§  2751.  —  Power  of  officers.  Officers  elected  hy  the  direc- 
tors cannot  fix  their  own  salaries  and  change  them  at  will,  or  pay 
themselves  bonuses,  but  these  are  matters  for  the  board  of 
directors.'*  The  treasurer  of  a  corporation  has  no  implied  au- 
thority to  contract  on  its  behalf  to  pay  a  director  for  loaning  it 
collateral  and  becoming  an  accommodation  party  to  its  notes.'^ 
Nor  does  power  expressly  given  him  to  negotiate  loans  and  issue 
notes  in  such  amounts  as  are  necessary  successfully  to  conduct 
the  corporate  business  give  him  authority  to  make  such  a  con- 
tract.*® The  corporation  does  not  ratify  such  a  contract  by  re- 
ceiving the  money  borrowed  by  means  of  such  notes  and  col- 
lateral and  applying  the  same  to  its  proper  business  activities, 
unless  it  appears  that  it  then  had  notice  of  all  the  material  facts. 
And  such  receipt  and  use  of  the  nioney  does  not  constitute  notice 
to  it  that  it  has  been  obtained  by  such  an  unusual  collateral  con- 
tract.*'' 

§  2752.  —  Effect  of  votes  or  presence  of  interested  oflScers  or 
directors.  An  officer  cannot  recover  on  a  contract  fixing  his 
salary  which  is  evidenced  by  a  resolution  on  which  he  voted  in 
the  affirmative.*'  Directors  cannot  vote  themselves  salaries,  or 
compensation  in  money,*'  or  stock  *"  even  for  extraordinary 

33  Hygienic  Health  Food  Co.  v.  dinary  services,  they  cannot  re- 
Grant,  187  Cal.  431,  202  Pac.  653,  cover  such  compensation  in  an  ac- 
204  Pac.  389.  tion  nor  can  they  retain  what  they 

34  Stevenson  v.  Sicklesteel  Lum-  have  received  as  such  compensa- 
ber  Co.,  219  Mich.  18,  188  N.  W.  tion.  Lofland  v.  Cahall,  —  Del. 
449.  — ,  118  Atl.  1,  aff  'g  —  Del.  Ch.  — , 

36  Sears    v.    Corr    Mfg.  Co.,    —      114  Atl.   224. 

Mass.  — ,  136  N.  E.  266.  40  The  issuance  of   stock  by  di- 

36  Sears  v.  Corr  Mfg.  Co.,  —  rectors  to  themselves  in  payment 
Mass.  — ,  136  N.  E.  266.  for      services      is      constructively 

37  Sears    v.    Corr    Mfg.    Co.,  —      fraudulent,  where  there  is  no  dis- 
— ,  136  N.-  E.  266.  interested    ofScer    or    director    to 


38  Geilear  v.  New  York  Die  Co.,  value    their    services.      Lofland    v. 
Inc.,  193  N.  Y.  Supp.  1.  Cahall,  —  Del.  — ,  118  Atl.  1,  aff'g 

39  Where    all  '  the    officers    of    a  —  Del.  Ch.  — ,  114  Atl.  224. 
corporation    are    directors    and    all  A    statutory    provision    that    in 
of   them    vote    to    pay    themselves  the  absence  of  actual  fraud  in  the 
compensation     even     for     extraor-  transaction,   the    judgment    of  the 
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Ch.  43]  Compensation  of  Ofpioees  [§2756 

services,  unless  the  right  to  do  so  is  conferred  by  the  stock- 
holders, by  statute,  or  by  legally  enacted  by-laws.  The  first 
directors  of  a  newly  organized  corporation  cannot  legally  vote 
to  themselves,  without  authority  from  some  other  source,  com- 
pensation for  obtaining  capital  and  a  plant  for  the  company  and 
starting  it  off,  since  these  are  not  extraordinary  services,  but 
are  the  ordinary  duties  of  directors.*^  A  resolution  of  the  stock- 
holders fixing  extra  compensation  for  the  managing  directors  of 
a  corporation  is  not  voidable  at  the  option  of  a  dissenting  stock- 
holder, regardless  of  merits,  because  it  was  passed  by  the  votes 
of  the  stockholder  directors  benefited  thereby.*^  But  it  is  re- 
viewable in  equity  as  to  the  fairness  and  reasonablenss  of  the 
compensation  at  the  instance  of  such  a  stockholder,  and  will  be 
set  aside  if,  and  only  if,  it  is  disadvantageous  to  the  minority 
stockholders.** 

§2756.  Amount    of    compensation    pr   salary — In    general. 

Excessive  salaries  are  in  diminution  of  dividends,  and  only 
stockholders  who  are  entitled  to  dividends  may  complain  of  their 
payment.**  Where  an  attdrney  is  employed  by  a  corporation 
as  its  general  counsel  for  one  year,  without  a  fixed  salary,  but 
under  an  agreement  whereby  he  is  to  be  paid  a  separate  fee  for 
each  specific  service  rendered,  and  there  is  no  agreement  as  to  the 
payment  of  a  retainer  fee,  he  is  not  entitled,  as  a  matter  of  right, 
at  the  end  of  the  year's'  employment,  to  a  retaining  fee  in 
addition  to  the  fees  paid  him  for  his  specific  services  rendered 
to  the  corporation.** 

directors  as  to  the  value  of  serv-  44  A  stockholder  not  entitled  to 

ices  for  which  stock  is  issued  shall  dividends  under  the  provisions   of 

be  conclusive  does  not  apply  under  the  charter  until  he  surrenders  his 

such   circumstances,    since    the    in-  stock    and    receives    dividend    eer- 

terested    directors    are     not     com-  tificates  therefor,  and  who  has  not 

petent  to   represent   the   company.  surrendered   his   stock,    cannot    en- 

Lofland  v.   Cahall,  —  Del.  — ,  118  join  the  payment  of  excessive  sal- 

Atl.   1,   aff'g  —  Del.    Ch.   — ,   114  aries.      Prindiville    v.    Johnson    & 

Atl.  224.  Higgins,  92  N.  J.  Eq.  515,  113  Atl. 

41  Cahall  v.  Lofland,  —  Del.  Ch.  915,    aff'd   93    N.   J.   Eq.   425,   116 
— ,  114  Atl.  224,  aff'd  —  Del.  — ,  Atl.  785. 

118  Atl.  1.  45  Pickens    Co.    v.    Thomas,    152 

42  Booth  V.  Beattie,  —  N.  J.  Eq.       Ga.  648,  111  S.  E.  27,  a.  c,  28  Ga. 
— ,  118  Atl.  257.  App.  434,  111  S.  E.  739. 

43  Booth  V.  Beattie,  —  N.  J.  Eq. 
— ,  118  Atl.  257. 
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§  2760]  Peivatb  Cokporations  [Ch.  43 

§2760.  Changes,  increases  or  reductions  of  compensation.^^ 

It  is  prima  facie  within  the  power  of  the  president  of  a  New 
York  corporation  to  increase  the  salary  of  the  general  manager 
of  the  corporation.*'  Payments  of  increased  salary  without  au- 
thority cannot  be  recovered  back  by  the  corporation  where  they 
were  expressly  ratified  by  the  board  of  directors  after  they  were 
made.*' 

§2764.  Extra  compensation  to  oflBcers.  Officers  elected  by 
the  directors  cannot  pay  themselves  bonuses  for  meritorious 
services.^"  A  resolution  adopted  by  the  stockholders  fixing 
extra  compensation  for  managing  directors  is  not  invalid  as  a 
matter  of  law  because  of  its  permanence,  if  passed  and  main- 
tained in  good  faith,  although  that  element  may  have  a  bearing 
on  the  motive  and  good  faith  of  the  vote  supporting  it.^*  Nor 
is  such  a  resolution  invalid  as  a  matter  -of  law,  nor  objectionable 
as  a  business  proposition,  because  the  additional  compensation 
is  made  contingent  upon  dividends.^^  Nor  is  it  invalid  because 
it  does  not  define  the  duties  of  the  managing  directors  for  which 
the  extra  compensation  is  allowed.**  Notes  given  to  heads  of 
departments  of  a  corporation  for  the  amount  of  a  bonus  voted  to 
them  in  payment  for  extraordinary  services  are  not  without  con- 
sideration, although  such  persons  are  the  sole  stockholders  and 
trustees  of  the  corporation.** 

§  2r766.  Termination  of  right  to  salary  or  compensation — 
Misconduct;  neglect;  fraud;  absence  from  employment;  vaca- 
tions. Additional  compensation  voted  to  several  managing 
directors  as  a  unit  does  not  abate  or  lapse  on  the  death  of  one 

46  See  also  §§  2748-2752,  supra,  53  Booth  v.  Eeattie,  —  N.  J.  Eq. 

47  Ransome   Concrete    Machinery      — ,   118  Atl.   257. 

Co.  V.  Moody,  282  Fed.  29.  54  Steeple  v.  Max  Kuner  Co.,  — 

48  Hygienic  Health  Pood  Co.  v.      Wash.  — ,  208  Pae.  44. 

Grant,  187  Cal.  431,  202  Pae.  653,  Evidence     held    to     show    that 

204  Pae.  389.  notes  were  given  in  payment  for 

50  Stevenson  v.  Sicklesteel  Lum-  past  services,  and  not  in  anticipa- 

ber  Co.,  219  Mich.  18,  188  N.  W.  tion  of  a  profitable  business  in  the 

449.  future,  nor  with  the  intention  that 

61  Booth  V.  Beattie,  —  N.  J.  Eq.  their  payment  should  be  contin- 
— ,  118  Atl.  257.  gent  upon  future  profits.     Steeple 

62  Booth  V.  Beattie,  —  N.  J.  Eq.  v.  Max  Kuner  Co.,  —  Wash.  — , 
— ,  118  Atl.  257.  208  Pae.  44. 
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pf  their  number,  where  the  survivors  shoulder  his  duties  and 
responsibilities  with  the  assistance  of  another  person.*^  An 
officer  may  waive  his  salary.  A  waiver  is  a  voluntary  relin- 
quishment of  a  known  right.  Intent  to  waive  is  essential.^® 
Whether  there  was  an  intent  to  waive  is  a  question  of  fact,  where 
the  inference  of  such  an  intent  does  not  conclusively  arise  as  a 
matter  of  law." 


§2767.  Temporary  suspension  of  work;  lessening  of  duties; 
discharge  of  officers;  resignation.  In  the  absence  of  a  con- 
tract, the  right  of  an  ofScer  to  a  salary  ceases  when  his  office  is 
abolished.^'  Where,  by  the  express  terms  of  his  employment, 
the  salary  of  an  officer  is  not  to  commence  until  the  completion 
of  the  company's  plant,  and  he  is  lawfully  dropped  from  his 
position  before  that  time,  he  cannot  recover  under  the  contract.*® 
An  agreement  that  a  director  was  to  receive  a  specified  sum 
per  annum  was  held  not  to  entitle  him  to  a  proportionate  share 


B6  Booth  V.  Beattie,  —  N.  J.  Eq. 
—   118  Atl.  257. 

56  Nelson  v.  Caddo-Texas  Oil 
Lands  Co.,  176  Wis.  327,  186  N.  W. 
156. 

57  Whether  a  director  waived 
his  salary  by  voting-  in  favor  o£ 
declaring  a  dividend  on  the  basis 
oi  a  financial  statement,  which  did 
not  show  the  accrued  portions  of 
the  annual  salaries  of  directors  and 
officers,  and  virould  have  revealed 
a,  loss  had  it  done  so,  held  for  the 
jury  under  the  evidence.  Nelson 
V.  Caddo-Texas  Oil  Lands  Co.,  176 
Wis.  327,  186  N.  W.  155. 

58  Agreement  by  all  the  stock- 
holders for  an  increase  of  salaries 
to  be  paid  out  of  earnings  held  not 
one  to  appropriate  a  specified  part 
of  the  earnings  to  the  payment  of 
an  extra  dividend,  and  an  of&cer 
whose  office  was  afterwards  abol- 
ished held  estopped  to  claim  that 
it  was.  Mineh  v.  Minch  &  Eisen- 
brey  Co.,  139  Md.  426,  115  Atl. 
702. 


Agreement  to  allow  former 
owner  of  business  a  yearly  salary 
out  of  profits  in  consideration  of 
his  making  increased  loans  to  the 
incorporators  to  enable  them  to 
take  their  quota  of  stock  and  of 
a  stock  subscription  by  him,  held 
not  to  require  that  the  salary  be 
continued  permanently,  but  that  it 
was  not  unreasonable  to  infer  that 
it  could  be  discontinued  when  his 
interest  in  the  concern  was  de- 
creased to  the  amount  originally 
contemplated  by  the  parties. 
Minch  V.  Minch  &  Eisenbrey  Co., 
139  Md.  426,  115  Atl.  702. 

In  tho  absence  of  contract,  the 
stockholders  may  amend  the  by- 
laws so  as  to  abolish  an  office  cre- 
ated by  a  previous  amendment  for 
the  purpose  of  giving  a  certain 
person  an  official  position  so  as  to 
enable  him  to  draw  a  salary. 
Minch  V.  Minch  &  Eisenbrey  Co., 
139  Md.  426,  115  Atl.  702. 

59Zarriello  v.  U-Need  Ice  Co., 
Inc.,  191  N.  T.  Supp.  207. 
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of  his  annual  salary  where  he  ceased  to  be  a  director  during  the 
year  by  reason  of  a  voluntary  sale  of  his  stock.^"  Where  a 
corporation  contracts  to  pay  an  annuity  to  the  wife  of  an  officer 
and  director  after  his  death  in  consideration  of  extra  services 
rendered  by  him  in  the  past  and  to  be  rendered  by  him  in  the 
future,  there  is  an  implied  agreement  on  his  part  to  render 
services  in  the  future,  although  the  contract  does  not  in  terms 
-obligate  him.®^  to  do  so.  To  warrant  a  recovery  on  such  a  con- 
tract full  performance  on  the  part  of  the  officer  must  be  shown, 
and  hence  no  recovery  can  be  had  by  the  wife  where  prior  to 
his  death  the  officer  resigned,  and  thereby  put  it  out  of  his 
power  to  render  any  further  services.®^  The  wife  to  whom  the 
annuity  is  to  be  paid  takes  the  contract  subject  to  all  the  burdens 
the  officer  would  have  had  if  the  promise  had  been  to  pay  him 
the  annuity  during  his  life,  and,  in  seeking  to  enforce  the  con- 
tract, stands  in  no  better  position  than  he  would  if  he  were 
seeking  to  enforce  it.^^ 

§2769.  Lien  of  officer  for  compensation.  A  director  and 
manager  of  a  lumber  and  logging  company  rendering  services  to 
it  outside  the  ordinary  duties  of  such  offices,  in  rustling  logs, 
helping  raft  logs  and  build  roads,  etc.,  under  circumstances 
showing  that  it  was  understood  that  he  was  to  be  paid  for 
them,  is  within  the  "Washington  statute  giving  liens  to  employes 
under  certain  circumstances.^ 

§  2779.  Actions  to  recover  salaries  or  compensation  received 
by  officers — Suit   by   corporation  or  minority  stockholders. 

If  the  board  of  directors  allows  unreasonable   and   excessive 
salaries  to  corporate  officers  so   as  to  absorb  earnings  which 

eOMoriarty  v.   Regent's   Garage  N.   Y.   300,   135   N.   E.   509,  rev'g 

&    Engineering   Co.,   L.   B.    [1921]  196  N.  Y.  App.  Div.  963,  188  N.  Y. 

2  K.  B.  766,  Tev'g  [1921]  1  K.  B.  Supp.  908. 

423.  63  Alexander    v.    Equitable    Life 

61  Alexander  v.  Equitable  Life  Assur.  Soe.  of  United  States,  233 
Assur.  Soe.  of  United  States,  233  N.  Y.  300,  135  N.  E.  509,  rev'g  196 
N.  Y.  300,  135  N.  E.  509,  rev'g  N.  Y.  App.  Div.  963,  188  N.  Y. 
196  N.  Y.  App.  Div.  963,  188  N.  Y.  Supp.   908. 

Supp.   908.  64  Pratt    v.    "Wilcox,    118    Wash. 

62  Alexander    v.    Equitable    Life      336,  203  Pac.  949. 
Assur.  Soe.  of  United  States,  233 
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should  go  in  dividends  or  remain  with  the  company  as  surplus, 
a  court  of  equity,  at  the  suit  of  a  minority  stockholder,  will 
compel  restoration.^^  A  stockholder  may  maintain  a  representa- 
tive action  against  officers  and  trustees  who  have  caused  the 
corporation  to  enter  iato  contracts  for  the  payment  to  them  of 
unreasonable  salaries,  expenses  and  commissions  on  the  sale 
of  stock,  which  they  have  caused  to  be  paid  to  themselves  from 
the  corporate  funds.®® 

§  2780.  —  Evidence ;  presumptions  and  burden  of  proof,    A 

cotot  of  equity  will  not  lightly  interfere  with  the  judgment  of 
the  board  of  directors  in  fixing  salaries  to  be  paid  to  corporate 
officers,  and  a  minority  stockholder  suing  to  compel  a  restoration 
of  salaries  paid  has  the  burden  of  proving  that  they  were  un- 
reasonable and  excessive  so  that  a  substantial  wrong  will  be  done 
him  if  they  are  retained.®'' 


66  Seitz  V.  Union  Brass  &  Metal 
Mfg.  Co.,  —  Minn.  — ,  189  N.  W. 
586. 

66  Hames  v.  Spokane-Benton 
Coijnty  Natural  Gas  Co.,  118  Washi 
156,  203  Pac,  18. 

67  Seitz  V.  Union  Brass  &  Metal 
Mfg.  Co.,  —  Minn.  — ,  189  N.  W. 
586. 


Evidence  held  to  support  find- 
ings that  salaries  legally  voted  to 
officers  were  not  unreasonable  or 
excessive.  iSeitz  v.  Union  Brass  & 
Metal  Mfg.  Co.,  —  Minn.  — ,  189 
N.  W.  586;  Seitz  v.  Elite  Laundry 
Co.,  —  Minn.  — ,  189  N.  W.  589. 
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CHAPTER  44 
CoEPORATE  Books  and  Records 

§  2782.  As  public  records. 

§  2784.  Duty  to  keep  books  and  records — Eecords  and  minute  books. 
§  2788.  Form  and  requisites — Stock  book. 
§  2790.  Custody  of  books  and  records — Proper  place. 
§  2793.  Books  and  records  as  evidence — As  best  evidence. 
§  2796.  —  Parol  evidence  of  corporate  acts. 
§  2797.  —  Copies  of  corporate  records  as  evidence — In  general. 
§  2800.  Authentication  of  books  and  records. 

§  2801.  Purposes  for  v^hieh  and  actions  in  -which  books  and  records  admis- 
sible— In  general. 
§  2803.  —  Actions  between  corporation  or  members  and  strangers. 
§  2804.  —  Actions  betvreen  corporation  and  members. 
§  2805.  Production  of  books  and  papers  in  court. 

§  2807.  Proceedings  to  compel  delivery  of  books  and  records  by  oflScer. 
§  2808a.  [New]  Books  and  records'  as  notice. 

§2782.  As  public  records.  The  records  of  an  insolvent 
mutual  insurance  company  in  the  hands  of  the  state  insurance 
commissioner,  who  is  charged  hy  law  with  the  duty  of  liquidat- 
ing it,  are  at  least  quasi  public  records,  and  the  information 
contained  in  them  is  at  all  reasonable  times  available  to  a 
member  of  the  corporation  or  his  counsel  to  be  used  in  prepar- 
ing his  defense  to  a  suit  on  an  assessment  levied  by  the  com- 


§  2784.  Duty  to  keep  books  and  records — Records  and  min- 
ute books.  Entry  on  the  minutes  or  records  of  the  corpora- 
tion is  not  essential  to  the  validity  of  a  vote  or  other  action  on 
the  part  of  the  board  of  directors,  unless  it  is  expressly  re- 
quired.^ 

§  2788.  Portn  and  requisites — Stock  book.  That  stock  books 
were  kept  and  entries  therein  were  made  by  the  assistant  secre- 

1  Donaldson  v.  Fortua,  76  Pa.  133  Va.  1,  112  S.  E.  637;  First  Nat. 
Super.   Ct.  403.  Bank  v.  Freeman,  89  W.  Va.  344, 

2  AltaVista  Cotton  Mills  v.  Lane,      109  S.  E.  726. 
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tary  of  the  corporation  instead  of  by  the  secretary  does  not 
affect  their  admissibility.' 

§2790.  Custody  of  books  and  records— Proper  place.  The 
legal  obligation  of  a  corporation  to  keep  its  records  or  registry 
of  stock  transfers,  etc.,  according  to  the  laws  of  the  state  of  its 
creation  imposes  the  obligation  to  keep  its  books  at  the  place  its 
charter  designates.* 

§2793.  Books  and  records  as  evidence — As  best  evidence.^ 

§  2796.  —  Parol  evidence  of  corporate  acts.^ 

§  2797.  —  Copies  of  corporate  records  as  evidence — In  gen- 
eral. A  list  of  stockholders  prepared  under  the  direction  of 
the  officers  of  the  corporation  by  copying  the  names  appearing 
on  the  original  subscriptions  for  stock  is  admissible  to  show  that 
persons  whose  names  are  entered  on  the  list  were  stockholders, 
and  is  prima  facie  evidence  of  that  fact.' 

§  2800.  Authentication  of  books  and  records.  Corporate 
books  of  account  are  sufficiently  authenticated  to  be  admissible 
in  its  behalf  in  an  action  against  its  sales  manager  to  recover  the 
proceeds  of  sales,  where  the  secretary  who  kept  them  testifies  to 
their  accuracy,  that  the  journal  was  the  original  book  of  entries, 
that  the  ledger  was  posted  from  the  journal,  that  the  entries 
were  made  by  himself  when  the  transaction  took  place,  and  that 
the  books  contained  all  the  transactions  between  the  parties.* 

§  2801.  Purposes  for  which  and  actions  in  which  books  and 
records  admissible — In  general.  "The  records  of  a  corpora- 
tion, including  its  minutes  or  other  record  of  the  acts  of  its  in- 
corporators,  stockholders,  members,   directors  or  trustees,  are 

3  Kaye  v.  Metz,  186  Cal.  42,  198  6  See   §  3100,  infra. 

Pac.  1047.  TLebens   v.    Nelson,    148    Minn. 

4Boyette     v.     Preston     Motors  240,  181  N.  W.  350. 

Corp.,   206  Ala.   240,   18   A.   L.   E.  8  Master  Spark  Co.  v.  Hiekerson, 

1376,  89  So.  746.  211  Mich.  411,  179  N.  W.  232. 

6  See    generally    §  3095    et    seq., 
infra. 
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generally  admissible  as  prima  facie  evidence  in  favor  of  and 
against  the  corporation  and  its  stockholders  or  members  on 
questions  relating  to  the  creation  and  organization  of  the  cor- 
poration, performance  of  charter  or  statutory  requirements, 
corporate  proceedings  after  organization,  and  other  like 
matters. ' '  ^ 

§  2803.  —  Actions  between  corporation  or  members  and 
strangers.  Corporate  records  are  competent  evidence  of  the 
ownership  of  corporate  stock  where  an  alleged  Stockholder  denies 
such  ownership  in  an  action  against  him  by  a  receiver  to  enforce 
his  liability  to  creditors.^"  The  admission  of  a  gas  company's 
books  as  prima  facie  evidence  in  a  suit  brought  by  it  to  enjoin 
the  enforcement  of  a  statutory  rate  as  confiscatory  was  held  not 
to  have  resulted  in  any  harm,  where  they  were  kept  in  the  ordi- 
nary course  under  the  general  supervision  of  the  state  com- 
mission, appeared  free  from  suspicion  of  dishonesty,  were  sub- 
mitted to  the  defendant's  experts,  and  were  the  only  readily 
available  sources  of  information  concerning  the  company's 
affairs.^^  The  Dominion  Companies  Act  of  Canada  does  not 
give  the  right  to  use  the  books  of  a  company  as  evidence  against 
strangers.^^ 

§  2804.  —  Actions  between  corporation  and  members.  Cor- 
porate books  are  .competent  evidence  in  an  action  on  a  sub- 
scription to  show  that  the  defendant  is  a  stockholder  and  the 
number  of  shares  held  by  him,  and  are  prima  facie  evidence  of 
those  f  acts.^*  The  stub  of  the  stock  certificate  book  is  admissible 
to  show  that  stock  has  been  issued  to  a  particular  person  in  a 
suit  by  him  to  rescind  his  subscription  for  such  stock  and  recover 
what  he  paid  for  it.^*  Corporate  books  of  account,  when  proper- 
ly authenticated,  are  admissible  in  an  action  by  the  corporation 

9  McMillan    v.    Aiken,    205    Ala.  12  Dominion  Trust   Co.   v.   Eoyal 

35,  88  So.  135.  Bank    of    Canada,    29   British    Co- 

lOLebena   v.    Nelson,    148   Minn.  lumbia  Eep.  169. 
240,  181  N.  W.  350.  13  Kaye    v.    Metz,    186    Cal.    42, 

11  Newton    v.    Consolidated    Gas  198  Pae.  1047. 
Co.   of  New  York,  258  U.  S.   165,  14  Davis   v.   Lime    Cola   Bottling 

66  L.  Ed.  538,  aff'g  267  Fed.  231,  Works,    18   Ala.   App.   562,   93   So. 

and  modifying  274  Fed.  986.  328. 
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against  its  sales  manager  to  recover  the  proceeds  of  sales  alleged 
to  have  been  made  by  him  and  not  accounted  for.^^ 

§  2805.  Production  of  books  and  papers  in  court.^^ 


§  2807.  Proceedings  to  compel  delivery  of  books  and  records 
by  officer.  Mandamus  will  lie  to  compel  a  retiring  officer  to 
deliver  books  and  papers  belonging  to  the  corporation  to  his 


successor, 


17 


§  2808a.  [New]  Books  and  records  as  notice.  A  corpora- 
tion is  charged  with  knowledge  of  what  appears  on  its  books  and 
records.^*  But  stockholders  are  not  presumed  to  know  facts 
appearing  in  the  records  and  books  of  the  corporation.^' 


16  Master  Spark  Co.  v.  Hicker- 
son,  211  Mich.  411,  179  N.  W.  232. 

16  Discovery  and  inspection,  see 
§  2945,  infra. 

17  See  §  3293,  infra. 

18  Curtis  V.  Oonnly,  257  IT.  S. 
260,  66  L.  Ed.  222,  aff'g  264  Fed. 
650,  which  afC'd  259  Fed.  961. 

An  insurance  company  must 
take  notice  of  the  contents  of  its 
own  records  in  the  office  of  a  gen- 
eral agent  in  charge  of  its  busi- 
ness in  the  state.  Manhattan  Life 
Ins.   Co.  V.   Stubbs,  —  Tex.   Com. 


App.  — ,  234  S.  W.  1099,  reversing 
judgment  —  Tex.  Civ.  App.  — ,  216 
S.  W.  896. 

A  fraternal  benefit  association  is 
charged  as  a  matter  of  law  with 
knowledge  of  what  its  records 
show  or  ought  to  show.  Calhoun 
V.  The  Maccabees,  —  Tex.  Com. 
App.  — ,  241  S.  W..  101,  rev'g  — 
Tex.  Civ.  App.  — ,  225  S.  W.  95, 
rehearing  denied  —  Tex.  Com. 
App.  — ,  242  S.  W.  721. 

19  Cahall  V.  Lofland,  —  Del.  Ch. 
— ,  114  Atl.  224.  ■ 
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Inspection  of  Corporate  Books  and  Records 

I.  SOUKOES    OP    RIGHT    OF    INSPECTION 

§  2809.  In  general. 

§  2810.  Eight  at  common  law. 

§  2811.  Constitutional  and  statutory  provisions — In  general. 

II.  PURPOSES    FOR    WHICH    ALLOWED 

§  2814.  In  general. 

§  2815.  Effect  of  statutes  as  to  inspection. 

§  2817.  Relation  between  inspection  and  interest  of  stockholder. 

§  2820.  Ascertainment  of  value  of  stock. 

§  2822.  Improper  or  unlawful  purpose. 

HI.    CORPORATIONS    SUBJECT  TO  BIGHT 

§  2824.  In  general. 

V.   BY   WHOM   INSPECTION    MAY   BE    MADE 

§  2830.  Stockholders  and  agents — In  general. 
§  2836.  Persons  not  owning  stock. 

VI.   EXTENT    AND    METHOD 

§  2840.  Copying  from  books. 

VII.   ENFORCEMENT  OP  RIGHT 

§  2844.  Mandamus — In  general. 

§2845.  — Nature  of  proceeding;  jurisdiction;  parties. 

§  2846.  —  Pleading. 

§  2847.  —  Awarding  relief. 

VIII.   DAMAGnS   AND  PENALTIES 

§  2851.  statutory  penalties. 

I.    SOURCES   OP  RIGHT   OP   INSPECTION 

§  2809.  In  general.^     Stockholders  suing  a  corporation  and 
its  officers  for  an  accounting  of  its  receipts,  assets  and  property 

1  Stockholders '  right  to  inrpect 
books  and  records  of  corporation, 
see  note  22  A.  L.  E.  24. 
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are  entitled  to  a  discovery  and  inspection  of  its  books,  records, 
etc.,  the  same  as  other  litigants,  and  their  right  to  such  relief  in 
such  a  suit  wiU  be  considered  and  determined  in  their  character 
as  litigants,  and  not  under  the  common  law  right  of  a  stock- 
holder to  inspect  the  books  of  the  corporation.'' 

§2810.  Bight  at  common  law.  At  common  law  a  stock- 
holder is  entitled  to  inspect  the  corporate  books  and  records, 
where  he  proceeds  with  a  proper  motive.* 

§  2811.  Constitutional  and  statutory  provisions — In  general. 

The  right  is  a  general,  continuous  right,  to  be  exercised  as  often 
as  the  stockholder  may  wish,  provided  he  makes  the  request  at  a 
reasonable  time.*  The  frequency  of  demands  is  evidence  as  to 
the  reasonableness  of  the  last  demand,  and  as  to  whether  or  not 
it  was  made  for  improper  or  ,unlawf ul  purposes,  especially  when 
previous  demands  have  been  complied  with.*  Each  separate  de- 
mand and  refusal  constitutes  a  distinct  cause  of  action,  and  the 
adjudication  of  one  does  not  necessarily  bar  the  other,  and  a 
judgment  upon  one  demand  and  refusal  is  not  res  judicata  as  to 
another  demand  and  refusal.®  The  right  extends  to  all  papers, 
contracts,  minute  books,  or  other  instruments  from  which  he  can 
derive  any  information  which  will  enable  him  to  better  protect 
his  interests  and  perform  his  duties.'  The  words  "books,  records 
and  papers"  in  the  Alabama  statute  are  used,  to  a  certain  extent, 

8  Bell   V.    Frank    Gilbert    Paper  6  Birmingham  News  v.  State  ex 

Co.,  117  N.  T.  Misc.  610,  193  N.  Y.  rel.  Dunston,  207  Ala.  440,  93  So. 

Supp.  26,  judgment  aff  'd  201  N.  T.  25. 

App.  Div.  867,  868,  870,  193  N.  Y.  6  Birmingham  News  v.   State  ex 

Supp.  925,  933,  951.  rel.  Dunston,  207  Ala.  440,  93  So. 

8  Bell    V.    Frank    Gilbert    Paper  25. 

Co.,  117  N.  Y.  Mise.  610,  193  N.  Y.  7  State  ex  rel.  MeClure  v.  Mal- 

Supp.  26,  judgment  aff'd  201  N.  Y.  leable   Iron   Range    Co.,    177   Wis. 

App.  Div.  867,  868,  870,  193  N.  Y.  582,  187  N.  W.  646. 

Supp.  925,  933,  951;  State  v.  Werra  Stockholder  held  entitled  to  in- 

Aluminum  Foundry  Co.,   173   Wis.  spect  a  schedule  and  work  sheets, 

651,  182  N.  W.  354;   State  ex  rel.  prepared  by  an  expert  accountant 

MeClure  v.  Malleable   Iron  Eange  and  delivered  to  the  president  of 

Co.,  177  Wis.  582,  187  N.  W.  646.  the    corporation,     segregating    the 

4 Birmingham  News  v.  State  ex  values    of    the    corporation's    real 

rel.  Dunston,  207  Ala.  440,  93  So.  estate    and    improvements,    which 

had  previously  been  carried  on  the 
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interchangeably,  each  being  intended  to  embrace  the  other. 
"Books  would  include  records;  records  would  include  books; 
and  each  would  include  contracts  and  other  documents. ' '  Hence 
authority  given  by  a  stockholder  to  an  attorney  to  examine  the 
corporate  books  gives  him  the  right  to  demand  inspection  of  the 
records  and  papers  of  the  company.* 

II.   PUEPOSES  FOR  WHICH  ALLOWED 

§2814.  In  general.  The  common-law  right  of  inspection  is 
not  an  absolute  right,  but  is  subject  to  the  limitation  that  the 
inspection  be  made  in  good  faith  and  for  a  proper  purpose,  not 
inimical  to  the  interests  of  the  corporation,^  and  a  court  will 
not  issue  a  writ  of  mandamus  to  enforce  it  where  it  disapproves 
of  the  motives  prompting  the  demand  therefor.^" 

§2815.  Effect  of  statutes  as  to  inspection.  Statutes  giving 
the  right  of  inspection  do  not  abridge  the  right  as  it  existed  at 
the  common  law,  but  rather  enlarge  and  extend  it  by  removing 
some  of  the  common-law  limitations,  and  these  statutes  are 
generally  held  to  be  merely  an  affirmance  of  the  common  law.^^ 
Many  of  the  statutes  have  been  held  to  give  an  absolute  right  to 
inspection  without  regard  to  the  motive  of  the  applying  stock- 
holder, so  that  his  motive  cannot  be  inquired  into.^^  The  right 
of  examination  given  by  the  Illinois  statute  is  unqualified  and 
unrestricted,  except,  only,  for  the  limitation  that  it  shall  be 
exercised  at  reasonable  times.^^  The  only  express  limitation  in 
the  Alabama  statute  is  that  the  right  shall  be  exercised  at  rea- 

books  as   one  item.     State   ex  rel.  10  State     v.     Werra     Aluminum 

MeClure   v.   Malleable  Iron  Eange  Foundry  Co.,  173  Wis.  651,  182  N. 

Co.,  177  Wis.  582,  187  N.  W.  646.  W.  354. 

8  Birmingham  News  v.  State  ex  11  State  ex  rel.  McClure  v.  Mal- 
rel.  Dunston,  207  Ala.  440,  93  So.  leable  Iron  Eange  Co.,  177  Wis. 
25.  582,  187  N.  W.   646. 

9  State  V.  Cities  Service  Co.,  —  12  Shea  v.  Sweetser,  119  Me.  400, 
Del.  — ,  115  Atl.  773,  afC'g  8  Boyee  111  Atl.  579;  State  v.  Werra  Alu- 
(Del.)  — ,  114  Atl.  463;  Wilson  v.  minum  Foundry  Co.,  173  Wis.  651, 
Mackinaw  State  Bank,  217  lU.  182  N.  W.  354;  State  ex  rel.  Mc- 
App.  494;  Shea  v.  Sweetser,  119  Clure  v.  Malleable  Iron  Eange  Co., 
Me.  400,  111  Atl.  579;  State  v.  177  Wis.  582,  187  N.  W.  646. 
Werra  Aluminum  Foundry  Co.,  173  13  Wilson  v.  Mackinaw  State 
Wis.  651,  182  N.  W.  354.  Bank,  217  111.  App.  494. 
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sonable  and  proper  times.^*  Under  some  of  the  statutes  it  is 
held  that  there  may  be  conditions  and  circumstances  which  will 
justify  the  corporation  in  refusing  to  permit  an  inspection.^^ 
The  Texas  statute  does  not  give  a  stockholder  an  absolute  right 
of  inspection  regardless  of  his  motive.^®  But  it  does  abrogate 
the  common-law  rule  requiring  the  stockholder  to  prove  his  good 
faith,  and  puts  upon  a  corporation  which  resists  the  right  of 
inspection  to  plead  and  prove  that  the  stockholder  is  actuated 
by  corrupt  motives.^'  Some  courts  hold  that  where  the  statute 
gives  an  absolute  right  of  inspection  mandamus  will  issue  as  a 
matter  of  course  to  enforce  it.'^  But  others  hold  that  the  fact 
that  the  statute  makes  the  right  of  inspection  absolute  does  not 
make  the  writ  of  mandamus  a  writ  of  right,  or  deprive  the  court 
of  the  right  to  refuse  to  issue  it  in  certain  cases  in  the  exercise 
of  a  sound  discretion,^®  nor  prevent  the  making  of  defenses.*" 
Where  the  right  is  absolute,  mandamus  will  not  be  refused  be- 
cause the  production  of  the  documents  in  question  might  disclose 
data  which  would  involve  the  corporation  in  serious  complica- 
tions with  the  federal  authorities  having  charge  of  the  enforce- 
ment of  the  income  tax  law.^^ 

§2817.  Relation  between  inspection  and  interest  of  stock- 
holder. Even  where  the  right  is  not  limited  by  the  statute 
giving  it,  it  has  been  held  that  it  is  given  to  the  stockholder 
as  a  stockholder,  and  not  in  his  individual  capacity,  and  that 
mandamus  will  not  issue  to  enforce  it,  where  he  seeks  to  exercise 
it  for  a  purpose  in  no  way  connected  with  his  interest  or  status 
as  a  stockholder,  but  which  is  entirely  foreign  to  such  interest.^^ 

14  Birmingham  News  v.  State  ex  Del.  — ,  115  Atl.  773,  aff  'g  8  Boyoe 

.rel.  Dunston,  207  Ala.  440,  93  So.  (Del.),    114    Atl.     463;     Shea     v, 

25.  Sweetser,    119    Me.    400,    111    Atl. 

ISGoddard  v.  General  Eeductiou  579. 

&  Chemical  Co.,  57  Utah  180,  193  20  State  v.  Cities  Service  Co.,  — 

Pae.  1103.  Del.  — ,  115  Atl.  773,  aff'g  8  Boyce 

16Dreyfuss  &  Son  v.  Benson,  —  (Del.)  — ,  114  Atl.  463. 

Tex.  Civ.  App.  — ,  239  S.  W.  347.  21  State  ex  rel.  McClure  v.  Mal- 

17Dreyfuss  &  Son  v.  Benson,  —  leable    Iron    Range    Co.,    177    Wis. 

Tex.  Civ.  App.  — ,  239  S.  W.  347.  582,  187  N.  W.  646. 

18  State  V.  Werra  Aluminum  22  State  v.  Cities  Service  Co.,  — 
Foundry  Co.,  173  Wis.  651,  182  Del.  — ,  115  Atl.  773,  aff'g  8  Boyee 
N.W.  354.  (Del.)  — ,  114  Atl.  463. 

19  State  V.  Cities  Service  Co.,  — 

533 


§2817]  PillVATE  COEPOKATIONS  [Ch.  45 

But  it  has  also  been  held  that  where  the  right  is  absolute,  a 
stockholder  may  invoke  the  aid  of  the  court  to  enforce  it  with- 
out allegation  or  proof  that  his  interests  as  a  stockholder  re- 
quire the  examination,  and  notwithstanding  his  interests  may 
be  adverse,  or  his  purposes  hostile  to  the  corporation.*' 

§  2820.  Ascertainment  of  value  of  stock.  A  stockholder  is 
entitled  to  inspection  to  obtain  information  that  will  enable  him 
to  ascertain  the  value  of  his  stock.** 

§  2822.  Improper  or  unlawful  purpose.  Though  the  statute 
in  terms  gives  the  right  without  qualification,  there  is  an  im- 
plied limitation  that  it  shall  not  be  exercised  from  idle  curiosity 
or  for  improper  or  unlawful  purposes.*^  An  absolute  right  to 
inspection  does  not  give  a  right  to  make  an  unlawful  use  of  the 
information  so  acquired.**  It  has  been  held  that  the  court,  in 
the  exercise  of  its  discretion,  will  refuse  to  issue  the  writ  to 
enable  the  holder  of  one  share  of  stock  to  inspect  stock  ledgers 
in  order  to  secure  a  list  of  the  names  and  addresses  of  stock- 
holders for  the  purpose  of  selling  them  to  others.*''^  Or  in  aid 
of  a  person  who  has  acquired  a  nominal  stock  interest  for  the 
sole  purpose  of  obtaining  a  list  of  the  stockholders  of  a  corpo- 
ration in  order  that  he  may  attempt  to  sell  them  other  stock.*' 
But  it  has  also  been  held  that  a  stockholder  who  is  a  broker 
will  not  be  denied  the  right  to  inspect  and  take  a  copy  of  the 
list  of  stockholders,  to  be  used  as  a  mailing  list  in  sending  out 
circulars  offering  to  buy  or  sell  stock  in  various  other  corpora- 
tions.*' 

23  Shea  V.  Sweetser,  119  Me.  400,  26  State  v.  Werra  Aluminum 
111  Atl.  579.                                               Foundry  Co.,  173  Wis.  651,  182  N. 

24  State   v.  Sherman  Oil  Co.,  —      W.   354. 

Del.  Super.  Ct.  — ,  117  Atl.  122.  27  State  v.  Cities  Service  Co.,  — 

So  that  he  may  make  a  proper  Del.  — ,  115  Atl.  773,  aff'g  8  Boyce 

income    tax   return    on    selling   his  (Del.),  114  Atl.  463. 

stock.     State   ex   rel.   MeClure   v.  28  Though      right     is     absolute. 

Malleable  Iron  Range  Co.,  177  Wis.  Shea  v.  Sweetser,  119  Me.  400,  111 

582,  187  N.  W.  646.  Atl.  579. 

25  Birmingham  News  v.  State  ex  29  Goddard  v.  General  Eednc- 
rel.  Dunston,  207  Ala.  440,  93  So.  tion  &  Chemical  Co.,  57  Utah  180, 
25.  193  Pac.  1103. 
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III.    CORPOEATIONS  SUBJECT  TO  EIGHT 

§  2824.  In  general.  In  Illinois  the  statute  applies  to  every 
corporation  for  pecuniary  profit  organized  under  the  laws  of 
the  state,  including  banking  corporations.*" 

V.   BY   WHOM    INSPECTION   MAY   BE   MADE 

§2830.  Stockholders  and  agents — In  general.  In  order  to 
obtain  inspection  it  must  appear  that  the  person  seeking  the 
right  is  in  truth  a  stockholder .*i  And  the  corporate  officers  are 
entitled  to  require  that  the  person  demanding  inspection  be 
reasonably  identified  as  a  stockholder.*^  The  right  does  not 
extend  to  a  person  in  whose  name  stock  stands  on  the  corporate 
books,  if  it  actually  belongs  to  someone  else,  for  whom  he 
merely  holds  it  as  trustee  or  agent.**  And  -^vhere  the  registered 
owner  of  stock  has  transferred  the  entire  beneficial  interest 
in  the  shares  by  an  equitable  assignment  which  needs  only  a 
presentation  of  the  certificate  to  the  corporation  for  transfer  in 
order  to  convey  the  legal  title,  the  right  of  inspection  is  in 
the  transferee,  and  not  in  the  transferror.**  Under  some  stat- 
utes the  right  is  given  only  to  bona  fide  stockholders  of  record.** 
The  right  of  inspection  is  personal  to  the  stockholder,*^  but  it 
may  be  exercised  by  him  through  an  agent  or  attorney.*'  Where 
inspection  is  sought  by  a  person  as  agent  for  a  stockholder,  the 
corporation  has  the  right  to  demand  evidence  of  the  agent's 
authority  other  than  his  mere  statement.** 

30  Wilson     V.     Mackinaw     State  35  Goddard  v.  General  Reduction 

Bank,  217  111.  App.   494.  &  Chemical  Co.,  57  Utah  180,  193 

81  Dreyfuas  &  Son  v.  Benson,  —  Pac.  1103. 

Tex.  Civ.  App.  — ,  239  S.  W.  347,  36  state     v.     Werra     Aluminum 

holding   that   giving  notice   of  an  Foundry  Co.,  173  Wis.  651,  182  N. 

election  to  repurchase  stock  trans-  W.  354. 

f erred  to  an  employe  did  not  de-  37  Birmingham  News  v.  State  ex 

prive  him  of  title  to  the  stock.  rel.  Dunston,  207  Ala.  440,  93   So. 

32  S.  F.  Bowser  &  Co.  v.  State  25;  State  v.  Werra  Aluminum 
ex  rel.  Hines,  —  Ind.  — ,  137  N.  E.  Foundry  Co.,  173  Wis.  651,  182  N. 
57.  W.  354. 

33  S.  F.  Bowser  &  Co.  v.  State  38  Birmingham  News  v.  State  ex 
ex  rel.  Hines,  —  Ind.  — ,  137  N.  E.  rel.  Dunston,  207  Ala.  440,  93  So. 
57.  25. 

84  S.  F.  Bowser  &  Co.  v.  State 
ex  rel.  Hines,  —  Ind.  — ,  137  N.  E. 
57. 
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§  2836.  Persons  not  owning  stock.  Statutes  sometimes  give 
the  right  to  creditors.*' 

VI.   EXTENT    AND    METHOD 

§2840.  Copying  from  books.  "The  right  of  a  stockholder 
to  make  copies,  abstracts  and  memoranda  of  documents, .  books 
and  papers  is  an  incident  to  the  right  of  inspection."*"  "The 
right  rests,  as  does  the  similar  right  to  examination,  upon  the 
broad  ground  that  the  business  of  the  corporation  is  not  the 
business  of  the  ofScers  exclusively,  but  the  business  of  the 
stockholders."*^  It  extends  only  to  making  copies  of  such  of 
the  books  and  records  as  are  found  essential  and  sufficient  to 
give  the  information  sought.*^ 

VII.   ENFOECEMENT  OF  BIGHT 

§2844.  Mandamus — In  general.  The  remedy  for  denial  of 
the  right  to  inspect  books  is  mandamus.** 

§2845.  — Nature  of  proceeding;  jurisdiction;  parties.  The 
corporation  may  be  made  a  party  defendant.** 

§2846.  — Pleading.  In  Alabama  a  stockholder  is  entitled 
to  mandamus  on  averments  that  he  is  a  stockholder  of  the  cor- 
poration, that  he  has  demanded  the  right  of  inspection,  that  the 
time  was  reasonable  and  proper,  and  that  the  right  was  denied 
him.  Where  these  averments  are  made,  any  reason  why  the 
right  should  be  denied  him  is  a  matter  of  defense.*^    In  Alabama 

39  See    S.    P.    Bowser    &    Co.    v.  rel.  Duuston,  207  Ala.  440,  93  So. 

State  ex  rel.  Hines,  —  Ind.  — ,  137  25;   State  v.  Sherman  Oil   Co.,  — 

N.  E.  57.  Del.   Super.  Ct.  — ,   117  Atl.   122; 

iO  State  V.  Sherman  Oil  Co.,  —  State  v.  Werra  Aluminum  Foundry- 
Del.  Super.  Ct.  — ,  117  Atl.  122,  Co.,  173  Wis.  651,  182  N.  W.  354. 
quoting  4  Fletcher  Cyc.  Corp.,  And  see  Favorite  v.  Superior  Court 
§  2840.  of  San  Bernardino  County,  52  Cal. 

estate  V.  Sherman  Oil  Co.,  —  App.  316,  198  Pac.  1004. 

Del.    Super.   Ct.   — ,   117  Atl.   122,  44  Wilson    v.     Mackinaw     State 

quoting    4    Fletcher     Cye.     Corp.  Bank,  217  111.  App.  494. 

§  2840.  46  Birmingham  News  v.  State  ex 

42  State  V.  Sherman  Oil  Co.,  —  rel.  Dunston,  207  Ala.  440,  93  So. 
Del.  Super.  Ct.  — ,  117  Atl.  122.  25. 

43  Birmingham  News  v.  State  ex 
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applications  for  mandamus  are  required  to  be  made  by  a  petition 
verified  by;  affidavit.  The  affidavit  may  be  made  by  an  agent  or 
attorney  who  is  conversant  with  the  faets.*^  Where  the  demand 
is  made  by  the  stockholder's  agent  or  attorney,  the  demand  and 
refusal  thereof  may  be  alleged  on  information  and  belief.*'  Al- 
legations in  the  alternative  writ  which  are  not  denied  in  the 
return  are  to  be  taken  as  true.**  Averments  of  fact  in  the  re- 
turn to  the  alternative  writ  must  be  taken  as  true,*'  but  not 
averments  which  are  argumentative  or  are  mere  conclusions  of 
law.^"  It  is  insufficient  to  plead  an  improper  purpose  on  the 
part  of  the  stockholder  merely  by  way  of  conclusion,  but  fact 
showing  an  improper  purpose  must  be  stated.*^  In  New  York 
where  opposing  affidavits  are  presented  which  are  in  conflict 
with  the  averments  in  the  affidavits  of  the  relator,  and  notwith- 
standing that  fact  the  relator  still  demands  a  peremptory  writ, 
his  action  in  so  doing  is  equivalent  to  a  demurrer,  and  the  ques- 
tion as  to  the  right  to  the  writ  must  be  determined  on  the  as- 
sumption that  the  averments  of  the  opposing  affidavits  are  true. 
Hence  the  writ  will  not  issue  under  such  circumstances  where 
the  opposing  affidavits  allege  that  the  relator  has  already  had 
a  full  and  complete  examination  and  inspection  of  the  books 
and  papers  involved.^^  A  defense  set  up  in  the  answer  cannot 
be  avoided  by  pleading  in  the  reply  facts  which  occurred  after 
the  suit  was  commenced  giving  rise,  in  whole  or  in  part,  to  a 
new  cause  of  action  for  the  same  or  similar  relief.^^    "Where  the 

16  Birmingham  News  v.  State  ex  &  Chemical  Co.,  57  Utah  180,  193 

rel.  Dunston,  207  Ala.  440,  93  So.  Pae.    1103. 

25.  B2  Matter   of   Weissman,   198   N. 

estate     V.     Werra     Aluminum  T.  App.  Div.  498,  190  N.  Y.  Supp. 

Foundry  Co.,  173  Wis.  651,  182  N.  645. 

W-  354.  63  Where  the  answer  alleges  that 

48 State  V.  Cities  Service  ■Co.,  —  the    plaintiff's   stock    is   preferred 

Del.  — ,  115  Atl.  773,  aff'g  8  Boyee  stock  which  is  subject  to  redemp- 

(Del.),  114  Atl.  463.  tion,  and  that  before  the  suit  was 

49  State  V.  Sherman  Oil  Co.,  —  brought  the  corporation  had  given 
Del.  Super.  Ct.  — ,  117  Atl.  122;  notice  of  redemption  and  tendered 
State  V.  Cities  Service  Co.,  —  Del.  the  amount  necessary  to  redeem,  a 
~,  115  Atl.  773,  afE'g  8  Boyee  reply  setting  up  a  waiver  by  the 
(Del.),  114  Atl.  463.  corporation  of  its  right  to  redeem 

50  State  V.  Sherman  Oil  Co.,  —  by  acts  done  after  the  commence- 
Del.  Super.  Ct.  — ,  11.7  Atl.  122.  ment    of   the   suit   is    a   departure. 

51  Goddard  v.  General  Eeduetiou  The  remedy  in  such  case  is  to  make 
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complaint  is  based  solely  on  the  ground  that  the  plaintiff  is  a 
stockholder,  and  does  not  allege  that  he  is  a  creditor,  nor  state 
facts  showing  that  he  ever  had  or  claimed  or  was  denied  any 
rights  as  a  creditor,  he  is  not  entitled  to  a  writ  on  the  ground 
that  the  answer  shows  that  he  is  a  creditor.^* 

§2847.  — Awarding  relief.  At  common  law  the  issuance 
of  the  writ  is  discretionary.^^  And  its  issuance  has  also  been 
held  to  be  discretionary  under  some  of  the  statutes  giving  a 
right  of  inspection  without  express  limitation,  although  other 
courts  hold  that  the  writ  will  issue  as  a  matter  of  course  under 
such  circumstances.*®  Mandamus  will  not  issue  to  compel  a 
corporation  to  permit  an  inspection  of  the  books  and  papers 
•of  another  corporation  in  which  it  owns  a  majority  of  the  stock, 
where  the  two  corporations  are  separate  and  independent  legal 
entities  with  entirely  different  officers  and  directors,  their  books 
and  papers  are  kept  in  different  offices  in  different  states,  and 
it  does  not  appear  that  the  defendant  corporation  has  acquired 
control  of  the  other  corporation  or  its  officers  or  would  be  able 
to  comply  with  the  mandate  of  the  writ  if  it  was  issued.*'' 

VIII.    DAMAGES    AND    PENALTIES 

§2851.  Statutory  penalties.  An  action  against  an  officer 
of  the  corporation  for  the  penalty  provided  by  the  Illinois  stat- 
ute is  one  for  a  statutory  penalty,  for  which  no  recovery  may 
be  had  except  by  a  stockholder  whose  rights  under  the  statute 
have  been  violated  by  the  defendant.**  The  municipal  court  of 
Chicago  has  no  jurisdiction  of  such  an  action.*^ 

a  new   demand  and  bring  a  new  68  0 'Shea   v.    Farrelly,    302    111. 

suit  if  it  is  refused.    S.  F.  Bowser  126,  134  N.  E.  2. 

&  Co.   V.   State   ex  rel.  Hines,  —  B9lt  is   not   a   first-elass   action 

Ind.  — ,  137  N.  E.  57.  within  the  meaning  of  the  muniei- 

64  S.  F.  Bowser  &  Co.  v.  State  pal  court   act,   since  it  is   not  an 

ex  rel.  Hines,  —  Ind.  — ,  137  N.  E.  action    on    a    contract,    express    or 

57.  implied,  nor  an  action  for  the  re- 

66  State  V.  Cities  Service  Co.,  —  covery    of   personal   property,   nor 

Del.  — ,  115  Atl.  773,  afE'g  8  Boyce  for   the   recovery   of    damages   for 

(Del.)  — ,  114  Atl.  463.  injuries      to      personal      property. 

66  See   §2815,  supra.  O'Shea   v.    Farrelly,    302   111.    126, 

67  State   V.   Sherman  Oil   Co.,  —  134  N.  E.  2. 
Del.  Super.  Ct.  — ,  117  Atl.  122. 
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Reports  by  Corporate-  Officers 

I.    STATUTORY    PROVISIONS 

§  2852.  In  general. 

§  2855.  Nature  and  construction  of  statutes. 

§  2856.  Amendment  or  repeal  of  statute. 

III.    FORM    AND   REQUISITES 

§2862.  In  general. 

§2863.  Statement   of   debts. 

§  2867.  Signing  and  verification. 

V.    LIABILITY   FOR    NONCOMPLIANCE   WITH    STATUTE 

§  2873.  Nature  of  liability  of  officers  and  directors. 

§  2874.  Officers  and  directors  who  are  liable — In  general. 

§  2876.  Intent  to  disregard  statute. 

§  2880.  Debts  to  which  corporate  liability  extends — As  dependent  upon  time 

of  contracting. 

§  2892.  Penalties — Forfeiture  of  charter. 

§  2893.  —  Suspension  of  corporate  powers. 

VI.   ENFORCEMENT    OF    LIABILir? 

§  2898.  Notice    of    intention    and    judgment    against    corporation    as    pre- 
requisites. 
§  2899.  Enforcement  of  liability  in  foreign  state;  foreign  judgments. 
§  2900.  Remedies. 
§  2905.  Limitation  of   actions. 
§  2908.  Parties— Plaintiffs. 
§2909.  — Defendants. 
§  2913.  —  Sufficiency  of   complaint. 
§  2914.  —  Amended  complaints. 

I.    STATUTORY    PROVISIONS 

§2852.  In  general.  The  Massachusetts  statute  makes  the 
president,  treasurer  and  directors  of  every  domestic  corpora- 
tion jointly  and  severally  liable  for  its  debts  and  contracts  con- 
tracted or  entered  into  while  they  are  officers  if  any  statement 
or  report  required  by  the  statute  is  made  and  signed  by  them 
which  is  false  in  any  material  representation  and  which  they 
know,  or  on  reasonable  examination  could  have  known,  to  be 


1  E.  S.  Parks  Shellac  Co.  v.  Har- 
ris, —  Mass.  — ,  129  N.'  E.  617. 
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§2855.  Nature  and  construction  of  statutes.  Statutes  of 
this  character  are  not  penal  in  the  sense  that  the  liability  is 
imposed  as  a  punishment  for  an  offense  committed  against  the 
public.^  And  some  of  them  have  been  held  to  be  remedial  and 
not  penal.3  But  since  they  impose  new  and  burdensome 
liabilities  upon  the  ofiScers,  not  by  reason  of  any  agreement  or 
contract  on  their  part,  but  as  a  penalty  for  their  neglect  or  mis- 
conduct, they  are  usually  held  to  be,  in  this  sense,  penal  in 
their  nature  as  respects  the  officers,  and  not  contractual.*  They 
will  be  strictly  construed  for  the  purpose  of  determining 
whether  in  any  given  case  the  officer  is  subject  to  the  penalty.* 
But  whenever  the  facts  disclose  the  liability  clearly,  the  stat- 
ute should  be  construed  liberally  in  favor  of  the  creditor  who 
brings  himself  within  its  terms.*  Such  statutes  have  been  held 
to  be  penal  in  the  sense  that  they  will  not  be  enforced  by  the 
courts  of  another  state.' 


2  Butler  V.  Peters,  62  Mont.  247, 
205  Pae.  247,  citing  4  Meteher 
Cyc.   Corp.  c.  46. 

3  An  Arkansas  statute  making 
the  president  and  secretary  of  a 
corporation  who  neglect,  fail  or 
refuse  to  file  an  annual  certificate 
showing  the  financial  condition  of 
the  corporation  jointly  and  sever- 
ally liable  for  all  debts  of  the  cor- 
poration contracted  during  the 
period  of  such  neglect  or  refusal, 
has  been  held  to  be  remedial  and 
not  penal  in  the  international 
sense.  Sherman  &  Sons  Co.  v.  Bit- 
ting, 26  6a.  App.  299,  105  S.  E. 
848. 

The  Massachusetts  statute  mak- 
ing officers  who  make  and  sign 
false  reports  liable  for  corporate 
debts  and  contracts  contracted  or 
entered  into  while  they  are  officers 
is  not  penal  but  remedial.  B.  S. 
Parks  Shellac  Co.  v.  Harris,  — 
Mass.  — ,  129  N.  E.  617. 

4  Butler  V.  Peters,  62  Mont. 
247,  205  Pac.  247,  citing  4  Fletcher 
Cyc.  Corp.  e.  46. 


The  liability  imposed  by  the 
Montana  statute  is  not  one  upon 
contract,  express  or  implied,  for 
the  direct  payment  of  money, 
within  the  meaning  of  the  attach- 
ment statute,  and  attachment  will 
not  lie  in  an  action  to  enforce  it. 
Butler  V.  Peters,  62  Mont.  247,  203 
Pae.  247,'  citing  4  Fletcher  Cyc. 
Corp.  e.  46. 

The  Pennsylvania  court  refused 
to  enforce  the  Colorado  statute  on 
the  ground  that  it  was  penal. 
Nesbitt  V.  Clark,  272  Pa.  161,  116 
Atl.  404,  certiorari  denied  258  U.  S. 
621,  66  L.  Ed.  795. 

6  Butler  v.  Peters,  62  Mont.  247, 
205  Pae.  247,  citing  4  Fletcher  Cyc. 
Corp.  u.  46;  Nesbitt  v.  Clark,  272 
Pa.  161,  116  Atl.  404,  certiorari 
denied  258  TJ.  S.  621,  66  L.  Ed. 
795. 

6  Butler  V.  Peters,  62  Mont.  247, 
205  Pac.  247,  citing  4  Fletcher  Cye. 
Corp.  c.  46. 

7  See  §  2899,  infra. 
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§2856.  Amendment  or  repeal  of  statute.  The  Arkansas 
statute  making  the  president  or  secretary  of  a  corporation  who 
fails  or  refuses  to  file  a  prescribed  annual  report  showing  the 
condition  of  its  affairs  liable  for  its  debts  contracted  during  the 
period  of  such  failure  or  refusal  was  not  repealed  as  to  banks 
by  the  banking  act  which  requires  banks  to  make  certain  reports 
to  the  banking  commissioner.* 

III.   FOEM  AND  REQUISITES 

§  2862.  In  general.  A  report  which  fails  to  contain  mate- 
rial matters  required  by  the  plain  provisions  of  the  statute  is  a 
nullity  and  is  in  law  no  report,  and  where  such  a  report  is  filed 
the  officers  are  liable  to  the  same  extent  as  if  no  report  had 
been  filed.'  Statutes  sometimes  require  the  statements  in  the 
report  to  be  reasonably  full  and  certain.^" 

§2863.  Statement  of  debts.  A  failure  to  state  the  amount 
of  the  indebtedness  of  the  corporation  at  the  date  of  the  report, 
when  the  statute  requires  it  to  be  stated,  invalidates  the  report.^^ 

§2867.  Signing  and  verification.  Piling  an  unverified  re- 
port or  statement  will  not  relieve  the  officers  from  liability  where 
the  statute  requires  it  to  be  verified.^'^ 

V.   LIABILITT  FOR  NONCOMPLIANCE  WITH   STATUTE 

§  2873.  Nature  of  liability  of  officers  and  directors.^*  Under 
the  Montana  statute  the  creditor  need  not  allege  or  prove  that 
he  was  misled,  imposed  upon,  or  injured  by  tke  director's  de- 

SDeloney    v.    Dillard,    152   Ark.  statement  as  to  the  assets  and  lia- 

159,  238  S.  W.  12.  bilities    of   the    corpora1;ion    which 

8  International     State     Bank     v.  omitted  the  capital  stock  from  lia- 

McGlashan,   71   Colo.   72,  204  Pae.  bilities  and  included  it  in  assets. 

480.  International   State   Bank    v.   Me- 

10  International  State  Bank  v.  Glashan,  71  Colo.  72,  204  Pae.  480. 
McGlashan,  71  Colo.  72,  204  Pae.  la  Galloway  v.  Stallings,  154 
480.  Ark.  16,  241  S.  "W.  377. 

11  International  State  Bank  v.  13  As  to  whether  the  liability  is 
McGlashan,  71  Colo.  72,  204  Pae.  contractual  or  penal,  see  §2855, 
480.  supra. 

Omission   held   not    cured   by   a 
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fault,  and  his  right  to  recover  is  not  dependent  upon  the  corpo- 
ration's insplvency.^*  Statutes  imposing  liability  for  making 
false  reports  usually  provide  that  officers  disregarding  their  pro- 
visions shall  be  jointly  and  severally  liable.^^ 

§2874.  Officers  and  directors  who  are  liable — In  general. 

The  California  statute  provides  that  "any  officer  of  a  corpora- 
tion who  willfully  gives  a  certificate  or  willfully  makes  an  official 
report,  public  notice,  or  entry  in  any  of  the  records  or  books  of 
the  corporation,  concerning  the  corporation  or  its  business,  which 
is  false  in  any  material  representation,  shall  be  liable  for  all  the 
damages  resulting  therefrom  to  any  person  injured  thereby."  ^^ 
To  hold  an  officer  responsible  under  this  provision  for  the  pub^ 
lication  of  false  certificates,  notices  and  reports,  it  must  be 
shown  that  he  was  actually  a  party  to  the  issuance  and  publica- 
tion of  the  documents  in  question.  He  cannot  be  held  responsible 
for  the  acts  of  other  officers  in  this  regard  unless  he  was  a  party 
to  them.^''  The  mere  fact  that  an  officer's  name  is  printed  in 
such  a  document  is  not  enough,  but  it  must  appear  that  he 
actually  signed  it.^* 

§  2876.  Intent  to  disregard  statute.  Where  the  statute  makes 
it  an  offense  to  "willfully"  fail  or  refuse  to  file  a  report,  a 
simple  failure  to  file  it  will  not  necessarily  constitute  guilt. ^' 
Whether  a  failure  was  willful  is  to  be  determined  from  the  facts 
and  circumstances  surrounding  the  particular  case.^" 

§2880.  Debts  to  which  corporate  liability  extends — As  de- 
pendent upon  time  of  contracting,  Liability  is  imposed  by 
some  of  the  statutes  for  all  debts  contracted  during  the  year 


14  Butler  v.  Peters,  62  Mont.  247, 
205  Pac,   247. 

16  Smelaud  v.   Eenwiek,    50    Cal, 


App.    565,    196    Pae.    283;    Parka      App.   565,   196  Pae.   283. 


Shellac  Co.  v.  Harris,  — •  Mass. 
129  N.  E.  617. 

16  Complaint  held  to  state 
cause  of  action  based  on  the  stat 
ute  and  not  one  for  fraud  and  de 
ceit.     Smeland  v.  Eenwiek,  50  Cal, 


17  Smeland  v.   Eenwiek,   50  Cal. 
App.   565,  196  Pae.  283. 

18  Smeland   v.  Eenwiek,  50   Cal. 


19  Danville  Light,  Power  &  Trac- 
tion Co.  V.  Commonwealth,  191  Ky. 
270,  230  S.  W.  38. 

20  Failure  held  not  wilful  where 
it  was  due  to  a  mistaken  belief  op 
the  part  of  the  agent  whose  duty 


App.  565,  196  Pac.  283.  it  was  to  file  it  that  it  had  already 
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next  preceding  the  time  when  the  report  is  Required  to  be 
made.*^  The  Massachusetts  statute  making  officers  who  make 
false  reports  liable  for  debts  and  contracts  contracted  or  entered 
into  while  they  are  officers,  extends  to  obligations  existing  when 
the  false  report  is  made,  and  to  those  thereafter  arising  while 
they  hold  office.^^ 

§  2892.  Penalties— Forfeiture  of  charter.^^ 

§  2893.  —  Suspension  of  corporate  powers.  Under  the  Michi- 
gan statute  a  contract  made  during  the  period  of  suspension  has 
no  validity.  The  statutory  inhibition  against  its  enforcement  is 
perpetual,  and  the  corporation  cannot  maintain  an  action  upon 
it  after  the  suspension  of  its  powers  has  been  terminated  by 
filing  the  required  report.^* 

VI.    ENFOECEMENT   OF    LIABILITY 

§  2898.  Notice  of  intention  and  judgment  against  corpora- 
tion as  prerequisites.  The  Massachusetts  statute  provides  that 
an  officer  shall  not  be  held  liable  unless  before  suit  is  brought  a 
demand  in  writing  by  or  in  behalf  of  the  creditor  has  been 
made  upon  the  corporation  for  the  payment  of  his  claim,  and 
it  has  for  a  specified  time  thereafter  neglected  to  pay  it,  or 
unless  the  corporation  has  been  duly  adjudged  a  bankrupt.*^ 
In  that  state  the  recovery  of  a  judgment  against  the  corporation 
is  not  necessary.*^ 

been  filed,  and  he  filed  a  report  as  Defendants    held    not    to    have 

soon  as  practicable  after  discover-  waived  their  right  to  interpose  the 

ing  that  none  had  been  filed.    Dan-  statute  as  a  defense,  even  if  they 

ville  Light,  Power  &  Traction  Co.  could    do    so.     Irvine   &   Meier   v. 

V.  Commonwealth,  191  Ky.  270,  230  Weinner,  212  Mich.  199,  180  N.  W. 

S.  W.  38.  492. 

21  International  State  Bank  v.  2S  K  S.  Parks  Shellac  Co.  v. 
McGlashan,  71  Colo.  72,  204  Pac.  Harris,  —  Mass.  — ,  129  N.  E.  617. 
480.  26  It  is  not  necessary  under  the 

22  E.  S.  Parks  Shellac  Co.  v.  present  statute,  but  was  under 
Harris,  —  Mass.  — ,  129  N.  E.  617.  statutes    in    force    prior    to    1911. 

23  See  chap.  64,  infra.  E.  S.  Parks  Shellac  Co.  v.  Harris, 
21  Irvine    &    Meier    v.    Weinner,      —  Mass.  — ,  129  N.  E.  617. 

212  Mich.  199,  180  N.  W.  492. 
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§2899.  Enforcement  of  liability  in  foreign  state;  foreign 
judgments.  Where  the  statute  is  penal  in  character,^'  it  will 
not  be  enforced  by  the  courts  of  another  state.^*  Under  the 
doctrine  of  comity,  the  courts  of  another  state  will  follow  the 
decision  of  the  highest  court  of  the  state  enacting  the  statute  in 
determining  whether  the  liability  is  contractual  or  penal,  where 
the  course  of  its  decisions  has  been  uniform  and  the  facts  are 
similar.  But  they  will  not  follow  such  a  decision  where  it  is 
irreconcilable  with  other  decisions  of  the  same  court,  and  the 
facts  in  the  case  at  bar  are  different.^®  The  "full  faith  and 
credit"  clause  of  the  federal  constitution  is  not  to  be  confused 
with  the  foregoing  rule  relating  to  the  construction  of  statutes 
by  comity.^" 

§  2900.  Remedies.  In  Montana  attachment  will  not  lie  in  an 
action  to  enforce  the  liability.^^ 

§2905.  Limitation  of  actions.  An  amendment  which  sets 
up  no  new  cause  of  action  and  makes  no  new  demand,  but  simply 
perfects  and  amends  the  averments  in  support  of  the  cause  of 
action  already  stated,  relates  back  to  the  time  of  the  commence- 
ment of  the  action.'* 

§  2908.  Parties — Plaintiffs.  In  Arkansas  the  liability  of  the 
president  of  an  insolvent  bank,  which  has  failed  and  has  been 
taken  over  by  the  bank  commissioner,  for  its  debts  for  failure 
to  file  an  annual  report,  is  to  be  enforced  by  the  commissioner 
for  the  benefit  of  all  of  the  creditors  to  whom  the  president  is 
liable  and  who  desire  to  enforce  such  liability,  and  an  individual 
depositor  cannot  maintain  an  action  to  recover  the  amount  of 
his  claim  unless  he  shows  that  the  commissioner  has  been  re- 
quested to  sue  and  has  failed  to  do  so.'* 

2T  See   §  2855,  supra.  31  Butler    v.    Peters,    62    Mont. 

aSNesbitt  V.  Clark,  272  Pa.  161,  247,  205  Pao.  247. 

116  Atl.  404,  certiorari  denied  258  32  International    State    Bank    v. 

U.  S.  621,  66  L.  Ed.  795.  McGlash'an,   71   Colo.   72,   204  Pac. 

29Nesbitt  V.  Clark,  272  Pa.  161,  480. 

116  Atl.  404,  certiorari  denied  258  33r)eloney   v.   Dillard,   152   Ark. 

XJ.  S.  621,  66  L.  Ed.  795.  159,  238  S.  W.  12. 

SONesbitt  V.  Clark,  272  Pa.  161, 
116  Atl.  404,  certiorari  denied  258 
U.  S.  621,  66  L.  Ed.  795. 
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§  2909.  —  Defendants.  "Where  the  statute  requires  the  cor- 
poration to  be  joined  as  a  defendant,  it  is  properly  joined  al- 
though it  has  been  discharged  in  bankruptcy.^* 

§  2913.  —  Sufficiency  of  complaint.  The  complaint  must 
show  that  the  indebtedness  sought  to  be  enforced  was  con- 
tracted during  the  statutory  period.'* 

§2914.  — Amended  complaints.*® 

31 E.    S.    Parks    Shellac    Co.    v.  36  As    affecting    the    running    of 

Harris,  —  Mass.  — ,  129  N.  E.  617.      limitations,  see  §  2905,  supra. 

35  International  State  Bank  v. 
McGlashan,  71  Colo.  72,  204  Pae. 
i80. 
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CHAPTER  47 
Actions  by  and  Against  Coeporations 

I.   POWEK  AND  CAPACITY   TOR  LITIGATION;    RIGHTS   Or   ACTION   AND  DBPENSE 

§2925.  In  general;  corporation  as  a  distinct  party. 

§  2927.  Statutory  regulatidns  and  conditions. 

§  2929.  De  facto,  incomplete  and  irregular  corporations. 

§  2931.  Public  owned,  operated  or  interested  corporations. 

§  2933.  Modes  and  agents  of  conducting  litigation — In  general. 

§  2936.  Equitable  actions  in  general. 

§2940.  Tort  actions;  ease,  trespass,  replevin,  ejectment,  etc. 

§  2945.  Ancillary  remedies  and  proceedings ;  discovery,  injunction,  receivers, 
etc. 

§2951.  Limitations  of  actions;   laches  and  estoppel. 

§  2955.  Abatement  and  revival — Effect  of  insolvency,  bankruptcy,  receiver- 
ship or  dissolution. 

II.   JURISDICTION   AND  VENUE   OR  "PLACE    OF  TRIAL" 

§  2956.  Jurisdiction  and  its  requisites — In  general. 

§  2957.  —  Domicile  and  citizenship  of  corporations. 

§  2961.  —  National  banks  and  other  national  corporations. 

§  2965.  Federal  jurisdiction — In  general. 

§  2966.  —  Diversity  of  citizenship ;  inhabitancy. 

§  2967.  —  Alignment  of  parties  to  ascertain  diversity. 

§  2970.  Eemoval  of  cause  to  federal  court — In  general. 

§2971.  — Reality  and  separableness  of  controversy. 

§  2972.  —  Diversity  of  citizenship. 

§  2974.  —  Federal  questions  and  defenses  involved. 

§  2975.  —  Petition  and  affidavit  for  removal. 

§  2976.  —  Eemand  and  subsequent  removal. 

§  2978.  Venue  or  place  of  trial ;  privilege  and  waiver — In  general. 

§  2979.  —  Eesidenee,  chief  office  or  principal  place  of  business. 

§  2980.  — Place  of  injury,  or  of  contract,  or  of  accrual  of  cause. 

§  2981.  —  Any  county  in  state,  or  where  agency  or  business  is  conducted, 

or  railroad  or  other  property  is  situated. 
§  2982.  —  Local  actions. 

§  2983.  Change  of  venue  or  place  of  trial;  transfer  of  cause — In  general. 
§  2984.  —  Application  and  procedure. 

III.  PROCESS,  SFRVIOE  AND  APPEARANCE 

§  2988.  Service  of  process — In  general. 
§  2989.  —  Necessity  of  strict  procedure. 
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§  2991.  Person  to  be  served — In  general. 

§  2994.  —  Managing  agent,  superintendent,  etc.,  other  than  executive  officers. 

§  2999.  —  Assistants  and  deputies  of  prescribed  persons. 

§  3000.  —  Ordinary  agents  and  employees  in  general. 

§  3002.  —  Vacant  offices,  resignations,  removals  and  expiration  of  office  or 

authority. 
§  3007.  Place  for  service — In  general. 
§  3009.  Mode  and  time  of  service — In  general. 
§  3010.  —  Delivery  of  copy,  reading,  etc. 
§  3012.  Return  or  proof  of  service — In  general. 
§  3013.  —  Effect  and  conclusiveness  when  questioned. 
§  3014.  Defects,  objections  and  amendments. 
§  3018.  Voluntary  appearance. 

IV.    PARTIES 

§  3021.  General  law  of  parties. 

§  3029.  Corporation  as  co-party  in  actions  between  others — Suits-  in  right  of 
the  corporation  by  officers  or  stockholders. 

V.   PLEADINGS 

§  3041.  Naming  and  describing  corporation. 

§  3049.  Pleading  jurisdictional  facts  and  venue — General  rule. 

§  3050.  —  In  federal  courts. 

§  3054.  Pleading  substance  of  actionable  right — Corporate  power  or  want 
of  power. 

§3057.  — Officer's  or  'agent's  character  and  authority,  or  rights  and  lia- 
bilities. 

§  3066.  Defensive  and  dilatory  pleadings — Proper  method  of  objection  or 
defense ;  by  whom  made.       ' 

§  3068.  —  Demurrer  and  effect  thereof. 

§  3069.  —  Objections  in  abatement  and  to  the  jurisdiction. 

§  3071.  Mode  and  sufficiency  of  answers,  denials  and  pleas — In  general. 

§  3072.  —  Pleading  misnomer. 

§  3073.  —  Pleading  nonexistence  or  nul  tiel  corporation. 

§  3074.  —  Pleading  dissolution,  extinction,  change  or  suspension. 

§  3077.  —  Pleading  want  of  authority  to  represent  or  appear  for  corporation, 

§  3078.  —  Pleading  particular  defenses  of  substance. 

§  3080.  Amendments  and  supplemental  pleadings. 

§  3082.  Set-off  and  counterclaim. 

§  3083.  Signature,  seal  and  verification  of  affidavits. 

§  3085.  Issues  and  variance,  and  admissions — Misnomer  or  misdescription. 

§  3086.  —  As  to  existence  or  charter. 

VI.   EVIDENC3    AND    WIPNESSES 

§  3088.  Matters  judicially  noticeable — In  general. 

§  3089.  —  General  common  knowledge. 

§  3090.  Presumptions  and  burden  of  proof — In  general. 

§  3091.  —  As  to  corporate  existence,  formation  and  powers. 
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§  3092.  —  As  to  the  fact  and  mode  of  corporate  action. 
§  3093.  —  As  to  officers  and  agents  and  their  authority. 
§3096.  Best   and  secondary  rule — ^Organization,  objects,   charter   and  by- 
laws and  personnel. 
§  3098.  —  Corporate  doings  and  contracts. 
§  3100.  Parol  evidence  rule. 

§  3101.  Books  and  records  as  documentary  evidence. 
§  3103.  Authentication  of  books  and  records  for  introduction. 
§  3107.  Witnesses  in  action  where  corporation  is  party — In  general 
§3108.  — Competency  where  interest  of  a  decedent  is  adverse. 
§  3109.  Subpoenas  and  notices  to  produce  or  allow  inspection. 
§  3110.  Discovery,  inspection  «ind  examination  or  deposition. 

VII.   TKIAL  AND  ITS  INCIDENTS 

§3113.  Conduct  and  control;  compromise  and  discontinuance. 
§  3114.  Judge  and  jury. 

VIII.    JUDGMENT  AND  ENFORCEMENT;    APPEAL  AND  EEVIEV7 

§  3118.  Judgment  in  general. 

§  3119.  Defaults  and  confessions. 

§  3122.  Enforcement. 

§  3123.  Amendment,  vacation  or  other  relief  from  judgment. 

§3124.  Conclusiveness  and  effect;  collateral  attack. 

§  3125.  Appeal  and  review. 

I.    POWER  AND    CAPACITY   FOR  LITIGATION;    RIGHTS   OF    ACTION   AND 

DEFENSE 

§2925.  In  general;  corporation  as  a  distinct  party.^ 

§2927.  Statutory  regulations  and  conditions.  The  provi 
sion  of  the  general  incorporation  law  of  the  District  of  Columbia 
that  corporations  formed  under  it  shall  be  capable  of  suing  and 
being  sued  in  any  court  in  the  district  does  not  put  corporations 
formed  under  it  upon  a  different  footing .  from  those  formed 
under  the  laws  of  the  states  in  so  far  as  the  right  to  sue  them  is 
concerned.'' 

§  2929.  De  facto,  incomplete  and  irregular  corporations.' 

ISee  §33,  supra.  Fed.   132,   270  Fed.   635,  and  aff'g 

2  Sloan  Shipyards  Corp.  v.  United  274  Fed.  893;  leave  to  present  peti- 

States  Shipping  Board  Emergency  tion  for  rehearing  granted,  42  Sup. 

Fleet   Corp.,   258  U.   S.   549,  66  L.  Ct.  588. 

Ed.   762,  rev'g  268  Fed.   624,  272  3  See   §§312,  314,  supra. 
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§  2931.  Public  owned,  operated  or  interested  corporations. 

The  United  States  Shipping  Board  Emergency  Fleet  Corpora- 
tion,* the  United  States  Grain  Corporation,^  and  the  United 
States  Sugar  Equalization  -Board,^  were  subject  to  suit  though 
all  or  nearly  all  of  the  stock  of  these  corporations  was  owned 
by  the   federal  government.     And   a  private   corporation  in- 


4  Sloan  Shipyards  Cor^.  v. 
United  States  Shipping  Board 
Emergency  Fleet  Corp.,  258  U.  S. 
549,  66  L.  Ed.  762,  rev'g  268  Fed. 
624,  272  Fed.  182,  270  Fed.  635, 
and  aff'g  274  Fed.  893;  leave  to 
present  petition  for  rehearing 
granted,  42  Sup.  Ct.  588;  Perna  v. 
United  States  Shipping  Board 
Emergency  Fleet  Corp.,  266  Fed. 
896;  Ingram  Day  Lumber  Co.  v. 
United  States  Shipping  Board 
Emergency  Fleet  Corp.,  267  Fed. 
283;  Eichberg  v.  United  States 
Shipping  Board  Emergency  Fleet 
Corp.,  273  Fed.  886;  Traylor 
Engineering  &  Manufacturing  Co. 
V.  United  States  Shipping  Board 
Emergency  Fleet  Corp.,  277  Fed. 
248;  IngersoU-Rand  Co.  v.  United 
States  Shipping  Board  Emergency 
Fleet  Corp.,  195  N.  Y.  App.  Div. 
838,  187  N.  T.  Supp.  695;  Inger- 
soU-Eand  Co.  v.  United  States 
Shipping  Board  Emergency  Fleet 
Corp.,  184  N.  Y.  Supp.  272. 

This  was  true  although  the 
President  of  the  United  States  had 
delegated  to  it  certain  powers  con- 
ferred upon  him  by  congress  sim- 
ilar to  those  embodied  in  its  cer- 
tificate of  incorporation.  Eichberg 
V.  United  States  Shipping  Board 
Emergency  Fleet  Corp.,  273  Fed. 
886. 

The  fact  that  the  plaintifC  ntight 
have  sued  the  government  in  the 
court  of  claims  for  an  alleged 
wrongful  act  of  the  fleet  corpora- 
tion does  not  deprive  it  of  the 
right  to  sue  such  corporation. 
Sloan   Shipyards    Corp.   v.   United 


States  Shipping  Board  Emergency 
Fleet  Corp.,  258  U.  8.  549,  66  L. 
Ed.  762,  rev'g  268  Fed.  624,  272 
Fed.  132,  270  Fed.  635;  leave  to 
present  petition  for  rehearing 
granted,  42  Sup.  Ct.  588. 

The  fact  that  all  of  the  prop- 
erty of  the  fleet  corporation  was 
afterwards  transferred  to  the 
shipping  board  by  act  of  congress 
was  held  not  to  affect  the  jurisdic- 
tion of  the  court  to  entertain  a 
suit  against  it.  Sloan  Shipyards 
Corp.  V.  United  States  Shipping 
Board  Emergency  Fleet  Corp.,  258 
U.  S.  549,  66  L.  Ed.  762,  rev'g  268 
Fed.  624,  272  Fed.  132,  270  Fed. 
635,  and  aff'g  274  Fed.  893;  leave 
to  present  petition  for  rehearing 
granted,  42  Sup.  Ct.  588. 

A  statement  in  a  contract  al- 
leged to  have  been  wrongfully  ex- 
torted from  the  other  party  by  the 
fleet  corporation  that  it  was  made 
with  the  corporation  "representing 
the  United  States,"  held  imma- 
terial on  the  question  of  the  right 
to  sue  the  corporation  to  set  it 
aside  and  f  or»an  accounting.  Sloan 
Shipyards  Corp.  v.  United  States 
Shipping  Board  Emergency  Fleet 
Corp.,  258  U.  S.  549,  66  L.  Ed.  762, 
rev'g  268  Fed.  624,  272  Fed.  132, 
270  Fed.  635,  and  aff'g  274  Fed. 
893;  leave  to  present  petition  for 
rehearing  granted,  42  Sup.  Ct.  ^88. 

6  Phillips  V.  United  States  Grain 
Corp.,  279  Fed.  244. 

6  Federal  Sugar  Refining  Co.  v. 
United  States  Sugar  Equalization 
Board,  Inc.,  268  Fed.  575. 
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corporated  under  a  state  statute  may  be  sued  on  its  contracts, 
though  its  sole  business  is  building  ships  under  contract  with 
the  United  States  Shipping  Board  Emergency  Fleet  Corpora- 
tion.'' The  federal  statute  giving  the  government  control  of  the 
railroads  during  the  World  War  authorized  the  bringing  of  ac- 
tions at  law  or  suits  in  equity  against  carriers  subject  to  federal 
control  and  the  rendition  of  judgments  against  them  under  exist- 
ing laws,  and  prohibited  the  carriers  from  making  the  defense 
thereto  that  they  were  instruments  or  agencies  of  the  federal  gov- 
ernment.* Under  this  provision  actions  could  be  brought  against 
carriers  during  the  period  of  federal  control  for  causes  of  action 
which  arose  prior  to  such  control.'  By  express  provision  of  the 
statute  civil  actions  may  be  brought  against  the  Bank  of  North 
Dakota,  which  was  established  and  is  owned  and  controlled  by 
the  state." 

§  2933.  Modes  and  agents  of  conducting  litigation — In  gen- 
eral. As  a  general  rule  a  corporation  can  appear  and  defend 
a  litigation  only  in  its  corporate  capacity  represented  by  its 
properly  constituted  officers.^^ 

§2i936.  Equitable  actions  in  general.  A  corporation  may 
OTe  for  an  injunction  to  restrain  a  former  employee  from  wrong- 
fully interfering  with  its  business.^* 

7  Sueh  a  corporation  may  be  sued  219  Mich.  388,  189  N.  W.  210; 
for  wages  by  a  fireman  hired  by  it  Davis  v.  L.  N.  Dantzler  Lumber 
to  protect  buildings  owned  by  the  Co.,  126  Miss.  812,  89  So.  148. 
Emergency  Fleet  Corporation.  It  applied  equally  to  cases 
Kane  v.  International  Shipbuild-  where  suits  against  carriers  were 
ing  Corp.,  75  Pa.  Super.  Ct.  505.  pending   on   Dec.   28,    1917,   where 

8  Missouri  Pac.  E.  Co.  v.  Ault,  the  cause  of  action  arose  before 
256  IT.  S.  554,  65  L.  Ed.  1087,  rev  'g  that  date  and  the  suit  was  filed 
140  Ark.  572,  216  S.  W.  3;  Vicks-  after  it,  and  where  the  cause  of 
burg,  S.  &  P.  Ey.  Co.  v.  Anderson-  action  arose  and  the  suit  was  filed 
Tully  Co.,  256  U.  S.  408,  65  L.  Ed.  after  that  date.  Chicago,  E.  I. 
1020,  afe'g  261  Fed.  741;  Georgia  &  P.  E.  Co.  v.  Hyde,  86  Okla.  20, 
S.  &  F.  E.  Co.  V.  Smiley,  151  Ga.  204   Pae.    125. 

795,  21  N.  C.  C.  A.  164,  108  S.  E.  10  Sargent    County  v.   State,  — 

273;  State  v.  Public  Service  Com-  N.  D.  — ,  182  N.  W.  270. 

mission,  290   Mo.    389,   235   S.   W.  11  Eegal  Cleaners  &  Dyers,  Inc. 

131.  V.  Merlis,  274  Fed.  915. 

9  Missouri  Pae.  E.  Co.  v.  Ault,  12  North  Side  State  Bank  v. 
256  TJ.  S.  554,  65  L.  Ed.  1087,  rev'g  Manthey,  —  !Minn.  — ,  190  N.  W. 
140  Ark.  572,  216  S.  W.  3;  Thomas  72. 

Canning  Co.  v.   Southern  Pac.  Co., 
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§  2940.  Tort  actions ;  case,  trespass,  replevin,  ejectment,  etc. 
A  corporation  may  maintain  an  action  for  damages  against  a 
person  who  assaults  or  otherwise  wrongfully  injures  its  servant 
or  employee  where  as  a  result  it  suffers  the  loss  of  his  services.^' 
A  corporation  may  maintain  an  action  to  recover  damages  for 
libel  or  slander  against  it  as  a  corporate  entity,  injuriously 
affecting  its  trade  or  business.^*  And  a  benevolent,  charitable 
or  religious  corporation  may  recover  general  damages  for  a 
libel  which  injures  its  reputation.^*  Officers  of  a  corporation 
cannot  recover  damages  for  a  publication  of  a  libel  against  the 
corporation  unless  they  are  personally  maligned.^® 

§  2945.  Ancillary  remedies  and  proceedings ;  discovery,  in- 
junction, receivers,  etc.  Discovery  and  inspection  of  corpo- 
rate books  and  records  may  be  ordered  in  an  action  against  a 
corporation  in  a  proper  case.^'  The  equitable  principle  that 
discovery  cannot  be  had  against  a  corporation  unless  its  secretary 
or  some  other  officer  is  joined  with  it  as  a  codefendant,  for  the 
reason  that  it  cannot  make  an  answer  under  oath  nor  be  liable 
for  perjury,  does  not  apply  where  the  statute  provides  a  method 
whereby  a  corporation  may  answer  under  oath  by  means  of  a 
verification  by  one  of  its  officers,  and  under  it  an  officer  answer- 
ing for  his  corporation  under  oath  would  subject  himself  to  a 
prosecution  for  perjury  for  making  a  false  oath  thereto.^'  In 
California  in  an  action  against  a  corporation  and  its  stock- 
holders for  fraud,  the  court  has  no  jurisdiction  to  make  an  order 
requiring  the  corporation  to  exhibit  its  stock  books  to  the  plain- 
tiff to  enable  him  to  comply  with  an  order  requiring  him  to 
amend  his  complaint  so  as  to  show  the  true  names  of  and  the 
number  of  shares  held  by  persons  sued  as  stockholders  under 
fictitious  names,'^'  especially  is  this  true  of  an  ex  parte  applica- 

13  Coal  Land  Development  Co.  v.  17  Bell   v.    Frank   Gilbert    Paper 

Chidester,  86  W.  Va.   561,   103   8.  Co.,  117  N.  T.  Misc.   610,  193   N. 

E.  923.  Y.    Supp.   26,   judgment    aff'd    201 

11  Coal  Land  Development  Co.  v.  K  T.  App.  Div.  867,  868,  870,  193 

Chidester,  86  W.  Va.   561,   103  S.  N.  Y.  Supp.  925,  933,  951. 

E.  923.  18  Southern    E.    Co.    v.    Buckeye 

16  Finnish    Temperance    Soe.    v.  Cotton  Oil  Co.,  126  Miss.  562,  89 

Publishing   Co.,   —   Mass.  — ,   130  So.  228. 

N.  E.  845.  19  It  was  the  duty  of  the  plain- 

16  Finnish    Temperance     Soe.    v.  tiff  to  obtain  such  information  be- 

Publishing  Co.,  —  Mass.  — ,  130  N.  fore  bringing  the  action.    Favorite 

E.  845.  V.  Superior  Court  of  San  Bemar- 
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tion,  and  if  the  relief  sought  can  be  granted  at  all  it  can  be 
granted  only  after  due  notice  to  the  opposite  party.®" 

§2951.  Limitations  of  actions;  laches  and  estoppel.^^    The 

Illinois  statute  providing  that  when  a  cause  of.  action  has  arisen 
in  another  state  or  territory  and  by  the  laws  thereof  an  action 
thereon  cannot  be  maintained,  an  action  cannot  be  maintained  in 
Illinois,  does  not  bar  an  action  in  Illinois  on  a  certificate  of 
deposit  issued  by  an  Alaska  branch  of  an  Illinois  bank  brought 
after  the  expiration  of  the  period  fixed  by  the  Alaska  statute, 
where  no  demand  for  payment  was  made  in  Alaska,  and  the 
Alaska  branch  ceased  to  do  business  before  the  statute  had 
run,  at  least  in  the  absence  of  notice  to  the  depositor  that  the 
certificate  would  be  redeemed  at  some  other  place  in  Alaska.^^ 
A  federal  statute  provides  that  the  period  of  federal  control 
shall  not  be  computed  as  part  of  the  periods  of  limitations  in 
actions  against  carriers  or  in  claims  for  reparation  to  the  com- 
mission, for  causes  of  action  arising  prior  to  federal  control.^' 
It  has  been  held  by  state  courts  that  this  provision  applies  only 
to  actions  in  federal  courts  and  not  to  actions  in  state  courts, 
and  that  congress  has  no  power  to  provide  for  the  tolling  of 
state  statutes  of  limitations  in  actions  in  state  courts,^*  that  it 
has  no  effect  upon  a  state  statute  requiring  complaints  concern- 
ing overcharges  by  carriers  to  be  filed  with  the  public  service 
commission  within  a  specified  time,  but  applies  only  to  federal 
rate  regulating  statutes,^^  that  it  does  not  apply  to  actions  under 

dino  County,  52  Cal.  App.  316,  198  Transportation  &  Trading  Co.,  303 

Pac.  1004.  111.  282,  135  N.  E.  497. 

20  If  such  an  order  can  be  issued  23  Cravens  v.  Louisville  &  N.  K. 

under    any    circumstances,    it    can  Co.,   195  Ky.  257,  242  S.   W.  628; 

only  be  after  notice  to  the  oppo-  Kannellos    v.    Great    Northern    B. 

site    party    in    the    manner    pre-  Co.,  151  Minn.  157,  186  N.  W.  389; 

scribed  by  the  code  for  securing  Jeremy  Fuel  &  Grain  Co.  v.  Den- 

the  inspection  of  documents.    Fa-  ver  &  E.  G.  E.  Co.,  —  Utah  — ,  207 

vorite   v.   Superior   Court   of   San  Pac.  155. 

Bernardino   County,   52   Cal.  App.  24  Georgia    S.    &    F.    E.    Co.    v. 

316,  198  Pac.  1004.  Smiley,  151   Gd,.   795,  21  N.  C.  0. 

81  Residence    of   corporation    for  A.  164,  108  S.  E.  273. 

purpose    of    applying    statutes    of  25  Applied    only    to    the    federal 

limitation,  see  §  398,  supra.    Effect  rate  regulating  statutes.    Northern 

of    appointment    of    receiver,    see  Pacific    E.    Co.    v.    Department    of 

§  5345,  infra.  Public    Works,   —   Wash.  ^,   207 

22  Emerson    v.    North    American  Pac.   686. 
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the  federal  employers '  liability  act,*^  and  that  it  applies  only  to 
periods  of  limitation  fixed  by  statute  and  not  to  those  fixed  by 
contract.*''  On  the  other  hand,  it  has  been  held  that  it  applies 
to  actions  in  the  state  courts  as  well  as  in  the  federal  courts,  and 
to  causes  of  action  barred  by  the  state  statute  at  the  time  of  its 
enactment,  and  that  as  so  construed  it  was  within  the  power  of 
congress  and  is  valid,  but  that  it  does  not  apply  to  a  judgment  of 
a  state  court,  rendered  before  its  enactment,  dismissing  a  petition 
in  an  action  against  a  carrier  on  the  ground  that  the  action  was 
•  barred  by  the  state  statute  of  limitations.** 

§  2955.  Abatement  and  revival — Effect  of  insolvency,  bank- 
ruptcy, receivership  or  dissolution.*' 

n.  jurisdiction  and  venue  or  "place  op  trial" 

§2956.  Jurisdiction  and  its  requisites — In  general.  By  in- 
corporating under  the  laws  of  a  state,  a  corporation  necessarily 
confers  jurisdiction  upon  its  courts  over  suits  brought  against  it 
there  by  residents  or  nonresidents.*"  A  corporation  cannot  con- 
tract to  oust  the  courts  of  the  state  where  it  is  incorporated  of 
jurisdiction  to  call  it  to  account  under  its  contracts.*^ 

§  2957.  —  Domicile  and  citizenship  of  corporations.** 

§2361.  — National    banks    and    other    national    corpora- 
tions.**     The    United    States    Shipping    Board    Emergency 
Fleet  Corporation  may  be  sued  in  a  state  court,**  but  has  a  right 
■  to  remove  actions  against  it  to  the  federal  courts.*^ 

26  Jones   V.   Delaware,   L.    &   W.  82  See  chap.  13,  supra. 

E.  Co.,  96  N.  J.  L.  197,   114  Atl.  S3  Federal       jurisdiction,        see 

331.  §  2965,  infra.     Eemoval  of  actions 

27  Thomas  Canning  Co.  v.  South-      against,  see  §  2974,  infra. 

em  Pae.  Co.,  219  Mich.  388,  189  N.  Si  Sloan     Shipyards      Corp.      v. 

W.  210.  United     States     Shipping     Board 

28  Cravens  v.  Louisville  &  N.  R.  Emergency  Fleet  Corp.,  258  U.  S. 
Co.,  195  Ky.  257,  242  S.  W.  628.  549,  66  L.  Ed.  762,  rev'g  268  Fed. 

29Efeect      of     dissolution,      see  624,  272  Fed.   132,   270   Fed.   635, 

§5613  et  seq.,  infra.  and  aff'g  274  Fed.  893;  IngersoU- 

30  Kent  V.  Universal  Film  Mfg.  Rand  Co.  v.  United  States  Ship- 
Co.,  200  N.  T.  App.  Div.  539,  193  ping  Board  Emergency  Eleet 
N.  Y.  Supp.  838.  Corp.,  184  N.  Y.  Supp.  272. 

31  Kent  V.  Universal  Film  Mfg.'  35  See  §2974,  infra. 
Co.,  200  N.  Y.  App.  Div.  539,  193 

N.  Y.  Supp.  838. 
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§2965.  Federal  jurisdiction — In  general.  A  suit  against  a 
federal  reserve  bank  is  one  arising  under  the  laws  of  the  United 
States  and  hence  within  the  jurisdiction  of  the  federal  eourts.*^ 
And  so  is  a  suit  by  a  stockholder  of  a  corporation  to  enjoin  it 
and  its  ofiScers  from  investing  its  funds  in  farm  loan  bonds  issued 
by  federal  land  banks  or  joint  stock  land  banks  under  authority 
of  the  federal  statute  known  as  the  federal  farm  loan  bank,  on 
the  ground  that  said  act  was  beyond  the  constitutional  authority 
of  congress.^'  Although  a  federal  court  may  not  have  jurisdic- 
tion to  proceed  to  judgment,  it  may  have  jurisdiction  to  take 
cognizance  of  a  case  in  the  first  instance,  and  until  facts  show- 
ing lack  of  jurisdiction  appear.'* 

§2966.  — Diversity  o^  citizenship;  inhabitancy.  Each 
plaintiff  must  be  competent  to  sue  and  each  defendant  must  be 
liable  to  be  sued  to  give  jurisdiction  on  the  ground  of  diversity 
of  citizenship.**  All  parties  on  one  side  of  the  controversy 
must  be  citizens  of  different  states  from  those  on  the  other.*" 
In  a  suit  against  a  corporation  brought  by  stockholders  in  their 
own  behalf  and  in  behalf  of  other  stockholders  who  may  join 
or  intervene  and  become  parties,  other  stockholders  who  do  not 
join  in  exhibiting  the  bill  are  not  parties  within  the  meaning 
of  equity  rule  25,  and  their  citizenship  is  immaterial.*^  The 
mere  fact  that  a  plaintiff  corporation  and  a  defendant  corpora- 
tion have  the  same  vice-president  does  not,  standing  alone,  show 
identity  of  interest  between  the  two  corporations.**  Jurisdiction 
once  acquired  on  the  ground  of  diverse  citizenship  is  not  taken  ■ 
away  by  a  subsequent  change  in  the  citizenship  of  the  parties  or 
by  the  intervention  by  leave  of  court  of  a  party  whose  presence 
is  not  essential  to  a  decision  of  the  controversy  between  the 
original  parties.*' 

36  American  Bank  &  Trust  Co.  39Hodgman  v.  Atlantic  Eefining 
V.    Federal   Eeserve    Bank    of   At-      Co.,   274  Fed.  104. 

lanta,  Ga.,  256  U.  8.  350,  65  L.  Ed.  40  Doan  v.  Consolidated-Progres- 

983,   rev'g    269    Fed.    4    on    other  sive  Oil  Corp.,  271  Fed.  12. 

grounds.  41  Doan  v.   Consolidated-Progres- 

37  Smith  V.  Kansas  City  Title  &  sive  Oil  Corp.,  271  Fed.  12. 
Trust  Co.,  255  IT.  S.  180,  65  L.  Ed.  42  Quinlivan      v.      Dail-Overland 
577.  Co.,    274   Fed.    56,    aff'g   263   Fed. 

38  Quinlivan      v.      Dail-Overland  171. 

Co.,    274   Fed.    56,   aff'g    263   Fed.  43  Wichita  Eailroad  &  Light  Co. 

171.  V.  Public  Utilities  Commission  of 
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§  2967.  —  Alignment  of  parties  to  ascertain  diversity.    The 

parties  may  be  rearranged  and  aligned  according  to  their  actual 
relation  to  and  interest  in  the  controversy.**  A  defendant  cor- 
poration which  takes  of  record  a  position  antagonistic  to  that 
of  the  plaintiff  may  not,  for  jurisdictional  purposes,  be  realigned, 
or  regarded  otherwise  than  as  a  defendant.** 

§  2970.  Removal  cf  cause  to  federal  court — In  general.    The 

right  of  removal  is  restricted  to  cases  of  which  the  federal  courts 
are  given  original  jurisdiction.**  And  an  action  cannot  be  re- 
moved to  a  federal  court  unless  it  could  have  originally  been 
brought  there.*''  If  the  state  court  where  the  action  is  com- 
menced has  no  jurisdiction  of  the  subject-matter,  a  federal 
court  to  which  it  is  removed  has  none,  although  it  would  have 
had  jurisdiction  if  the  action  had  been  originally  brought 
there.**  A  suit  by  a  state  in  one  of  its  own  courts  cannot  be 
removed  to  a  federal  court  unless  it  is  one  arising  under  the 
constitution  or  laws  of  the  United  States  or  treaties  made  under 
their  authority.*^    The  jurisdictional  amount  must  be  involved.*" 

§2971.  — Reality  and  separableness  of  controversy.  Sep- 
arate and  distinct  causes  of  action  disclosed  by  the  record  in  a 

State  of  Kansas,  43  Sup.  Ct.  51,  60  Miller  v.  Southern  Bell  Tele- 
rev 'g  268  Fed.  37.  phone   &   Telegraph   Co.,   279   Fed. 

44  Bill  for  an  injunction  to  pre-  806. 

vent  interference   with  the   opera-  A   suit  hy  a  state  bank  to   en- 

tion  of  a  factory  held  not  to  show  join   a   federal  reserve  hank  from 

as  a  matter  of  law  that  a  corpora-  carrying   out   its   threat   to   refuse 

tion   defendant   should   be   aligned  to  accept   exchange   drawn  by  the 

as  a  plaintiff.     Quinlivan  v.  Dail-  plaintiff  on  its  reserve  deposits  in 

Overland    Co.,    274   Fed.    56,   aff'g  payment  of  checks  presented,  and 

263  Fed.  171.  to  return  such  cheeks  to  the  draw- 

4B  Hodgman    v.    Atlantic    Eefin-  ers  thereof  as  dishonored,  because 

ing  Co.,  274  Fed.  104.  the  plaintiff  has  refused  to  pay  the 

46  Chicago,  E.  I.  &  P.  E.  Co.  v.  same  in  cash,  and  has  demanded 
Cobbs,  151  Ark.  207,  235  S.  W.  995.  the  exchange  which  it  is  permitted 

47  Payne  v.  Southern  Cotton  Oil  to  charge  by  the  state  laws,  re- 
Cc,  27  Ga.  App.  283,  108  S.  E.  71.  manded    on    the    ground   that   the 

48  General  Inv.  Co.  v.  Lake  court  was  unable  clearly  to  con- 
Shore  &  M.  S.  Ey.  Co.,  269  Fed.  elude  that  the  amount  in  contro- 
235.  versy  exceeded $3,000.     Farmers' & 

4flCity  Com.  v.  Bismarck  Water  Merchants'  Bank  of  Monroe,  N. 
Supply  Co.,  —  N.  D. —,  181  N.  "W.  C.  v.  Federal  Eeserve  Bank  of 
596.  Eichmond,  Va.,  274  Fed.  235. 
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single  suit,  upon  either  of  which  a  separate  suit  could  have  been 
maintained,  and  the  determination  of  neither  of  which  is  essen- 
tial to  the  disposition  of  the  other,  constitute  separable  con- 
troversies.*^ 


§2972.  — Diversity  of  citizenship.^^  A  suit  is  not  remov- 
able where  the  plaintiffs  and  a  defendant  corporation,  which  is 
■  a  necessary  party,  are  citizens  of  the  same  state. °*  Indispensable 
parties  only  should  be  considered.**  The  plaintiff  cannot  deprive 
a  corporation  defendant  of  a  right  of  removal  which  it  would 
otherwise  have  by  joining  with  it  as  defendants  mere  nominal 
parties  who  are  citizens  of  the  same  state  as  the  plaintiff.**  An 
action  by  an  individual  against  the  director  general  of  railroads 


61  City  of  Winfield  v.  Wichita 
Natural  Gas  Co.,  267  Fed.  47. 

In  a  stockholder's  suit  against 
two  corporations  and  the  directors 
of  one  of  them  in  which  the  com- 
plaint set  up  a  cause  of  action 
against  the  two  corporations  to 
rescind  an  agreement  whereby 
property  belonging  to  one  of  them 
was  to  be  transferred  to  the  other 
in  return  for  stock  of  the  latter 
which  was  to  be  sold  to  the  stock- 
holders of  the  former,  and  also  a 
cause  of  action  against  the  trans- 
feree and  the  directors  of  the 
transferor  to  hold  them  liable  to 
the  transferor  for  any  loss  sus- 
tained by  it  by  reason  of  the  con- 
summation of  the  plan,  it  was  held 
that  the  first  cause  of  action  in- 
volved a  separable  controversy. 
Venuer  v.  Southern  Pac.  Co.,  279 
Fed.  832,  certiorari  denied  258  V. 
S.  628,  66  L.  Ed.  799. 

An  action  by  a  resident  owner 
of  property  destroyed  by  fire  and 
certain  foreign  insurance  com- 
panies, to  each  of  which  he  has 
assigned  a  part  of  his  claim,  re- 
taining a  part  himself,  for  dam- 
ages against  a  foreign  railroad 
company  alleged  to  have  caused  the 


fire,  does  not  present  separable 
controversies,  where  the  owner's 
right  of  action  is  not  assignable 
under  the  state  statutes,  and  he  is 
a  necessary  party  for  that  reason 
as  well  as  because  he  still  owns  a 
part  of  the  claim.  Chicago,  E.  I. 
&  P.  E.  Co.  V.  Cobbs,  151  Ark.  207, 
235  S.  W.  995 

62  See  §§390  and  2966,  supra. 

63Irvin  v.  Anthony  Shoals 
Power  Co.,  277  Fed.  926. 

64  City  of  Winfield  v.  Wichita 
Natural  Gas  Co.,  267  Fed.   47. 

66  As  by  joining  the  directors  of 
the  corporation  as  defendants  in 
a  suit  by  a  stockholder  to  set 
aside  a  transaction  whereby  cer- 
tain of  the  property  of  the  cor- 
poration was  transferred  to  a  new 
corporation  organized  to  take  it 
over  in  consideration  for  stock  of 
the  new  company  which  was  of- 
fered for  sale  pro  rata  to  stock- 
holders of  the  defendant,  where 
they  are  joined  only  in  their  offi- 
cial position  and  no  relief  is 
sought  against  them  personally. 
Venner  v.  Southern  Pac.  Co.,  279 
Fed.  832,  certiorari  denied  258  U. 
S.  628,  66  L.  Ed.  799. 
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for  damages  for  negligence  in  the  transportation  of  livestock 
over  a  railroad  while  it  was  under  federal  control  was  held  to 
be  removable  where  the  plaintiff  was  a  citizen  of  the  state  of 
the  forum  and  the  railroad  company  was  a  citizen  of  a  different 
state. ^®  But  an  action  brought  in  Georgia  by  a  foreign  cor- 
poration against  the  director  general,  based  on  the  operation  of 
a  railroad  belonging  to  a  foreign  railroad  corporation,  was  held 
not  to  be  removable  to  a  Georgia  federal  court.*'' 

§2974.  — Federal  questions  and  defenses  involved.  Suits 
against  the  United  States  Shipping  Board  Emergency  Fleet 
Corporation,*'  or  a  federal  reserve  bank,*'  are  removable.  And 
the  same  was  held  to  be  true  of  an  action  against  the  director 
general  of  railroads,  or  the  agent  appointed  to  succeed  him 
under  the  Transportation  Act,  based  on  a  cause  of  action  arising 
out  of  the  operation  of  a  railroad  while  it  was  under  federal 
control.®" 

§  2975.  —  Petition  and  affidavit  for  removal.  Allegations  of 
the  pleadings  must  be  taken  as  true.*^ 

§2976.  — Remand  and  subsequent  removal.  The  case  will 
be  remanded  where  the  court  is  unable  clearly  to  conclude  that 
the  jurisdictional  amount  is  involved.®^ 

§2978.  Venue  or  place  of  trial;  privilege  and  waiver — In 
general.®*    Jurisdictional  provisions  of  statutes  as  to  venue 

66  Hall  V.  Payne,  274  Fed.  237.  v.    Federal    Eeserve    Bank    of    At- 

67  Payne  v.  Southern  Cotton  Oil  larita,  Ga.,  256  TJ.  S.  350,  65  L.  Ed. 
Co.,  27  Ga.  App.  283,  108  S.  B.  71.  983,    rev'g    269    Fed.    4    on    other 

68  Sloan      Shipyards      Corp.      v.  grounds. 

United     States      Shipping      Board  60  Stark  v.  Payne,  271  Fed.  477. 

Emergency  Fleet  Corp.,  258  TJ.  S.  And  see  Hall  v.  Payne,  274  Fed. 

549,  66  L.  Ed.  762,  rev'g  268  Fed.  237. 

624,   272   Fed.   132,   270  Fed.    635,  61  North  Carolina  Public  Service 

and  aff'g  274  Fed.   893.  Co.  v.  Southern  Power  Co.,  180  N. 

Such    a    suit    is    one    under    a  C.  335,  104  S.  E.  872. 

federal   law  regulating   commerce.  68 Farmers'   &  Merchants'  Bank 

Ingram  Day  Lumber  Co.  v.  United  of  Monroe,  K.  C   v.   Federal   Ee- 

States  Shipping  Board  Emergency  serve  Bank  of  Richmond,  Va.,  274 

Fleet  Corp.,  267  Fed.  283.  Fed.  235. 

Eosenberg     v.     United      States  63  Control    of    venue    in    repre- 

Shipping  Board   Emergency   Fleet  sentative    action    by    stockholder, 

Corp.,  271  Fed.  956.  see  §4089,  infra. 

6©  American  Bank   &   Trust    Co. 
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of  actions  against  corporations  are  a  part  of  their  franchises, 
and  courts  must  respect  the  fair  and  reasonable  intendment  of 
the  legislature  in  such  matters.^*  Generally  statutory  pro- 
visions prescribing  the  manner  of  service  and  upon  whom  the 
notice  or  summons  may  be  served  in  actions  against  corporations 
are  not  controlling  as  to  the  venue  of  such  aetions.^^  In  Wash- 
ington where  a  corporation  is  sued  in  the  wrong  county,  the 
court  acquires  no  jurisdiction  over  it,  and  prohibition  will  lie 
to  prevent  it  from  assuming  jurisdiction.^^  An  action  by  a 
passenger  against  the  Pullman  Company  for  money  stolen  from 
his  suit  case  while  in  possession  of  the  porter  of  the  car  in  which 
he  was  riding  is  transitory,  and  therefore  maintainable  wher- 
ever a  court  may  be  found  having  jurisdiction  of  the  parties 
and  the  subject-matter.®'' 

Under  §  51  of  the  federal  judicial  code,  where  jurisdiction  is 
founded  on  diversity  of  citizenship,  suit  can  be  brought  only  in 
the  district  of  the  residence  of  either  the  plaintiff  or  the  de- 
fendant.®* Section  57  provides  that  when  in  any  suit  ,to  enforce 
any  legal  or  equitable  lien  upon  or  claim  to,  or  to  remove  any 
incumbrance  or  lien  or  cloud  upon  the  title  to  any  real  or  per- 
sonal property  within  the  district  where  such  suit  is  brought, 
one  or  more  of  the  defendants  shall  not  be  an  inhabitant  of  or 
found  within  such  district,  or  shall  not  voluntarily  appear  there- 
to, service  may  be  had  upon  such  nonresident  or  absent  defend- 
ant without  regard  to  the  residence  of  the  plaintiff.®'  Under 
this  provision,  even  where  jurisdiction  is  founded  solely  on 
diversity  of  citizenship,  a  suit  of  the  kind  therein  specified  may 
be  entertained  in  the  district  where  the  property  is  situated  even 
though  none  of  the  parties  to  it  resides  there.'"    "Where  one  of  the 

64  state     V.    District     Court     of  67  Pullman  Co.  v.  Uribe',  —  Tex. 

Vfinnebago   County,  191  Iowa  244,  Civ.  App.  — ,  225  S.  W.  189. 

182  N.  W.  211.  68Hodginau  v.  Atlantic  Eefining 

66  Provisions  for  service  on  offi-  Co.,  274  Fed.  104;   Central  Coal  & 

cers  or  agents  do  not  require  the  Coke   Co.  v.  Orwig,  150  Ark.  635, 

action  to   be   brought   where   they  235  S.  W.  390;  Chicago,  E.  I.  &  P. 

reside.     State  v.  District  Court  of  E.  Co.  v.  Cobbs,  151  Ark.  207,  235 

Vinnebago  County,  191  Iowa  244,  S.  W.  995. 

182  N.  W.  211.  68Hodgman  v.  Atlantic  Eefining 

66  State    V.    Superior    Court    for  Co.,   274   Fed.   104. 

King   County,  118  Wash.   674,  204  70  A   federal  court  for  the   dis- 

Pac.  783.  triet  of  Delaware  may  entertain  a 
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objects  of  the  suit  is  within  that  section,  it  may  be  entertained 
although  additional  separable  relief  is  sought  which  is  not  with- 
in itJ^  A  libel  in  admiralty  in  rem  or  in  personam  against  the 
United  States  by  an  alien  corporation,  having  no  residence  and 
no  place  of  business  in  the  United  States,  may  be  brought  in  any 
district.'^  An  order  of  the  director  general  of  railroads  while 
the  roads  were  under  federal  control  required  suits  against 
carriers  to  be  brought  in  the  county  or  distriet  where  the  plain- 
tiff resided  at  the  time  of  the  accrual  of  the  cause  of  action  or 
in  the  county  or  district  where  the  cause  of  action  arose.'''*  And 
,  this  order  was  within  the  power  of  the  director  general  and  was 
reasonable  and  valid.'* 

Under  some  of  the  statutes  the  venue  is  optional  with  the 
plaintiff  and  he  may  sue  either  in  a  county  where  an  agency  or 


suit  by  stockholders  of  a  Dela- 
ware corporation  to  enforce  a 
claim  in  its  behalf  to  shares  of 
its  stock  held  by  a  Pennsylvania 
corporation,  or  to  remove  a  cloud 
upon  its  title  thereto.  Hodgman 
V.  Atlantic  Eefining  Co.,  274  Fed. 
104. 

71  Hodgman  v.  Atlantic  Eefining 
Co.,  274  Fed.  104. 

TZMiddleton  &  Co.  v.  United 
States,  273  Fed.  199. 

73  Alabama  &  V.  Ey.  Co.  v. 
Journey,  257  V.  S.  Ill,  66  L.  Ed. 
154,  rev'g  122  Miss.  742,  84  So. 
706;  Louisville  &  N.  E.  Co.  v. 
Shikle,  206  Ala.  495,  90  So.  900; 
Hines  v.  Gaines,  192  Ky.  198,  232 
S.  "W.  624;  Hines  v.  Taylor's 
Adm'r,  192  Ky.  298,  233  S.  W.  716; 
Chicago,  E.  I.  &  P.  E.  Co.  v.  Hyde, 
86  Okla.  20,  204  Pac.  125;  Hines 
V.  Avaut  &  Coughran,  —  Tex.  Civ. 
App.  — ,  226  S.  W.  821. 

Under  this  provision  an  action 
for  wrongful  death  was  held  to 
have  been  properly  brought  in  the 
county  where  the  decedent  resided 
at  the  time  of  his  death  and  where 
the   administrator   resided    at    the 


time  of  his  appointment.  Hines 
V.  Taylor's  Adm'r,  192  Ky.  298, 
233   S.   W.   716. 

This  order  was  not  retroactive 
and  did  not  apply  to  actions  which 
were  pending  when  it  was  made. 
West  V.  New  York,  N.  H.  &  H.  E. 
Co.,  233  Mass.  162,  123  N.  B.  621; 
Benjamin  Moore  &  Co.  v.  Atchison, 
T.  &  S.  F.  E.  Co.,  106  N.  Y.  Misc. 
58,  174  N.  Y.  Supp.  60;  Chicago, 
E.  I.  &  P.  E.  Co.  V.  Hyde,  86  Okla. 
20,  204  Pac.  125. 

74  Alabama  &  V.  Ey.  Co.  v. 
Journey,  257  U.  S.  Ill,  66  L.  Ed. 
154,  rev'g  122  Miss.  742,  84  So. 
706;  Ellis  v.  Atlanta,  B.  &  A.  Ey. 
Co.,  270  Fed.  279. 

The  following  eases,  decided  be- 
fore the  supreme  court  had  passed 
on  the  question,  held  that  such 
order  was  void.  Young  v.  Hines, 
238  Mo.  App.  547,  229  S.  W.  417; 
Hill  V.  Seaboard  Air  Line  E.  Co., 
180  N.  C.  428,  105  S.  E.  19;  Pull- 
man Co.  V.  Uribe,  —  Tex.  Civ. 
App.  — -,  225  S.  W.  189;  St.  Louis 
S.  W.  E.  Co.  V.  Turner,  —  Tex. 
Civ.  App.  — ,  225  8.  W.  383. 
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ofSce  is  created,  or  in  the  county  of  the  principal  place  of  busi- 
ness of  the  corporation.''^  Such  provisions  are  permissive  and 
not  mandatory  J*  The  provision  of  the  Michigan  statute  that 
actions  founded  upon  wrongs  and  contracts  shall  be  brought  in 
the  county  where  one  of  the  parties  resides,  except  as  otherwise 
provided,  is  not  limited  by  the  further  provision  that  suits 
against  railroad  companies  may  be  brought  in  any  county  where 
its  principal  office  is  situated,  or  in  any  county  traversed  by  a 
line  which  it  owns  or  operates,  and  a  transitory  action  against  a 
railroad  company  for  personal  injuries  may  be  brought  in  the 
county  where  the  plaintiff  resides,  although  the  defendant 's . 
principal  office  is  not  situated  there  and  none  of  its  lines  traverses 
such  county.''' 

Under  a  statute  permitting  an  action  against  several  de- 
fendants to  be  brought  in  a  county  in  which  one  of  them  resides, 
jurisdiction  over  a  corporation  defendant  residing  in  another 
county  is  not  conferred  by  joining  as  a  defendant  a  resident  of 
the  county  where  the  action  is  brought  merely  for  the  purpose 
of  attempting  to  confer  jurisdiction  on  its  courts,  and  where  no 
cause  of  action  is  stated  against  him.''*     The  Texas  statute  to 
this  effect  applies  only  where  there  is  a  joint  liability  on  the 
part  of  the  defendants.    It  is  not  sufficient  to  show  a  cause  of 
action  against  each  of  the  defendants  or  a  liability  in  the  alter- 
native.'"   But  a  suit  against  a  corporation  and  an  individual  in 
the  same  right  or  upon  a  joint  contract  may  be  brought  and 
maintained  against  both  in  a  county  in  which  the  corporation 
may  be  sued,  although  the  individual  could  not  be  sued  there 
alone.*"    In  Arkansas  a  suit  against  a  corporation  and  a  code- 
's In    Iowa    a    corporation    may  76  State     v.     District     Court     of 
be   sued  in  the   county  where   its      Winnebago   County,  191  Iowa  241, 
principal  place  of  business  is  fixed      182  N.  W.  211. 
by  its  articles  of  incorporation  or  77Amyot  v.  Lamb,  —  Mich.  — , 
amendments      thereto,      or     in     a      190  N.  W.  741. 
county  where  it  maintains   an  of-          78  Winter   v.    Commercial   Bank, 
fice  or  agency  for  the  transaction      —  Mo.  App.  — ,  238  S.  W.  833. 
of  business   if  the   subject-matter  79Darieiger    v.     Smith,  —  Tex. 
of  the   action  grows   out   of  or  is      Civ.  App.  — ,  229  S.  W.  909. 
connected    with    the    business    of  SODaneiger    v.    Smith,   —  Tex. 
that    office    or    agency.      State    v.       Civ.  App.  — ,  229  S.  W.  909. 
District      Court      of      Winnebago 
County,  191  Iwa  244,  182  N.  W. 
211. 
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fendant  may  be  brought  in  the  county  where  the  codefendant  re- 
sides and  is  served  though  the  corporation  has  its  situs  else- 
where.*^ In  North  Dakota,  where  a  complaint  alleges  a  cause 
of  action  against  an  individual  and  also  another  distinct  cause 
of  action  against  a  domestic  corporation,  and  the  action  is 
brought  in  a  county  where  neither  resides,  but  where  the  cause 
of  action  against  the  corporation  might  properly  be  tried,  a 
change  of  venue  to  a  county  where  both  of  the  defendants  re- 
side may  be  permitted  upon  the  joint  demand  of  both  of  them.*^ 
In  California  a  right  to  sue  a  corporation  in  the  county  where 
the  liability  or  obligation  arises  is  not  waived  by  joining  as  de- 
fendants individuals  who  reside  in  another  county,  although 
such  individuals  have  a  right  to  have  the  cause  of  action  against 
them  tried  in  the  county  where  they  reside.'*  The  individual 
defendants  are  not  deprived  of  their  right  in  this  respect  be- 
cause the  corporation  is  joined  with  them  as  a  defendant,  and 
they  may  have  the  action  removed  to  the  county  where  they  re- 
side, but  the  corporation  cannot  do  so.**  Nor  can  it  complain 
of  an  order  denying  a  change  of  venue  because  of  its  effect  on 
the  individual  defendants.*^  In  that  state  a  corporation  cannot 
have  a  personal  action  against  it  and  an  individual  removed  to 
the  county  of  its  residence  where  the  individual  defendant  does 
not  join  in  the  motion  and  there  is  no  proof  offered  to  show  that 
he  does  not  reside  in  the  county  where  the  action  was  brought.*^ 
In  Washington  an  action  cannot  be  maintained  against  a  cor- 
poration and  an  individual  in  a  county  in  which  the  corporation 
could  not  otherwise  be  sued  because  the  individual  owns  property 
there  which  it  is  sought  to  be  attached,  where  he  is  a  nonresident 
of  the  state  and  was  not  personally  served  with  process  in  such 
county,  since  the  law  does  not  require  that  a  nonresident  de- 

81  Bed  Bud  Realty  Co.  v.  South,  Land  Improvement  Co.,  —  Cal. 
153  Ark.  380,  241  S.  W.  21.  App.  — ,  200  Pae.  1065.     And  see 

82  Farmers'  Security  Bank  v.  Meyrose  v.  Pacific  Acceptance 
Springen,  —  N.  D.  — ,  184  N.  W.  Corp.,  —  Cal.  App.  — ,  208  Pac. 
664.  986. 

83  Meyrose  v.  Pacific  Acceptance  86  Meyrose  v.  Pacific  Acceptance 
Corp.,  —  Cal.  App.  — ,  208  Pac.  Corp.,  —  Cal.  App.  — ,  208  Pac. 
986;     Strassburger     v.     Santa     Fe  996. 

Land    Improvement    Co.,    —    Cal.  86  Briscoe  v.  Guaranty  Mortgage 

App.  — ,  200  Pae.  1065.  Co.,  —  Cal.  App.  — ,  207  Pac.  487. 

84  Strassburger      v.      Santa     Fe 
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fendant  be  sued  in  the  county  in  which  he  has  property  to  be 
attached,  but  expressly  provides  that  writs  of  attachment  may 
issue  to  other  counties.*''  But  where  the  corporation  is  properly 
suable  in  the  county  where  the  action  is  brought,  and  is  served 
there,  individuals  joined  with  it  as  defendants  are  subject  to  the 
suit  there  although  they  are  residents  of  another  county.*'  ; 
Under  some  statutes  it  is  held  that  a  general  appearance  does 
not  waive  the  right  to  a  change  of  venue.*'  And  it  has  been  held 
that  the  right  is  not  waived  by  merely  obtaining  an  order  to 
show  cause  why  temporary  restraining  orders  should  not  be 
vacated.'"  In  Kentucky  an  objection  to  the  venue  is  waived  by 
filing  motions,  demurrers  and  answers  before  any  attempt  is 
made  to  raise  it.'^ 

§  2979.  —  Kesidence,  chief  office  or  principal  place  of  busi- 
ness. Under  some  of  the  statutes  a  corporation  is  entitled  to 
be  sued  in  the  county  of  its  residence.'^  In  Georgia  a  domestic 
corporation  with  its  principal  place  of  business  in  a  particular 
county  cannot  be  sued  in  another  county  in  which  it  is  not 
transacting  business,  and  where  it  has  no  agent,  agency  or  place 
of  business.**  In  New  York  a  corporation  may  bring  an  action 
to  recover  rent  in  the  county  where  it  resides,  although  the 
rented  premises  are  in  another  county.**' 

§  2980.  —  Place  of  injury,  or  of  contract,  or  of  accrual  of 
cause.  Under  the  Texas  statute  actions  against  corporations 
may  be  commenced  in  any  county  iu  which  the  cause  of  action 

ST  State    V.    Superior    Court    for  92  McHarg      v.      Commonwealth 

Okanogan  County,  116  Wash.  122,  rinauce  Corp.,  44  S.  D.  144,  182  N. 

198  Pae.  744.  W.  705. 

88  State    ex   rel.    Nichols    v.   Su-  93  Breach  of  contract  of  carriage 

perior   Court,   119   Wash.   218,   205  by  an   express   company.    Ellis  v. 

Pae.  745,  207  Pae.  1.  Southern  Express  Co.,  27  6a.  App. 

89McHarg      v.      Commonwealth  738,  110  S.  E.  43. 

Finance   Corp.,   44   S.   D.   144,   182  94  If  it  has   changed  its  prinei- 

N.  W.  705.  pal  place  of  business  in  the  man- 

90McHarg      v.      Commonwealth  ner  prescribed  by  statute,  it  may 

Finance  Corp.,  44  S.  D.  144,  182  N.  sue  in  the  county  of  its  new  resi- 

W.   705.  denee.      Carvel    Court    Eealty    Co. 

91  Maverick    Oil    &    Gas    Co.    v.  v.  Jonas,  195  N.  Y.  App.  Div.  662, 

Howell,  193  Ky.  433,  237  S.  W.  40.  186  N.  Y.  Supp.  802. 
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or  a  part  thereof  arose.'^  A  cause  of  action  for  breach  of  a 
contract  is  made  up  of  the  contract  between  the  parties  and  its 
breach.^®  Hence  a  part  of  the  cause  of  action  arises  in  the 
county  where  the  contract  was  made  *''  and  a  part  in  the  county 
where  the  breach  occurs.^*    A  contract  is  made  within  this  rule 


96  First  Nat.  Bank  v.  Childs,  — 
Tex.  Civ.  App.  — ,  231  S.  W.  807. 

Where  plaintiff,  residing  in  H. 
county,  ordered,  through  his  agent 
residing  in  that  county,  wheat 
from  a  corporation  residing  in  G. 
county,  and  paid  the  freight  there- 
on to  H.  county,  it  was  held  that 
a  cause  of  action  for  damages  aris- 
ing out  of  the  fact  that  the  seed 
delivered  was  not  of  the  kind 
ordered  and  represented  arose 
wholly  in  G.  county,  although  the 
plaintiff  discovered  the  breach  in 
H.  county,  and  though  the  defend- 
ant, before  the  contract  was  made, 
sent  a  sample  of  seed  to  the  plain- 
tiff's agent  in  H.  county  with  a 
letter  stating  that  it  was  the  kind 
wanted,  and  though  the  plaintiff 
did  not  know  from  whom  the  seed 
was  to  be  ordered  and  paid  his 
agent  for  his  services.  Pittman  & 
Harrison  Co.  v.  Shook,  —  Tex. 
Civ.  App.  — ,  228  S.  W.  993. 

Where  a  corporation  agreed  to 
pay  plaintiff  a  commission  if  he 
procured  a  purchaser  for  its  oil, 
it  was  held  that  an  action  for 
breach  of  the  contract  would  lie 
in  the  county  where  he  procured 
such  a  purchaser.  Danciger  v. 
Smith,  —  Tex.  Civ.  App.  — ,  229 
S.  W.  909. 

Corporation  held  not  entitled  to 
a  change  of  venue  where  the  acts 
chiefly  resulting  in  the  injuries  for 
which  recovery  was  sought  were 
performed  in  the  county  where  the 
action  was  brought.  First  Nat. 
Bank  v.  CMlds,  —  Tex.  Civ.  App. 
— ,  231  S.  W.  807. 


96 Farmers'  State  Bank  v.  Sulli- 
van, —  Tex.  Civ.  App.  — ,  241  S. 
W.  727;  Early-Foster  Co.  v.  A.  P. 
Moore's  Sons,  —  Tex.  Civ.  App. 
— ,  230  S.  W.  787;  Avery  Co.  v. 
Wakefield,  —  Tex.  Civ.  App.  — , 
225  S.  W.  875. 

97  Early-Foster  Co.  v.  A.  P. 
Moore's  Sons,  —  Tex.  Civ.  App. 
— ,  230  S.  W.  787;  Aynesworth  v. 
Peacock  Military  College,  —  Tex. 
Civ.  App.  — ,  225  S.  W.  866. 

4-  cause  of  action  for  breach  of 
a  contract  of  sale  by  a,  corporation 
is  made  up  of  the  contract  and  its 
breach,  and  therefore  a  part  of 
such  cause  of  action  arises  in  the 
county  where  the  contract  was 
made,  and  the  action  may  be 
brought  against  the  corporation 
there.  Lummus  Cotton  Gin  Sales 
Co.  V.  Mills,  —  Tex.  Civ.  App.  — , 
233  S.  W.  126. 

Where  a  contract  to  sell  ma- 
chinery is  made  by  an  agent  of  a 
corporation  in  the  county  where 
the  vendee  resides  subject  to  ap- 
proval by  the  corporation  at  its 
place  of  business  in  another 
county,  and  is  approved  by  the 
corporation,  an  action  against  the 
corporation  for  its  breach  may  be 
brought  in  tlie  county  where  the 
vendee  resides.  Lummus  Cotton 
Gin  Sales  Co.  v.  Mills,  —  Tex.  Civ. 
App.  — ,  233  S.  W.  126. 

98 Farmers'  State  Bank  v.  Sulli- 
van, —  Tex.  Civ.  App.  — ,  241  S. 
W.  727;  Avery  Co.  v.  Wakefield, 
—  Tex.  Civ.  App.  — ,  225  S.  W. 
875. 
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in  the  county  where  an  acceptance  of  an  offer  is  given.^'  Stat- 
utes in  some  of  the  states  variously  permit  actions  to  be  brought 
in  the  county  where  the  contract  sued  on  is  to  be  performed,  or 
where  the  obligation  or  liability  arises  or  the  breach  occurs,^  or 
in  the  county  where  the  cause  of  action  accrues,''  or  where  a 
crime,  offense,  or  trespass  forming  the  basis  of  the  action  was 
committed.*    The  act  of  a  railroad  company  in  taking  by  force 


99  Farmers '  State  Bank  v.  Sulli- 
van, —  Tex.  Civ.  App.  — ,  241  S. 
W.    727. 

This  is  true  where  an  offer  is 
made  and  accepted  by  telephone. 
Early-Foster  Co.  v.  A.  P.  Moore 's 
Sons,  —  Tex.  Civ.  App.  — ,  230  S. 
W.  787. 

"Where  an  offer  is  made  and  ac- 
cepted by  letters  and  telegrams, 
the  contract  is  made  in  the  county 
where  the  letter  and  telegram  ac- 
cepting the  offer  ia  sent.  Aynes- 
worth  V.  Peacock  Military  College, 
—  Tex.  Civ.  App.  — ,  225  S.  W. 
866. 

1  Strassburger  v.  Santa  Fe  Land 
Improvement  Co.,  —  Cal.  App.  — , 
200  Pac.  1065. 
•  Under  the  California  constitu- 
tion providing  that  a  corporation 
may  be  sued  in  the  county  where' 
the  contract  is  made  or  is  to  be 
performed,  or  where  the  obliga- 
tion or  liability  arises,  or  the 
breach  occurs,  or  in  the  county 
where  the  principal  place  of  busi- 
ness of  such  corporation  is  situ- 
ated, a  corporation  sued  for  breach 
of  contract  in  a  county  where  the 
the  contract  was  to  be  performed 
is  not  entitled  to  a  change  of 
venue  to  the  county  where  its 
principal  place  of  business  is  situ- 
ated. W.  J.  Bush  Co.  V.  Van  Camp 
Sea  Food  Co.,  51  Cal.  App.  440, 
196  Pac.    918. 

Where   an  action  is  brought   in 


the  county  where  the  contract  sued 
on  was  made  or  performed  or  the 
liability  of  the  defendant  arose, 
the  corporation  has  no  right  to 
have  it  removed  to  the  county 
where  its  principal  place  of.  busi- 
ness is  situated  merely  because  it 
resides  there,  but  the  plaintiff  haS 
a  right  to  have  the  action  tried  or 
prosecuted  to  a  finality  in  the 
county  where  it  was  begun,  unless 
the  venue  is  changed  for  some 
sufficient  reason  other  than  that  of 
the  residence  of  the  defendant. 
Lakeside  Ditch  Co.  v.  Packwood 
Canal  Co.,  50  Cal.  App.  296,  195 
Pac.  284. 

Where  the  contract  sued  or 
binds  the  corporation  to  pay  its 
share  of  expenses  incurred  in 
carrying  out  the  obligations  of  an 
association  to  which  it  belongs,  it 
will  be  presumed,  in  the  absence 
of  a  showing  to  the  contrary,  that 
such  payments  are  to  be  made  at 
the  principal  place  of  business  of 
the  association.  Lakeside  Ditch 
Co.  V.  Packwood  Canal  Co.,  50  Cal. 
App.  296,  195  Pae.  284. 

2  Winter  v.  Commercial  Bank, 
—  Mo.  App.  — ,  238  S.  W.  833. 

3  Petition  alleging  positive  acts 
claimed  to  have  been  committed 
wantonly  and  deliberately,  result- 
ing in  physical  injuries  to  the 
plaintiff  and  the  impairment  of 
his  health,  held  to  state  a  cause  of 
action   for    a   trespass   within   the 
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a  car  of  oil  being  transported  by  it  and  converting  the  same  to 
its  own  use  is  a  trespass  within  the  meaning  of  a  provision  of 
its  charter  that  actions  of  trespass  may  be  brought  against  it  in 
the  parish  where  the  trespass  took  place.*  The  Alabama  statute, 
authorizing  actions  for  personal  injuries  to  be  brought  in  the 
county  where  the  injury  occurred,  uses  the  word  injury  in  its 
proper  legal  sense  of  wrong,  importing  a  wrongful  act  or  omis- 
sion, as  distinguished  from  damage,  which  is  the  result  of  the 
wrongful  act,  and  requires  the  venue  to  be  laid  in  the  county 
where  the  wrongful  act,  that  is,  the  act  violative  of  the  plaintiff 's 
rights,  was  done.^  Under  it  an  action  for  libel  against  a  news- 
paper may  be  brought  in  the  county  where  the  newspaper  is 
primarily  published,  but  not  in  other  counties  where  it  is  merely 
circulated.® 

§  2981.  —  Any  county  in  state,  or  where  agency  or  business 
is  conducted,  or  railroad  or  other  property  is  situated.  Under 
some  statutes  a  corporation  may  be  sued  in  any  county  in  which 
it  has  an  agency,'  or  where  it  has  an  agency  or  representative,* 
or  in  which  any  of  its  principal  officers  may  reside  or  be  served  , 
with  summons,*  or  where  it  maintains  an  office  or  "agency  for 
the  transaction  of  business,  if  the  subject-matter  of  the  action 
grew  out  of  or  is  connected  with  the  business  of  that  office  or 
agency,*"  or  where  it  transacts  business  or  transacted  business 

meaning  of  the  statute.  First  Commission  Co.  v.  Wheeler  &  Mar- 
Nat.  Bank  v.  Ohilds,  —  Tex.  Civ.  tin,  —  Tex.  Civ.  App,  — ,  235  S. 
App.  — ,  231  S.  W.  807.  W.  1095. 

4Smedes   Eros.   v.   Morgan's   L.  8  A    local    merchant    who    sold 

&  T.  E.  &  S.  S.  Co.,  151  La.  821,  tractors    for    a    corporation    held 

92  So.   349.  such  an  agent  or  representative  as 

B  Age-Herald  Pub.   Co.   v.   Hud-  to    give   jurisdiction   to   the    local 

aieston,  207  Ala.  40,  92  So.  193.  courts  of  an  action  for  breach  of 

6  Age-Herald  Pub.  Co.  v.  Huddle-  a  contract   of   sale  made   through 
ston,  207  Ala.  40,  92  So.  193.  him.     Avery  Co.  v.   Wakefield,  — 

7  A     commission     company     en-  Tex.  Civ.  App.  — ,  225  S.  W.  875. 
gaged  in  the   business    of   selling  9  Badger    Oil    Co.    v.    Clay,    83 
cattle    held    suable    in    a    county  Okla.  25,  200  Pac.  433. 

where  its  agent  had  an  office  in  a  10  State    v.    District    Court    of 

hotel,  with  a  sign  bearing  the  com-  Winnebago  County,  191  Iowa  244, 

pany's  name,  with  the  knowledge  182  N.  W.   211;  Babb  v.  Herring 

of  its   officers,  and  where  he   so-  Motor  Co.,   193  Iowa   794,  186  N. 

lioited  business   for  it   and   made  W.  672. 

loans  for  it.    Cassidy-Southwestern  Whether     a      corporation     was 
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at  the  time  when  the  cause  of  action  arose,  or  where  it  has  an 
office  for  the  transaction  of  business  or  where  any  person  resides 
upon  whom  process  may  be  served  against  it,i^  or  in  which  it  does 
business  by  agent,  or  was  doing  business  by  agent  when  tha  cause 
of  action  arose, ^^  or  in  which  it  maintains  an  agent  and  conducts 
its  corporate  business.^^  The  Louisiana  statute  which  allows  a 
suit  to  be  brought  against  any  corporation  in  the  court  of  the 
parish  where  is  "located  the  particular  office  which  had  super- 
vision of  the  transaction  from  which  the  cause  of  action  arose," 
applies  to  an  action  under  the  Workmen's  Compensation  Act.^* 
In  Wisconsin  an  action  may  be  brought  against  a  domestic 
corporation  in  any  county  in  the  state,  and  maintained  therein, 
subject  to  removal  to  the  county  in  which  the  defendant  is 
situated  or  has  its  principal  place  of  business,  or  where  the  cause 
of  action  or  some  part  thereof  arose,  which  is  designated  by  the 
statute  as  the  proper  place  of  trial.^* 


maintaining  a  place  of  business 
in  a  particular  county  is  a  ques- 
tion of  fact  and  not  of  law.  Babb 
V.  Herring  Motor  Co.,  193  Iowa 
794,  186  N.  .W.  672. 

11  State  V.  Superior  Court  for 
Okanogan  County,  116  Wash.  122, 
198  Pac.  744. 

Caring  for,  cultivating  and  irri- 
gating an  orchard  and  harvest- 
ing the  crop  on  land  acquired  by 
foreclosing -a  mortgage  thereon  is 
not  doing  business  within  the 
meaning  of  the  statute.  State  v. 
Superior  Court  for  Okanogan 
County,  116  Wash.  122,  198  Pac. 
744. 

A  surety  company  may  be  sued 
on  a  bond  in  a  county  where  it 
has-  a  place  of  business,  and  an 
agent  on  whom  process  is  served, 
and  where  such  bond  was  nego- 
tiated through  its  agency  in  said 
county,  though  it  was  signed  in 
its  behalf  elsewhere.  State  ex  rel. 
Nichols  V.  Superior  Court,  119 
Wash.  218,  205  Pac.  745,  207 
Pac.  1. 

12  Whether  a  corporation  formed 
for  the  purpose  of  manufacturing 


cottonseed  into  oil  and  other 
products  was  doing  business  by 
agent  in  a  county  where  it  pur- 
chased cottonseed  through  an 
agent,  held  to  be  a  question  for 
the  jury  under  the  evidence. 
Farmers'  &  Ginners'  Cotton  Oil 
Co.  V.  Baccus,  207  Ala.  75,  92 
So.  4. 

13  An  agent  who  solicited  orders 
for  the  company's  product  and 
sent  them  to  it  at  its  principal 
place  of  business,  and  who  repre- 
sented it  in  the  adjustment  of 
terms  of  contracts  and  in  having 
notes  for  the  purchase  price  of 
merchandise  signed  and  forwarded, 
etc.,  and  who  was  paid  a  monthly 
salary,  held  such  a  resident  agent 
as  to  give  the  court  of  the  county 
where  he  resided  jurisdiction  of 
an  action  against  the  corporation 
on  a  contract  negotiated  for  it  by 
him.  Patterson  v.  Orangeburg 
Fertilizer  Co.,  —  S.  C.  — ,  113 
S.  E.  318. 

14Jenkens  v.  Salmen  Brick  & 
Lumber  Co.,  148  La.  29,  86  So. 
601. 

IB  State  ex  rel.  Howard  Cole  & 
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§  2982.  —  Local  actions.  Where  an  acceptance  of  a  draft 
by  a  corporation  provides  that  it  is  payable  at  a  bank,  an  action 
thereon  must  be  brought  in  the  county  where  the  bank  has  its 
domicile.i^  jji  Kentucky  an  action  against  a  corporation  to 
cancel  an  oil  lease  and  to  remove  the  cloud  which  it  is  alleged 
to  throw  on  the  leased  land  is  properly  brought  in  the  county 
where  the  land  is  situated.^'' 

§2983.  Change  of  venue  or  place  of  trial;  transfer  of  cause 
— In  general.  Where  a  corporation  is  entitled  to  be  sued  in 
the  county  of  its  residence  and  is  sued  elsewhere,  it  is  entitled 
to  a  change  of  venue  as  a  matter  of  right. ^'  In  New  York  where 
the  plaintiff  in  a  negligence  action  lays  the  venue  in  a  county 
of  which  he  is  not  a  resident,  the  defendant  is  entitled,  as  a 
matter  of  right,  to  have  the  venue  changed  to  the  county  of  its 
residence,  irrespective  of  the  convenience  of  witnesses.^^  The 
venue  of  an  action  for  rent,  brought  by  a  corporation  in  a 
county  where  its  certificate  of  incorporation  states  that  its  prin- 
cipal place'  of  business  is  located  and  where  it  claims  its  residence 
to  be,  will  be  changed  to  the  county  where  the  leased  property  is 
located  and  the  cause  of  action  arose,  where  it  appears  that  the 
corporation  owns  its  property  and  transacts  its  business  of  rent- 
ing apartments  to  tenants  in  the  latter  county,  and  that  it  has 
established  a  nominal  residence  in  the  other  county,  which  is 
far  distant,  in  order  that  it  may  bring  actions  for  rent  there  and 
thus  compel  tenants  to  be  at  great  inconvenience  and  expense 
in  defending  the  same.^"  In  Washington  where  a  corporation 
is  sued  in  the  wrong  county,  the  court  has  no  jurisdiction  to 
order  a  change  of  venue  to  the  proper  county,  and  prohibition 
will  not  lie  to  compel  it  to  do  so.^^     The  mere  fact  that  the 

Co.  V.   Circuit   Court,  —  Wis.  — ,  motion,  to  change  it  to  the  county 

189  N.  W.  259.  where  the  plaintiff  resides.     Levey 

16  Quijauo   V.  -Howard,   —    Tex.  v.  Payne,  200  N.  T.  App.  Div.  30, 
Civ.  App.  — ,  237  S.  W.  319.  192  N.  Y.  Supp.  346. 

17  Maverick    Oil    &    Gas    Co.    v.  20  Northway      Holding      Co.      v. 
Howell,  193  Ky.  433,  237  S.  W.  40.  Parker,   114   N.    Y.   Misc.    57,   186 

18  McHarg      v.      Commonwealth  N.  Y.  Supp.  581. 

Finance   Corp.,   44   S.   D.   144,   182  21  State    v.    Superior    Court    for 

N.  W.  705.  King  County,   118  Wash.   674,  204 

19  Under  such  circumstances  the  Pae.  783. 
court  has  no  authority,  on  its  own 
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president  of  a  defendant  corporation  is  a  prominent  and  success- 
ful business  man  in  a  particular  county  is  not  p nougii  to  warrant 
a  change  of  venue  to  another  county  at  the  instance  nf  the  plain- 
tiff on  the  ground  that  a  fair  and  impartial  trial  cannot  be  had 
there,  where  no  facts  are  shown  to  justify  the  conclusion  that  he 
had  influenced  or  would  influence  the  jury.**  The  parties  to 
an  action  may  stipulate  for  a  change  of  venue.*' 

§  2984.  —  Application  and  procedure.  On  an  application  by 
a  corporation  defendant  for  a  change  of  venue  to  a  particular 
county,  on  the  ground  that  it  is  situated  or  located  there,  it  is 
incumbent  upon  it  to  show  that  it  is  actually  situated  at  the 
place  named.  The  fact  that  its  articles  of  incorporation  state 
that  its  location  shall  be  there^  is  not  controlling,  since  corpora- 
tions frequently  change  the  place  where  they  are  situated  and 
the  location  of  their  principal  ofSce  or  place  of  business.**  It  is 
a  question  of  fact  for  the  court  to  determine  whether  the  county 
to  which  the  change  is  sought  is  the  county  in  which  the  de- 
fendant is  situated  or  has  its  principal  place  of  business,  or  in 
which  the  cause  of  action  or  some  part  thereof  arose.**  In  Texas 
a  plea  of  privilege  to  have  an  action  tried  ia  the  county  of  the 
corporation's  residence  is  insufficient  where  it  does  not  negative 
the  statutory  exceptions  to  the  exclusive  venue  in  the  county  of 
one's  residence.*®  A  plea  controverting  the  plea  of  privilege 
must  specifically  allege  the  facts  relied  on  to  establish  the  venue 
in  the  county  where  the  action  is  brought.  But  allegations  of  the 
petition  may  be  incorporated  into  such  a  plea  by  reference.*' 
Upon  the  hearing  of  a  plea  of  privilege,  it  devolves  upon  the 
plaintiff  only  to  plead  a  cause  of  action  arising  in  whole  or  in 

22  De  Grasse  Paper  Co.  v.  North-  24  State  ex  rel.  Howard  Cole  & 
em  New  York  Coal  Co.,  196  N.  Y.  Co.  v.  Circuit  Court,  —  Wis.  — , 
App.    Div.    719,    188    N.    Y.    Supp.       189  N.  W.  259. 

269,   rev'g   113    I^.   Y.   Miae.    588,  86  State  ex  rel.  Howard  Cole  & 

185  N.  Y.  Supp.  86.  Co.   v.   Circuit  Court,  —  Wis.  — , 

23  Stipulation  held  to  cover  not       189  N.  W.  259. 

only  the   first  trial,  but  all  other  26  Western  Mut.  Fire  Ins.  Co.  v. 

trials   as  well.     De   Grasse   Paper  Childress,   —   Tex.    Civ.   App.  — , 

Co.   V.    Northern   New   York   Coal  238  S.  W.  348. 

Co.,  196  N.  Y.  App.  Div.  719,  188  27  First  Nat.  Bank  v.  Ohilds,  — 

N.  Y.  Supp.  269,  rev'g  113  N.  Y.  Tex.  Civ.  App.  — ,  231  S.  W.  807. 
Misc.  588,  185  N.  Y.  Supp.  86. 
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part  in  the  county  where  the  action  is  brought,  or  an  offense  or 
trespass  committed  in  that  county,  and  to  prove  that  the  acts 
relied  upon,  or  part  of  them,  occurred  there.  It  is  not  necessary 
to  prove  all  of  the  elements  finally  fixing  liability  upon  the  de- 
fendant, but,  at  most,  it  is  only  necessary  to  show  a  probable  re- 
covery.'''  In  an  action  against  a  corporation  and  an  individual, 
where  the  court  announces  that  it  wiU  sustain  a  plea  of  privilege 
as  to"  the  individual  and  overrule  it  as  to  the  corporation,  the 
plaintiff  may  dismiss  as  to  the  individual  and  thus  prevent  a 
change  of  venue,  although  the  venue  statute  provides  that  when 
a  plea  of  privilege  is  sustained  the  cause  shall  not  be  dismissed, 
but  shall  be  transferred  to  the  proper  court."^  In  New  York  a 
demand  is  not  a  necessary  preliminary  to  a  motion  to  change  the 
place  of  trial  on  the  ground  that  the  convenience  of  witnesses 
and  the  ends  of  justice  will  be  promoted  thereby.  And  by  de- 
manding that  the  venue  be  changed  as  a  matter  of  right,  the 
defendant  does  not  waive  any  right  to  apply  for  a  change  on 
other  grounds.*" 

III.   PROCESS,   SERVICE  AND  APPEARANCE 

§  2988,  Service  of  process — In  general.  A  corporation  can 
be  brought  into  court  only  by  means  of  its  properly  authorized 
officers  and  agents.'^  The  mode  of  service  must  be  as  prescribed 
by  statute.'*  Where  an  amended  complaint  adds  a  new  plaintiff 
and  states  a  separate  cause  of  action  in  his  favor,  the  defendant 
is  entitled  to  be  served  with  process  as  in  an  independent  suit. 
Mailing  him  a  copy  of  the  amended  complaint  is  not  sufficient.** 

28  First  Nat.  Bank  v.  Childs,  —  Childs,  —  Tex.  Civ.  App.  — ,  231 

Tex.  Civ.  App.  — ,  231  S.  W.  807.  S.  W.  807. 

89  Where  the  plaintiff  makes  an  SONorthway     Holding     Co.     v. 

oral  motion  to  dismiss  before  the  Parker,   114  N.   T.   Misc.   57,    186 

court  formally  announces  its  deei-  N".  Y.  Supp.  581. 

sion  upon   the   plea,   and   is   then  31  Anderson    Mercantile    Co.    v. 

granted  leave  to  file  a  written  mo-  Cudahy    Packing    Co.,    127    Miss. 

tion,  it   is   immaterial   that    such  301,  90  So.  11. 

■written   motion    is    not    filed   and  82  Ellis  v.  Southern  Express  Co., 

allowed  until  after  the  court  has  27  Ga.  App.  738,  110  S.  E.  43. 

made    a   docket    entry    sustaining  3S  Lucky  Boy  Mining  &  Milling 

the  plea  as  to  the  individual  de-  Co.  v.  Moore,  23  Ariz.  291,  203  Pae. 

fendant.      First     Nat.     Bank     v.  556. 
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§  2989.  —  Necessity  of  strict  procedure.  Statutory  require- 
ments as  to  the  method  of  service  must  be  strictly  observed.** 

§  2991.  Person  to  be  served — In  general.  The  service  must 
be  upon  an  officer  or  agent  designated  by  the  statute.*®  A  stat- 
ute providing  for  service  of  process  on  corporations  by  service 
on  certain  named  officers  or  agents  is  mandatory  and  jurisdic- 
tional. If  not  complied  with,  the  corporation  is  not  in  court,  and 
any  judgment  against  it  is  void.*^  The  Louisiana  statute  does 
not  require  that  the  person  served  be  over  eighteen  years  of  age 
where  he  is  an  officer,  director  or  person  in  charge  of  the  affairs 
of  the  corporation.*'' 

§  2994.  —  Managing  agent,  superintendent,  etc.,  other  than 
executive  oflBcers.  Statutes  sometimes  permit  service  on  the 
managing  agent  of  a  corporation.**  A  "managing  agent,"  as 
used  in  the  Minnesota  statute,  is  an  agent  having  charge  and 
control  of  some  part  of  the  business  of  the  corporation  and  vested 
with  powers  requiring  the  exercise  of  judgment  and  discretion.*^ 

§2999.  — Assistants   and   deputies   of  prescribed  persons. 

Where  a  statute  permitting  service  on  the  resident  agent  of  a 

31  Hatch  V.  Alamance  E.  Co.,  183  person   in   charge    of   defendant's 

N.  0.  617,  112  S.  E.  529.  office  on  whom  service  was  made 

35  Liberty  Brand  Canning  Co.  v.  was  its  managing  agent,  notwith- 
American  Stores  Co.,  —  Del.  standing  an  affidavit  by  the  presi- 
Super.  Ct.  — ,  115  Atl.  193.  dent   of  the  company,  stating  his 

36  Anderson  Mercantile  Co.  v.  conclusion  as  to  such  agent 's 
Cudahy  Packing  Co.,  127  Miss.  lack  of  authority.  Municipal 
301,  90  So.  11.  Mortg.  Co.  v.  Four  Hundred  Sixty- 

37  The  statute  provides  for  ser-  one  Eighth  Ave.  Co.,  195  N.  Y. 
vice  upon  an  agent  of  the  eorpo-  App.  Div.  870,  186  N.  T.  Supp. 
ration  in  charge  of  its  affairs,  or  322. 

upon    an    officer   or   director,    and  39  Hatiuen  v.  Payne,  150  Minn, 

that  if  such   a  person  cannot  be  344,  185  N.  W,  386. 

found,  service  may  be  made  upon  A   general  agent   of   a  railroad 

any  other  regularly  employed  offi-  company,   whose    duty  it   was'  to 

eer,    agent    or    employe    over    18  solicit  freight  and  passenger  busi- 

years  of  age  found  in  the   office  ness  and  to  see  that  it  was  prop- 

at    the    domicile    of   the    corpora-  erly  handled,  who  had  no  power 

tion.    Woodall  v,  Louisiana  Ey.  &  to   issue    orders,    he-Id   not   to   be 

Nav.  Co.,  149  La.  903,  90  So.  238.  such  an  agent.    Hatinen  v.  Payne, 

38  Affidavits   held   to   show   that  150  Minn.  344,  185  N.  W.  386. 
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corporation  provides  that  if  such  resident  agent  be  a  corpora- 
tion, ser\dce  of  process  upon  it  as  such  agent  may  be  made  by 
serving  a  copy  thereof  on  the  president  or  secretary  or  any 
director  of  said  corporate  resident  agent,  'service  on  the  assistant 
secretary  of  a  corporate  resident  agent  is  insufficient.*" 

§3000.  — Ordinary  agents  and  employees  in  general.    The 

term  "any  agent"  is  of  wide  application,  and  embraces  within 
its  scope  many  classes  of  persons.*^  The  test  of  agency  within 
the  meaning  of  the  statutes  is  whether  the  nature  of  the  agent's 
employment  is  such  that  it  may  reasonably  be  supposed  that 
notice  will  through  him  reach  the  corporation.*^  A  bookkeeper 
or  clerk  in  charge  of  the  principal  office  of  a  corporation  in  a 
particular  county,  and  subject  to  the  duties  and  responsibilities 
which  are  normally  incident  to  that  position,  is  an  "agent" 
within  the  meaning  of  the  West  Virginia  statute,  upon  whom 
process  against  the  corporation  may  be  served.**  A  "district 
freight  agent"  of  a  railroad  company  is  an  "agent"  of  the 
company,  although  his  duties  are  confined  to  soliciting  freight 
for  it,  and  he  has  no  authority  to  make  contracts  in  its  name,** 
and  though  he  is  also  district  freight  agent  for  other  railroad 
companies  and  is  paid  a  salary  by  one  of  such  others,  where  it 
is  not  shown  that  his  services  to  the  defendant  company  were 
gratuitous.*^  Some  of  the  statutes  do  not  make  authority  to 
make  service  upon  an  agent  conditional  upon  the  absence  from 
the  state  of  other  designated  representatives  of  the  company.** 
But  where  the  statute  authorizes  service  on  an  agent  only  in 
the  absence  of  certain  designated  officers,  and  the  return  shows 
service  upon  an  agent  without  showing  the  absence  of  such 
officers,  the  service  is  insufficient  to  give  jurisdiction.*'' 

*0  Liberty  Brand  Oanning  Co.  v.  43  Brooke  County  Court  v.  United 

American     Stores     Co.,     —     Del.  States   Fidelity    &    Guaranty    Co., 

Super.  Ct.  — ,  115  Atl.  193.  87  W.  Va.  504,  105  S.  E.  787. 

41  Brooke  County  Court  v.  United  44  Amyot  v.  Lamb,  —  Mich.  — , 

States   Fidelity    &    Guaranty    Co.,  190  N.  W.  741. 

87  W.  Va.  504,  105  S.  E.  787,  eit-  45  Amyot  v.  Lamb,  —  Mich.  — , 

ing  4  Fletcher  Cyc.   Corp.   §3000.  190  N.  "W.  741. 

.     42  Brooke  County  Court  v.  United  46  Brooke  County  Court  v.  United 

States    Fidelity    &    Guaranty    Co.,  States    Fidelity    &    Guaranty    Co., 

87  W.  Va.  504,  105  S.  E.  787,  eit-  87  W.  Va.  504,  105  S.  E.  787. 

ing  4  Fletcher  Cye.   Corp.   §3000.  47  Milton    Land    &    Inv.    Co.    v. 
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§  3002.  —  Vacant  offices,  resignations,  removals  and  expira- 
tion  of  office  or  authority.  Service  on  an  officer  who  has  pre- 
viously resigned  is  not  service  on  the  corporation."  ' 

§  3007.  Place  for  service— In  general.  Under  some  statutes 
service  may  be  had  in  any  county  in  which  the  bfficer  served  may 
be  found,  provided  he  is  not  there  in  attendance  on  court  or  in 
obedience  to  a  subpoena,  and  has  not  been  induced  to  come 
there  by  any  artifice,  trick  or  fraud.*^ 

§3009.  Mode  and  time  of  service — In  general.  In  Georgia 
service  on  an  agent  must  be  personal  service  and  residence  service 
is  not  sufficient.  And  for  this  reason  it  is  held  that  service 
cannot  be  had  on  a  domestic  corporation  by  serving  an  agent 
of  a  foreign  corporation  which  is  an  agent  of  the  domestic 
corporation.^"  In  Pennsylvania  where  a  street  railway  corpora- 
tion operates  and  has  corporate  property  in  two  adjoining  coun- 
ties, and  an  action  of  trespass  is  brought  against  it  in  one  of 
said  counties  where  the  cause  of  action  arose,  but  service  cannot 
be  had  there  because  the  corporation  has  no  office  or  place  of 
business  there  and  none  of  its  officers  or  directors  resides  there, 
the  sheriff  of  that  county  is  required  to  deputize  the  sheriff  of 
the  other  county  where  service  may  be  had  to  make  such  service, 
and  the  sheriff  so  deputized  alone  has  authority  to  make  the 
service  and  return  as  sheriff  of  his  own  county.  On  the  other 
hand,  if  the  cause  of  action  arose  in  one  of  said  counties  and  the 
action  is  brought  in  the  other,  and  the  writ  cannot  be  served  in 
the  latter,  the  sheriff  of  the  county  where  the  action  is  brought  is 
required  to  go  into  the  other  county  and  serve  the  writ  here, 
and  he  alone  can  make  return  of  such  service.*^  Service  after 
the  return  day  is  a  nuUity.^^ 

§3010.  — Delivery  of  copy,  reading,  etc.  Where  the 
statute  provides  for  service  by  delivery  of  a  copy  of  the  summons, 

Out   Home   Life   Ins.   Co.,   81   Fla.  60  Ellis  v.  Southern  Express  Co., 

227,  87  So.  636.  27  Ga.  App.  738,  110  S.  E.  43. 

48  Western  Pattern  Mfg.  Co.  v.  61  Barber  &  Co.  v.  Scranton  E. 
American  Metal  Shoe  Co.,  —  Wis.  Co.,  76  Pa.  Super.  Ct.  319. 

— ,  185  N.  W.  535.  62  Hatch    v.    Alamance    E.    Co., 

49  Badger    Oil    Co.    v.    Clay,    83       183  N.  C.  617,  112  S.  E.  529. 
Okla.  25,  200  Pac.  433. 
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leaving  a  copy  with  the  person  served  is  essential  to  a  valid 
service.^' 

§3012.  Return  or  proof  of  service — In  g^eneral.  Where  a 
return  is  susceptible  of  different  meanings,  that  meaning  will 
be  adopted  which  is  most  conformable  with  the  officer's  legal 
duty,  in  view  of  the  presumption  of  proper  discharge  of  an 
official  duty.**  The  court  will  not  indulge  in  nice  criticism  of 
the  words  used,  and  if  the  language  employed  fairly  permits 
the  inference  that  the  law's  exactions  were  met,  the  return  is 
sufficient.*®  A  return  showing  service  by  personally  delivering  a 
copy  of  the  process  to  the  defendant  corporation  is  insufficient 
to  support  a  default  judgment.*^  Where  the  statute  authorizes 
service  on  an  agent  only  in  the  absence  of  certain  designated 
officers,  and  the  return  shows  service  upon  an  agent  without 
showing  the  absence  of  such  officers,  the  service  is  insufficient  to 
give  jurisdiction.*''  A  return  of  service  upon  an  agent  reciting 
the  absence  from  the  county  of  the  company's  "attorney  in 
fact,"  but  omitting,  the  phrase  "to  accept  service  of  process," 
or  its  equivalent,  is  defective  in  that  it  fails  to  designate  for  what 
purpose  he  is  attorney,  and  to  distinguish  him  from  attorneys 
in  fact  for  other  purposes.*' 

63  Hatch    V.    Alamance    E.    Co.,  man,  207  Ala.  284,  92  So.  604. 

183  N.  C.  617,  112  S.  E.  529.  A  return   showing   service   "by 

There  is  no   service  under  such  handing  a  copy  of  the   same"   to 

circumstances    where     the     officer  the  defendant  "by  leaving  a  copy 

informs  the   agent  that  he  has  a  with  E.  A.,  cashier,"  was  held  to 

summons   for   service   on   the   cor-  intend  to  affirm  that  E.  A.  was  the 

poration,  advises   him  of  its   con-  cashier    of   the    defendant    at    the 

tents,    and    tenders    him    a    copy  time  of  the  defendant,  and  to  be 

thereof,  where  he   does  not  leave  sufficient.      Farmers'    State    Bank 

a  copy  with  him,  and  this  is  true  v.    Inman,    207    Ala.    284,    92    So. 

although    such    failure    is    due    to  604. 

the    fact     that     the     agent     mis-  66  Anderson    Mercantile    Co.    v. 

takenly  believes  that'  he  is  not  a  Cudahy    Packing    Co.,    127    Miss, 

proper    person    upon    whom     the  301,  90  So.  11. 

summons    can   be    served,    and   in  67  Milton    Land    &    Inv.    Co.    v. 

good  faith  tells  the  officer  that  he  Our  Home  Life  Ins.   Co.,  81  Pla. 

is   not.     Hatch    v.    Alamance    E.  227,  87  So.  636. 

Co.,  183  N.  C.  617,  112  S.  E.  529.  68  Brooke  County  Court  v.  United 

64 Farmers'    State   Bank   v.    In-  States    Fidelity    &    Guaranty    Co., 

man,  207  Ala.  284,  92  So.  604.  87  W.  Va.  504,  105  S.  E.  787. 


66 Farmers'    State   Bank   v.    In- 
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§3013.  — Effect  and  conclusiveness  when  questioned.     On 

an  appeal  from  a  default  judgment  no  presumption  can  be 
indulged  that  there  was  some  other  or  different  service  had  from 
that  shown  by  the  return,  and  the  judgment  will  be  reversed  if 
the  return  does  not  show  service  in  accordance  with  the  statute.*^ 
In  Wisconsin  oral  testimony  may  be  taken  on  a  motion  to  dismiss 
for  want  of  jurisdiction  by  reason  of  insufficient  service.*" 

§3014.  Defects,  objections  and  amendments.  Mere  clerical 
errors  will  not  vitiate  the  return,  but  will  be  disregarded.*^ 
Where  it  is  shown  that  service  has  in  fact  been  made,  so  as  to 
give  the  court  jurisdiction,  defects  in  the  return  may  be  disre- 
garded after  judgment,*^  or  corrected  by  amendment.**  Pro- 
hibition will  not  issue  to  require  the  court  to  desist  from  any 
further  proceedings  except  in  a  clear  case,  and  hence  not  where 
it  appears  probable  that  the  service  was  sufficient.**  A  suit 
against  a  corporation  chartered  under  federal  laws  will  not  be 
dismissed  because  service  was  had  only  on  its  local  agent,  but 
will  be  remanded  for  proper  service.** 

§3018.  Voluntary  appearance.  Defendant's  appearance  for 
the  purpose  of  moving  a  vacation  of  a  default  judgment  against 
it,  and  prosecuting  an  appeal  from  such  judgment  is  a  general 
appearance  for  all  purposes  on  a  retrial  after  reversal  of  such 
judgment.**    Want  of  service  of  citation  is  waived  by  appearing 

69  Moreno-Burkham     Const.     Co.  for  the  service  of  process.     Lucky 

V.    Thorpe,    152   Ark.    550,    237    S.  Boy     Mining    &     Milling    Co.     v. 

W.  427.  Moore,  23  Ariz.  291,  203  Fac.  556. 

60  State  V.  Circuit  'Court,  —  63  As  where  a  return  of  service 
Wis.  ■ — ,  190  N.  W.  366.  on    an    agent    recites   the   absence 

61  As  where  it  recites  service  on  from  the  county  of  the  company 's 
the  "Louisiana  Navigation  &  attorney  in  fact,  but  omits  the 
Railway  Co.,"  instead  of  on  the  phrase,  "to  accept'  service  of 
"Louisiana  Eailway  &  Navigation  process,"  or  its  equivalent. 
Co.,"  and  service  of  a  copy  of  Brooke  County  Court  v.  United 
"Plaintiff  and  petition."  Wood-  States  Fidelity  &  Guaranty  Co., 
all  V.  Louisiana  Ey.  &  Nav.  Co.,  87  W.  Va.  504,  105  S.  E.  787. 
149  La.  903,  90  So.  238.  64  State    v.     Circuit    Court,    — 

62  As    where    the    return    shows  Wis.  — ,  190  N.  W..  366. 

service    on    an   individual   person-  65  Godchaux   v.    Texas    &   F.   B. 

ally,  but  he  was  not  a  defendant  Co.,  151  La.  955,  92  So.  398. 

and  it  is  shown  that  he  was  the  66  Lucky  Boy  Mining  &  Milling 

statutory  agent  of  the  defendant  Co.    v.    Moore,   23    Ariz.   291,   203 
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for  the  purpose  of  excepting  to  the  jurisdiction.^''  Appearing 
and  filing  an  answer  in  response  to  proper  service  of  a  second 
original  summons,  after  insufficient  service  of  a  former  one,  is 
not  a  waiver  of  the  right  to  object  that  the  pretended  service  of 
the  first  summons  was  void,  and  that  the  service  of.  the  second 
was  the  beginning  of  the  action  and  that  therefore  the  action  was 
barred  by  limitations.^®  Where  a  telegraph  company  sued  for 
negligence  filed  a  plea  in  abatement  setting  up  that  after  the 
plaintiff's  cause  of  action  accrued  the  government  took  con- 
trol of  its  business,  and  that  no  suit  could  be  prosecuted  against 
it  while  it  was  under  such  control,  but  afterwards  filed  an 
amended  answer  which  did  not  mention  such  plea,  and  tried 
the  case  without  insisting  on  any  action  on  such  plea  and  with- 
out raising  the  question  in  any  other  way,  it  was  held  that  a 
judgment  against  it  was  not  void  because  there  was  no  service 
on  the  defendant,  but  only  on  the  agents  acting  for  it  while 
it  was  under  government  control.^' 

IV.  parties 

§  3021.  General  law  of  parties.  An  officer  of  a  corporation 
named  in  a  bill  as  a  defendant  by  his  official  designation  does 
not  thereby  become  a  party  in  his  own  right,'"  nor  does  he  be- 
come a  party  in  his  own  right  by  adopting  a  cross-bill  answer 
filed  by  the  corporation,  where  neither  the  bill  nor  the  answers 
show  a  cause  for  relief  in  his  favor  nor  pray  relief  against  him 
in  his  own  right.''^ 

Pae.  556;  Moreno-Burkham  Const.  verdict    after    the    plaintiff's    evi- 

Co.  V.  Thorpe,   152   Ark.   550,   237  denee  is  concluded.     Hatch  v.  Ala- 

S.  W.  427.  mance  E.  Co.,  183  N.  C  617,  112 

STGodchaux   v.   Texas   &   P.    E.  S.  E.  529. 

Co.,  151  La.  955,  92  So.  398.  69  Western    Union    Tel.    Co.    v. 

68  Hatch    V.    Alamance    E.    Co.,  First  State  Bank  &  Trust  Co.,  — 

183  N.  C.  617,  112  S.  E.  529.  Te^f.  Civ.  App.  — ,  241  S.  W.  789. 

Where   the   service    of   the    see-  70Vasey   v.   New   England    Ex- 

ond  summons  is  good,  the  defend-  port  Coal  Co.,  89  W,  Va.  491,  109 

ant  is  not  obliged  to  take  action  S.  E.  619. 

or  move  for  judgment  of  nonsuit  71  Vasey    v.   Kew    England    Ex- 

nntil   the    plaintiff's    evidence    is  port  Coal  Co.,  89  W.  Va.  491,  109 

concluded,  but  may  raise  the   ob-  S.  E.  619. 
jection  by  moving  for  a  directed 
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§  3029]  Pkivate  Coepobations  [Ch.  47 

§  3029.  Corporation  as  co-party  in  actions  between  others — 
Suits  in  right  of  the  corporation  by  officers  or  stockholders^^ 

V.   PLEADINGS 

§  3041.  Naming  and  describing  corporation.'^  A  declaration 
describing  the  plaintiff  as  "The  Kingman  Mills,  a  branch  of 
the  Kansas  Flour  Mills  Company,  a  body  corporate, ' '  sufficiently 
identifies  the  plaintiff  as  the  Kansas  Flour  Mills  Company,  a 
corporation,  the  real  plaintiff,  and  a  demurrer  thereto  for  want 
of  parties  or  proper  description  of  plaintiff  is  properly  over- 
ruled.''* 

§3049.  Pleading  jurisdictional  facts  and  venue — General 
rule.''^  In  the  absence  of  any  affirmative  showing  on  the  sub- 
ject in  the  complaint,  it  is  prima  facie  presumed  that  the  county 
in  which  the  title  of  the  cause  of  action  shows  that  it  is  brought 
is  the  proper  county,  where  the  court  in  which  the  action  is 
brought  has  jurisdiction  of  the  subject-matter.''^ 

§  3050.  —  In  federal  courts.  For  the  purpose  of  jurisdiction 
on  the  ground  of  diverse  citizenship  the  beginning  of  corpo- 
rate existence  is  not  enough,  but  continuance  of  such  exist- 
ence is  also  necessary.''"''  The  full  allegation,  in  pleading  the 
citizenship  of  a  corporation,  is  that  it  is  a  corporation  created 
and  existing  under  the  laws  of  the  state  in  question.''*     An 

72  See  §  4081,  infra.  made  in  the  county  where  the  ac- 

78  Effect  of  misnomer,  see  §  743,  tion  was  brought.    Lakeside  Ditch 

ante.  Co.    v.    Packwood    Canal    Co.,    50 

74  Kingman  Mills  v.  Furner,   89  Cal.  App.  296,  105  Pac.  284. 

W.  Va.  511,  109  S.  B.  fiOO.  76  On   motion    for   a    change    of 

76  An  allegation  that  transactions  venue,  the  burden  of  showing  the 

mentioned   in   the   complaint   took  coittrary     is     on     the     defendant, 

place  in  the  county  where  the  ao-  Lakeside    Ditch   Co.   v.   Packwood 

tion  was  brought,  held  not  to  be  Canal  Co.,  50   Cal.  App.   296,  195 

a  conclusion  of  law,  and  to  refer  Pac.  284. 

to  all  of  the  transactions  referred  77  Magna  Oil  &  Refining  Co.  v. 

to     in     the     complaint.      Lakeside  White  Star  Eefining  Co.,  280  Ted. 

Ditch  Co.  v.  Packwood  Canal  Co.,  52. 

50  Cal.  App.  296,  195  Pac.  284.  78  Magna  Oil  &  Eefining  Co.  v. 

On  motion  for  change  of  venue,  White  Star  Refining  Co.,  280  Fed. 

complaint  held  to  sufficiently  show  52. 
that    the    contract    sued    on    was 
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averment  merely  that  a  corporation  was  "created"  under  the 
laws  of  a  state  is  sufficient,  since  the  presumption  and  legal  in- 
tendment are  that  it  continues  to  exist  under  the  laws  of  such 
state.  Likewise  an  averment  merely  that  a  corporation  "exists" 
under  the  laws  of  a  state  intends  to  import  that  it  began  its 
existence,  and  hence  was  created,  under  its  laws.  Hence  in 
legal  intendment,  "created  by,"  "organized  under,"  or  "ex- 
isting under,"  the  laws  of  a  state  are  equivalent  phrases.'' 
Where  jurisdiction  depends  on  diverse  citizenship,  the  whole 
record  may  be  looked  to  for  the  purpose  of  curing  a  defective 
averment  of  citizenship,  and  if  the  requisite  citizenship  is  any- 
where alleged,  or  facts  stated  which  in  legal  intendment  con- 
stitute such  averment,  it  is  sufficient."  An  admission  by  counsel 
of  the  corporate  existence  of  the  parties  as  alleged  in  the  declara- 
tion and  their  citizenship  admits  that  they  are  corporations 
created  and  existing  under  the  laws  of  the  respective  states  men- 
tioned in  the  declaration,  which  alleges  that  they  are  corpora- 
tions existing  under  the  laws  of  different  named  states.'^  An 
averment  in  a  formal  pleading  that  a  corporation  exists  under 
and  by  virtue  of  the  laws  of  a  state,  by  legal  intendment,  means 
that  it  legally  exists.*^ 

§  3054.  Pleading  substance  of  actionable  right — Corporate 
power  or  want  of  power.  In  an  action  on  corporate  notes  it 
is  not  necessary  for  the  plaintiff  to  plead  that  the  corporation 
is  estopped  to  maintain  the  defense  that  the  notes  were  ultra 
vires  because  they  increased  its  indebtedness  beyond  the  stat- 
utory limit,  where  the  estoppel  is  based  on  the  notes  which  are 
pleaded  and  proved  by  the  plaintiff  and  on  evidence  introduced 
by  the  defendant.^* 

§3057.  — OfQcer's  or  agent's  character  and  authority,  or 
rights  and  liabilities.  A  petition  in  an  action  against  a  cor- 
poration on  a  contract  purporting  to  have  been  executed  by  it, 

79  Magna  Oil  &  Refining  Co.  v.  White  Star  Refining  Co.,  280  Fed. 
White  Star  Refining  Co.,  280  Fed.      52. 

52.  ■  82  Magna  Oil  &  Refining  Co.  v. 

80  Magna  Oil  &  Refining  Co.  v.  White  Star  Refining  Co.,  280  Fed. 
White  Star  Refining  Co.,  280  Fed.      52. 

52.  88  Grand    Valley    Water    Users ' 

81  Magna  Oil  &  Refining  Co.  v.      Ass'n  v.  Zumbrunn,  272  Fed.  943. 
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and  signed  with  its  name  followed  by  the  initials  of  the  officer 
signing  it,  is  not  subject  to  special  demurrer  on  the  ground  that 
it  does  not  appear  that  the  person  signing  in  behalf  of  the 
corporation  had  authority  to  do  so,  where  it  is  allied  that  the 
person  affixing  the  initials  was  a  named  individual,  who  was 
an  officer  of  the  corporation  and  as  such  had  authority  to  ex- 
ecute the  contract  in  its  behalf.**  In  pleading  a  corporate  con- 
tract it  is  not  necessary  to  allege  the  authority  of  the  ofScer  who 
made  it  to  act  for  the  corporation,  it  being  a  matter  of  evi- 
dence.*^ The  failure  of  a  paragraph  of  the  petition  in  an  action 
against  a  corporation  to  allege  the  authority  of  the  person 
named  as  president  of  the  defendant  to  make  the  contract  sued 
on,  which  he  is  alleged  to  have  made,  is  not  ground  for  special 
demurrer,  where  other  paragraphs  expressly  allege  that  his  acts 
in  respect  to  it  were  those  of  the  corporation.*^  Nor  is  the 
failure  of  a  paragraph  of  the  petition  to  allege  the  name  of  the 
officer,  agent  or  employe  of  the  defendant  who  made  the  con- 
tract sued  on  with  the  plaintiff  ground  for  special  demurrer, 
especially  where  the  name  and  office  of  the  person  so  acting  are 
stated  in  another  paragraph.*'  Proof  of  ratification  of  an  un- 
authorized act  of  an  agent  may  be  made  under  a  pleading 
charging  the  ratified  act  to  be  that  of  the  principal.**  A  corpo- 
ration cannot  recover  a  payment  made  on  its  behalf  by  one  of 
its  employes  on  the  ground  that  he  had  no  authority  to  make  it, 
where  no  such  issue  is  raised  by  its  pleadings.*^ 

§3066.  Defensive  and  dilatory  pleadings — Proper  method 
of  objection  or  defense;  by  whom  made.  Want  of  authority 
on  the  part  of  a  church  corporation  to  bring  a  suit,  because  it 
has  not  been  authorized  to  do  so  by  a  majority  of  the  con- 
gregation, is  properly  raised  by  plea.'*     In  an  action  against 

84  0glesby  Grocery  Co.  v.  Puyal-  L.  Allison  &  Co.,  26  Ga.  App.  744, 
lup     &     Sunmer     Fruit     Growers'       107  S.  B.  420. 

Canning  Co.,  28  Ga.  App.  790,  113  88  Sheldon     Petroleum     Co.     v. 

S.  E.  64.  Empire  Gas  &  Fuel  Co.,  —  Kan. 

85  Glenn  v.  tJnion  Bank  &  Trust      — ,  209  Pao.  826. 

Co.,  150  Ark.  38,  233  S.  W.  798.  89  Downing  v.  Texas  Co.,  —  Tex. 

86  McMath  Plantation   Co.  v.  F.       Civ.  App.  — ,  239  S.  W.  636. 

L.  Allison  &  Co.,  26  Ga.  App.  744,  90  Blount  v.   Sixteenth  St.  Bap- 

107  S.   E.  420.  tist   Church,   206  Ala.  423,   90  So. 

87  MoMath  Plantation   Co.  v.  F.       602. 
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a  corporation  and  its  servant  for  a  tort,  where  the  petition  fails 
to  state  a  cause  of  action  against  the  corporation  but  does  state 
one  against  the  servant  it  is  error  to  require  the  plaintiff  to 
elect  which  defendant  he  will  prosecute,  and  to  dismiss  the  ac- 
tion as  against  the  servant  on  his  electing  to  prosecute  the  cor- 
poration. The  proper  remedy  of  the  corporation  against  which 
a  cause  of  action  is  not  stated  is  by  demurrer  to  the  petition, 
and  the  proper  remedy  of  the  servant  is  by  motion  to  strike.®^ 

§3068.  — Demurrer  and  effect  thereof.  That  the  contract 
sued  on  is  ultra  vires  may  be  raised  by  general  demurrer.'^ 
Where  an  exception  to  the  answer  of  a  corporation  on  the  ground 
that  it  is  not  executed  by  its  president  under  the  corporate  seal 
is  erroneously  overruled,  the  answer  is  in  the  case  and  allega- 
tions of  the  bill  denied  by  it  must  be  proved.^* 

§  3069.  —  Objections  in  abatement  and  to  the  jurisdiction.^* 

A  plea  in  abatement  offers  an  objection  to  form  rather  than  sub- 
stance, and  does  not  deny  the  right  of  action  itself,  and,  as  a 
general  rule,  such  a  plea  must  give  the  plaintiff  a  better  writ.^* 

§  3071.  Mode  and  sufficiency  of  answers,  denials  and  pleas — 
In  general.  A  plea  denying  "that  the  plaintiff  is  legally  au- 
thorized under  the  laws  of  this  state  to  maintain  this  suit,"  is 
demurrable  as  being  a  conclusion  of  the  pleader.'^ 

§  3072.  —  Pleading  misnomer.  A  mere  mistake  or  misnomer 
in  the  name  of  a  plaintiff  corporation  which  does  not  affect  its 
right  to  sue  in  the  right  name,  is  pleadable  in  abatement  only.*'' 

91  Young  V.  North  East  Coal  tained.  Cunningham  v.  Birch 
Co.,  194  Ky.  520,  240  S.  W.  56.  River  Lumber  Co.,  89  W.  Va.  326, 

92  Since  the  court  will  take  judi-       109  S.  E.  251. 

cial  notice  of  a  corporate  charter  94  Pleading  misnomer,  see  §  3072, 

filed  with  the   secretary  of   state.  infra. 

Bank     of     Lumpkin     v.     People's  95  Strange  v.  Price,  191  Ky.  734, 

Bank,  27  Ga.  App.  459,  108  S.  E.  231  S.  W.  532. 

835.  96  Ex  parte  Pries,  207  Ala.  225, 

93  The  effect  of  a  failure  to  92  So.  423,  denying  certiorari  to 
prove  material  allegation  of  the  review  18  Ala.  App.  267,  92  So. 
bill  cannot  be  overcome  and  a  de-  34. 

eree  for  the  plaintiff  sustained  on  97  Strange     v.     Price,     191     Ky. 

the  ground  that  the  exception  to       734,  231  S.  W.  532. 
the  answer  should  have  been  sus- 
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By  failing  to  file  a  plea  of  misnomer  and  pleading  the  general 
issue  a  defendant  corporation  admits  that  its  name  is  that  given 
it  in  the  complaint.^' 

§3073.  — Pleading  nonexistence  or  nnl  tiel   corporation. 

In  the  language  of  common-law  pleading,  a  plea  denying  the 
existence  of  a  corporation  is  called  a  plea  of  nul  tiel  corpora- 
tion.^^  Pleas  of  nul  tiel  corporation  are  designed  to  deny  the 
existence  of  the  corporation.  A  plea  denying  that  the  plain- 
tiff is  a  corporation  is  such  a  plea,  but  a  plea  denying  "that 
the  plaintiff  is  legally  authorized  by  the  laws  of  this  state  to 
maintain  this  suit ' '  is  not.^  The  facts  must  be  pleaded  in  time 
corresponding  to  that  when  the  action  was  broiight.^  Under 
some  statutes  a  failure  of  a  defendant  to  deny  that  it  is  a  cor- 
poration is  an  admission  that  it  is  a  corporation,  and  renders 
proof  of  that  fact  unnecessary.*  Allegations  as  to  the  corporate 
existence  of  the  plaintiff  are  not  put  in  i^ue  by  a  general 
denial.*  And  by  failing  to  file  a  plea  of  nul  tiel  corporation 
and  pleading  the  general  issue,  a  defendant  sued  as  a  corpora- 
tion admits  that  it  is  a  corporation.*  In  Montana  a  specific 
denial  of  allegations  as  to  the  corporate  existence  of  the  plain- 
tiff is  sufficient  to  put  them  in  issue  and  makes  it  necessary  for 
the  plaintiff  to  prove  them.®  In  New  York  in  order  to  join  is- 
sue on  the  averment  that  the  plaintiff  is  a  domestic  corporation 
the  defendant  must  affirmatively  plead  that  the  plaintiff  is  not 

98  Woodmen    of    the    World    v.  ant   sued  as  a  corporation  in  the 
Maynor,  206  Ala.  176,  89  So.  750.  municipal    court    of    Chicago   does 

99  Strange  v.  Price,  191  Ky.  734,  not    deny    in   its    affidavit    of   de- 
231  S.  W.  532.  fense    that    it    is    a    corporation. 

lEx  parte  Fries,   207   Ala.   225,  Roberts  v.  Cat-Nak  Mfg.  Co.,  216 

92   So.   423,   denying  certiorari  to  111.    App.  245. 

review   18   Ala.   App.   267,   92   So.  4  Minneapolis    Threshing    Mach. 

34.  Co.  V.  Stanford  Mercantile  Co.,  59 

2  A  plea  denying  "that  plaintiff  Mont.  359,  197  Pac.  993;  Bank  of 

is  a  corporation,"  is  bad  on  spe-  Enoree  v.  Yarborough,  —  S.  C.  — , 

cial     demurrer.      Fries     v.     Acme  113  S.  E.  313. 

White    Lead    &    Color   Works,    18  6  Woodmen     of    the    World    v. 

Ala.   App.    267,    92   So.    34,   citing  Maynor,  206  Ala.  176,  89  So.  750. 

4    Fletcher    Cye.     Corp.    p.    4623,  6  Minneapolis    Threshing    Mach. 

certiorari  denied  207  Ala.  225,  92  Co.  v.  Stanford  Mercantile  Co.,  59 

So.  423.  Mont.  359,  197  Pac.  993. 

8  This   is   true   where   a   def  end- 
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a  corporation.'  An  allegation  that  the  defendant  has  not  knowl- 
edge or  information  sufficient  to  form  a  belief  as  to  the  cor- 
porate capacity  of  the  plaintiff  does  not  put  its  corporate  ex- 
istence in  issue,^  nor  does  a  denial  of  knowledge  or  information 
sufficient  to  form  a  belief  as  to  its  corporate  existence.^  The 
"West  Virginia  statute  providing  that  where  plaintiffs  or  de- 
fendants sue  or  are  sued  as  a  corporation  it  shall  not  be  neces- 
sary to  prove  the  existence  of  such  corporation  unless  the  plead- 
ing which  puts  the  matter  in  issue  is  verified  or  there  be  an 
affidavit  filed  therewith  denying  its  existence,  does  not  apply  to 
a  defense  that  the  corporation  was  not  organized  and  was  not 
doing  business  when  the  cause  of  action  arose,  and  hence  could 
not  have  committed  the  wrongs  complained  of.^°  Under  this 
provision  the  defense  of  the  nonexistence  of  the  defendant  cor- 
poration may  be  made  by  special  plea  or  by  affidavit  denying 
the  same.  Either  method  will  put  the  fact  in  issue,  and  the 
plaintiff  cannot  then  proceed  in  the  merits  without  proving  the 
existence  of  the  corporation.^^  The  effect  of  the  statute  was 
merely  to  relieve  the  plaintiff  of  the  burden  of  proof  unless  the 
fact  is  denied  by  plea  or  affidavit. ^^  Such  a  plea  or  affidavit 
filed  in  a  justice's  court  is  not  a  plea  in  abatement,  but  a  de- 
fensive plea,  and  may  be  interposed  at  any  time.^*  In  Ken- 
tucky a  plea  of  nul  tiel  corporation  is  regarded  as  a  plea  in 
abatement  rather  than  in  bar,  and  when  it  appears  that  the  ob- 
jection is  well  taken,  it  furnishes  ground  for  an  order  of  court 
requiring  additional  parties  to  be  made.^*    "Where  such  a  plea 

7  Commereial  Exch.  Bank  v.  Co.,  88  W.  Va.  471,  107  S.  E.  183. 
Woodward,  198  N.  T.  App.  Div.  H  Miteh  v.  United  Mine 
769,  191  N.  T.  Supp.  51.  "Workers,   87   "W.   Va.   119,    104  S. 

8  Bank    of    Enoree    v.    Yarbor-  E.  292. 

ough,  —  S.  C.  — ,  113  S.  E.  313.  12  Prior  to  its  adoption  plaintiff, 

9  Commercial  Exch.  Bank  v.  under  the  general  issue,  was 
Woodward,  198  N.  Y.  App;  Div.  bound  to  prove  corporate  exist- 
769,  191  N.  Y.  Supp.  51;  Bank  of  ence  without  denial  by  the  de- 
Enoree  v.  Yarborough,  —  S.  C.  — ,  fendant.  Mitch  v.  United  Mine 
113  S.  E.  313.  Workers,   87   W.   Va.   119,    104   g. 

One  reason  for  this  rule  is  that  E.  292. 

the  legal  existence   of  a  corpora-  13  Mitch  v.  United  Mine  Work- 

tion  is  a  matter  of  public  record.  ers,  87  W.  Va.  119,  104  S.  E.  292. 

Bank  of  Enoree  v.  Yarborough,  —  14  Strange     v.     Price,     191     Ky. 

S.  C.  — ,  113  S.  E.  313.  734,  231  S.  W.  532. 

10  Martin    v.     Culpeper     Supply 
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is  filed  and  sustained,  the  defendant  is  entitled  to  a  dismissal 
of  the  action  without  prejudice  in  the  absence  of  a  tendered 
amendment  making  new  parties  and  correcting  the  mistake  or 
misnomer  in  the  petition.^^  In  an  action  against  a  corporation 
for  wrongful  death,  a  defense  that  the  corporation  was  not 
organized  or  doing  business  when  the  tort  was  committed  is 
not  waived  by  interposing  the. further  defense  of  contributory 
negligence.^^ 

§3074.  — Pleading^  dissolution,  extinction,  change  or  sus- 
pension. A  plea  in  abatement  setting  up  a  dissolution  or  for- 
feiture of  the  corporate  charter  must  allege  with  greatest  cer- 
tainty, in  every  particular,  every  fact  necessary  to  its  sufS- 
eiency,  must  negative  every  conclusion  against  the  pleader,  and 
must  anticipate  and  negative  all  matters  which,  if  pleaded  on 
the  other  side,  would  defeat  the  plea.^''  A  plea  in  abatement 
should  allege  facts  and  not  conclusions.  Hence  such  a  plea 
which  simply  alleges  that  the  plaintiff  is  not  now  a  corporation 
is  insufScient.^* 

§  3077.  —  Pleading  want  of  authority  to  represent  or  appear 
for  corporation.  Want  of  authority  of  an  employe  to  bind' the 
corporation  must  be  pleaded  if  relied  on  as  a  defense,  and  can- 
not be  first  raised  on  appeal.^® 

§3078.  — Pleading  particular  defenses  of  substance.  The 
defense  of  ultra  vires  must  be  specially  pleaded,  and  is  not 
available  under  a  general  denial.^"  In  an  action  for  conversion 
in  which  the  complaint  alleges  that  the  defendant  wrongfully 
and  fraudulently  converted  money  which  he  had  received  while 
acting  as  manager  for  the  plaintiff  corporation,  the  defendant 

16  Strange    v.    Price,    191    Ky.  19  Cohen  v.  First  Nat.  Bank,  22 

734,  231  S.  W.  582.  Ariz.   394,    15   A.   L.   E.   701,   198 

16  Martin    v.     Culpeper    Supply      Pae.  122. 

Co.,  88  W.  Va.  471,  107  S.  E.  183.  20  Anderson-TuUy     Lumber    Co. 

17  Plea  held  insufficient.  Kemp-  v.  Gillett  Lumber  Co.,  —  Ark.  — , 
ton  Hotel  Co.  v.  Eicketts,  —  Ind.  244  S.  W.  26;  Eastern  Shore  Bro- 
App.  — ,  132  N.  E.  303.  kerage  &  Commission  Co.  v.  Harri- 

iSKempton  Hotel   Co.    v.   Eick-      son,  —  Md.  — ,  118  Atl.  192. 
etts,  —  Ind.   App.  — ,   132  N.  E. 
303. 
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may  show,  under  a  general  denial,  that  he  properly  disbursed 
such  moneys,  in  accordance  with  the  directions  of  the  officers 
of  the  plaintiff.^^  A  corporation  may  avail  itself  of  the  defense 
that  it  did  not  enter  into  the  contract  upon  which  it  is  sued, 
and  that  therefore  there  was  no  such  contract,  by  denying  the 
existence  of  the  contract  and  pleading  that  it  did  not  enter  into 
such  contract,  and  under  such  an  answer  may  show  want  of 
authority  on  the  part  of  its  officer  or  agent  to  enter  into  such 
contract.*^  Where  the  complaint  does  not  expressly  allege  the 
execution  of  a  corporate  agreement  sued  on,  but  merely  pleads 
its  legal  effect  and  its  allegations  in  this  respect  are  specifically 
denied,  this  is  sufficient  to  put  its  due  execution  in  issue,  with- 
out an  express  denial  of  its  execution.^^  Failure  to  object  to 
the  introduction  in  evidence  of  an  instrument  purporting  to 
be  the  obligation  of  a  corporation  waives  the  point  of  the 
genuineness  of  the  signatures  thereto  of  the  officers  of  the  cor- 
poration, and  its  due  execution  by  them.^*  Under  the  Alabama 
statute  execution  of  a  written  instrument  signed  by  the  corpo- 
ration and  which  is  the  foundation  of  the  action  against  it  need 
not  be  proved  in  the  absence  of  a  plea  of  non  est  factum.^* 

§3080.  Amendments  and  supplemental  pleadings.  Where 
the  defendant  files  a  plea  in  abatement  on  the  ground  that  the 
plaintiff  is  not  a  corporation  as  alleged  in  the  petition,  the 
plaintiff  should  be  allowed  to  file  an  amended  petition  alleging 
that  the  allegation  that  it  was  a  corporation  was  a  mistake,  and 
that  it  is  a  partnership  composed  of  named  persons  doing  busi- 
ness under  the  name  in  which  the  action  was  brought.^®  A 
misnomer  of  the  corporation  may  be  corrected  by  amendment.^' 
The  notice  of  amendment  required  by  the  Alabama  statute  is  a 

21  Jamestown  Gas  Co.  v.  Ahear-  26  Strange  y.  Price,  191  Ky. 
in,  —  N.  D.  — ,  188  N.  W.  169.  734,  231  S.  "W.  532. 

22  Anderson-Tully  Lumber  Co.  27  Under  the  West  Virginia  stat- 
V.  Gillett  Lumber  Co.,  —  Ark.  — ,  ute  a  declaration  describing  the 
244  S.  W.  26.  plaintife  as  "The  Kingman  Mills, 

23  Snyder  v.  United  Properties  a  branch  of  the  Kansas  Flour 
Co.,  53  Cal.  App.  428,  200  Pac.  366.  Mills  Company,  a  body  corporate," 

24  Snyder  v.  United  Properties  may  be  amended  on  motion  so  as 
Co.,  53  Cal.  App.  428,  200  Pac.  to  describe  the  plaintiff  as  The 
366.  Kansas    Flour    Mills    Company,    a 

25  Woodmen  of  the  World  v.  body  corporate,  trading  as  The 
Maynor,  206  Ala.  176,  89  So.  750.  Kingman  Mills,  which  is  its  cor- 
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prerequisite  to  a  decree  pro  confesso  on  an  amended  bill  against 
any  defendant,  whether  he  has  therefore  answered  or  nof* 

§3082.  Set-off    and   counterclaim.^*     Parties   may   not   be 
brought  into  a  cause  by  counterclaim.*" 

§  3083.  Signature,  seal  and  verification  or  affidavits.*^    The 

answer  of  a  corporation  should  be  executed  on  its  behalf  by  its 
president,  or  one  of  its  chief  officers,  under  the  corporate  seal.'^ 

§3085.  Issues  and  variance,  and  admissions — ^Misnomer  or 
misdescription.*' 

§  3086.  —  As  to  existence  or  charter.** 

VI.    EVIDENCE   AND    WITNESSES 

§  3088.  Matters  judicially  noticeable — ^In  general.    The  court 
will  take  judicial  notice  of  the  names  of  all  corporations  chartered 


reet    name.      Kingman    Mills    v.      ers'    State    Bank    v.    Inman,    207 


Furner,  89  W.  Va.  511,  109  S.  E. 
600. 

Held  not  error  to  permit  the 
plaintiff  to  amend  his  petition  in 
an  action  for  damages  by  chang- 
ing the  name  of  the  defendant 
from  the  "St.  Louis  &  San  Fran- 
cisco Eailroad  Company"  to  the 
"St.  Louia-San  Francisco  Railway 
Company,"  where  it  appeared 
that  the  regular  service  agent  of 
the  line  alleged  to  have  caused 
the  damage  had  been  regularly 
served  with  summons,  and  that 
the  regular  attorneys  for  said  line 
had  appeared  and  answered  and 
defended  the  action,  and  that  no 
injustice  resulted.  St.  Louis  &  S. 
F.  E.  Co.  V.  Ledbetter,  83  Okla. 
78,  200  Pae.  701. 

28  Where  notice  of  an  amend- 
ment made  after  a  decree  pro  con- 
fesso is  not  given,  a  decree  pro 
confesso  on  the  amended  bill  is 
premature   and   erroneous.     Farm- 


Ala.  284,  92  So.  604. 

29  In  an  action  by  a  corpora- 
tion defendant  cannot  set  up  a 
counterclaim  against  individuals 
who  own  all  of  its  stock.  See  §  35, 
supra. 

Set-off  of  debts  due  stock- 
holders in  actions  to  collect  un- 
paid subscriptions  for  benefit  of 
creditors,  see  §  4132,  infra.  In 
actions  to  enforce  statutory  lia- 
bility of  stockholders,  see  §  4246, 
infra. 

SOLooney  v.  Thorpe  Bios.,  277 
Fed.  367. 

81  Necessity  for  verified  plead- 
ing or  affidavit  to  put  corporate 
existence  in  issue,  see  §  3073, 
supra. 

82  Cunningham  v.  Birch  Eiver 
Lumber  Co.,  89  W.  Va.  326,  109 
S.  E.  251. 

33  Admission  by  failure  to  plead 
misnomer,   see   §  3072,   supra. 
84  Admission  of  corporate  exist- 


584 


Ch.  47]   Actions  by  and  Against  Coepokations    [  §  3088 


by  the  legislature.'*  That  a  railroad  company  is  a  corporation 
existing  under  the  laws  of  the  state,'^  that  a  street  railroad  com- 
pany was  originally  chartered  by  the  secretary  of  State  iand 
afterwards  changed  its  name,''''  of  the  charter  of  a  bank  filed 
in  the  office  of  the  secretary  of  state,"  of  the  statute  of  the 
state  under  which  a  fraternal  benefit  association  is  organized.'* 
A  state  court  will  take  judicial  notice  of  the  federal  statutes  *" 
and  of  the  proclamations  of  the  president  *^  relative  to  the  con- 
trol of  the  railroads  by  the  government,  and  of  the  general 
orders  of  the  various  directors  general,*^  and  of  the  resolu- 
tions of  congress,  proclamations  of  the  president  and  orders 
thereunder  relative  to  the  government  control  of  telegraph 
companies.*'    So  a  state  court  will  take  judicial  notice  of  the 


ence  by  failure  to  deny  it  or 
plead  nonexistence,  see  §  3073, 
supra. 

35  Council  V.  Brown,  151  Ga. 
564,  107  S.  E.  867. 

S6  Georgia  S.  &  F.  E.  Co.  v. 
Smiley,  151  Ga.  795,  21  N.  C.  C. 
A.  164,  108  S.  E.  273. 

87  Railroad  Commission  v.  Ma- 
con E.  &  L.  Co.,  151  Ga.  256,  106 
S.  E.  282. 

88 Bank  of  Lumpkin  v.  People's 
Bank,  27  Ga.  App.  459,  108  S.  E. 
835. 

89  Sharpe  v.  Grand  Lodge,  A, 
0.  IT.  W.,  —  Neb.  — ,  188  N.  W, 
100,  189  N.  W.  176. 

40  Louisville  &  N.  E.  Co.  v.  Shi- 
kle,    206    Ala.    495,    90    So.    900 
Moon   V.  Hines,   205   Ala.   355,   87 
So.  603;  Central  of  Georgia  E.  Co. 
V.  Gwynes,  153  Ga.  €06,  113  S.  B, 
183,  s.  c,  —  Ga.  App.  — ,  113  S. 
E.  464;  Helm  v.   Hines,  109  Kan, 
48,    196   Pac.    426,    198    Pac.    190 
Atkinson  v.  Philadelphia,  B.  &  W 
E.  Co;,  137  Md.  632,  113  Atl.  110 
National  Supply  Co.  v.  Chicago  & 
N.  W.  E.  Co.,  —  Neb.  — ,  187  N, 
W.  917;  Houston,  E.  &  W.  T.  E, 
.Co.  V.  Tanner,  —  Tex.   Civ.  App, 
— ,  227  S.  "W.  713. 


41  Louisville  &  N.  E.  Co.  v. 
Shikle,  206  Ala.  495,  90  So.  900; 
Moon  V.  Hines,  205  Ala.  355,  87 
So.  603;  Central  of  Georgia  E.  Co. 
V.  Gwynes,  153  Ga.  606,  113  S.  E. 
183,  s.  e.,  —  Ga.  App.  — ,  113  S. 
E.  464;  Helm  v.  Hines,  109  Kan. 
48,  196  Pac.  426,  198  Pac.  190; 
Atkinson  v.  Philadelphia,  B.  &  W. 
E.  Co.,  137  Md.  632,  113  Atl.  110; 
Preston  v.  Union  Pac.  E.  Co.,  — 
Mo.  — ,  239  S.  W.  1080;  Ehodes  v. 
Missouri  Pac.  E.  Co.,  —  Mo.  App. 
— ,  234  S.  W.  1026;  Hite  v.  St. 
Joseph  &  G.  I.  E.  Co.,  —  Mo.  — , 
225  S.  W.  916;  National  Supply 
Co.  V.  Chicago  &  N.  W.  E.  Co., 
—  Neb.  — ,  187  N.  W.  917;  Cobb 
V.  Payne,  —  Tex.  Civ.  App.  — , 
240  S.  W.  610;  Houston,  E.  &  W. 
T.  E.  Co.  V.  Tanner,  —  Tex.  Civ. 
App.  — ,  227  S.  W.  713. 

42  Moon  V.  Hines,  205  Ala.  355, 
87  So.  603;  Ehodes  v.  Missouri 
Pac.  E.  Co.,  —  Mo.  App.  — ,  234 
S.  "W.  1026;  National  Supply  Co. 
V.  Chicago  &  N.  W.  E.  Co.,  — 
Neb.  — ,  187  N.  W.  917;  Houston, 
E.  &  W.  T.  E.  Co.  V.  Tanner,  — 
Tex.  Civ.  App.  — ,  227  S.  W.  713. 

48  Western  Union  Tel.  Co.  v. 
Glover,  17   Ala.  App.   374,   86   So. 
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date  on  which  the  federal  government  assumed  control  of  the 
railroads,**  that  on  a  certain  date  a  railroad  was  under  federal 
control,**  of  the  time  when  federal  control  of  the  railroad*® 
and  telegraph  companies*''  terminated  and  they  were  turned 
back  to  their  owners,  of  the  appointment  of  the  respective  di- 
rectors general  of  railroads,  and  who  such  director  was  at  any 
given  time,**  and  of  the  appointment  of  an  agent  under  the 
Transportation  Act  of  1920  against  whom  suits  were  to  be 
brought  after  the  termination  of  federal  control,  and  who  such 
agent  was.*®  It  will  also  take  judicial  notice  of  the  acts  of 
congress,  executive  orders  of  the  president  and  of  historical 
facts  of  general  interest  in  determining  whether  an  action 
against  the  United  States  Shipping  Board  Emergency  Fleet  cor- 
poration is  one  against  the  United  States.*"    A  court  cannot  take 


154;  Taylor  v.  Westein  Union 
Telegraph  Co.,  207  Mo.  App.  145, 
231  S.  W.  78;  Wallace  v.  Western 
Union  Telegraph  Co.,  —  Tex.  Civ. 
App.  — ,  235  S.  W.  282;  Western 
Union  Telegraph  Co.  v.  Eobinson, 

—  Tex.  CHv.  App.  — ,  225  S.  W. 
877. 

MKersten  v.  Hines,  283  Mo. 
623,  223  S.  W.  586;  Stevens  v. 
Hines,  —  Mont.  — ,  206  Pae.  441. 

45  Louisville  &  N.  B.  Co.  v.  Shi- 
kle,  206  Ala.  495,  90  So.  900; 
Moon  V.  Hines,  205  Ala.  355,  87 
So.  603;  Hines  v.  Wimbish,  204 
Ala.  350,  85  So.  765;  McDougal  v. 
Louisville  &  N.  E.  Co.,  17  Ala. 
App.  468,  85  So.  880;  Arkansas 
Central  E.  Co.  v.  Walker,  150  Ark. 
514,  234  S.  W.  619;  Bell  v.  South- 
ern Pae.  Co.,  —  Cal.  — ,  208  Pae. 
970;  Director  General  of  Eail- 
roads  v.  Chapman's  Adm'x,  195 
Ky.  364,  242  S.  W.  265;  Preston 
V.  Union  Pae.  E.  Co.,  —  Mo.  — , 
239  S.  W.  1080;  Tarde  v.  Hines, 
238  Mo.  App.  547,  238  S.  W.  151; 
Ehodes   v.   Missouri  Pae.   E.    Co., 

—  Mo.  App.  — ,  234  S.  W.  1026; 
Mitchell  V.  Northern  Pae.  E.   Co., 


—  Mont.  — ,  208  Pae.  903;  Na- 
tional Supply  Co.  V.  Chicago  & 
N.  W.  E.  Co.,  —  Neb.  — ,  187  N. 
W.  917;  Gulf,  C.  &  S.  F.  E.  Co. 
V.  Eostiek,  —  Tex.  Civ.  App.  — , 
233  S.  W.  112;  Houston,  E.  &  W. 
T.  E.  Co.  V.  Tanner,  —  Tex.  'Civ. 
App.  — ,  227  S.  W.  713. 

46  State  V.  Public  Service  Com- 
mission, 290  Mo.  389,  235  S.  W. 
131. 

47  Taylor  v.  Westein  Union 
Tel.  Co.,  207  Mo.  App.  145,  231 
S.  W.  78. 

48  Moon  V.  Hines,  205  Ala.  355, 
87  So.  603;  McAdoo  v.  Booker, 
17  Ala.  App.  «23,  88  So.  196. 

49  Moon  V.  Hines,  205  Ala.  355, 
87  So.  603;  Cobb  v.  Payne,  —  Tex. 
Civ.  App.  — ,  240  S.  W.  610. 

That  an  agent  appointed  under 
such  statute  had  succeeded  the 
director  general  in  office  when 
the  action  was  brought.  Payne  v. 
White  House  Lumber  Co.,  —  Tex. 
Civ.  App.  — ,  231  S.  W.  417. 

BO  IngersoU-Eand  Co.  v.  United 
States  Shipping  Board  Emer- 
gency Fleet  Corp.,  195  N.  T.  App. 
Div.   838,   187   N.  Y.   Supp.   695. 
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judicial  notice  of  the  statutory  law  of  another  state  relative  to 
stock  transfers.*^ 

§  3089.  —  General  common  knowledge.  Notice  can  be  taken 
of  matters  of  general  knowledge  within  the  court 's  jurisdiction-.** 
A  court  will  take  judicial  notice  of  the  fact  that  the  Adams  Ex- 
press Company  is  a  part  of  the  American  Eailway  Express  Com- 
pany,*' of  the  chief  geographical  features  of  the  state,**  that  a 
river  is  navigable,**  of  the  location  of  existing  railroad  lines,*^ 
that  freight  by  rail  between  certain  points  must  be  carried  over 
the  lines  of  a  certain  railroad,*''  that  the  American  Railway  Ex- 
press Company  engages  in  interstate  and  intrastate  commerce,** 
of  general  religious  matters,*'  and  that  most  religious  corpora- 
tions are  charitable.^"  A  court  will  not  take  judicial  notice  that 
there  is  an  abundant  street  car  service  on  a  particular  street 
and  that  the  operation  of  a  particular  line  thereon  will  result  in 
congestion  and  delay  of  traffic,^^  that  only  one  track  is  necessary 
for  the  transportation  of  materials  between  a  mine  and  a  rail- 
road,^* of  a  decision  of  the  railroad  commission,^*  that  a  partic- 
ular corporation  is  a  public  service  corporation,®*  whether  any 
particular  employe  of  an  express  coinpany,  at  any  particular 
time  and  place,  is  engaged  in  interstate  or  intrastate  commerce,®* 
nor  of  the  topography  of  a  certain  locality.®® 

51  Hale     V.     West     Porto     Eieo  60  In  re  Foss'  Estate,  114  Wash. 

Sugar   Co.,   200   N.  T.   App.   Div.  681,  196  Pac.  10. 

577,  193  N.  Y.  Supp.  555.  61  Virgiaia  Ey.   &  Power  Co.  v. 

62  Vermont  Hydro-Electric  Corp.  City    of    Eichmond,    129    Ta.    592, 

V.  Dunn,  —  Vt.  — ,  112  Atl.  223.  106  S.  E.  529. 

63Mallory  v.  Barrett,  118  N.  Y.  62  Royal    Elkhom    Coal    Co.    v. 

Misc.  749,  194  N.  Y.  Supp.  677.  Elkhorn    Coal    Corp.,    194    Ky.    8, 

B4  Vermont  Hydro-Electric  Corp.  237  S.  W.  1083. 

V.  Dunn,  —  Vt.  — ,  112  Atl.  223.  63  Mound   Water    Co.    v.    South- 

65  Alabama  Power  Co.  v.  Gulf  ern  California  Edison  Co.,  —  Cal. 
Power  Co.,  283  Fed.  606.  — ,  194  Pac.  1014. 

66  King  V.  Chicago,  E.  L  &  Gr.  64  Mound  Water  Co.  r.  South- 
E.  Co.,  —  Tex.  Civ.  App.  — ,  241  em  California  Edisoii  Co.,  —  Cal. 
S.  W.  180.  — ,  194  Pac.  1014. 

BTAmyot  V.  Lamb,  —  Mich.  — ,  65  American  Ey.  Express  Co.  v. 

190  N.  W.  741.  Compton,  205  Ala.  298,  87  So.  810. 

68  American  Ey.  Express  Co.  v.  66  Vermont  Hydro-Electric  Corp. 
Compton,  205  Ala.  298,  87  So.  810.      v.  Dunn,  —  Vt.  — ,  112  Atl.  223. 

69  Blount  V.  Sixteenth  St.  Bap- 
tist Church,  206  Ala.  423,  90  So. 
602. 
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§  3090.  Presumptions  and  'burden  of  proof — In  general.    The 

presumption  exists  that  the  officers  and  offices  of  a  corporation 
are  to  be  found  at  its  principal  place  of  business.®'  It  is  pre- 
sumed that  state  officers  do  their  duty  and  that  they  would  not 
permit  a  surety  company  to  do  business  in  the  state  unless  it 
were  solvent.*'  It  is  presumed  that  the  board  of  railroad  com- 
missioners has  performed  a  duty  imposed  upon  it  by  statute 
to  adopt  rates  and  regulations  to  govern  freight  and  passenger 
tariffs. ®9  And  there  is  a  legal  presumption  in  favor  of  the  cor- 
rectness of  assessments  levied  by  the  insurance  commissioners 
on  the  members  of  an  insolvent  mutual  insurance  company  as 
authorized  by  law.''"  In  the  absence  of  evidence  of  the  stat- 
utory enactments  of  another  state  relative  to  the  liability  of  a 
stockholder  in  a  foreign  corporation,  the  common  law  of  such 
state  in  that  regard  is  presumed  to  be  the  same  as  that  of  the 
forum.''^  And  in  the  absence  of  any  showing  as  to  the  laws  of 
another  state  as  to  the  sale  of  all  of  the  assets  of  one  corpora- 
tion to  another  it  will  be  assumed  that  they  are  similar  to  the 
general  rules  prevailing  in  the  state  of  the  forum,  excluding 
from  consideration  any  pecidiar  statutory  provisions.''*  The 
law  presumes  that  a  public  utility  corporation  will  perform  its 
duty  and  discharge  its  obligations.''* 

§  3091.  —  As  to  corporate  existence,  formation  and  powers. 

There  is  no  presumption  that  parties  intended  to  enter  into  an 
ultra  vires  contract  of  partnership  where  one  of  them  is  a  cor- 
poration,''* but  the  presumption  is  rather  that  they  knew  the 

67  State  Y.  District  Court  of  72  Murrin  v.  Archbald  Consol. 
Winnebago  County,  191  Iowa  244,  Coal  Co.,  232  N.  T.  541,  134  N.  B. 
182  N.  W.  211.  563,  aflf'g  196  N.  Y.  App.  Div.  107, 

68  Mason  City  Brick  &  Tile  Co.  187  N.  Y.  Supp.  606. 

V.  Lamson,  190  Iowa  365,  180  N.  73  Town  of  Mamaroneck  v.  New 

W.  314.  York   Interurban   Water    Co.,   198 

69Doney  v.  Northern  Pacific  E.  N.   Y.   App.   Div.   396,   190   N.  Y. 

Co.,  60  Mont.  209,  199  Pac.  432.  Supp.  580. 

70  Donaldson  v.  Fortua,  76  Pa.  74  Luhrig  Collieries  Co.  v.  In- 
Super.  Ct.  403.  terstate  Coal  &  Dock  Co.,  281  Fed. 

71  Maxwell  V.  Thompson,  195  265;  Humble  Oil  &  Refining  Co. 
N.  Y.  App.  Div.  61€,  186  N.  Y.  v.  Strauss,  —  Tex.  Civ.  App.  — , 
Supp.  208,  aff'd  232  N.  Y.  619,  134  243  S.  W.  528. 

N.  B.  596. 
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powers  of  the  corporation  and  the  law  with  reference  thereto, 
and  that  they  intended  to  obey  the  law.''^ 

§  3092.  —  As  to  the  fact  and  mode  of  corporate  action.    It 

will  be  presumed  that  the  formalities  prescribed  by  the  statute 
relating  to  an  increase  of  stock  and  the  issuance  of  preferred 
stock  were  complied  with.'^ 

§  3093.  —  As  to  officers  and  agents  and  their  authority.''''^   It 

must  be  presumed  that  the  directors  of  a  corporation  exercised' 
some  supervision  over  its  affairs-'^  A  corporation  is  presumed 
to  know  what  disposition  was  made  of  its  own  product  and  what 
it  received  for  it  from  another  corporation  which  bought  a  part 
of  it  and  acted  as  the  first  corporation's  sales  agent  for  a  part 
of  it.™  It  cannot  be  inferred  from  the  fact  that  a  person  was 
president  of  a  corporation  on  a  particular  date  that  he  was  its 
president  three  years  before  that  date.^"  Ordinarily  there  is 
no  presumption  that  corporate  ofScers  will  commit  a  breach  of 
trust  by  refusing  to  proceed  to  set  aside  an  illegal  issue  of 
stock.'^  It  will  not  be  presumed  that  in  declaring  and  paying 
dividends  directors  \dolated  their  duty  to  pay  them  out  of  profits 
only,  and  to  keep  the  capital  stock  unimpaired.*^ 

§3096.  Best  and  secondary  rule — Organization,  ohjects, 
charter  and  ty-laws  and  personnel. **  The  certificate  of  in- 
corporation or  the  by-laws  themselves  are  the  best  evidence  of 
what  they  contain,  and  a  witness  cannot  testify  as  to  what 
authority  they  confer  on  a  particular  officer.** 

7B  Humble  Oil  &  Eefining  Co.  v.  81  Wilson  v.  Brown,  269  Pa.  225, 

Strauss,  —  Tex.  Civ.  App.  — ,  243  112  Atl.  1. 

S-  W.  528.  82  Prank    Gilbert    Paper    Co.    v. 

T6  Prank    Gilbert    Paper    Co.    v.  Prankard,  195  N.  Y.  Supp.  638. 

Prankard,  195  N.  T.   Supp.  638.  83  Parol    and    best    evidence    to 

77  See  also  chap.  42,  supra.  show   stock    ownership^    see    §  569, 

78Mathieson    Alkali    Works    v.  supra. 

Arnold,  HofCman  &   Co.,  Inc.,  280  Parol   evidence   to   prove   incor- 

^^^-  132.  poration,  see  §  425,  supra. 

79Mathieson    Alkali    Works    v.  84  Eastern    Shore    Brokerage    & 

Arnold,  Hoffman  &   Co.,  Inc.,  280       Commission    Co.    v.    Harrison     

^ed.  132.  Md.  — ,  118  Atl.  192. 

80  Hurley  v.  Randall,  —  E.  I.  — , 
111  Atl.  530. 
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§  3098.  —  Corporate  doings  and  contracts.  If  no  record  is 
kept,  the  acts  of  a  corporation  may  be  proved  in  the  same  man- 
ner as  the  acts  of  individuals,  and,  if  no  direct  evidence  can  be 
adduced,  facts  and  circumstances  may  be  proved  from  which  the 
acts  may  be  inferred.**  So  if  no^  minute  of  the  action  of  di- 
rectors is  preserved,  such  action  may  be  proved  by  any  other 
competent  evidence.*®  And  where  the  minutes  do  not  show  the 
election  of  a  person  as  a  director,  he  may  be  shown  to  have  been 
a  director  by  the  fact  that  the  minute  book  shows  that  he  was 
elected  as  a  member  of  the  executive  committee  whose  members 
are  required  by  statute  to  be  chosen  from  the  board  of  di- 
rectors.*''^ 

§  3100.  Parol  evidence  rule.  Parol  evidence  is  admissible  to 
show  matters  not  of  record.**  Acts  of  a  corporation  done 
through  agreement  or  concerted  action  of  all  of  its  stockholders 
and  directors  may  be  shown  by  parol.**  And  proceedings  of 
the  stockholders  may  be  proved  by  parol  where  no  written 
minutes  are  kept,*"  or  where  the  original  minutes  have  been  lost 
or  destroyed.*^  It  may  be  shown  by  parol  that  the  minutes  of 
a  meeting  were  approved  at  a  subsequent  meeting,  where  the 
approval  is  not  stated  in  the  minutes  themselves.*^  Oral  testi- 
mony in  favor  of  a  corporation  as  to  information  claimed  to  have 
been  acquired  by  the  witness  from  an  examination  of  the  books 
of  the  corporation  is  properly  excluded,  where  the  books  are 

85  Cannon    v.     Farmers '     Union  after     the     stock     had     been    in- 

Grain    Agency,    103    Ore.    26,    202  creased,  where  there  is  nothing  in 

Pac.   725.  the  minutes  or  records  on  the  suh- 

86 First  Nat.  Bank  v.  Freeman,  jeet.      Cannon  v.   Farmers'  Union 

89  W.  Va.  344,  109  S.  E.  726.  Grain   Agency,    103    Ore.    26,    202 

87  State  V.  Brown,  151  Minn.  Pac.  725;  Kirk  v.  Farmers'  Union 
340,  186  N.  W.  946.  Grain    Agency,    103    Ore.    43,   202 

88  Cannon     v.    Farmers '     Union  Pac.  731. 

Grain    Agency,    103    Ore.    26,    202  89  Tobin  v.   Hewitt  Co.,  —  Mo. 

Pac.    725,    citing   4   Fletcher   Cye.  App.  — ,  232  S.  W.  257. 

Corp.,     §2796;     AltaVista     Cotton  90  McMillan  v.  Aiken,   205  Ala. 

Mills  V.  Lane,   133   Va,   1,   112   S.  35,  88  So.  135. 

E.     637,    citing    4    Fletcher    Cyc.  91  McMillan  v.   Aiken,   205  Ala. 

Corp.,  pp.  4040-4052.  35,  88  So.  135. 

So  it  may  be  shown  that  a  stock  92  Myrtle  Point  Mill  &  .Lumber 

certificate   dated   at   a   time  when  Co.   v.    Clarke,    102   Ore.   533,   203 

it   would  have   been    an   overissue  Pac.  588. 
was  actually  issued  at  a  later  date 
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not  produced  and  tendered  to  the  adverse  party  for  examination 
and  he  is  not  afforded  an  opportunity  to  cross-examine  the  wit- 
ness as  to  matters  or  entries  appearing  thereon,®*  The  minutes 
of  a  corporation  are  not  conclusive  that  no  other  business  than 
that  therein  recorded  was  transacted,  and  that  other  business 
was  transacted  may  be  shown  by  -parol.®*  "Where  the  minutes 
contain  a  record  of  action  taken,  it  will  be  presumed,  prima 
facie,  that  the  record  covers  the  entire  action.  This  is  not 
conclusive  however,  and  parol  evidence  may  be  introduced  to 
show  what  was  in  fact  done.  Furthermore,  if  it  is  apparent 
upon  the  face  of  the  minutes  that  they  are  incomplete,  they  can- 
not be  treated  as  conclusive  evidence  of  what  transpired.®^  A 
statement  in  the  minutes  of  a  meeting  of  the  board  of  directors 
may  be  contradicted  by  other  evidence.'* 

§3101.  Books  and  records  as  documentary  evidence.®''' 

§3103.  Authentication  of  books  and  records  for  introduc- 
tion.9» 

§3107.  Witnesses  in  action  where  corporation  is  party — In 
general.®® 

§3108.  — Competency  vrhere  interest  of  a  decedent  is  ad- 
verse.   Under  a  statute  providing  that  no  person  shall  be  al- 

93  Equitable  Trust  Co.  v.  Central  show  that  a  director  recorded  as 
Trust  Co.,  145  Tenn.  148,  239  S.  not  voting  upon  a  resolution 
W.  171.  voted  for  it,  and  that  an  erasure 

94  Northwest  Nat.  Motor  Car  &  was  made  pursuant  to  such 
Vehicle  Co.  v.  MeConnell,  —  amendment.  Hygienic  Health  Food 
Minn.  — ,  190  N.  W.  608.  Co.    v.    Grant,    187    Cal.    431,    202 

95  Cannon     v.    Farmers '     Union  Pac.  653,  204  Pae.  389. 
Grain    Agency,    103    Ore.    26,    202  97  See   §§  2801-2804,  supra. 
Pac.  725,  quoting  4  Fletcher  Cyc.  98  See  §  2800,  supra. 

Corp.,   §  2796.  99  Statutory    immunity    of    wit- 

96  Hygienic  Health  Food  Co.  v.  nesses  testifying  in  proceedings 
Grant,  187  Cal.  431,  202  Pac.  653,  growing  out  of  alleged  violation 
204  Pac.  389.  of  anti-trust  statutes,  see  Nekoosa- 

Evidence  held  to  sustain  a  find-  Edwards  Paper  Co.  v.  News  Pub- 

ing  that   the  minutes   of   a  meet-  lishing  Co.,  —  Wis.  — ,  182  N.  W. 

ing  of  the  directors  were  amended  919. 
at  a  subsequent  meeting  so  as  to 
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lowed  to  testify  when  the  other  party  to  the  transaction  is  dead, 
in  an  action  against  a  corporation  on  an  alleged  oral  contract, 
a  person  interested  cannot  testify  as  to  the  making  of  the  con- 
tract by  an  officer  of  the  corporation  who  is  dead.^  And  in  an 
action  by  a  corporation  on  a  contract  made  by  the  defendant 
with  it,  the  defendant  cannot  testify  as  to  the  transaction  where 
the  officer  of  the  corpora1;jon  with  whom  he  made  the  contract 
is  dead  at  the  time  of  the  trial.^ 

§  3109.  Subpoenas  and  notices  to  produce  or  allow  inspection. 

An  officer  of  a  corporation  is  amenable  to  the  requirements  of  a 
subpoena  duces  tecum  requiring  him  to  bring  in  corporate 
books  and  records,  when  not  unreasonable  in  its  scope.'  An 
officer  may  not  refuse  to  produce  corporate  books  in  response 
to  a  valid  subpoena  duces  tecum  though  he  kept  such  books  and 
the  disclosures  therein  will  tend  to  incriminate  him.  But  this 
does  not  mean  that  incriminating  evidence  disclosed  by  such 
books  can  be  used  in  a  prosecution  against  the  officer  as  such 
over  his  objection.* 

§  3110.  Discovery,  inspection  and  examination  or  deposition. 

In  New  York,  where  the  defendant  is  a  foreign  corporation  and 
there  is  no  reason  to  believe  that  an  officer  of  the  defendant 
can  be  found  in  the  state,  the  plaintiff  will  not  be  permitted  to 
use  an  order  for  examination  before  trial  to  coerce  it  into  sub- 
mitting to  an  examination  in  the  stats  or  into  bringing  books  or 
papers  within  the  jurisdiction  of  the  court,  but  will  ordinarily 
be  left  to  his  remedy  to  obtain  evidence  by  commission.^ 
Whether  a  foreign  corporation  plaintiff  shall  be  required  to  sub- 

1  Bright  V.  Virginia  &  Gold  Hill  an  unreasonable  search  and  seiz- 
Water  Co.,  270  Fed.  410.  ure   of   the    company's   records   in 

2  Allen  West  Commission  Co.  v.  riolation  of  the  fourth  ameiid- 
Eiohter,  286  Mo.  691,  228  S.  W.  ment.  United  States  v.  Watson, 
827.  266  Fed.  736. 

8  United  States  v.   Watson,   266  4  United   States  v.  Watson,  266 

Fed.  736.  Fed.   736. 

Subpoena    issued    by    a    grand  B  E.     Eichard     Meinig     Co.     v. 

jury    investigating    violations    of  United    States    Fastener    Co.,    194 

the  Lever  act  in  force  during  the  N.   Y.    App.   Div.    397,   185   N.  Y. 

war,  held  not  to  be  so  general  and  Supp.  320. 
sweeping  as  to  be  tantamount  to 
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mit  to  examination  before  trial,  and  whether,  where  the  order 
cannot  be  served  personally  and  hence  cannot  be  enforced  by 
contempt  proceedings,  the  action  shall  be  stayed  until  it  sub- 
mits to  examination,  are  matters  resting  in  the  sound  judicial 
discretion  of  the  court,  depending  on  the  facts  and  circumstances 
of  each  ease.  Where  the  examination  would  work  a  serious 
hardship  to  the  plaintiff  corporation,  as  where  it  would  require 
its  ofiScer  to  travel  a  great  distance,  or  bring  its  books  and 
records  from  a  great  distance,  it  is  proper  to  vacate  an  order 
for  examination.  But  where  its  office  is  not  so  far  distant  that 
there  will  not  be  any  serious  inconvenience  or  hardship  in  re- 
quiring it  to  submit  to  examination,  a  motion  to  vacate  an  order 
for  examination  should  be  denied,  even  though  it  is  probable 
that  the  only  manner  in  which  compliance  therewith  can  be  en- 
forced is  by  stating  plaintiff's  proceedings  in  the  action.®  The 
court  may  vacate  an  order  obtained  in  bad  faith.'' 

VII.    TEIAL   AND  ITS  INCIDENTS 

§3113.  Conduct  and  control;  compromise  and  discontinu- 
ance.* 

§  3114.  Judge  and  jury.  Objection  to  a  director  of  a  bank 
serving  as  a  juror  in  the  trial  of  a  person  charged  with  robbing 
the  bank  may  be  waived.^ 

yill.    JUDGMENT    AND    ENFORCEMENT;    APPEAL    AND    REVIEW 

§  3118.  Judgment  in  general.  A  judgment  in  form  against  a 
corporation  is  a  nullity  where  no  such  corporation  exists,  be- 
cause it  is  against  a  mythical  person.^"  Judgments  do  not  bear 
interest  at  common  law.^^    A  judgment  in  favor  of  the  United 

6  B.     Eichard     Meinig     Co.     v.  9  Guyon    v.    State,    89    Tex.    Or. 

United    States    Fastener    Co.,    194  287,  230  S.  "W.  408. 

N.  T.   App.   Div.    397,   185   N.   T.  10  First  Nat.  Bank  v.  Alexander, 

Supp.  320.  —  Tex.   Civ.  App.  — ,   236   S.   W. 

7E.     Richard     Meinig     Co.     v.  229. 

tJnited    States   Fastener    Co.,    194  11  Pierce   v.   TJnited   States,   255 

N.  T.   App.  Div.   397,   185   N.   Y.  U.  S.  398,  65  L.  Ed.  «97,  modify- 

Supp.  320.  ing  257  Fed.  514,  260  Fed.  158. 

8 Stockholders'  suits,  see  §4089, 
infra. 
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States  for  a  fine  or  penalty  does  not  bear  interest,  since  there 
is  no  federal  statute  providing  for  interest  in  such  cases.^^ 

§  3119.  Defaults  and  confessions.  A  corporation  has  power 
to  confess  judgment  in  a  proper  case  by  its  proper  officer.^'  A 
confession  of  judgment  which  meets  the  requirements  of  the 
statute  as  to  substance  and  form,  purporting  to  have  been  ex- 
ecuted by  the  secretary  of  the  corporation,  and  reciting  that  it 
was  authorized  by  the  directors,  whose  action  was  ratified  by 
the  stockholders,  is  valid  as  against  a  collateral  attack.^*  A  de- 
fault should  be  set  aside  where  an  equitable  excuse  is  shown  for 
failure  to  answer  in  time,  and  no  substantial  injustice  will  re- 
sult.^* A  default  judgment  against  a  corporation  may  be  vacated 
after  the  term  where  the  return  on  the  process  does  not  show 
a  service  in  the  manner  prescribed  by  law.^^  While  the  setting 
aside  of  defaults  is  primarily  for  the  discretion  of  the  trial 
judge,  the  discretion  is  not  an  arbitrary  one,  and  is  subject  to 
review  where  manifest  injustice  has  been  done.^''  A  default  by 
the  defendant  cannot  be  treated  as  an  admission  of  allegations 
in  a  bill  of  particulars  which  are  contrary  to  facts  of  which 
the  court  will  take  judicial  notice.^' 

12  Pierce   v.   United   States,   255  —  Tex.   Civ.  App.  — ,  231  S.  W. 

TJ.  S.  398,  65  L.  Ed.  697,  modify-  425. 

ing   257   Fed.    514,    260    Fed.    158.  Absence    of    defendant's    presi- 

18  Dahlstrom      v.      Walker,      33  dent,  who  had  peculiar  knowledge 

Idaho  374,  194  Pae.  847.  as    to    the    subject-matter    of   the 

14  Dahlstrom      v.      Walker,      33  litigation   and  the  handling  of  it 

Idaho  374,  194  Pao.  847.  held  a  sufficient  excuse  for  failure 

IB  Refusal   to   set    aside    default  to    sooner    moving    to    set    aside 

held   error,  where   the   return   day  a     default.      Hubb-Diggs     Co.    v. 

fixed  by  the  first   citation  served  Mitchell,    —    Tex.    Civ.    App.   — , 

on   the  defendant   fixed   an   incor-  231  S.  W.  425. 

rect    return    day,    giving    the    de-  16  Milton    Land    &    Inv.    Co.   v. 

fendant     a     longer     time     within  Our   Home   Life   Ins.   Co.,  81  Fla. 

which   to   appear  than  it  was   en-  227,  87  So.  636. 

titled   to,   and   neither   its    officers  17  Hubb-Diggs    Co.    v.    Mitchell, 

nor     its      attorneys     had     actual  —  Tex.   Civ.  App.  — ,  231  S.  W. 

knowledge  of  the   subsequent  ser-  425. 

vice  of  a  second  citation,  fixing  a  18  National    Supply   Co.   v.   Chi- 

correct  return  day,  until  after  the  cago  &  N.  W.  E.  Co.,  —  Neb.  — , 

default    judgment    against   it   was  187  N.  W.  917. 
taken.    Hubb-Diggs  Co.  v.  Mitchell, 
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§3122.  Enforcement.!'  Under  the  federal  statutes  a  judg- 
ment rendered  by  a  federal  court  in  favor  of  the  United  States  is 
effective  and  may  be  made  the  basis  of  an ,  execution  running  in 
a  state  and  district  other  than  that  in  which  the  judgment  was 
rendered.^"  Where  the  necessary  jurisdictional  facts  exist,  a 
federal  court  of  equity  may  enjoin  the  taking  of  the  property 
of  a  corporation  in  satisfaction  of  a  judgment  obtained  in  a 
state  court  against  another  corporation  upon  the  mistaken 
theory  that  a  final  judgment  has  been  obtained  against  the 
complainant,  or  that  it  is  liable  thereon  because  of  its  relation- 
ship to  the  judgment  debtor.*^ 

§3123.  Amendment,  vacation  or  other  relief  from  judg- 
ment.'^*  In  "Wisconsin  a  judgment  rendered  without  any  valid 
service  of  process  on  the  defendant  is  a  mere  nullity  and  should 
be  vacated  and  set  aside  on  motion,  and  it  is  not  necessary  that 
the  motion  be  coupled  with  a  showing  that  the  defendant  has  a 
meritorious  defense.^*  Where  the  necessary  jurisdictional  facts 
exist,  a  federal  court  may  enjoin  the  enforcement  of  a  void  final 
judgment  rendered  against  a  corporation  in  a  state  court,**  even 
though  the  corporation  might  have  obtained  the  same  relief  by 
applying  to  the  court  in  which  the  judgment  was  obtained.** 

§3124.  Conclusiveness  and  effect;  collateral  attack.*^  A 
judgment  against  a  corporation  in  an  action  on  a  contract  where- 
by it  guaranteed  the  bonds  of  another  corporation  is  conclusive 
on  its  stockholders  as  to  every  defense  that  was  or  might  have 
been  urged  against  it,*'  unless  those  in  charge  of  the  case  for 

19  See  chap.  48,  infra.  Fed.  811,  rev'g  278  Fed.  816;  Sea- 

20 Pierce  v.   United   States,   255  board, Air  Line  K7.  Co.  v.  IPowler, 

V.  S.  398,  65  L.  Ed.  697,  afE'g  257  275  Fed.  239. 

Fed.  514,  2«0  Fed.  158.  26  Firestone  Tire   &  Eubber   Co. 

21  Firestone  Tire  &  Eubber  Co.  v.  Marlboro  Cotton  Mills,  282  Fed. 
V.     Marlboro     Cotton     Mills,     282  811,  rev'g  278  Fed.  816. 

Fed.  811,  rev'g  278  Fed.  816.  26 Conclusiveness     of     judgment 

22  Setting  aside  defaults,  see  against  stockholders  in  proceed- 
§  3119  supra.  ings  to  enforce  their  stock  or  stat- 

23  Western  Pattern  Mfg.  Co.  v.  utory  liability,  see  §§4130,  4236, 
American  Metal  Shoe  Co.,  —  "Wis.  infra. 

— ,  185  N.  "W.  535.  27  Levy  v.   Equitable   Trust   Co. 

24 Firestone'  Tire  &  Eubber  Co.  of  New  York,  271  Fed.  49,  afE'g 
V.    Marlboro     Cotton     Mills,    282      269  Fed.  987. 
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the  corporation  collusively  or  fraudulently  omitted  a  valid  and 
sufficient  defense.^*  The  right  of  the  stockholders  to  attack 
such  a  judgment  for  fraud  may  also  be  lost  by  laches.^^ 

§3125.  Appeal  and  review.  It  is  provided  by  statute  in 
Pennsylvania  that  an  appeal  by  a  corporation  in  its  own  behalf 
shall  be  quashed  unless  bail  is  given  to  operate  as  a  supersedeas.*" 
A  judgment  for  plaintiff  in  an  action  on  corporate  notes  will  not 
be  reversed  on  appeal  on  the  ground  that  they  were  ultra  vires, 
where  no  such  defense  was  made  by  the  answer  or  presented  to 
or  ruled  on  by  the  trial  court.'^ 


28  Though  stockholders  seeking 
to  intervene  in  receivership  pro- 
ceedings to  prevent  the  sale  of 
the  corporate  property  to  satisfy 
a  judgment  against  the  corpora- 
tion need  not  show  fraud  as  fully 
and  definitely  as  they  would  be 
required  to  do  at  the  trial  of  the 
intervention,  they  must  disclose 
enough  to  challenge  the  serious  at- 
tention  of  the   court  or  leave   to 


intervene  will  be  denied.  Levy  v. 
Equitable  Trust  Co.  of  New  York, 
271   Fed.   49,   aff'g   269   Fed.   987. 

29  Levy  v.  Equitable  Trust  Co. 
of  New  York,  271  Fed.  49,  aff'g 
269  Fed.  987. 

30  City  of  Seranton  v.  Peoples 
Coal  Co.,  274  Pa.  63,  117  Atl.  673. 

31  Grand  Valley  Water  Users' 
Ass'n  V.  Zumbrunn,  272  Fed.  943, 
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CHAPTER  48 

Attachment,  Garnishment,  Execution,  Creditors'  Bills  and 
Supplementary  Proceedings 

I.   ATTACHMENT,    GARNISHMENT   AND   EXECUTION 

A.  By  and  Against  Corporations  Generally 

§  3128.  Against  domestic  corporations. 

§  3129.  Against  foreign  corporations — Attachment  in  general. 

B.  Property  and  Interests  Subject  in  General 

§  3133.  Property  subject  in  general. 

§  3135.  Property  or  money  in  hands  of  oflcer  or  agent. 

§  3137,  Property  of  foreign  corporation. 

C.  Stock  apd  Stockholders  and  Corporate  Bonds 
D.  Particular  Classes  of  Corporations 

§  3159.  Banks — ^Deposits  generally. 

§  3166.  National  banks — Garnishment. 

§  3171.  Public  service  corporations  generally. 

§  3172.  Railroad  companies — Property  generally. 

§  3176.  —  Garnishment  of  debt  due  by  company. 

!F.  Practice  and  Procedure 

§3184.  Process. 

§  3190.  Affidavits — ^Attachment  by  corporation — Sufficiency. 

§  3192.  —  Attachment  against  corporation — Foreign  corporation. 

§  3193.  —  Garnishment. 

§  3194.  Service  or  levy — In  general. 

§  3195.  —  On  domestic  corporations. 

§  3196.  —  On  foreign  corporations — In  general. 

§3197. Effect  of  appearance. 

§  3198.  Eeturn  of  service. 

§  3199.  Disclosure  or  answer  in  garnishment — In  general. 

§3201.  —Verification. 

G.  Wrongful  Attachment 
§  3202.  Liability  of  corporation. 
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II.   CREDITORS'   BILLS    AND   BILLS   IN   AID  OP   EXECUTION 

§  3204.  Definition  and  distinctions. 

§  3205.  Eight  of  creditor  to  maintain  bill. 

§  3206.  Conditions  precedent. 

§  3207.  Parties. 

I.    ATTACHMENT,   GARNISHMENT  AND  EXECUTION 

A.  By  and  Against  Corporations  Generally 

§3128.  Against  domestic  corporations.  In  Tennessee  credi- 
tors of  a  corporation  may  sue  on  their  debt  in  a  court  of  equity, 
and,  if  their  bill  shows  legal  grounds,  may  have  an  attachment 
on  the  corporation's  property.  In  such  case  the  chancery  court 
is  exercising  the  jurisdiction  of  a  court  of  law.^ 

§3129.  Against  foreign  corporations — ^Attachment  in  gen- 
eral. And  a  foreign  corporation  which  has  not  become  do- 
mesticated is  a  nonresident  within  this  rule  although,  under  the 
laws  of  the  state  where  the  action  is  brought,  jurisdiction  to 
render  a  personal  judgment  against  it  m^y  be  acquired  by 
service  of  process  on  a  state  officer.^  Statutes  in  some  states  ex- 
pressly permit  an  attachment  where  the  defendant  is  a  foreign 
corporation  or  a  nonresident.'  It  has  been  held  that  the  words 
"foreign  corporation"  as  used  in  such  a  statute  mean  a  corpora- 
tion created  and  existing  by  the  laws  of  some  other  state  or  coun- 
try, and  are  not  used  in  the  same  sense  as  the  term  "nonresident" 
so  as  to  mean  merely  a  corporation  which  might  be  without  the 
jurisdiction  of  the  court  in  the  sense  that  a  nonresident  of  the 
state  is  without  the  jurisdiction.*  And  it  has  also  been  held 
that  the  fact  that  another  statute  provides  that  under  certain 
circumstances  the  domicile  of  a  corporation  organized  under  the 
laws  of  another  state  or  country  shall  be  deemed  and  held  to  be 
in  the  state  does  not  make  it  a  domestic  corporation,  but  that  it 
is  still  a  foreign  corporation  and  may  be  proceeded  against  by 
attachment.^     A   statute   authorizing    attachment   or  gamish- 

1  Willis    V.    Mann    Construetion  Uncle    Sam    Oil   Co.,   81   Okla.  8, 

Co.,  145  Tenn.  318,  236  S.  W.  282.  196  Pac.   142. 

8  Aetna    Ins.    Co.    v.    Robertson,  For    definitions    of   foreign  cor- 

126  Missj  387,  88  So.  883.  poration  see  §  59fi2,  infra. 

8  Magna   Oil   &   Refining   Co.   v.  6  Magna   Oil   &   Refining  Co.  v. 

Uncle  Sam  Oil  Co.,  81  Okla.  8,  196  Uncle  Sam  Oil  Co.,  81  Okla.  8,  196 

Pac.   142.  Pac.  142. 

4  Magna  Oil   &   Refining   Co.   v.  As   to   domestication  of  foreign 
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ment  of  the  property  of  a  "nonresident  debtor"  applies  to 
foreign  corporations  having  property  in  the  state.®  Jurisdiction 
over  property  of  a  foreign  corporation  is  acquired  by  a  valid 
levy  of  an  attachment  thereon  though  no  jurisdiction  is  acquired 
over  the  corporation.'  Where  an  attachment  has  been  properly 
levied,  and  the  officer  making  the  levy  is  not  required  to  take 
possession  of  the  attached  property,  the  jurisdiction  acquired  as 
a  result  of  the  attachment  and  levy  is  not  lost  by  the  departure 
of  the  garnishee  from  the  jurisdiction  with  the  property.*  A 
statute  authorizing  attachments  in  chancery  against  nonresidents 
in  suits  based  upon  "  demands,  founded  upon  any  indebtedness, 
whether  the  same  be  legal  or  equitable,"  authorizes  such  an  at- 
tachment in  an  action  by  a  state  revenue  agent  against  corpora- 
tions to  recover  statutory  penalties  for  violation  of  anti-trust 
laws.' 

B.    Property  and  Interests  8t(3)ject  in  General 

§3133.  Property  subject  in  general.  A  transferable  mem- 
bership in  a  chamber  of  commerce  may  be  attached,  where  the 
statute  permits  the  attachment  of  all  property,  real  or  person- 
al.^' "Where  a  person  organizes  a  corporation  to  carry  on  a  busi- 
ness previously  owned  by  himself,  and  transfers  aU  of  the  prop- 
erty used  in  the  business  in  return  for  its  stock,  such  property 
cannot  be  attached  as  his  property,  for  a  debt  incurred  by  him 
in  conducting  the  business  prior  to  the  transfer,  unless  the  in- 
strument by  which  the  transfer  is  effected,  leaves  an  attachable 
interest  in  him,"  or  unless  the  transfer  is  fraudulent  as  to  his 
creditors.^'' 

corporations  generally  see  §§  5707-  by  which  the  transfer  Is  effected 

5717,  infra.  that  it  is  made  subject  to  the  lia- 

6  Aetna   Ins.    Co.    v.    Robertson,  bilities.  outstanding    against    the 

126  Miss.  387,  88  So.  883.  business   does   not  reserve   to   the 

TStagg    V.     British     Controlled  transferor  any  attachable  interest 

Oilfields,  117  N.  Y.  Misc.  474,  192  in  the  property,'  but  at  most  is  an 

N.  Y.  Snpp.  596.  assumption   of   such   liabilities   by 

8  Stagg  V.  British  Controlled  Oil-  the  corporation,  creating  a  per- 
fields,  117  N.  T.  Misc.  474,  192  N.  sonal  obligation  on  its  part. 
Y.  Snpp.  596.  Sunderlin  v.  Terry,  95  Conn.  713, 

9  Aetna   Ins.    Co.    v.    Robertson,  112  Atl.  642. 

126  Miss.  387,  88  So.  883.  12  Where     everything     is     done 

10 Wagner  v.  Farmers'   Co-oper-  that    is    necessary    to    make    the 

ative  Exch.  Co.,  147  Minn.  376,  14  transfer  and  lawfully  organize  the 

A.  L.  E.  279,  180  N.  W.  231.  corporation,  neither  the  transferor 

11 A  provision  in  a  bill  of  sale  '  nor  the  corporation  is  chargeable 

599 


§  3135]  Private  Coepoeations  [Cli.  48 

§  3135.  Property  or  money  in  hands  of  oflScer  or  agent.*' 

§3137.  Property  of  foreign  corporation.  Choses  in  action 
belonging  to  a  foreign  corporation  are  subject  to  attachment 
under  the  New  York  statute,  as  for  example,  the  contract  right 
of  such  a  corporation  to  have  certain  options  transferred  to  it, 
which  are  transferable  to  any  person.**  Funds  of  a  foreign  in- 
surance company  in  the  hands  of  a  resident  insurance  agent  are 
subject  to  attachment  in  chancery  under  a  statute  providing  for 
attachment  against  a  nonresident  or  absconding  debtor  "and 
persons  in  the  state"  who  have  in  their  hands  effects  of,  or  are 
indebted  to"  such  debtor,  even  though  such  funds  are 'not  debts 
from  the  agent  to  the  company.**  The  word  "effects"  includes 
money,  notes,  accounts  for  premiums  on  policies,  etc.,  in  the 
hands  of  such  an  agent.*®  Where  funds  in  the  hands  of  in- 
surance agents .  belongiag  to  foreign  insurance  companies  are 
garnished  in  a  suit  by  the  state  against  such  companies  to  re- 
cover penalties  for  violation  of  the  anti-trust  statutes,  such 
agents  canot  defend  on  the  ground  that  they  are  entitled  to  re- 
tain such  funds  by  way  of  recoupment  for  claimed  injuries  to 
their  business  by  reason  of  the  unlawful  acts  of  the  corporations, 
where  they  do  not  plead  that  the  corporations  have  violated 
such  laws,  but,  on  the  contrary,  deny  that  they  have  done  so, 
and  have  filed  no  suit  to  recover  any  such  damages,  and  do  not 
ask  any  relief  against  the  corporations  by  cross-bill.*'' 

C.  Stock  and  Stockholders  and  Corporate  Bonds  ** 
D.  Particidar  Classes  of  Corporations 
§3159.  Banks — Deposits  generally.    A  county  suiag  to  re- 
cover deposits  in  the  Bank  of  North  Dakota,  which  was  estab- 

with    fraud    for   not    doing   more.  IS  Property  or  money  of  foreign 

Nor  does  the  fact  that   after  the  corporation,    see   §  3137,   infra, 

transfer  the  transferor  does  busi-  14  Stagg    v.    British    Controlled 

ness    in   his   own    name    and   uses  Oilfields,  117  N.  Y.  Misc.  474,  192 

some  of  the  property  in  such  busi-  N.  Y.  Supp.   596. 

ness  tend  to  show  that  the  previ-  IB  Nugent    &   PuUen   v.   Eobert- 

ous  transfer  was  fraudulent.    Sun-  son,  126  Miss.  419,  88  So.  895. 

derlin  V.  Terry,  95  Conn.  713,  112  16  Aetna  Ins.   Co.   v.  Robertson, 

Atl.  642.  126  Miss.  387,  88  So.  883. 

To  organize  a  personal  business  17  Nugent    &   PuUen   v.   Robert- 

into   a  corporation  does  not  raise  son,  126  Miss.  419,  88  So.  895. 

any    presumption    of   fraud.     Sun-  18  Shares  of   stock,   see   §§  3436- 

derlin  v.  Terry,  95  Conn.  713,  112  3444,   infra. 

Atl.  642.  Enforcement  of  statutory  liabil- 
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lished  and  is  owned  and  controlled  by  the  state,  may  institute 
garnishment  proceedings  against  other  banks  in  which  the  de- 
fendant has  redeposited  its  funds. ^* 

§3166.  National  banks — Garnishment.^" 

§3171.  Public  service  corporations  generally.  No  property 
reasonably  necessary  to  the  enjoyment  and  operation  of  the 
franchise  of  a  public  service  corporation  can  be  sold  on  a  writ 
of  levari  facias.^^  To  come  within  the  rule  the  property  must 
be  such  as  is  reasonably  essential  to  the  exercise  of  the  corpora- 
tion's  franchise.  The  necesaty  need  not  be  an  absolute  one, 
but  only  a  reasonable  necessity  taking  into  consideration  the 
character  of  the  service  rendered  by  the  corporation.^^ 

§3172.  Railroad  companies — Property  generally.  A  rail- 
road freight  station  and  ofSee  building  constituting  a  single 
structure  cannot  be  sold  on  a  writ  of  levari  facias,  though  some 
parts  of  it  are  rented  to  others  for  business  purposes.^*  A  fed- 
eral statute  provides  that  no  execution  or  process  other  than  on 
a  judgment  recovered  by  the  United  States  against  a  carrier, 
shall  be  levied  upon  the  property  of  any  carrier  where  the 
cause  of  action  on  account  of  which  the  judgment  was  obtained 
grew  out  of  the  possession,  use,  control  or  operation  of  any 
railroad  or  any  system  of  transportation  by  the  President  under 
federal  control.'^*  Under  this  provision  a  judgment  against  a 
railroad  company  on  a  cause  pf  action  which  arose  during 
federal  control  is  a  nullity,  and  to  all  intents  and  purposes  a 
judgment  void  in  law,  and  a  federal  court  will  enjoin  its  enforce- 
ment by  execution  against  the  property  of  the  carrier,  regardless 

ity,  see  6  Tleteher  Corp.  §  4126.  28  Hence  it  cannot  be  made  the 

18  Sargent   County  v.   State,  —  subject  of  a  mechanic 's  lien.    Mc- 

N.  D.  — ,  182  N.  W.  270.  Nulty    Bros.    v.    Pennsylvania    E. 

20  See  Ellis  v.   Emil  Blum   Co.,  Co.,  272  Pa.  442,  116  Atl.  362. 

—  Tex.  Civ.  App.  — ,  242   S.   W.  24  Seaboard  Air  Line  Ey.  Co.  v. 

1101.  Fowler,    275   Fed.    239. 

21  For  this  reason  such  property  The  statute  in  force  during  fed- 
is  not  liable  to  a  mechanic's  Hen.  eral  control  also  prohibited  the  is- 
McNulty  Bros.  v.  Pennsylvania  suance  of  execution  against  the 
E.  Co.,  272  Pa.  442,  116  Atl.  362.  director  general.    Payne  v.  Doubt- 

22McNulty     Bros.     v.     Pennsyl-       ful,  —  Tex.   Civ.  App.  — ,  236  S. 
vania  E.  Co.,  272  Pa.  442,  116  Atl.      W.  134. 
362. 
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of  the  amount  involved,  since  such  an  execution  is  not  due  proc- 
ess of  law.*" 

§  3176.  —  Garnishment  of  debt  due  by  company.  Under  the 
Federal  ■  Control  Act,  a  carrier  under  government  control  was 
subject  to  garnishment,  and  judgment  could  be  rendered  against 
it  for  a  debt  owing  by  it  to  the  principal  defendant.  Execution 
could  not  issue  on  such  judgment  against  the  director  general  of 
railroads,  nor  could  he  be  required  to  pay  the  money  into  court, 
but  the  same  could  be  collected  only  in  the  manner  provided  by 
the  act.*®  Judgment  could  not  properly  be  rendered  against 
the  railroad  company  as  a  corporation  under  such  circum- 
stances.*' The  corporation  could  be  held  liable  as  garnishee  for 
wages  earned  by  an  employe  of  the  railroad  administration, 
where  it  is  not  shown  that  it  ever  had  possession  of  the  money.*' 

F.  Practice  and  Procedwre 

§3184.  Process.  Typographical  errors  in  the  writ  of  gar- 
nishment will  be  disregarded.*'  Where  the  claimant  of  a  fund 
interpleaded  on  motion  of  the  garnishee  is  a  national  bank  doing 
business  in  another  state,  it  may  be  served  directly,  if  found 
within  the  jurisdiction,  and  by  publication  if  not.'" 

§  3190.  Affidavits — ^Attachment  by  corporation — Sufficiency. 

The  afBdavits  and  complaint  must  show  a  cause  of  action  in 
favor  of  the  plaintiff.'^    There  is  a  marked  distinction  between 

ZS  Seaboard  Air  Line  Ey.  Co.  v.  mere    typographical   error  and   is 

Fowler,  275  Fed.  239.  immaterial.     Sanders   v.  Farmers' 

26Hines  v.  Minor,  26  6a.  App.  State  Bank,  —  Tex.  Civ.  App.  — . 

278,   105    S.   E.    851;   Davis  v.   L.  228  S.  W.  635. 

N.  Dautzler  Lumber  Co.,  126  Miss.  30  Temple  v.  Eades  Hay  Co.,  — 

812,  89   So.  148;  Northfield  Trust  2Sr.  0.  — ,  114  S.  B.  162. 

Co.  V.  Cutting,  —  Vt.  — ,  115  Atl.  81  Facts  set  forth  in  a  complaint 

289.  and   affidavits  in   an   action  by  a 

27  Davis  V.  L.  N.  Dautzler  Lum-  corporation  against  a  foreign  cor- 
ber  Co.,  126  Miss.  812,  89  So.  148.  poration  held  to  sufficiently  allege 

28  Huermann  v.  Huermann,  —  a  cause  of  action  in  favor  of 
Mo.  App.  — ,  237  S.  W.  893.  plaintiff.    Finchley,  Inc.  v.  Cooper 

29  That  the  writ  of  garnishment  &  Co.,  198  N.  T.  App.  Div.  369, 
uses  the  word  "he"  in  referring  190  N.  Y.  Supp.  414. 

to    the    corporate    garnishee    is    a 
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an  affidavit  on  personal  knowledge  made  by  an  individual  plain- 
tiff, or  by  an  officer  of  a  plaintiff  corporation,  and  one  made  by 
a  third  person  who  would  not  necessarily  be  deemed  familiar 
with  the  facts  of  his  own  knowledge.  In  the  latter  case,  the 
affiant  must  state  the  sources  of  his  information,  from  which 
the  court  may  gather  whether  the  matters  asserted  by  him  are 
justified.'* 

§3192.  — Attachment  against  corporation — Foreign  cor- 
poration.*' Jurisdictional  defects  in.  the  papers  on  which  a 
warrant  of  attachment  is  issued  may  not  be  cured  by  supple- 
mental affidavits,  but  other  defects  may  be.'* 

§3193.  — Garnishment.  If  the  affidavit  of  garnishment, 
which  is  the  jurisdictional  foundation  of  the  action,  does  not 
fulfill  the  statutory  requirements,  no  jurisdiction  is  acquired 
by  the  court,  and  the  proceeding  is  void.'*  If  the  garnishee  is 
a  corporation,  it  must  be  named  as  a  corporation,  merely  giving 
its  name,  without  more,  is  not  sufficient.'^  If  the  affidavit  is 
made  by  a  person  other  than  the  plaintiff,  it  must  show  on  its 
face  that  it  is  made  by  some  person  authorized  to  act  in  his 
behalf.'''  The  right  to  amend  does  not  extend  to  defects  of  a 
jurisdictional  nature."  A  mistake  in  the  name  of  the  president 
of  a  bank  in  an  application  for  a  writ  of  garnishment  in  which 
the  bank  is  named  as  garnishee  is  immaterial,  where  the  statute 
does  not  require  that  any  officer  of  the  corporation  be  named.'^ 
An  affidavit  describing  the  garnishee  as  a  national  bank,  and  stat- 

82  Finchley,  Inc.  v.  Cooper  &  Co.,  86  Weber  v.  Wayne  Circuit 
198  N.  T.  App.  Div.  369,  190  N.  Judge,  217  Mieh.  561,  187  N.  W. 
T.  Supp.  414.  528. 

83  Necessary  allegations  as  to  37  Weber  v.  Wayne  Circuit 
breach  of  contract,  under  the  New  Judge,  217  Mich.  561,  187  N.  W. 
York  practice,  see  Dexter  &  Car-  528. 

peuter    v.  Lake    &    Export    Coal  38 Weber      v.      Wayne      Circuit 

Corp.,  196  N.  Y.  App.  Div.  766,  188  Judge,  217  Mieh.  561,  187  N.  W. 

N.  Y.  Supp.  623.  528. 

84 Dexter  &  Carpenter  V.  Lake  &  89 Sanders     v.     Farmers'     State 

Export  Coal  Corp.,  196  N.  Y.  App.  Bank,  —  Tex.  Civ.  App.  — ,  228  S. 

Div.  766,  188  N.  Y.  Supp.  623.  W.  635. 

85  Weber  v.  Wayne  Circuit 
Judge,  217  Mich.  561,  187  N.  W. 
528.  ■ 
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ing  that  it  is  a  private  corporation  doing  business  in  a  specified 
city,  county  and  state,  sufficiently  states  the  garnishee's  resi- 
dence.*" In  Michigan  it  is  sufficient  if  the  affidavit  and  writ 
show  that  the  garnishee  defendant  is  a  corporation  or  if  its 
name  imports  a  corporation,  and  it  is  not  necessary  that  they 
show  whether  it  is  a  domestic  or  a  foreign  corporation.*^  And 
the  designation  of  the  plaintiff  in  a  garnishment  affidavit  as  the 
"First  National  Bank  of  Hanford,  a  banking  corporation,"  is 
sufficient,  without  stating  whether  it  is  a  domestic  or  foreign 
corporation,  or  naming  the  state  or  country  under  whose  laws  it 
exists.*^  An  allegation  that  the  defendant  has  not  property  in 
his  possession  within  the  state  subject  to  execution  to  satisfy 
the  plaintiff's  debt  is  a  sufficient  compliance  with  a  statute  re- 
quiring the  affidavit  to  state  that  the  defendant  has  not  property 
in  his  possession  within  the  state,  subject  to  execution,  "suffi- 
cient" to  satisfy  such  debt.**  The  affidavit  for  garnishment  is 
sometimes  required  to  recite  that  the  plaintiff  has  judgment 
against  the  principal  defendant.**  A  special  appearance  by 
the  principal  defendant  for  the  purpose  of  moving  to  dismiss, 
whether  successful  or  unsuccessful,  is  not  a  submission  to  the 
general  jurisdiction  of  the  court,  and  does  not  cure  jurisdic- 
tional defects  in  the  affidavit.*^  A  general  appearance  by  the 
principal  defendant  in  the  main  case  does  not  cure  defects  in 
the  auxiliary  garnishment  proceeding,*^  nor  does  a  general  ap- 
pearance by  the  garnishee  in  the  garnishment  case  there  confer 
jurisdiction  over  a  principal  defendant  in  the  main  case.*''' 

§3194.  Service  or  levy — In  general.  In  Missouri,  not  only 
must  the  res  be  properly  attached,  but  there  must  be  some  form 

40  Ellis  V.  Emil  Blum  Co.,  —  S.  W.  635,  the  affidavit  was  held 
Tex.  Civ.  App.  — ,  242  S.  W.  1101.  to  be   sufficient  in  this  respect. 

41  First  Nat.  Bank  of  Hanford  45  Weber  v.  Wayne  Circuit 
V.  Morganthaler,  219  Mich.  300,  Judge,  217  Mich.  561,  187  N.  W. 
189  N.  W.  193.  528. 

42  First  Nat.  Bank  of  Hanford  46  Weber  v.  Wayne  Circuit 
V.  Morganthaler,  219  Mich.  300,  Judge,  217  Mich.  561,  187  N.  W. 
189  N.  W.  193.  528. 

43  Ellis  V.  Emil  Blum  Co.,  —  47  Weber  v.  Wayne  Circuit 
Tex.  Civ.  App.  — ,  242  S.  W.  1101.  Judge,  217  Mich.  561,  187  N.  W. 

44 In  Sanders  v.  Farmers'  State      528. 
Bank,  —  Tex.    Civ.   App.   — ,   228 
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of  valid  service  on  the  corporation.*'  If  personal  service  can- 
not be  had  then  there  must  be  substituted  service  by  publication 
or  service  personally  upon  the  defendant  in  another  state.*'  In 
that  state  a  valid  return  showing  that  no  person  representing  the 
corporation  on  whom  service  can  legally  be  made  can  be  found 
is  necessary  before  a  justice  of  the  peace  can  make  an  order  for 
constructive  service,  and  where  the  return  on  which  such  an 
order  is  based  is  insufficient,  an  attempted  constructive  service 
in  accordance  therewith  and  a  judgment  attempted  to  be  ren- 
dered thereon  is  void.^"  An  appeal  from  a  default  judgment 
constitutes  a  general  appearance  for  the  purposes  of  a  new 
trial." 

§3195.  — On  domestic  corporations.  In  Georgia  service  of 
garnishment  on  a  corporation  may  be  made  by  serving  the  agent 
in  charge  of  its  office  or  business.®^  In  that  state  the  president 
of  a  chartered  bank  is  the  alter  ego  of  the  corporation,  and  is 
the  only  person  who  by  virtue  o±  his  office  and  as  a  matter  of 
law  is  presumed  to  be  in  charge  of  its  office  and  business.^^ 
Service  on  the  cashier  of  a  bank  is  insufficient  where  the  presi- 
dent of  the  bank  has  active  personal  charge  of  its  office  and 
business  at  the  time  of  such  service,  though  he  is  not  personally 
present  in  the  bank  when  service  is  made.^* 

§  3196.  —  On  foreign  corporations — ^In  general.  Where  the 
statute  provides  that  service  shall  be  made  by  delivery  of  the 
copy  of  the  writ  to  any  agent  of  the  corporation  in  charge  of 
any  office  or  place  of  business,  or  if  it  has  no  office  or  place  of 
business  then  to  any  agent  or  employe  in  any  county  or  city 
where  such  service  may  be  obtained,  a  return  that  the  officer 
has  made, diligent  search  for  and  failed  to  find  the  president, 
vice-president  or  other  chief  officer  of  the  corporation,  but  does 

MWeidman   v.   Byrne,    207  Mo.          62Twilley   &  Hodges  v.   Middle 

App.  500,  226  S.  "W.  280.  Georgia   Bank,  28    Ga.  App.   416, 

MWeidman   v.   Byrne,    207  Mo.      Ill  S.  E.  694. 

App.  500,  226  S.  W.  280.  BSTwilley   &  Hodges  v.   Middle 

BOWeidman   v.   Byrne,    207  Mo.      Georgia   Bank,  28    Ga.  App.    416, 

App.  500,  226  S.  "W.  280.  Ill  S.  E.  694. 

Bl  Moreno-Burkham     Const.  Co.          84  Twilley   &  Hodges  v.   Middle 

V.  Thorpe,  152  Ark.  550,  237  S.  W.      Georgia   Bank,  28    Ga.  App.    416, 

427.  Ill  S.  E.  694. 
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not  say  that  he  searched  for  and  could  not  find  an  agent  of  the 
defendant  corporation  in  charge  of  an  office,  or  that  he  searched 
for  and  could  not  find  an  agent  or  employe  in  the  county,  is 
insufficient  on  which  to  base  an  order  for  constructive  service.^* 
It  is  sometimes  provided  that  writs  of  garnishment  shall  be 
served  in  the  manner  provided  for  the  service  of  summons.*® 

§  3197. Eflfect  of  appearance.*''    The  filing  of  an  answer 

by  a  foreign  corporation  garnishee,  doing  business  in  the  state 
in  a  county  other  than  that  in  which  the  proceeding- was  in- 
stituted, constitutes  an  appearance  and  gives  the  court  jurisdic- 
tion over  its  person,  even  though  such  answer  is  defective.** 

§  3198.  Return  of  service.  In  Georgia  if  service  of  garnish- 
ment on  a  corporation  is  perfected  by  serving  a  person  other 
than  its  president,  the  return  itself  must  indicate  that  the  cor- 
poration itself  was  served,  and  that  the  person  representing 
the  corporation  in  the  service  was  the  agent  in  charge  of  its 
office  or  business.*^  On  an  issue  made  by  a  traverse  to  such  a 
return,  where  the  garnishee  corporation  denies  that  the  person 
served  was  in  fact  the  agent  in  charge  of  its  office  and  busi- 
ness, the  presumption  of  law  is  in  favor  of  the  return,  but  this 
presumption  is  overcome  and  the  burden  assumed  under  the 
traverse  is  carried  when  it  is  made  to  appear  that  some  person 
other  than  the  one  served  was  and  remained  actually  in  charge 
of  the  office  and  business  at  the  time  the  service  was  made.®"  A 
return  may  be  amended  to  make  it  speak  the  truth.®'-    An  amend- 

66Weidman  v.   Byrne,    207   Mo.  on    I,    the    agent    and   person    in 

App.  500,  236  S.  W.   280.  charge     of     said     bank,"     shows, 

66  Sunada  v.  Oregon-Washington  prima  facie,  good  and  valid  ser- 
E.  &  N.  Co.,  118  Wash.  241,  203  vice  against  the  corporation.  Twil- 
Pac.  64.  ley   &   Hodges   v.   Middle   Georgia 

67  See   §3194,  supra.  Bank,  28  Ga.  App.  416,  111  S.  E. 
68Durfree   Mineral   Co.   v.   City      694. 

Nat.  Bank,  —  Tex.  Civ.  App.  — ,  fiOTwilley   &   Hodges  v.  Middle 

236  S.  W.  516.  Georgia   Bank,    28    Ga.    App.    416, 

69Twilley   &   Hodges  v.   Middle  111  S.  E.  694. 

Georgia  Bankj  28  Ga.  App.  416,  111  61  A  return  showing  service   on 

S.  B.  694.  a     named     person     described     as 

A    return    that    the    officer    has  "agent  in  charge  of  the  office  of 

served    the    bank,    "service    per-  said  county  for"  a  named  person, 

footed    by    serving    said   summons  it  may  be  amended  to  show  service 
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ment  when  made  relates  back  to  the  time  of  the  original  entry.*^ 
On  appeal  from  a  default  judgment,  no  presumption  can  be  in- 
dulged that  there  was  some  other  and  different  service  had 
from  that  shown  by  the  return,  and  the  judgment  wiU  be  re- 
versed where  the  return  does  not  show  the  facts  necessary  to 
constitute  a  valid  service.®' 

§3199.  Disclosure  or  answer  in  garnishment — In  general. 

Where  the  answer  is  defective,  the  garnishee  should  be  given 
an  opportunity  to  amend.** 

§  3201.  —  Verification.  The  answer  must  be  sworn  to  when 
the  statute  so  provides.®^ 

G.  Wrongful  Attachment 
§3202.  Liability  of  corporation.«« 

II.  creditors'  bills  and  bills  in  aid  of  execution 

§3204.  Definition  and  distinctions.  A  judgment  creditor's 
bill  is  in  essence  an  equitable  execution  comparable  to  proceed- 
ings supplemental  to  execution.*'' 

upon   the    corporation    by    service  not    be    set    aside    on   the    ground 

of   the    summons    personally    upon  that   the   original  return   does   not 

said  named  person,  describing  him  show  a   legal   service.    And   where 

as   agent   in    charge    of   the    office  the   garnishee   is   in   default  when 

for  said  county  for  said   corpora-  the  amendment  is  allowed,  it  will 

tion.     American    By.   Express   Co.  not  be  permitted  to  answer  after 

V.  Eeville,  28  Ga.  App.  249,  111  S.  such  allowance.    American  Ey.  Ex- 

B.  65.  press   Co.  v.  Eeville,  28  Ga.  App. 

An  amendment  may  be  allowed  249,  111  S.  E.  65. 

after  judgment  by  default  has  been  63  Moreno-Burkham     Const.     Co. 

entered  against  the  garnishee  and  v.  Thorpe,  152  Ark.  550,  237  S.  W. 

it  has  moved  to  set  the  same  aside  427. 

on  the  ground  that  ijt  had  never  64Durfree   Mineral    Co.    v.    City 

been    served,    where    it    does    not  Nat.  Bank,  —  Tex.  Civ.  App.  — , 

traverse    the    amended    return    or  236  S.  W.  516. 

offer  any  evidence  to  sustain  such  65Durfree    Mineral    Co.    v.    City 

a  traverse.    American  Ey.  Express  Nat.  Bank,  —  Tex.   Civ.  App.  — , 

Co.   v.   Eeville,   28    Ga.   App.    249,  236  S.  W.  516. 

Ill  S.  E.  65.  66  See    Lancaster    v.     Corsicana 

62  If  the  amended  return  shows  Nat.  Bank,  —  Tex.  Civ.  App.  -~, 

a  proper  service,   a   default   judg-  229  S.  "W.  580. 

ment    against    the    garnishee    will  67  Pierce   v.   United   States,    255 
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§  3205.  Right  of  creditor  to  maintain  bill.  It  is  only  where 
the  inherent  jurisdiction  of  equity,  or  its  jurisdiction  as  ex- 
tended by  statute,  is  invoked  that  a  lien  is  fixed  by  the  filing  of 
a  biU  by  a  creditor  to  reach  specific  property,  as  where  a  judg- 
ment creditor  seeks  to  set  aside  a  fraudulent  conveyance,  or 
shows  a  trust  in  the  property  sought  to  be  reached,  or  a  lien 
thereon  in  his  favor.  Where  no  such  grounds  of  equitable 
jurisdiction  are  shown  no  lien  is  fixed  by  the  filing  of  such  a  bill 
by  a  creditor  of  the  corporation  who  has  not  recovered  judgment. 
A  court  of  equity  has  no  jurisdiction  to  aid  the  holder  of  a 
purely  legal  claim  to  subject  an  equitable  interest  to  the  satis- 
faction of  his  claim.^* 

§  3206.  Conditions  precedent.  In  a  suit  to  enforce  the  lien 
of  a  judgment  on  lands  alleged  to  belong  to  the  defendant  cor- 
poration, the  plaintiff  must  allege  and  prove  that  he  has  a  valid 
subsisting  judgment.^'  The  lien  of  a  judgment  is  not  barred  by 
laches  so  long  as  it  is  not  barred  by  the  statute  of  limitations. 
It  is  not  barred  so  long  as  there  is  a  right  to  sue  out  execution, 
or  scire  facias  to  revive  it.'"  Under  the  West  Virginia  statute, 
in  a  suit  to  enforce  the  lien  of  a  judgment  against  real  prop- 
erty, the  court  cannot  decree  a  sale  of  such  property  unless  it 
finds  that  the  rents,  issues,  and  profits  thereof  will  not  be  sufS- 
eient  to  pay  off  the  lien  and  costs  within  five  years.'^  The 
holder  of  a  judgment  lien  upon  real  estate  subsequent  in  time 
to  a  vendor's  lien  against  the  same  is  not  barred  from  assert- 
ing his  lien  against  the  judgment  debtor  because  he  did  not 
set  it  up  and  seek  to  have  it  enforced  in  a  suit  to  enforce  the 
vendor's  lien.''^  In  a  lien  creditor's  suit,  where  it  appears  that 
the  plaintiff's  judgment  is  the  only  lien  against  real  estate,  and 
the  amount  thereof  is  clearly  ascertainable  from  the  proof  in- 

TJ.  S.  398,  65  L.  Ed.  697,  aff'g  257  Lumber   Co:,   89   W.   Va.    326,   109 

Fed.  514,  260  Fed.  158.  S.  E.  251. 

68  Willis  V.  Mann  Construction  71  Cunningham  v.  Birch  Eiver 
Co.,  145  Tenn.  318,  236  S.  W.  282.  Lumber   Co.,    89   W.   Va.    326,   109 

69  Transcript     of     judgment     of  S.  E.  251. 

justice    of    the    peace    held    insuf-  72  Even    if   he    might    have   had 

ficient.        Cunningham      v.      Birch  it    enforced   in   that   suit,   he   was 

Eiver  Lumber  Co.,  89  W.  Va.  326,  not    obliged    to    do    so.     Cunning- 

109   S.   E.   251.  ham    v.   Birch    Eiver   Lumber   Co., 

70  Cunningham    v.    Birch    Eiver  89  W.  Va.  326,  109  S.  B.  251. 
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Ch.  48]        Attachment,  G-abistishmbnt,  etc.         [§3207 

troduced,  it  is  not  error  to  decree  a  sale  of  such  real  estate  in 
satisfaction  of  such  lien  without  referring  the  cause  to  a  com- 
mission to  audit  the  liens.''*  On  a  bill  in  aid  of  execution  the 
court  of  chancery  will  not  grant  a  new  trial  in  the  action  in 
which  judgment  was  recovered  against  the  corporation.''* 

§3207.  Parties.  In  a  lien  creditor's  suit  any  party  holding 
a  lien  upon  the  property  sought  to  be  subjected  may  file  a  peti- 
tion asserting  such  lien  without  being  made  a  formal  party  to 
the  suit,  and  he  may  do  this  for  the  purpose  of  showing  that  an 
apparent  lien  in  his  favor  has  been  discharged.''^ 


78  Cunningham  v.  Birch  Eiver 
Lumber  Co.,  89  W.  Va.  326,  109  S. 
B.    251. 

74  Miller  v.  Griswold  Bldg.  Co., 
217  Mich.  192,  185  N.  W.  677. 

VB  Where  the  holder  of  an  appar- 
ent lien  files  a  pleading  in  a  suit 
to  enforce  a  judgment  on  land 
alleging   that   such    apparent    lien 


has  been  discharged,  the  court 
should  not  dismiss  him  from  the 
suit,  but  should  decree  such  lien 
to  be  discharged  and  provide  for 
the  execution  of  a  release  there- 
of. Cunningham  v.  Birch  Eiver 
Lumber  Co.,  89  W.  Va.  326,  109 
S.  E.  251. 
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CHAPTER  49 
Quo  Warranto 

I.   OEIGIN   AND   NATURE   Or  REMEDY 

§  3223.  Remedy  by  writ  or  by  information  in  the  United  States — ^Nature  of 
proceeding. 

II.   WHEN  EEMLDY  AVAILABLE 

§  8224.  Purpose  and  propriety  of  remedy  generally — Eedress  of  public  or 
private  grievances. 

§  3227.  Determination  of  corporate  existence  and  powers. 

§3228.  Abuse  or  misuse  of  franchises;  violation  of  criminal  laws;  anti- 
trust acts. 

§  3230.  Abuse,  misuser,  nonuser  or  usurpation  of  licenses,  privileges  and 
special  or  secondary  franchises. 

§  3232.  Ouster  of  foreign  corporations. 

§  3233.  Ouster  of  corporate  officers. 

§  3234.  Effect  of  existence  of  other  remedies — In  general. 

III.   PROCEDURE 

§  3236.  Jurisdiction  and  venue. 
§  3242.  Parties  defendant. 
§  3268.  Plea,  answer  or  return. 
§  3266.  Defenses  in  general. 

I.    ORIGIN    AND    NATURE    OF    Ri5MEDT 

§3223.  Remedy  hy  writ  or  by  information  in  the  United 
States — Nature  of  proceeding.  Quo  warranto  is  a  civil  pro- 
ceeding.^ In  Ohio  though  a  quo  warranto  proceeding  in  the 
supreme  court  is  designated  a  civil  action,  it  is  nevertheless  d 
special  proceeding  by  force  of  the  statute  regulating  the  pro- 
cedure in  such  cases.*  Quo  warranto  is  not  in  any  sense  a  writ 
of  correction  or  review.* 

1  State  V.  Norborne  Land  Drain-  bus,  D.  &  M.  Electric  Co.,  104 
age   Dist.   Co.,  290  Mo.   91,   234  S.      Ohio   120,   135  N.  E.  297. 

W.   344.  Sit  will  not   lie   to  review  and 

2  State   ex   rel.  Price   v.   Colum-      annul  the  action  of  a  court  in  ex- 
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Ch.49]  Quo  Wabeanto  [§3230 

n.   WHEN   EEMKDY   AVAILABLE 

§  3224.  Purpose  and  propriety  of  remedy  generally — Redress 
of  public  or  private  grievances.  Quo  warranto  is  not  pri- 
marily an  action  in  the  interest  of  any  individual,  but  is  in- 
tended to  protect  the  public  generally  against  the  unlawful 
usurpation  of  franchises  and  offices.* 

§3227.  Determination  of  corporate  existence  and  powers. 

The  question  of  corporate  existence  can  only  be  tested  by  quo 
warranto  proceedings  instituted  by  the  state,  and  not  by  a  suit 
for  injunction  instituted  by  an  individual.*  Quo  warranto  is 
the  proper  remedy  where  a  corporation  is  illegally  organized.^ 

§  3228.  Abuse  or  misuse  of  franchises ;  violation  of  criminal 
laws;  anti-trust  acts.  Quo  warranto  is  the  proper  remedy 
where  a  corporation  is  misusing  its  powers.'''  It  will  lie  to  pre- 
vent a  corporation  from  practicing  law.*  And  a  corporation 
guilty  of  violating  anti-trust  statutes  or  of  unlawful  discrimina- 
tion for  the  purpose  of  destroying  competition  may  be  pro- 
ceeded against  by  quo  warranto,  although  it  has  not  been  pre- 
viously convicted  of  so  doing.' 

§3230.  Abuse,  misuser,  nonuser  or  usurpation  of  licenses, 
privileges  and  special  or  secondary  franchises.  Quo  warranto 
is  a  proper  remedy  where  there  is  a  misuser  of  a  secondary 
franchise,  as  where  a  street  railway  company  refuses  to  re- 
move its  tracks  to  the  center  of  the  highway  and  to  pave  between 
its  rails,  as  required  by  its  franchise.^" 

tending  the   boundary  lines    of   a  'Ellis    v.    Prudential    Sav.    Co., 

drainage  district  and  to   oust  the  104  Ohio  599,  136  N.  E.  273. 

district    from    exercising    its    cor-  8  People    v.    Merchants    Protee- 

porate  powers  over  lands  included  tive    Corp.,   —    Cal.   — ,    209    Pae. 

in   the    extension.     State   v.    Nor-  863. 

home  Land  Drainage  Dist.  Co.,  290  Note  11  Cal.  Law  Review  120. 

Mo.  91,  234  S.  W.  344.  9  State     ex     inf.     McAllister     v. 

*  State  V.  Norborne  Land  Drain-  Blattner  Bros.,  —  Mo.  — ,  226   S. 

age  Dist.  Co.,  290  Mo.  91,  234  S.  W.   253. 

:W.  344.  10  State   ex  rel.  Price  v.  Colum- 

B  Sherwood  v.  Greater  Mammoth  bus,    D.    &    M.    Electric    Co.,    104 

Vein  Coal  Co.,  193  Iowa  365,  185  Ohio  120,  135  N.  E.  297. 
N:   W.   279. 

6  Ellis    V.    Prudential    Sav.    Co., 
'104  Ohio  599,  136  N.  E.  273. 
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§  3232.  Ouster  of  foreign  corporations.  Quo  warranto  is  the 
proper  remedy  to  test  the  validity  of  a  license  issued  by  the 
superintendent  of  insurance  to  an  insurance  company  to  do  busi- 
ness in  the  state,  by  virtue  of  which  the  company  is  exercising 
a  franchise  or  privilege  claimed  to  be  in  contravention  of  law.^^ 

§  3233.  Ouster  of  corporate  officers.^* 

§3234.  Effect  of  existence  of  other  remedies — In  general. 

Quo  warranto  will  lie  where  there  is  a  misuser  of  a  secondary 
franchise,  although  another  remedy  is  provided  for  in  the 
franchise.  ^^ 

III.    PROCEDURE 

§  3236.  Jurisdiction  and  venue.  In  Missouri  jurisdiction  is 
conferred  upon  the  supreme  eourt.^*  In  Kansas,  although  the 
supreme  court  has  original  jurisdiction  of  quo  warranto  pro- 
ceedings in  which  the  state  charges  abuse  on  the  part  of  a 
corporation  and  its  managing  officers,  in  the  exercise  of  its  dis- 
cretion it  will  refuse  to  entertain  such  a  proceeding  where  an 
inferior  court  has  already  acquired  jurisdiction  of  a  cause  in 
which  the  same  questions  are  involved  and  can  be  determined.*' 

§  3242.  Parties  defendant.  Where  it  is  sought  to  call  in 
question  the  exercise  of  rights  emanating  from  the  people,  the 
proceeding  must  be  against  the  individuals  charged  with  the 
usurpation.*^  An  information  against  a  corporation  in  its  cor- 
porate name  to  secure  a  forfeiture  of  its  corporate  franchise  ad- 
mits the  existence  of  the  corporation,  and  its  corporate  exist- 
ence cannot  afterwards  be  controverted.*' 

11  State  ex  rel.  Phelps  v.  Gear-  IB  State  ex  rel.  Hopkins  v.  Kan- 
heart,  104  Ohio  422,  135  N.  E.  606.  sas    Casualty    &    Surety    Co.,    HI 

12  See   §  1699,  supra.  Kan.  139,  206  Pae.  331. 

13  State  ex  rel.  Price  v.  Colum-  IBBaird  v.  Community  High 
bus,  D.  &  M.  Electric  Co.,  104  School  Dist.,  304  111.  526,  136  N. 
Ohio   120,  135  N.  E.   297.  E.  671. 

Instate    ex    inf.    McAllister    v.  iTBaird     v.     Community     High 

Blattner  Bros.,  —  Mo.  — ,  226  S.  School  Dist.,  304  111.  526,  136  N. 
W.  253.  E.  671.     And  see  §353,  supra. 
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§  3258.  Plea,  answer  or  return.  Although  the  Ohio  statute 
provides  that  the  answer  in  a  quo  warranto  proceeding  in  the 
supreme  court  may  contain  as  many  several  defenses  as  exist, 
such  defenses  must  be  in  harmony  with  the  statutory  subject  of 
the  action.^* 

§  3266.  Defenses  in  general.  In  proceedings  against  an  elec- 
tric railway  company  for  misuser  of  its  franchise  in  failing  to 
remove  its  tracks  to  the  center  of  the  highway  and  to  pave,  be- 
tween the  rails  as  its  franchise  requires  it  to  do  when  the  high- 
way is  improved,  defenses  in  its  answer  directed  to  the  regularity 
of  the  proceedings  to  improve  the  highway  are  improper.^^ 

18  State   ex  rel.  Price  v.  Colum-  19  State  ex  rel.   Price  v.  Colum- 

bus, D.  &  M.  Electric  Co.,  104  Ohio      bus,    D.    &    M.    Electric    Co.,    104 
120,  135  N.  E.  297.  Ohio  120,  135  N.  E.  297. 
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CHAPTER  50 
Mandamus 

I.   GENERAL  CONSIDERATIONS 

§  3277.  The  remedy  in  general. 

§  3278.  General  principles  controlling  employment  of  writ. 

II.   ACTS  AS  TO  WHICH  REMEDY  MAT  BE  INVOKED 

§  3279.  Duties  arising  out  of  contracts. 

§  3285.  Calling  and  holding  of  meetings. 

§  3286.  Calling  and  holding  of  election  and  determining  title  to  office ;  re- 
instatement in  office. 

§  3287.  Inspection  of  corporate  books  and  records. 

§  3288.  Bestoration  of  membership  in  corporation. 

§  3289.  Bestoration  of  membership  in  association  or  society. 

§  3290.  Compelling  admission  or  restoration  as  student  in  educational  in- 
stitution. 

§  3292.  Transfer  of  stock  on  corporate  books. 

§  3293.  Delivery  of  books  and  records  to  proper  officer. 

§  3294.  Performance  of  duties  as  to  taxes. 

III.   APPLICATION   OP  REMEDY   TO  PARTICULAR    CORPORATIONS 

§  3295.  Public  service  corporations — In  general 

§  3298.  —  Electric  light  companies 

§  3303.  —  Railroads. 

§3304.  — Street  railways. 

§  3305.  —  Telephone  companies. 

§  3306.  —  Waterworks  and  irrigation  companies. 

§  3307.  Foreign  corporations. 

§3309.  Preliminary  requisites;  jurisdiction. 

§3310.  Parties. 

§  3311.  Pleading. 

§3312.  Trial. 

§  3313.  Appeal  and  error. 

I.    GENERAL  CONSIDERATIONS 

§  3277.  The  remedy  in  general.^    Mandamus  is  a  prerogative 
writ,  and  is  sometimes  denominated  by  statute  a  special  pro- 

1  Mandamus     to     compel     filing      corporation,  etc.,  by  public  officers, 
or   approval  of  certificates   of   in-      see    §  212,   supra.    Where   corpora- 
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ceeding.*  The  writ  will  only  issue  in  cases  of  necessity,  and 
not  where  there  is  doubt  as  to  its  necessity  or  propriety.'  As  a 
rule  the  writ  will  not  issue  where  the  plaintiff  has  a  better, 
speedier  and  more  adequate  remedy  in  equity,*  or  where  there 
is  a  plain  and  adequate  remedy  in  the  ordinary  course  of  the 
law,  or  a  specific  statutory  remedy  which  is  fully  adequate  to 
correct  the  grievances  complained  of.*  Mandamus  will  not  is- 
sue to  require  the  superintendent  of  insurance  to  revoke  all 
licenses  issued  by  his  department  to  insurance  companies  by 
authority  of  which  they  engage  in  writing  indemnity  insurance 
of  a  particular  chafacter  which  it  is  claimed  violate  the  state 
law,  since  there  is  a  more  adequate  remedy  by  separate  quo 
warranto  proceedings  against  the  offending  corporations.®  Un- 
der the  Illinois  statute  the  writ  of  mandamus  will  be  allowed 
where  it  wiU  afford  a  proper  and  sufficient  remedy,  even  though 
the  petitioner  may  have  another  specific  legal  remedy.'  The 
granting  of  the  writ  is  largely  within  the  sound  judicial  discre- 
tion of  the  court,  to  be  exercised  upon  principles  of  equity.^ 

§3278.  General  principles  controlling  employment  of  writ. 

A  corporation  may  be  compelled  to  obey  a  peremptory  writ  of 
mandamus.'  Mandamus  will  lie  to  compel  a  corporation  to  per- 
form a  specific  legal  duty  to  the  public,^"  as  a  specific  legal  duty 
imposed  by  statute.^^    The  office  of  mandamus  is  to  compel  the 

tion  has  same  name  as  or  one  simi-  State   ex   rel.   Kopriva  v.   Larson, 

lar  to  that  of  another  corporation,  —  N.  D.  — ,  189  N.  W.  626. 

see  §  724,  supra.  6  State    ex   rel.   Phelps   v.   Gear- 

8  State   ex  rel.  Kopriva  v.  Lar-  heart,  104  Ohio  422,  135  N.  E.  606. 

son,  —  N.  D.  — ,  189  N.  W.   626.  7  People    v.    Kent,   300   111.   324, 

8  Independent    Brewing    Go.    of  133  N.  E.  276. 

Pittsburgh  V.   Colonial   Trust   Co.,  8  Telluride    Power    Co.    v.    City 

273  Pa.  12,  116  Atl.  518.  of  Teague,  —  Tex.  Civ.  App.  — , 

4  Taylor  v.  Tempe  Investigating  240  S.  W.  951. 

Canal  Co.,  21  Ariz.  574,  193  Pac.  State   ex   reL   Hyde  v.   Jackson 

12.  County   Medical  Soe.,  —  Mo.   — , 

6  As  where  the  statute  provides  243  S.  W.  341. 

a  more   adequate   remedy  by   quo  9  Wilson     v.     Mackinaw     State 

warranto.    State  ex  rel.  Phelps  v.  Bank,  217   111.  App.  494. 

Gearheart,  104  Ohio  422,  135  N.  B.  10  Hardee  v.  State  ex  rel.  Gaines, 


606. 


83  Ela.  544,  91  So.  909. 

IS 
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There   must   be  no    other   plain,  11  People  v.   Kent,   300  IlL   324, 

speedy     and-     adequate     remedy.      133  N.  B.  276. 


§  3278] 


Peivate  Coepokations 


[Ch.  50 


performance  of  a  plain  and  positive  duty.^*  Before  the  writ 
will  issue  a  clear  and  definite  right  to  it  must  be  disclosed.^* 
The  party  applying  for  it  must  show  a  clear  legal  right  to  have 
the  thing  done,  which  is  asked  for,^*  and  a  clear  legal  duty  on 
the  part  of  the  corporation  to  do  it.^^  There  must  be  some 
specific  duty  to  the  relator,  expressly  imposed  by  the  terms  of 
the  corporation's  charter  or  necessarily  arising  from  the  nature 
of  the  privileges  or  obligations  which  the  charter  creates.^®  The 
writ  cannot  issue  to  compel  the  doing  of  a  specific  thing  which 
has  already  been  done.^'  And  it  is  never  granted  in  anticipa- 
tion of  an  omission  of  duty,  but  only  after  actual  default.^'  Nor 
will  it  issue  where  it  would  not  give  a  complete  or  full  remedy." 
It  must  also  sufficiently  appear  that  the  corporation  has  power 
to  grant  the  relief  sought.^"  "The  writ  is  never  issued  if  the 
court  is  convinced  that  it  would  be  unavailing,  or  that  it  would 
be  vain  and  futile  for  the  purpose  for  which  it  is  sought.  "^^ 
While  the  use  and  extent  of,  the  writ  is  not  to  be  controlled  by 
mere  agreement  of  the  parties,  a  judgment  ordering  the  writ 


12  North  Carolina  Public  Service 
Co.  V.  Southern  Power  Co.,  282 
Fed.  837,  certiorari  granted,  43 
Sup.   Ct.   94. 

IS  Telluride  Power  Co.  v.  City  of 
Teague,  —  Tex.  Civ.  App.  — ,  240 
S.  W.  951. 

14  Taylor  v.  Tempe  Irrigating 
Canal  Co.,  21  Ariz.  574,  193 
Pae.  12;  State  v.  Sherman  Oil  Co., 
—  Del.  Super.  Ct.  — ,  117  Atl.  122; 
Hardee  v.  State  ex  rel.  Gaines,  83 
Fla.  544,  91  So.  909;  S.  F.  Bowser 
&  Co.  V.  State  ex  rel.  Hines,  — 
Ind.  — ,  137  N.  E.  57;  State  ex 
rel.  Kopriva  v.  Larson,  —  N.  D. 
— ,  189  N.  "W.  626. 

It  will  not  lie  to  establish  as 
well  as  enforce  a  claim  of  uncer- 
tain merit,  but  if  the  right  is 
doubtful  it  must  first  be  estab- 
lished in  some  other  form  of  ac- 
tion. S.  F.  Bowser  &  Co.  v.  State 
ex  rel.  Hines,  —  Ind.  — ,  137  N. 
E.  57, 


16  Taylor  v.  Tempe  Irrigating 
Canal  Co.,  21  Ariz.  574,  193  Pae. 
12;  Chicago,  R.  I.  &  P.  E.  Co.  v. 
People  ex  rel.  Board  of  Com'rs,  69 
Colo.  266,  193  Pae.  668;  Pardee 
V.  State  ex  rel.  Gaines,  83  Fla. 
544,  91  So.  909. 

16  Independent  Brewing  Co.  of 
Pittsburgh  v.  Colonial  Trust  Co., 
273  Pa.  12,  116  Atl.  518. 

17  Telluride  Power  Co.  v.  City 
of  Teague,  —  Tex.  Civ.  App.  — , 
240  S.  W.  951. 

18  North  Carolina  Public  Service 
Co.  V.  Southern  Power  Co.,  282 
Fed.  837,  certiorari  granted,  43 
Sup.  Ct.  94. 

19  State  ex  rel.  Phelps  v.  Gear- 
heart,  104  Ohio  422,  135  N.  E. 
606. 

20  State  V.  Sherman  Oil  Co.,  — 
Del.  Super.  Ct.  — ,  117  Atl.  122. 

21  State  V.  Sherman  Oil  Co.,  — 
Del.  Super.  Ct.  — ,  117  AtL  122. 
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to  issue  entered  by  mutual  consent  of  tlie  parties  has  the  same 
force,  dignity  and  eifect  as  a  judgment  expressing  the  result 
of  a  contested  case.^''  It  has  been  held  that  mandamus  will  lie 
to  compel  a  national  bank,  acting  as  a  legal  depositary  and  de- 
pository of  county  funds,  to  pay  over  the  same,  since  in  so  acting 
it  occupies  a  position  quasi  official  in  character.''^ 

II.   ACTS  AS  TO  WHICH  REMEDY  MAT  BE  INVOKED 

§3279.  Duties  arising  out  of  contracts.  Duties  imposed 
upon  a  corporation,  not  by  virtue  of  express  laws  or  the  condi- 
tions of  its  charter,  but  arising  out  of  contract  relations,  will 
not  be  enforced  by  mandamus,  since  the  use  of  the  writ  is  limited 
to  obligations  imposed  by  law.^*  So  mandamus  will  not  lie  to 
compel  a  corporation  acting  as  trustee  under  a  corporate  mort- 
gage securing  an  issue  of  bonds  to  invest  a  sinking  fund  in  ac- 
cordance with  the  provisions  of  the  trust  agreement.^* 

§  3285.  Calling  and  holding  of  meetings.^^ 

§3286.  Galling  and  holding  of  election  and  determining 
title  to  office;  reinstatement  in  office.^''' 

§  3287.  Inspection  of  corporate  books  and  records.^^ 

§  3288.  Restoration  of  membership  in  corporation.^^ 

§  3289.  Restoration  of  membership  in  association  or  society. 

Mandamus  will  not  lie  to  restore  membership  in  a  voluntary  un- 

82  Telluride  Power  Co.  v.  City  of  Pittsburgh   v.   Colonial   Trust   Co., 

Teague,  —  Tex.  Civ.  App..  — ,  240  273  Pa.  12,  116  Atl.  518. 

S.  W.  951.  26  Stockholders '     meetings,     see 

23  State  ex  lel.  Kopriva  v.  Lar-  §  1632,   supra. 

son,  —  N.  D.  — ,   189  N.  W.  626,  27  Stockholders'     meetings,     see 

holding    further    that    the    county  §  1632,  supra. 

auditor  was  a  proper  person  to  ap-  Right  to  a  corporate  office,  see 

pear   as   relator   in    such   proceed-  §  1699,  supra. 

ings.  28  See   §§2844-2847. 

24  Independent  Brewing  Co.  of  29  See  Gerseta  Corp.  v.  Silk 
Pittsburgh  v.  Colonial  Trust  Co.,  Ass'n  of  America,  200  N.  T.  App. 
273  Pa.  12,  116  Atl.  518.  Div.  890,  192  N.  Y.  Supp.  370. 

25  Independent   Brewing    Co.    of 

617 


§  3289]  Private  Cobpoeations  [Ch.  50 

incorporated  association,  such  as  an  unincorporated  trade 
union,'"  or  an  unincorporated  medical  society ,'i  for  the  reason 
that  in  such  cases  no  property  rights  are  involved.*^  And 
especially  is  this  true  where  the  relator  does  not  come  with  clean 
hands.'* 

§3290.  Compelling  admission  or  restoration  as  student  in 
educational  institution.  The  board  of  directors  of  a  fraternal 
organization,  which  is  authorized  to  establish  homes  for  the  care 
and  support  of  orphans,  may  maintain  mandamus  to  secure  the 
admission  of  children  admitted  to  such  a  home  to  the  public 
schools,  where  such  board  is  given  authority  to  sue.'* 

§  3292.  Transfer  of  stock  on  corporate  books.'^ 

§3293.  Delivery  of  books  and  records  to  proper  ofScer, 

Mandamus  will  lie  to  compel  a  retiring  oflSeer  to  deliver  books 
and  papers  belonging  to  the  corporation  to  his  successor.'^  The 
title  to  the  office  cannot  be  tried  in  such  a  proceeding.''''  The 
writ  will  issue  in  favor  of  a  person  who  shows  a  prima  facie 
right  to  the  office  even  where  the  title  to  the  office  is  in  dispute," 
at  least  where  the  person  in  possession  is  not  a  de  facto  ofScer." 

§  3294.  Performance  of  duties  as  to  taxes.  Mandamus  is  a 
proper  remedy  to  compel  a  corporation  or  its  officers  to  perform 

SOBuike    V.    Monumental    Divi-  Board  of  Education,  —  W.  Va.. — , 

sion,  No.  52,  Brotherhood  of  Loco-  110  S.  E.  440. 
motive  Engineers,  273  Fed.  707.  SB  See   §  3818,   infra. 

81  State  ex  rel.  Hyde  v.  Jackson  36  Carpenter  v.  Clark,  217  Mich. 

County   Medical   Soc,   —  Mo.   — ,  63,  185  N.  W.  868. 
243  S.  W.   341.  37  See  §  1827,  supra. 

32  The  fact  that  the  society  owns  88  Where  the  minutes  show  that 

valuable    property    and    that    the  the  relator  received  a  majority  of 

member  has  paid  his  dues  does  not  the  votes  east  at  a  valid  election, 

give  him  a  property  right  sufficient  it    is    no    defense    that   the   votes 

to  form  a  basis  for  the  writ.   State  were     fraudulently     counted     and 

ex    rel.   Hyde   v.   Jaekson    County  that    the     defendant    was    really 

Medical   See.,  —   Mo.   — ,   243    S.  elected.     Carpenter   v.   Clark,   217 

"W.   341.  Mich.  63,  185  N".  W.  868. 

38  State  ex  reL  Hyde  v.  Jackson  89  Carpenter  v.  Clark,  217  Mieh. 

County   Medical  Soc,  —  Mo.   — ,  63,  185  N".  "W.  868. 
243  S.  W.  341.  As  to  who  are  de  facto  officers, 

84  Grand  Lodge,  L   O.   O.   E.   v.  see   §  1834  et   seq.,   supra. 
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a  specific  legal  duty  imposed  upon  them  by  statute  in  connection 
with  the  assessment  and  collection  of  taxes  against  the  corpora- 
tion or  its  stockholders.*"  In  Illinois  the  writ  will  issue  to  com- 
pel the  agent  of  a  foreign  insurance  company  doing  business  in 
the  state  to  make  a  return  of  the  amount  of  the  net  receipts 
of  his  agency  for  the  purpose  of  taxation  as  required  by  the 
statute,  even  though  the  petitioner  may  have  another  specific 
legal  remedy.*^ 


in.   APPLICATION    OF  REMEDY   TO  PAETICULAE   COKPORATIONS 

§  3295.  Public  service  corporations — In  general.  Mandamus 
is  a  proper  remedy  to  compel  a  public  service  corporation  to 
perform  its  duties  for  the  benefit  of  the  public.*^  Mandamus 
will  lie  to  enforce  a  continuous  legal  duty  on  the  part  of  such  a 
corporation.*'  Generally  it  will  lie  only  where  there  has  been 
an  actual  default  on  the  part  of  the  corporation,  and  not  in 
anticipation  of  a  supposed  omission  of  duty  in  the  future,** 
but  it  may  be  used  to  compel  the  performance  of  prospective 
duties  in  extreme  cases.**  It  will  not  lie  to  compel  a  corporation 
to  do  something  that  it  is  not  shown  that  its  charter  or  the  gen- 
eral law  authorizes  it  to  do.*^    Nor  to  compel  it  to  perform  a 


40  People  V.  Kent,  300  111.  324, 
133  N.  E.  276. 

41  It  will  issue  after  the  time 
fixed  by  the  statute  for  making 
the  return  has  expired,  since  the 
duty  to  make  such  return  is  not 
thereby  abrogated,  but  continues. 
Nor  will  it  be  denied  on  the 
ground  that,  if  issued,  a  return 
in  obedience  to  it  would  show  that 
no  return  was  made  within  the 
time  prescribed  and  thus  subject 
the  agent  to  a  statutory  penalty, 
and  thereby  tend  to  incriminate 
him,  since  such  a  return  would  not 
show  that  a  return  had  not  been 
made  within  the  time  required, 
and,  being  made  under  compul- 
sion, would  not  constitute  an  ad- 
mission that  it  had  not  been. 
People  V.  Kent,  300  111.  324,  133 
N.  E.  276. 


42  North  Carolina  Public  Service 
Co.  V.  Southern  Power  Co.,  180  N. 
C.  335,  104  S.  E.  872. 

43  North  Carolina  Public  Service 
Co.  v.  Southern  Power  Co.,  180  N. 
C.  335,  104  S.  E.  872. 

44  North  Carolina  Public  Service 
Co.  V.  Southern  Power  Co.,  282 
Fed.  837,  certiorari  granted  43  Sup. 
Ct.  94. 

North  Carolina  Public  Service 
Co.  V.  Southern  Power  Co.,  180  N. 
C.  335,  104  S.  E.  872. 

46  North  Carolina  Public  Service 
Co.  V.  Southern  Power  Co.,  180  N. 
C.  335,  104  S.  E.  872. 

46  State  V.  Jacksonville  Terminal 
Co.,  82  ria.  255,  21  A.  L.  E.  312, 
89   So.    641. 
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public  duty  where  there  is  a  plain  and  adequate  remedy  by 
proceedings  before  the  public  service  commission  and  it  is  the 
policy  of  the  law  that  controversies  within  the  scope  of  the 
jurisdiction  of  the  commission  shall  be  adjusted  there  in  the  first 
instance.*''  Obedience  to  an  order  of  the  Kansas  court  of  in- 
dustrial relations  fixing  a  schedule  of  wages  and  hours  of  labor 
may  be  compelled  by  mandamus.**  Of  course  the  writ  will  not 
issue  to  compel  obedience  to  a  void  order  of  a  public  utilities 


§3298.  — Electric  light  companies.  Mandamus  will  lie  to 
compel  an  electric  power  company  to  continue  to  furnish  ser- 
vice to  a  consumer,^"  or  to  furnish  power  to  a  city  for  the  opera- 
tion of  its  waterworks  in  accordance  with  the  terms  of  a  fran- 
chise contract,*^  or  to  furnish  its  service  to  a  consumer  at  the 
same  rate  that  it  furnishes  service  to  other  consumers  similarly 
situated,^^  but  not  to  compel  such  a  company  to  furnish  power 
to  an  insolvent  company.^^  In  North  Carolina  it  has  been  held 
that  where  a  power  company  informs  a  consumer  that  it  will 
discontinue  service  to  him  at  a  designated  date  in  the  future, 
and  at  the  same  time  asserts  that  it  is  under  no  obligation  to 
furnish  such  service,  but  may  cut  it  off  at  any  time,  and  that 
it  will  be  furnished  until  the  date  specified  only  as  a  matter  of 
accommodation,  this  amounts  to  a  present  withdrawal  of  its 
services  to  such  consumer  as  a  public  service  corporation,  so  that 
mandamus  will  lie  at  once  to  compel  it  to  perform  its  public 

47  To  prevent  discrimination  in  nected  load  available  for  the  opera- 
rates  by  a  railroad  company.  State  tion  of  a  waterworks  plant  held 
V.  Atchison,  T.  &  S.  F.  R.  Co.,  108  not  objectionable  as  requiring  the 
Kan.  851,  197  Pac.  194.  performance  of  a  series  of  variable 

48  Court  of  Industrial  Eelations  acts  for  a  general  course  of  con- 
V.  Chas.  Wolff  Packing  Co.,  109  duct,  or  of  a  duty  contingent  and 
Kan.  629,  201  Pac.  418.  in  the  future  at  irregular  intervals. 

49  State  V.  Atchison,  T.  &  S.  F.  Telluride  Power  Co.  v.  City  of 
E.  Co.,  108  Kan.  847,  197  Pac.  192.  Teague,  —  Tex.  Civ.  App.  — ,  240 

60  North  Carolina  Public  Service      S.  W.  951. 

Co.    V.    Southern    Power    Co.,    180  B2  Salisbury     &    S.    E.    Co.    v. 

N.  C.  335,  104  S.  E.  872,  s.  e.,  81  Southern  Power  Co.,  180  N.  C.  422, 

N.  C.  356,  107  S.  E.  226.  105  S.  E.  28. 

61  The  issuance  of  the  writ  to  63  North  Carolina  Public  Sei?iee 
compel  an  electric  company  to  Co.  v.  Southern  Power  Co.,  181  N. 
maintain    a    70    horsepower    con-  C.  356,  107  S.  E.  226. 
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duty  to  him.^*  But  a  federal  court  to  which  the  case  was  after- 
wards removed  held  that  inasmuch  as  the  complaint  showed 
that  the  defendant  had  merely  threatened  to  cut  off  the  plain- 
tiff's service,  and  had  not  yet  actually  done  so,  the  suit  was 
really  one  for  an  injunction.*^ 

§3303.  — Railroads.  Mandamus  will  not  lie  to  compel  a 
railroad  company  to  rebuild  and  operate  its  road,  which  has 
been  abandoned  and  partially  taken  up,  where  it  has  no  equip- 
ment and  no  money  or  financial  resources  of  any  kind,  and 
hence  could  not  comply  with  the  order,  especially  where  there 
is  no  public  necessity  for  its  continued  operation,**  nor  to  compel 
the  reconstruction  and  operation  of  an  abandoned  branch  line, 
where  there  is  no  public  necessity  to  be  served  by  said  line,  and 
no  reasonable  expectation  of  present  or  prospective  trafSc  which 
would  justify  the  expenditure  required,*'  nor  to  compel  a  rail- 
road company  to  construct  or  maiatain  a  highway  bridge  over 
its  tracks,  where  it  is  under  no  legal  duty  to  do  so,**  nor  to 
compel  a  terminal  company  to  disregard  a  contract  involving  a 
violation  of  its  legal  duties  to  its  patrons,  where  there  is  a 
remedy  at  law  through  action  by  the  railroad  commissioners  or 
proceedings  to  annul  the  contract  if  found  to  be  ultra  vires.*^ 

§3304.  — Street  railways.  Mandamus  will  lie  to  compel  a 
street  railway  company  to  conform  its  rails  to  the  established 
grade  of  a  street  in  accordance  with  the  obligations  of  its  fran- 
chise,*" or  to  repair  its  roadbed  and  tracks  and  make  them  con- 
form to  the  grade  of  the  street,*^  or  to  repair  the  pavement  be- 
tween and  alongside  of  its  tracks.**^    The  writ  may  be  refused 

B4  North  Carolina  Public  Service  People    ex   rel.   Board   of   Com'rs, 

Co.    V.    Southern    Power    Co.,    180  69  Colo.  266,  193  Pac.  668. 

N.  C.  335,  104  S.  E.  872.  B9  Jacksonville    Terminal    Co.    v. 

68  North  Carolina  Public  Service  Millner,  80  Fla.  602,  SG  So.  505. 

Co.    V.    Southern    Power    Co.,    282  60  City  of  Syracuse  v.  New  York 

Fed.  837,  certiorari  granted  43  Sup.  State  Bys.,  189  N.  Y.  Supp.  763. 

Ct.  94.  61  City  of  Highland  Park  v.  Dal- 

66  State  v.  Leland  S.  W.  E.  Co.,  las  E.  Co.,  —  Tex.  Civ.  App.  — , 

—  Miss.  — ,  91  So.  7.  243  S.  W.  674. 

ST  State  V.  Leland  S.  W.  E.  Co.,  62  Georgia   Ey.    &   Power   Co.   v. 

—  Miss.  — ,  91  So.  7.  City  of  Atlanta,  153  Ga.  335,  113 
*8  Chicago,  E.  I.  &  P.  E.  Co.  v.      S.  E.  420. 
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in  the  discretion  of  the  court  where  the  financial  condition  of 
the  company  makes  it  impossible  for  it  to  do  the  work.  But  it 
will  not  be  refused  merely  because  it  is  financially  inconvenient 
to  do  the  work.^* 

§3305.  — Telephone  compames.  Mandamus  to  compel  a 
telephone  company  to  furnish  service  will  be  denied,  where 
service  was  refused  at  the  request  of  the  police  department  fol- 
lowing the  arrest  of  persons  charged  with  a  criminal  offense  in 
connection  with  the  use  of  the  telephone  at  the  premises  in  ques- 
tion, and  there  is  evidence  that  such  charge  was  not  made 
arbitrarily  or  on  mere  suspicion,  but  in  good  faith  and  on  prob- 
able cause.** 

§3306.  — Waterworks  and  irrigation  compames.  Man- 
damus is  a  proper  remedy  to  compel  a  canal  company  to  deliver 
water  to  a  water  user  for  irrigation  purposes,  if  he  has  a  clear 
right  to  have  water  delivered  to  him  by  the  company  and  has 
crops  which  are  in  need  of  such  water,  and  if  the  company  has 
water  which  can  be  delivered  to  him.®^  But  mandamus  is  not 
the  proper  remedy  if  the  plaintiff's  right  to  the  water  is  not 
clear,®®  or  where  there  is  no  legal  duty  on  the  part  of  the  com- 
pany to  furnish  it,®'  or  where  the  plaintiff  has  a  better,  speedier 
and  more  adequate  remedy  by  application  for  relief  under  the 
provisions  of  a  decree  in  a  suit  in  equity  forming  the  basis  of  his 
alleged  right,  wherein  the  court  retained  jurisdiction  to  modify, 

68  City  of  Syracuse  v.  New  York  65  Sanderson    v.    Salmon    Eiver 

State  Eys.,   189  N.   T.  Supp.   763.  Canal  Co.,  34  Idaho  145,  199  Pac. 

64  People  ex  rel.  Hiegel  v.  New  999. 

York  Tel.  Co.,  119  N.  Y.  Misc.  Eep.  66  Taylor    v.    Tempe    Irrigating 

61,  195  N.  Y.  Supp.  332.  Canal  Co.,  21  Ariz.  574,  193  Pae. 

That  the  relator,  who  is  the  les-  12. 

see  of  an  apartment  house  where  In   such   case   the   plaintiff  will 

the  alleged  wrongful  use  occurred,  be  remitted  to  his  suit  in  equity 

was   not   one   of  those  arrested  is  to    establish   his   title.     Sanderson 

immaterial,  where  she  does  not  as-  v.    Salmon    Eiver    Canal    Co.,    34 

sert  ignorance  of  the  activities  of  Idaho  145,  199  Pac.  999. 

those  who  were,  arid,  in  view  of  67  Taylor    v.    Tempe    Irrigating 

the   evidence,   it  seems   impossible  Canal  Co.,  21  Ariz.  574,  193  Pae. 

that   she   could   conscientiously   do  12. 
so.     People  ex  rel.  Hiegel  v.  New 
York  Tel.  Co.,  119  N.  Y.  Misc.  61, 
195  N.  Y.  Supp.  332. 
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enlarge  or  abrogate  such  decree,®*  nor  is  it  a  proper  remedy  to 
decide  conflicting  interests  to  -water  rights.**  A  peremptory 
writ  of  mandamus  will  lie  to  compel  a  water  company  to  install 
additional  mains  and  fire  hydrants  necessary  for  adequate  fire 
protection,  pursuant  to  orders  of  a  city  official  empowered  to 
issue  the  same,''*'  or  to  compel  such  a  company  to  extend  its 
mains  pursuant  to  a  valid  order  of  a  municipality.''^ 

§3307.  Foreign  corporations.''^ 


§3309.  Preliminary  requisites;  jurisdiction.  The  petition 
must  show  that  the  jurisdictional  amount  is  involved,  where 
jurisdiction  depends  on  the  amount  in  controversy.'"  The  fed- 
eral district  courts  have  no  original  jurisdiction  in  mandamus,''* 
and  hence  a  mandamus  proceeding  in  a  state  court  is  not  re- 
movable to  a  federal  court ;  ''*  nor  is  it  made  removable  by  the 
fact  that  the  plaintiff  applies  for  a  temporary  injunction  as  an 

68  Taylor    v.    Tempe    Irrigating      N.  T.   App.   Div.   122,   196  N.   T. 
Canal  Co.,  21  Ariz.  574,   193  Pae. 
12. 

69  As  where  other  persons  have 
rights  or  interests  adverse  to  the 
plaintiff,  to  protect  which  they 
have  a  right  to  be  heard  in  the 
action.  Sanderson  v.  Salmon  River 
Canal  Co.,  34  Idaho  145,  199  Pao. 
999. 

70  People  ex  rel.  City  of  New 
York  V.  Queens  County  Water  Co., 
232  N.  T.  277,  133  N.  E.  889,  rev'g 
197  N.  Y.  App.  Div.  356,  188  N.  Y. 
Supp.  851,  holding  that  a  peremp- 
tory rather  than  an  alternative 
writ  will  issue  under  such  cir- 
cumstances although  the  amount 
of  compensation  to  be  paid  by  the 
city  for  such  additional  service 
has  not  been  ascertained,  since 
ample  remedy  exists  in  favor  of 
the  company  to  secure  reasonable 
compensation  on  compliance  with 
the  order. 

'ITown  of  Mamaroneek  v.  New 
York   luterurban    Water    Co.,    203 


Supp.  438. 

72  To  compel  performance  of 
duties  as  to  taxes,  see  §  3294, 
supra. 

Eegulation  of  internal  affairs  of 
foreign  corporation,  see  §  5786  et 
seq.,  infra. 

73  In  mandamus  to  compel  the 
issuance  of  stock,  the  actual  and 
not  the  face  value  of  the  stock 
controls  in  determining  the  amount 
involved.  Motex  Oil  Corporation 
V.  Taylor,  —  Tex.  Civ.  App.  — ,  233 
S.  W.  520. 

74  North  Carolina  Public  Service 
Co.  V.  Southern  Power  Co.,  282 
Fed.  837,  certiorari  granted  43  Sup. 
Ct.  94. 

76  North  Carolina  Public  Service 
Co.  V.  Southern  Power  Co.,  282 
Fed.  837,  certiorari  granted  43 
Sup.  Ct.  94;  North  Carolina  Public 
Service  Co.  v.  Southern  Power  Co., 

180  N.  C.  335,  104  S.  E.  872;  s.  c, 

181  N.  C.  356,  107  S.  E.  226. 
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ancillary  remedy  to  maintain  the  existing  status  until  the  legal 
and  statutory  rights  of  the  parties  can  be  determined  in  the 
mandamus  proceedings.''^ 

§3310.  Parties." 

§  3311.  Pleading.''''  A  proceeding  hy  mandamus  is  generally 
regarded  as  a  civil  action  in  so  far  as  the  rules  and  practice  in 
regard  to  pleadings  are  concerned.'"'  Where  it  is  sought  to 
compel  a  corporation  to  obey  an  order  of  a  public  service  com- 
mission, it  must  be  made  to  appear  that  the  corporation  has 
power  under  its  charter  or  the  general  law  to  do  the  thing 
ordered.'"  Allegations  in  the  petition  may  be  made  on  informa- 
tion and  belief  where  the  facts  are  not  personally  known  to  the 
applicant.'^  A  demurrer  to  the  petition  admits  proper  allega- 
tions therein  showing  a  legal  duty  on  the  part  of  the  defendant 
to  do  the  acts  in  question.'^  In  Utah  the  affidavit  of  the  plain- 
tiff is  treated  as  in  the  nature  of  a  complaint,  and  the  alternative 
writ  issued  thereon  is  regarded  merely  as  process  and  not  as  a 
pleading  and  recitals  therein  cannot  supply  omissions  in  the 
affi.davit."  The  answer  must  allege  the  facts  relied  on  as  a 
defense.  Allegations  which  are  merely  conclusions  are  insufS- 
cient.'*  Affirmative  defenses  in  an  answer  will  be  stricken  on 
motion,  where  the  facts  therein  alleged  do'  not  constitute  or  tend 
to  constitute  any  defense  to  the  action.'*   'Allegations  of  im- 

T6  North    Carolina   Pub.    Service  80  State  v.  Jackson  Terminal  Co., 

Co.  V.  Southern  Power  Co.,  181  N.  82  Pla.  255,  21  A.  L.  E.   312,  89 

C.  356,  107  S.  E.  226.  So.  641. 

77  Certain  persons  and  officials  81  State  v.  Werra  Aluminum 
held  not  necessary  or  proper  par-  Foundry  Co.,  173  Wis.  651,  182  N. 
ties  to   mandamus   proceedings   to  W.   354. 

compel   a   canal   company    to    fur-  82  People   v.  Kent,   300  III.  324, 

nish  water  for  irrigation.    Sander-  133  N.  E.  276. 

son  V.  Salmon  River  Canal  Co.,  34  83  Goddard    v.     General    Eeduc- 

Idaho  145,  199  Pac.  999.  tion  &  Chemical  Co.,  57  Utah  180, 

Inspection    of    corporate    books  193  Pac.  1103. 

and  records,  see  §  2845.  84  Goddard  v.  General  Eeduction 

78  Inspection  of  corporate  books  &  Chemical  Co.,  57  Utah  180,  193 
see  §2846.  Pac.   1103. 

79  State  v.  Werra  Aluminum  86  Sanderson  v.  Salmon  Eiver 
Foundry  Co.,  173  Wis.  651,  182  N.  Canal  Co.,  34  Idaho  145,  199  Pao. 
W.  354.  999. 
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material  facts  or  conclusions  of  law  in  the  return  are  not  within 
a  statutory  provision  that  all  material  facts  stated  in  the  return 
that  are  not  specifically  denied  by  plea  shall  be  taken  as  admitted 
to  be  true.*®  A  defense  setting  up  that  there  is  another  action 
pending  in  a  federal  court  involving  the  same  parties  and  the 
same  issues  tenders  a  proper  issue  in  abatement.*''  A  defense 
set  up  in  the  answer  cannot  be  avoided  by  setting  up  in  the 
reply  facts  which  occurred  after  the  suit  was  brought,  giving 
rise,  in  whole  or  in  part,  to  a  new  cause  of  action  for  the  same  or 
similar  relief.**  Judgment  on  the  pleadings  is  improper  where 
they  raise  an  issue  as  to  a  material  fact.**  A  peremptory  writ 
cannot  issue  where  any  issue  of  fact  is  raised  by  the  answer, 
but  in  such  case  the  petitioner  is  entitled  only  to  an  alternative 
writ  so  that  such  issue  may  be  tried.*" 

§  3312.  Trial.  In  mandamus  to  compel  an  electric  company 
to  furnish  plaintiff  with  power  at  the  rates  charged  other  con- 
sumers for  similar  service,  the  court  may  compel  the  company 
to  furnish  the  plaintiff  with  copies  of  contracts  under  which 
power  is  furnished  to  other  consumers,  under  the  general  stat- 
ute on  the  subject.*^ 

§3313.  Appeal  and  error.  Under  some  statutes  the  amount 
in  dispute  must  exceed  a  specified  sum  in  order  to  give  the  su- 
preme court  jurisdiction.**  An  appeal  from  an. order  dismissing 
a  suit  for  mandamus  to  compel  a  transfer  of  stock  on  the  boolis 
of  a  corporation  presents  only  a  moot  question  where  it  appears 

86  Carpenter  v.  Clark,  217  Mich.  Carolina  Pub.  Service  Co.  v.  South- 
63,  185  N.  W.  868.  ern  Power  Co.,  181  N.  C.  356,  107 

87  Sanderson    v.    Salmon    River      S.  E.  226. 

Canal  Co.,  34  Idaho  145,  199  Pae.  90  Gerseta  Corp.  v.  Silk  Ass  'n  of 

999.  America,  200  N.  T.  App.  Div.  890, 

88  S.  F.  Bowser  &  Co.  v.   State      192  N.  T.  Supp.  370. 

ex  rel.    Hinea,  —  Ind.  — ,  137  N.  91  Salisbury  &  S.  R.  Co.  v.  South- 

E.  57.  em  Power  Co.,  180  N.  C.  422,  105 

89  As  where  the  answer  in  a  pro-      S.  E.  28. 

eeeding  to  compel  a  public  service  92  Amount  in  dispute  in  a  man- 

eompany  to  furnish  electric  power  damns    proceeding   to    compel    the 

denies  an   allegation   of   the   com-  calling  of  a  stockholders'  meeting 

plaint  that  the  plaintiff  is  ready,  for  the  purpose  of  electing  diree- 

able  and  willing  to  pay  a  reason-  tors  held  to  exceed  $2,000,  where 

able  rate  for  such  power.     North  plaintiff    alleged    that    she    owned 
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that  the  stock  has  been  so  transferred  pending  the  appeal'' 
Documents  not  offered  in  evidence  in  the  court  below  will  not  be 
•considered  as  evidence  on  appeal.®*  The  appellate  court  will  not 
interfere  with  the  action  of  the  trial  court  in  granting  ^s  or  re- 
fusing ®^  the  writ  unless  an  abuse  of  discretion  is  shown. 


stock  of  the  value  of  $24,300,  that 
the  president  was  receiving  a  sal- 
ary of  $  250  a  month  and  was  not 
rendering  any  service  therefor,  and 
that  the  directors  have  voted  and 
paid  bonuses  to  the  president  and 
to  themselves  in  sums  exceeding 
$2,000,  and  will  pay  themselves 
additional  bonuses  and  increased 
salaries  in  the  future  unless  a  new 
board  is  elected.  Michel  v.  Michel, 
151  La.  541,   92  So.  50. 

93  State  ex  rel.  Green  v.  Shreve- 
port  Producing  &  Eefining  Corp., 
149  La.  1,  88  So.  494. 

94  As  affidavits  showing  that 
stock  has  been  transferred  on  the 
corporate  books  pending  an  appeal 


from  a  judgment  dismissing  a  suit 
for  mandamus  to  compjl  such 
transfer.  State  -  ex  rel.  Green  v. 
Shreyeport  Producing  &  Eefining 
Corp!,  149  La.  1,  88  So.  494. 

98  Unless  an  abuse  of  discretion 
is  shownj  a  judgment  ordering  the 
writ  to  issue  will  not  be  disturbed 
on  appeal  merely  because  the 
right  to  be  secured  by  it  is  sub- 
stantially disputed  by  the  adverse 
party.  Telluride  Power  Co.  v.  City 
of  Teague,  —  Tex.  Civ.  App.  — , 
240  S.  W.  951. 

96  State  ex  rel.  Hyde  v.  Jackson 
County  Medical  Soe.,  —  Mo.  — , 
243  S.  W.  341. 
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Injunctions 

§  3316.  Character  of  remedy ;  balance  of  convenience,  etc. 

§  3316.  Character  of  damage,  irreparable  injury,  etc. 

§  3317.  Preliminary  and  interlocutory  injunctions. 

§  3321.  Ultra  vires  acts — Eight  of  third  person  to  enjoin. 

§  3322.  Internal  affairs  of  corporation. 

§  3325.  Title  to  corporate  office. 

§  3328.  Eight  to  exercise  power  of  eminent  domain. 

§  3329.  Violation  of  corporate  franchise. 

§  3330.  Failure  of  corporations  to  discharge  franchise  obligations. 

§  3331.  Acts  criminal  or  against  public  policy. 

§  3332.  Monopolies  and  unlawful  combinations. 

§3315.  Character  of  remedy;  balance  of  convenience,  etc. 

Injunction  is  the  proper  remedy  for  threatened  violation  of  a 
duty  entailing  an  injury  for  which  the  law  gives  no  adequate 
compensation.^  Injunction  is  never  granted  for  the  decisive 
and  permanent  enforcement  of-  a  right  which  is  involved  in 
reasonable  doubt.^  When  an  injunction  is  sought  as  a  primary, 
and  not  as  p,  mere  auxiliary,  remedy,  and  the  title  relied  upon  is 
contested  upon  grounds  which  do  not  appear  to  be  unsubstantial, 
the  court  will  not  decree  such  relief  until  the  title  has  been 
established  in  a  forum  more  appropriate  to  the  determination  of 
such  an  issue.^  So  a  mandatory  injunction  will  not  issue  to 
compel  a  railroad  company  to  remove  its  tracks  from  a  street 
and  alley  at  the  suit  of  persons  claiming  to  own  the  reversion 
where  there  is  a  serious  and  reasonable  doubt  as  to  their  title.* 
And  even  if  their  title  is  indisputable,  injunction  will  not  lie  in 
such  a  case  until  the  defendant  has  been  given  an  opportunity 
to  acquire  it  by  condemnation,  in  view  of  the  public  incon- 

1  North  Carolina  Public  Service  3  Howard   v.   Western  Maryland 
Co.    V.    Southern    Power    Co.,    282  E.  Co.,  138  Md.  46,  113  Atl.  574. 
Fed.     837,     certiorari     granted    43  4  Howard   v.   Western   Marj'land 
Sup.  Ct.  94.  E.  Co.,  138  Md.  46,  113  Atl.  574. 

2  Howard   v.   Western   Maryland 
R.  Co.,  138  Md.  46,  113  Atl.  574. 
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■venience  that  could  otherwise  result.^  It  is  proper  to  refuse  to 
grant  an  injunction  requiring  a  railroad  company  to  remove  a 
siding  from  land  claimed  by  the  plaintiff,  and  prohibiting  it 
from  using  the  siding  in  the  meantime,  pending  an  appeal  from 
a  judgment  in  the  plaintiff's  favor  in  an  action  to  recover  for 
the  appropriation  of  the  land,  where  an  appeal  bond  has  been 
filed,  since  there  are  no  conditions  sufficiently  urgent  to  warrant 
the  issuance  of  an  injunction.^  No  balancing  of  the  conveniences 
of  private  parties  will  be  indulged  when  the  act  complained  of 
is  tortious  in  itself  as  well  as  in  its  incidents  and  the  presence 
of  a  clear  legal  right  is  involved,  as  where  it  is  sought  to  enjoin 
a  carrier  from  appropriating  to  its  own  use  coal  delivered  to  it 
for  carriageJ  Injunction  to  restrain  a  carrier  from  appropriat- 
ing to  its  own  use,  during  a  coal- shortage,  coal  delivered  to  it 
for  carriage  will  not  be  denied  on  the  ground  that  the  damage  to 
the  complainant  from  the  refusal  of  an  injunction  will  be  trifling 
and  that  the  public  interest  will  suffer  by  its  refusal,  at  least 
where  the  carrier  does  not  show  that  such  appropriation  is 
necessary  to  the  operation  of  its  road.*  Relief  by  injunction 
must  always  rest  in  the  sound  discretion  of  the  court.*    . 

§3316.  Character  of  damage,  irreparable  injury,  etc.  In- 
junction will  not  issue  where  damages  can  be  accurately  meas- 
ured and  will  fully  compensate  for  any  loss  sustained.^"  Where 
a  manufacturing  company,  not  possessing  the  power  of  eminent 
domain,  operates  a  septic  tank  and  filter  for  the  disposal  of 
sewerage  in  such  a  way  as  to  constitutfe  a  nuisance  to  an  adjoin- 
ing landowner  and  to  interfere  with  the  use  of  his  property,  in- 
junction will  not  be  denied  because  it  has  offered  to  purchase 
that  part  of  the  adjoining  owner's  land  affected  by  the  nui- 
sancer^ Equity  will  exert  its  power  by  way  of  injunction  to 
keep  corporations  within  the  line  of  their  authority,  and  to  com- 
pel their  obedience  to  the  constitution  without  regard  to  the 

5  Howard  v.  Western  Maryland  9  Pellissier  v.  Whittier  Water 
E.  Co.,  138  Md.  46,  113  Atl.  574.  Co.,  —  Cal.  App.  — ,  209  Pae.  593. 

6  Symington  v.  Hines,  137  Md.  10  Pellissier  v.  Whittier  Water 
449,   112  Atl.  818.  Co.,  —  Cal.  App.  — ,  209  Pac.  593. 

7  Mobile  &  O.  B.  Co.  v.  Zim-  11  Ehyne  v.  Flint  Mfg.  Co.,  —  N. 
mem,  206  Ala.  37,  89  So.  475.  C.  — ,  109  S.  E.  376. 

8  Mobile    &    O.    E.    Co.    v.    Zim- 
mern,  206  Ala.  37,  89   So.   475. 
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fact  that  they  are  trespassers  or  whether  the  injuries  they  in- 
flict are  irreparable.^^  A  railroad  company  which  has  appro- 
priated coal  delivered  to  it  for  carriage  during  a  coal  shortage, 
and  threatens  to  do  so  in  the  future  as  occasion  may  arise,  will 
be  enjoined  in  order  to  prevent  a  multiplicity  of  actions,  al- 
though the  shipper  has  a  remedy  at  law  by  an  action  for  dam- 
ages.^' 

§3317.  Preliminary  and  interlocutory  injunctions.^* 

§3321.  Ultra  vires  acts — Right  of  third  person  to  enjoin.^^ 
In  Pennsylvania  it  is  expressly  provided  by  statute  that  in  all 
proceedings  in  courts  of  law  or  equity  in  which  it  is  alleged  that 
the  private  rights  of  individuals  are  injured  by  any  corpora- 
tion claiming  to  have  a  right  or  franchise  to  do  the  act  from 
which  such  injury  results,  it  shall  be  the  duty  of  the  court  to 
ascertain  whether  the  corporation  does  in  fact  possess  the  right 
or  franchise  to  do  such  act,  and  if  not,  it  shall  restrain  such,  in- 
jurious acts.^®  The  questions  for  consideration  in  proceedings 
under  this  statute  are  as  to  the  existence  of  the  charter  right, 
and,  if  found  to  exist,  whether  the  corporation  is  attempting  to 
exercise  its  franchise  under  circumstances  authorized  by  law.^'' 
In  order  to  entitle  one  to  the  equitable  relief  which  the  statute 
provides,  the  corporation,  when  properly  challenged,  must  have 
failed  to  show  a  charter  power  to  do  the  act  complained  of,  or 
it  must  be  shown  that  something  essential  to  the  rightful  ex- 
ercise of  the  power  sought  to  be  asserted  is  lacking,  or  that  some 
act  has  been  committed  which  is  so  closely  connected  with  the 
corporation's  right  to  exercise  the  power  in  question  as,  in  effect, 
to  constitute  a  charter  prohibition  against  its  assertion  under 
the  facts  in  the  particular  case;  and  when  any  of  these  condi- 
tions appear,  equitable  relief  is  available.^'    Any  one  having  the 

12  Mobile   &   0.   E.   Co.   v.   Zim-  Atl.  45;   Gring  v.  Sinking  Spring 

mem,  206  Ala.  37,  89  So.  475.  Water  Co.,   270  Pa.  232,   113   Atl. 

18  Mobile   &  O.   E.   Co.   v.   Zim-  435,  reviewing  many  earlier  cases. 

mern,  206  Ala.  37,  89  So.  475.  17  Gring  v.  Sinking  Spiing  Water 
14  In  rate  cases,  see  §4566,  infra.  Co.,  270  Pa.  232,  113  Atl.  435. 
IB  See    §§  1524-1527,    supra.  18  Pioneer    Coal    Co.    v.    Cherry- 
Stockholders'   suits,   see    §4062,  tree  &  D.  E.  Co.,  272  Pa.  43,  116 

infra.  Atl.   45;    Gring  v.   Sinking   Spring 

16  Pioneer   Coal   Co.    v.    Cherry-  Water  Co.,  270  Pa.  232,   113  Atl. 

tree  &  D.  E.  Co.,  272  Pa.  43,  116  435. 
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right  to  raise  the  point  may  complain  of  departure  from  charter 
obligations  to  his  special  injury,  and  if  such  departures  are 
shown,  may  obtain  relief  under  the  statute  on  the  ground  that 
defendant  corporation  has  no  franchise  to  commit  the  acts  in 
question.^'  But  the  statute  does  not  clothe  the  courts,  at  the 
instance  of  a  private  suitor,  with  the  state's  general  power  of 
inquiry,*"  and  alleged  invalidity,  abandonment  or  termination 
of  a  charter  can  be  inquired  into  by  the  state  alone.^^  Proceed- 
ings under  the  statute  are  subject  to  the  rules  which  govern 
equity  practice,  and  notwithstanding  the  use  of  the  imperative 
"shall"  in  the  statute,  an  injunction  will  not  be  granted  there- 
under unless  a  proper  case  is  made  out  in  accordance  with  the 
principles  of  the  practice  of  equity.**  The  burden  of  showing 
that  the  corporation  is  exercising  franchises  which  it  does  not 
possess  is  on  those  alleging  that  it  is  attempting  to  do  what  it  is 
not  authorized  to  do.**  The  remedy  provided  by  the  statute  may 
be  invoked  by  the  owner  of  land  which  a  corporation  is  seek- 
ing to  condemn  under  the  power  of  eminent  domain  for  a  private 
use  or  an  unauthorized  purpose.** 

§  3322.  Internal  affairs  of  corporation.  Injunction  will  issue 
at  the  instance  of  a  minority  stockholder  to  prevent  majority 
stockholders  from  doing  any  act  in  furtherance  of  the  repeal 
of  a  by-law  prohibiting  a  stockholder  from  disposing  of  his 
stock  without  first  offering  it  to  the  company,  where  such  by- 
law constitutes  a  binding  contract  between  the  corporation  and 
its  stockholders.*^ 

19  Gring  v.  Sinking  Spring  Water  21  Gring  v.  Sinking  Spring  Water 
Co.,  270  Pa.  232,  113  Atl.  435.  Co.,   270   Pa.   232,   113   Atl.   435. 

20  Pioneer    Coal    Co.    v.    Cherry-  28  Gring  v.  Sinking   Spring  Water 
tree  &  D.  E.  Co.,  272  Pa.  43,  116  Co.,  270  Pa.  232,  113  Atl.  435. 
Atl.  45;    Gring  v.   Sinking   Spring  23  Pioneer    Coal    Co.    v.    Cherry- 
Water   Co.,    270   Pa.   232,   113   Atl  tree  &  D.   E.  Co.,  272  Pa.  43,  116 
435.  Atl.    45. 

If  a  corporation  is  misusing  its  24  See   §  3328,  infra, 

franchise,   the   matter  may  'be  in-  2BOowles   v.   Cowles   Eealty  Co., 

quired  into  by  the  state,  but  not       201  N.  Y.  App.  Div.  460,  194  N.  Y. 
by  a  bill  in  equity  under  the  stat-       Supp.    546. 
lite  by  a  private  person.    Citizens' 
Blec.    Co.    V.    Susquehanna    Boom 
Co.,  270  Pa.  517,  113  Atl.  559. 

630 


Ch.  51]  Injunctions  [§3328 

§  3325.  Title  to  corporate  office.^s 

§  3328.  Right  to  exercise  power  of  eminent  domain.  An  in- 
junction will  not  issue  to  restrain  a  company  from  proceeding 
to  condemn  property  on  grounds  whicli  are  available  as  a  defense 
in  the  condemnation  proceedings.'''''  If  a  right  to  injunctive 
relief  is  presented  by  the  property  owner,  it  should  be  obtained 
as  an  incident  to  defenses  set  up  by  him  in  the  condemnation 
proceedings,  and  not  by  an  independent  action.''^  In  North 
Carolina  an  injunction  will  not  issue  to  restrain  the  clerk  of  the 
superior  court  from  exercising  the  power  and  jurisdiction  con- 
ferred upon  him  by  law  in  injunction  proceedings,  since  such 
an  injunction  would  in  effect  be  a  writ  of  prohibition,  which  can 
only  be  ascertained  by  application  to  the  supreme  court.^^  The 
Pennsylvania  statute  authorizing  a  court  to  enjoin  a  corporation 
from  doing  ultra  vires  acts  at  the  instance  of  persons  injured 
thereby,  referred  to  in  a  former  section,^"  may  be  invoked  by 
the  owner  of  land  which  a  corporation  is  seeking  to  condemn 
under  the  power  of  eminent  domain  for  a  private  use,'^  or  for 
purposes  not  authorized  by  its  charter  or  the  law.'^  The  only 
question  involved  in  such  a  suit  is  whether  the  company  has 
acted  in  the  premises  beyond  its  franchise  rights.  No  inquiry 
can  be  had  concerning  the  regularity  of  the  condemnation  pro- 
ceedings from  mere  procedural  standpoints,  but  such  questions 
and  the  question  of  damages  must  be  raised  and  determined  in 
the  condemnation  proceedings.**  Nor  is  the  method  to  be  pur- 
sued by  the  company  in  using  the  property  condemned  a  proper 
subject  of  inquiry.**    But  inquiry  may  be  made  to  ascertain  and 

26  See  §  1700,  supra.  31  Pioneer    Coal    Co.    v.    Cherry, 
Injunction    to    prevent    removal      tree  &  D.  E.  Co.,  272  Pa.  43,  116 

of    officer,    see    §  1822,    supra.  Atl.  45; 

27  Mountain  Eetreat  Ass  'n  v.  32  Gring  v.  Sinking  Spring  Water 
Mf.  Mitchell  Development  Co.,  183      Co.,  270  Pa.  232,  113  Atl.  435. 

N.  C.  43,  110  S.  E.  524.  33  Pioneer    Coal    Co.    v.    Cherry- 

28  Mountain  Eetreat  Ass'n  v.  tree  &  D.  E.  Co.,  272  Pa.  43,  116 
Mt.  Mitchell  Development  Co.,  183  Atl.  45;  Gring  v.  Sinking  Spring 
N.  C.  43,  110  S.  E.  524.  Water   Co.,   270  Pa.   232,   113   Atl. 

29  Mountain     Eetreat     Ass'n    v.  435. 

Mt.  Mitchell  Development  Co.,  183  34  Gring  v.  Sinking  Spring  Water 

N.   C.  43,   110   S.  E.  524."  Co.,  270  Pa.   232,  113  Atl.  435. 

SO  See    §  3321,    supra. 
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determine  whether  the  corporation  has  given  the  bond  to  secure 
damages  which  the  organic  law  requires  corporations  possessing 
the  right  of  eminent  domain  to  give  in  every  case  of  appropria- 
tion of  property.'^ 

§3329.  Violation  of  corporate  franchise.'^  Even  though  a 
franchise  is  not  exclusive,  the  corporation  to  which  it  was 
granted  may  maintain  a  suit  to  enjoin  another  company  having 
no  franchise  from  interfering  with  its  rights  under  such  fran- 
chise.*'' 

§3330.  Failure  of  corporations  to  discharge  franchise  obli- 
gations. Injunction  lies  to  prevent  an  electric  power  company 
from  cutting  off  power  to  a  consumer  pending  a  dispute  as  to 
the  proper  rate  to  be  charged  therefor.*^  ^j^j  injunction  rather 
than  mandamus  is  the  proper  remedy  to  prevent  such  a  com- 
pany from  carrying  out  its  threat  to  discontinue  service,  to  an 
independent  vendor  of  power  on  the  termination  of  a  contract 
between  them  in  violation  of  its  duty  to  furnish  service  to  con- 
sumers of  that  class  without  discrimination."  Ordinarily  a 
mandatory  injunction  will  lie  at. the  instance  of  a  consumer  to 
compel  a  water  company  to  extend  its  mains  to  any  part  of  a 
city  where  its  franchise  requires  it  to  operate.*"  But  the  right 
to  such  relief  is  not  absolute,  and  it  will  be  denied  wliere  it  would 
result  in  peculiar  hardships  and  disastrous  consequences  to  the 
company  and  therefore  would  injuriously  affect  the  rights  of 
the  public  at  large.*^ 

§  3331.  Acts  criminal  or  against  public  policy.  Equity  will 
not  interfere  by  injunction  with  the  enforcement  of  the  criminal 
law.*^    But  objection  on  this  ground  to  a  bill  for  an  injunction 

35  Gring  v.  Sinking  Spring  Water  Co.  v.  Southern  Power  Co.,  282 
Co.,   270   Pa.    232,   113   Atl.  435.  Fed.    837,     certiorari    granted  '43 

36  Violation  of  agreements  as  to      Sup.   Ct.   94. 

rates,  see  chap.  58,  infra.  40  Mountain  Water   Co.   v.  May, 

37  Lincoln       Traction       Co.       v.  192  Ky.  13,  231  S.  W.  908. 
Omaha,   L.   &  B.   E.    Co.,  —   Neb.  41  Mountain   Water   Co.   v.  May, 
— .  187  N.  W.   790.  192  Ky.  13,  231  S.  W.  908. 

38  Carpenter  Steel  Co.  v.  Metro-  *2  Blount  v.  Sixteenth  St.  Bap- 
politan-Edison  Co.,  270  Fed.  255.  tist   Church,   206  Ala.   423,  90   So. 

39  North  Carolina  Public  Service  602. 
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by  an  incorporated  church  to  prevent  interference  with  church 
officers  in  holding  services,  in  the  use  and  occupation  of  the 
church  building,  and  in  the  control  of  the  church  finances,  is 
inapt,  where  its  primary  purpose  is  to  prevent  such  interference 
with  complainant's  right  to  enjoy  its  properties  as  a  church  and 
by  its  congregation  as  will  amount  to  an  impairnient  of  its 
right  of  property.*' 

§3332.  Monopolies  and  unlawful  combinations.** 

43  Blount   V.   Sixteenth   St.   Bap-  44  See  ch.  54,  infra. 

tist   Church,   206   Ala.   423,   90   So. 
602. 
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§  3345.  ■ —  False  arrest  and  imprisonment  and  malicious  prosecution. 

§  3346.  — Fraud  and  deceit. 

§  3347.  —  Libel  and  slander. 

§  3348.  —  Negligence. 

§  3349.  —  Nuisance. 

§  3352.  —  Torts  of  special  police  officers. 

§  3353.  Joint  and  several  liability  of  corporation  and  agent  or  servant. 

§  8354.  Exemplary  damages — In  general. 

§  3355.  —  For  what  torts  awarded. 

II.   BREACH  or  SPECIAL  DUTY 

§  3356.  In  general. 

§  3357.  Carriers  of  passengers — In  general. 

§  3358.  —  Arrest  of  passenger  by  public  police  officer. 

§  3359.  —  Exemplary  damages. 

III.    CHARITABLE  COBPORATIONS 

§  3362.  Controlling  theories. 
§  3363.  Application  of  theories. 

§  3336.  Introductory.  A  corporation  as  well  as  an  individ- 
ual landowner,  within  its  charter  powers,  has  the  right  to  so  use 
its  own  as  it  will,  qualified  by  the  duty  to  so  use  it  as  not  to 
injure  others,  if  that  be  reasonably  within  its  power.^  Statutes 
regulating  public  utility  corporations  sometimes  expressly  pro- 
vide that  any  such  corporation  doing  any  act  prohibited  by  the 

1  Moore  v.  Swamp  Dredging  Co.,  . 

125  Miss.  842,  88  So.  522. 
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statute,  or  omitting  to  do  any  act  or  thing  required  by  the 
statute  to  be  done,  shall  be  liable  to  any  person  injured  thereby 
in  the  amount  of  damages  sustained  in  consequence  of  such 
violation.^ 

A  corporation  cannot  be  held  liable  for  acts  of  the  public 
authorities  which  were  not  instigated,  aided  or  abetted  by  it.^ 
And  railroad   companies*  and  telegraph  and  telephone  com- 


2  A  water  company  is  liable 
under  such  a  provision  to  the 
owner  of  a  building  destroyed  by 
fire  as  a  result  of  the  company's 
negligent  failure  to  keep  a  fire 
hydrant  in  repair.  Trustees  of 
Jennie  Depauw  Memorial  M.  E. 
Church  V.  New  Albany  Water 
Works,  —  Ind.  App.  — ,  130-N.  E. 
827. 

S  That  a  corporation,  at  the  re- 
quest of  the  district  attorney,  per- 
mitted an  employe  to  go  to  an- 
other state  to  identify  a  person 
charged  with  crimes  against  the 
corporation  and  others,  after  the 
authorities  had  taken  charge  of 
the  prosecution,  was  held  not  to 
be  the  institution  or  continuance 
of  a  prosecution  by  it  so  as  to 
make  it  liable  for  malicious  prose- 
cution, though  it  paid  the  em- 
ploye's salary  while  he  was  gone. 
Where  the  authorities  paid  his  ex- 
penses. Maeauley  v.  Theodore  B. 
Starr,  Inc.,  194  N.  T.  App.  Div. 
643,  186  N.  Y.  Supp.  197. 

4  Missouri  Pac.  E.  Co.  v.  Ault, 
256  V.  S.  554,  65  L.  Ed.  1087,  rev'g 
140  Ark.  572,  216  S.  W.  3;  Mardis 
V.  Hines,  267  Fed.  171,  aff'g  258 
Fed.  945;  Pullman  Co.  v.  Sweeney, 
269  Fed.  764,  14  A.  L.  R.  230; 
Morgan's  Louisiana  &  T.  Eailroad 
&  Steamship  Co.  v.  Johnson,  274 
Fed.  207,  rev'g  257  Fed.  757;  Gale- 
house  Tf.  Baltimore  &  O.  E.  Co., 
274  Fed.  370;  Louisville  &  N.  E. 
Co.  V.  Shikle,  206  Ala.  494,  90  So. 


900;  Currie  v.  Louisville  &  N.  E. 
Co.,  206  Ala.  402,  19  A.  L,  E.  675, 
90  So.  313;  Charlton  v.  Alabama 
G.  S.  E.  Co.,  206  Ala.  341,  89  So. 
710;  Louisville  &  N.  E.  Co.,  v. 
Cloud,  207  Ala.  373,  92  So.  550; 
Whitby  v.  Southern  E.  Co.,  207 
Ala.  490,  93  So.  392;  Southern  E. 
-Co.  v.  Harris,  207  Ala.  534,  93  So. 
470;  Arkansas  Land  &  ,  Lumber 
Co.  V.  Davis,  —  Ark.  — ,  244  S. 
W.  730;  Missouri  Pac.  E.  Co.  v. 
Johnson,  153  Ark.  146,  239  S.  W. 
738;  Arkansas  Cent.  E.  Co.  v. 
Walker,  149  Ark.  669,  234  S.  W. 
619;  Arkansas  Cent.  E.  Co.  v.  Me- 
Cuen,  149  Ark.  669,  234  S.  W.  617; 
American  Fruit  Distributors  v. 
Hines,  —  Cal.  App.  — ,  203  Pac. 
821;  Chicago,  T.  H.  &  S.  E.  E.  Co. 
V.  Nixon,  —  Ind.  App.  — ,  131  N. 
E.  532;  Masteller  v.  Chicago,  E.  L  & 
P.  E.  Co.,  192  Iowa  465,  185  N.  W. 
107;  Pettit  v.  Director  General  of 
Eailroads,  —  Kan.  — ,  203  Pac. 
927;  Louisville  &  N.  E.  Co.  v. 
Banks'  Adm'r,  195  Ky.  804,  243 
S.  W.  1018;  Louisville  &  N.  E.  Co. 
v.  Haverly,  194  Ky.  152,  238  S. 
W.  410;  Clements  v.  Texas  &  P.  E. 
Co.,  148  La.  1050,  88  So.  394;  At- 
kinson V.  Philadelphia,  B.  &  W.  E. 
Co.,  137  Md.  632,  113  Atl.  110; 
Aetna  Mills  v  Davis,  —  Mass.  — , 
136  N.  E.  380;  Outcelt  v.  Chicago, 
B.  &  Q.  E.  Co.,  150  Minn.  398,  185 
N.  W.  495;  Fitzsimmons  v.  Mis- 
souri Pac.  E.  Co.,  —  Mo.  — ,  242 
S.  W.  915;  Preston  v.  Union  Pae, 
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panies^  are  not  liable  for  the  acts  and  defaults  of  the  agents 
and  servants  of  the  government  while  engaged  in  the  operation 
of  their  properties  during  the  time  when  they  were  under  govern- 
ment control.  But  it  is  no  defense  to  an  action  against  a  cor- 
poration for  a  tort  that  the  act  complained  of  was  done  by  order 
of  the  president  or  some  other  officer  of  the  federal  government.^ 

§  3338.  Torts  involving-  intent  and  malice.  Recovery  may  be 
had  against  a  corporation  for  an  act  of  its  agent  or  servant  which 
was  intentional  or  wilful.''    And  a  corporation  may  be  held  liable 


E.  Co.,  —  Mo.  — ,  239  S.  "W.  1080; 
Adams  v.  Quiney,  O.  &  K.  G.  E. 
Co.,  —  Mo.  — ,  229  S.  W.  790; 
Mitchell  V.  Northern  Pae.   E.  Co., 

—  Mont.  — ,  208  Pac.  903;  Bryson 
V.  Great  Northern  E.  Co.,  61  Mont. 
351,  203  Pac.  529;  Eobertson  v. 
Chicago,  B.  &  Q.  E.  Co.,  —  Neb. 
— ,  188  N.  W.  190;  National  Sup- 
ply Co.  V.  Chicago  &  N.  "W.  E.  Co., 

—  Neb.  — ,  187  N.  W.  917;  Dia- 
mond X  Land  &  Cattle  Co.  v.  Di- 
rector General  of  Eailroads,  —  N. 
M.  — ,  205  Pac.  267;  Carolina 
Bagging  Co.  v.  United  States  Eail- 
road  Administration,  —  N.  C.  — , 
113  S.  E.  595;  Kinbrough  v.  Hines, 
182  N.  C.  234,  109  S.  E.  11;  Mor- 
rell  V.  Northern  Pac.  E.  Co.,  46 
N.  D.  535,  179  N.  W.  922;  Cal- 
houn V.  Southern  E.  Co.,  115  S. 
C.  489,  106  S.  E.  780,  certiorari 
denied  255  TJ.  S.  573,  65  L.  Ed. 
792;  Memphis  Union  Station  Co. 
V.  Manning,  144  Tenn.  640,  234 
S.    W.    756;    Payne    v.    Cummins, 

—  Tex.  Com.  App.  — ,  243  S.  W. 
974,  rev'g  —  Tex.  Civ.  App.  — , 
232  S.  W.  1118;  Gulf,  T.  &  W.  E. 
Co.  V.  Orr,  —  Tex.  Civ.  App.  — , 
239  S.  W.  702;  Gulf,  C.  &  S.  ¥. 
E.  Co.  V.  Bostick,  —  Tex.  Civ. 
App-  — ,  233  S.  W.  112;  Houston, 
E.  &  W.  T.  E.  Co.  V.  Tanner,  — 
Tex.  Civ.  App.  — ,  227  S.  W.  713; 
Panhandle  &  S.  F.  E.  Co  v.  Hay- 


wood, —  Tex.  Civ.  App.  — ,  227  S. 
W.  347;  Hines  v.  Parry,  —  Tex. 
Civ.  App.'  — ,  227  S.  W.  339; 
Hines  v.  Collins,  —  TeS:.  Civ.  App. 
— ,  227  S.  W.  332;  Texas  &  N.  O. 
E.  Co.  V.  Clevengery  —  Tex.  Civ. 
App.  — ,  223  S.  W.  1036;  Fonnes- 
beck  v.  Oregon  S.  L.  E.  Co.,  — 
Utah  — ,  207  Pae.  1114;  Director 
General  of  Eailroads  v.  Hubbard's 
Adm'r,  132  Va.  193,  111  S.  E.  446; 
Norfolk  &  W.  E.  Co.  v.  Arrington, 
131  Va.  564,  109  S.  E.  303;  Beebe 
V.  Minneapolis,  St.  P.  &  S.  S.  M. 
E.  Co.,  175  Wis.  234,  182  N.  "W. 
743,  185  N.  W.  177. 

A  lessor  railroad  company  can- 
not be  held  liable  for  injuries  due 
to  the  negligence  of  the  lessee  at 
a  time  when  both  roads  were  under 
federal  control.  North  Carolina  E. 
Co.   v.   Lee,   43   Sup.   Ct.   2. 

B  Western  U.  Tel.  Co.  v.  Poston, 
256  U.  S.  662,  65  L.  Ed.  1157; 
American  Telephone  &  Telegraph 
Co.  V.  Spring,  280  Fed.  386;  Wal- 
lace v.  Western  Union  Telegraph 
Co.,  —  Tex.  Civ.  App.  — ,  235 
S.  W.  282. 

6  Federal  Sugar  Eeflning  Co.  v. 
United  States  Sugar  Equalization 
Board,  Inc.,  268  Fed.  575. 

7  Clark  v.  Bland,  181  N.  C.  110, 
106  S.  E.  491;  Strickland 'v.  S.  H. 
Kress  &  Co.,  183  N.  C.  534,  112 
S.  E.  30. 
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for  acts  involving  malice  of  its  officers  or  agents  acting  within 
the  general  scope  of  their  authority  or  employment.*  A  cor- 
poration is  charged  with  the  acts  of  its  officers  in  inducing  a 
person  to  convey  land  to  it  and  thereby  break  a  contract  with 
a  third  person  in  respect  to  it.' 

§  3339.  Defense  of  ultra  vires.  A  person  who  has  dealt  with 
a  company  as  a  corporation  and  become  a  beneficiary  under  a 
contract  made  with  it  cannot  question  its  corporate  authority 
to  make  such  contract  and  hold  its  officers  and  stockholders  in- 
dividually liable  for  damages  growing  out  of  the  tortious  per- 
formance of  the  same.^"  So  a  corporation  is  liable  for  injuries 
to  a  passenger  in  an  automobile  hired  froni  it  as  a  result  of 
the  negligent  operation  of  the  car  by  its  servant,  regardless  of 
its  power  or  lack  of  power  to  enter  into  the  contract  by  virtue 
of  which  he  was  in  the  car  at  the  time  he  was  injured.^^  A 
national  bank  cannot  set  up  ultra  vires  as  a  defense  to  an  action 
for  damages  for  fpaud  and  deceit,  even  though  it  has  received 
no  benefit  from  the  transaction.^^  And  it  is  liable  in  damages 
for  mistakes  made  by  its  cashier  in  drawing  deeds  and  mortgages 
for  a  third  person,  although  it  is  not  authorized  to  engage  in 
the  business  of  conveyancing.^^ 

8  Finnish  Temperance  Soe.  v.  the  bank  is  liable  although  it  re- 
publishing Co.,  —  Mass.  — ,  130  eeived  no  benefit  and  the  presi- 
N.  E.  845;  Clark  v.  Bland,  181  N.  dent's  acts  were  ultra  vires.  Bran- 
C.   110,  106  S.  E.  491.  denburg  v.  First  Nat.  Bank.  —  N. 

9  Burns   v.   Veritas   Oil   Co.,   —  D.  — ,  183  N.  W.  643. 

Tex.  Civ.  App.  — ,  230  S.  W.  440.  It  is  no  defense  to  an  action  for 

lOStaaeke      v.      Eoutledge,     —  deceit    against    a    national    bank 

Tex.    — ,    241    S.    W.    994,    mdfg.  and  its  president  for  procuring  the 

jdgt.  —  Tex.  Civ.  App.  — ,  175  S.  plaintiff  to   purchase   a  note   and 

W.  444.  mortgage  by  false  representations, 

11  Staaeke  v.  Eoutledge,  —  Tex.  that  the  contract  was  ultra  vires 
— ,  241  S.  W.  994,  mdfg.  jdgt.  —  and  was  known  to  the  plaintiff  to 
Tei.  Civ.  App.  — ,  175  S.  "W.  444.  be  so.    Smith  v.  First  Nat.  Bank, 

12  Where  the  president  of  a  na-  Casselton,  N.  D.,  268  Fed.  780, 
tional  bank,  pretending  to  act  as  certiorari  denied  254  U.  S.  655,  65 
such,  procured  the  proceeds   of  a  L.  Ed.  460. 

'note    collected   for   a   customer   to  ISFillbach  v.   First   Nat.   Bank, 

be   invested  in   a  worthless  mort--  177  Wis.  520,  188  N.  W.  655,  quot- 

gage  by  making  fraudulent  repre^  ing  5  Fletcher  Oye.  Corp.  §  3339. 
sentations  in  regard  to  it  to  him, 
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§  3340.  Principles  determining  liability — In  general.^*    As  a 

general  rule  a  corporation  is  ei-villy  liable  to  third  persons  for 
torts  committed  by  its  officers,  agents  or  servants  acting  in  the 
actual  or  apparent  scope  of  their  employment  and  in  further- 
ance of  the  corporation's  business,^^  even  though  in  committing 
such  tort  the  agent  exceeds  his  authority,^®  or  disobeys  the  ex- 
press instructions  of  his  principal.^''  Express  authority  is 
not  necessary.'*  A  corporation  is  not  responsible  for  the  acts 
of  its  agent  or  servant  committed  outside  of  the  real  or  ap- 
parent scope  of  his  authority,  or,  as  sometimes  expressed,  which 
are  outside  of  the  line  of  his  duty,  and  which  are  not  expressly 
authorized  or  ratified  by  it.'*  To  make  it  liable,  the  officer,  agent 
or  servant  must  have  been  at  the  time  engaged  in  the  discharge 
of  duties  intrusted  to  him  in  reference  to  the  particular  matter 
in  hand  and-  acting  within  the  apparent  scope  of  his  employ- 
ment.^" So  it  is  not  responsible  for  the  misconduct  of  its  officer, 
agent,  or  servant  in  a  transaction  in  which  he  acted  for  himself 
individually,  and  not  as  a  representative  of  the  corporation.^' 
The  liability  does  not  depend  upon  the  character  of  the  act 
itself  or  whether  it  was  done  during  the  period  of  employment, 
but  rather  on  the  question  of  whether  it  was  done  to  carry  out 
the  principal's  directions,  express  or  implied,  or  to  effect  some 
purpose  of  the  agent  alone.    If  the  former,  the  corporation  is 

14  Liability    for    acts    of   public  Ehrenreieh    v.    Fox    Film     Corp., 

authorities   see   §3336,    supra.  198   N.   Y.   App.   Div.    10,   189   N. 

IB  Greenough    v.    United    States  Y.  Supp.  488. 

Life  Ins.  Co.,  of  City  of  New  York,  An    express    company   was    held 

—  Vt.  — ,  117  Atl.  332.  not  liable  for  the  acts  of  an  em- 

16  Greenough    v.    United    States       ploye   in   failing   to   return   a   fur 
Life  Ins.  Co.,  of  City  of  New  York,       left   with   her    at    the    company's 

—  Vt.  — ,  117  Atl.  332.  office  for  safekeeping  and   in   us- 

17  Greenough    v.    United    States  ing  abusive  language  to  the  own- 
Life  Ins.  Co.  of  City  of  New  York,  er  when  she  demanded  its  return. 

—  Vt.  — ,  117  Atl.  332;  Smith  v.  American  Ey.  Express  Co.  v. 
Yellow  Cab  Co.,  173  Wis.  33,  180  Wright,  128  Miss.  593,  91  So.  342. 
N.  W.  125.  20  Courtney  v.  American  Ey.  Ex- 

18  Nichols   V.   Chicago,   E.   I.    &      press  Co.,  —  S.  0.  — ,  113  S.  E. 
P.  E.  Co.,  —  Mo.  App.  — ,  232  S.       332. 

W.   275.  21  Hull  V.  Guaranty  State  Bank, 

19  American  Ey.  Express   Co.  v.       —  Tex.   Civ.   App.  — ,   231   S.   W. 
Wright,  128  Miss.  593,  91  So.  342;      810. 
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liable,  if  the  latter,  it  is  not  liable.^^  The  purpose  of  the  service 
rendered,  and  not  the  method  of  performance,  is  the  test.^'  The 
words  "acting  within  the  scope  of  his  employment"  have  no 
legal  or  technical  meaning  when  used  with  reference  to  the  acts 
of  an  ordinary  employe,  but  must  be  accepted  in  their  ordinary 
sense.''*  Whether  the  act  complained  of  was  committed  in  the 
furtherance  of  the  corporation's  business,  and  within  the  scope 
of  the  agent's  or  servant's  employment,  is  generally  a  ques- 
tion of  fact  for  the  jury.*^ 

§3341.  —  Liability  by  reason  of  ratification  or  adoption. 

A  corporation  may  become  liable  for  a  libel  or  slander  by  its 
agent  by  ratifying  or  approving  his  acts.^®  That  the  corpora- 
tion pleads  the  general  issue  of  not  guilty  in  an  action  against 
it  for  slander  does  not  afford  the  slightest  evidence  of  ratifica- 
tion.^''' Nor  does  the  fact  that  an  agent  of  a  railroad  company 
under  federal  control  sent  a  letter  threatening  to  sue  for  slander 
to  the  attorney  for  the  director  general  of  railroads  even  tend  to 


22  Greenough  v.  United  States 
Life  Ins.  Co.  of  City  of  New  York, 
—  Vt.  — ,  117  Atl.  332. 

2S  Smith  V.  Yellow  Cab  Co.,  173 
Wis.  33,  180  N.  W.  125. 

The  test  of  liability  is  not  the 
lawfulness  or  the  unlawfulness  of 
the  means  employed  by  the  ser- 
vant or  agent  to  accomplish  the 
corporation 's  business,  but  whether 
sueh  means  are  so  far  incident  to 
the  employment  as  to  come  within 
their  scope.  Nichols  v.  Chicago, 
E.  I.  &  P.  E.  Co.,  —  Mo.  App.  — , 
232   S.   "W.   275. 

24  Nichols  V.  Chicago,  E.  I.  &  P. 
E.  Co.,  —  Mo.  App.  — ,  232  S.  W. 
275. 

25  Di  Marco  v.  Chicago  &  Eiver- 
dale  Lumber  Co.,  220  111.  App.  354; 
Nichols  V.  Chicago,  E.  I.  &  P.  E. 
Co.,  —  Mo.  App.  — ,  232  S.  W.  275; 
Falls  V.  Palmetto  Power  &  Light 
Co.,  117  S.  C.  327,  109  S.  E.  93; 
Galveston,  H.   &   S.   A.   E.   Co.  v. 


Hardin,  —  Tex.  Civ.  App.  — ,  236 
S.  W.   146. 

As  the  question  whether  an  of- 
ficer acted  for  himself  or  for  the 
corporation  in  a  particular  trans- 
action. Hull  V.  Guaranty  State 
Bank,  —  Tex.  Civ.  App.  — ,  231 
S.  W.  810;  or  whether,  in  writing 
a  libelous  letter,  an  employe  of 
a  railroad  company  was  acting  as 
the  agent  of  the  director  general 
of  railroads  within  the  scope  of 
his  employment,  or  whether  the 
letter  was  merely  a  personal  one. 
Neely  v.  Payne,  126  Miss.  854,  89 
So.  669. 

26  Choctaw  Coal  &  Mining  Co.  v. 
Lillich,  204  Ala.  533,  11  A.  L.  E. 
1014,  86  So.  383;  Allen  v.  Edward 
Light  Co.,  209  Mo.  App.  165,  233 
S.  W.  953;  Grand  Lodge  United 
Bros,  of  Friendship  v.  Eose,  — 
Tex.  Civ.  App.  — ,  243  S.  W.  496. 

27Hines  v.  Graving,  —  Va.  — , 
112   S.   E.   869. 
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show  ratification  of  the  slander,  where  such  suit  was  promptly 
instituted.^*  Failure  of  a  corporation  to  repudiate  or  disclaim 
responsibility  for  a  libel  published  by  its  agent  does  not  amount 
to  a  ratification,  unless  it  has  >  knowledge  that  it  was  published 
by  its  agent  and  that  in  publishing  it  he  was  professing  to  act 
in  its  behalf  or  assuming  authority  to  do  so.^^  A  corporation 
which  accepts  the  benefits  of  a  transaction  by  its  officer  cannot 
deny  his  authority  to  act,  even  though  his  acts  were  fraudulent 
and  deceitful.^"  And  where  a  corporation  receives  and  retains, 
without  paying  therefor,  fruits  of  a  conspiracy  to  defraud 
participated  in  by  its  president,  it  is  liable  to  the  defrauded 
party  at  least  to  the  amount  so  received.'^ 

§  3342.  —  Assault  and  battery.  A  corporation  may  be  held 
liable  in  damages  for  an  assault  and  battery  committed  by  its 
agent  or  servant  while  acting  within  the  scope  cf  his  authority 
and  in  the  course  of  his  employment.*^  So  a  street  railway  com- 
pany is  liable  for  a  sudden,  unprovoked,  wilful  and  malicious 
assault  by  a  conductor  upon  a  person  upon  the  rear  platform 
of  a  car,  without  giving  him  an  opportunity  to  pay  his  fare  or 
get  off,  even  though  he  is  not  a  passenger.'*  And  such  a  com- 
pany may  be  liable  for  the  act  of  its  employe  in  shooting  a 
person  not  a  passenger  upon  the  theory  that  he  did  the  shoot- 
ing while  acting  within  the  scope  of  his  employment  in  pro- 
tecting the  company's  employees  and  property  from  wanton 
attack,  even  though  the  act  which  inflicted  the  injury  went  be- 
yond what  was  reasonably  necessary  to  effect  the  protection.** 
A  railroad  company  is  not  responsible  for  an  assault  committed 

ZSHines  v.   Gravins,  —  Va.  — ,  Illuminating   Co.,  201  N.   Y.   App. 

112  S.  E.  869.  Div.  607,  194  N.  Y.  Supp.  807. 

29  Choctaw  Coal  &  Mining  Co.  v.  33  Lampe  v.  United  Eys.  Co.,  209 
LiUich,  204  Ala.  533,  11  A.  L.  E.  Mo.  App.  357,  232  S.  W.  249.. 
1014,  86  So.  383.                           .  Writ  of  certiorari  to  review  the 

30  First  Nat.  Bank  v.  First  Nat.  above  decision  on  the  ground  that 
Bank,  —  S.  D.  — ,  187  N.  W.  623.  it   was   in   conflict   with    decisions 

31  Hamilton  Inv.  Co.  v.  Bollman,  of  the  supreme  court  quashed  be- 
268  Fed.   788.  cause  there  was  no   such   conflict. 

32McInerney     v.     United     Eail-  State    ex   rel.   United  Eys.   Co.   v. 

roads,  50  Cal.  App.  538,  195  Pac.  Allen,  —  Mo.  — ,  240  S.  W.   117. 

958;    Zygmuntowicz    v.    American  34  Memphis      St.      E.      Co.      v. 

Steel  &  Wire  Co.,  —  Mass.  — ,  134  Townes,    281   Fed.   127. 
N.   E.  385;   Marx  v.  Edison  Elee. 
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by  its  agent  while  acting  beyond  the  scope  of  his  authority  and 
in  a  private  altercation.'* 

§3343.  —  Conspiracy.*^ 

§  3344.  , —  Conversion.  A  corporation  is  liable  in  trover  for 
the  conversion  of  property  by  its  president  while  acting  for  it 
within  the  scope  of  his  authority.*''' 

g 

§3345.  — False  Eirrest  and  imprisonment  and  malicious 
prosecution.  A  corporation  may  be  held  liable  in  damages 
for  false  imprisonment  **  or  malicious  prosecution  *^  by  its  agents 
acting  within  the  scope  of  their  authority  or  the  course  of  their 
employment.  And  a  corporation  may  be  held  liable  in  damages 
for  the  malicious  prosecution  of  an  attachment  suit.*"  It  is 
not  necessary  in  order  to  render  the  corporation  liable  in  actual 
damages  to  show  that  it  had  expressly  authorized  the  agent  act- 
ing for  it  in  the  matter  to  do  the  specific  wrongful  acts  com- 
plained of,  but  it  is  liable  for  the  wrongful  act  of  its  agent  com- 
mitted in  the  course  of  his  employment,  though  the  particular 
act  was  not  authorized  by  it.*^     Where  an  employe  is  acting 


36  A  railroad  company  was  held 
not  to  be  responsible  for  an  as- 
sault committed  by  its  agent  on 
a  person  who  went  to  the  station 
to  send  a  telegram  as  a  result  of 
an  altercation  caused,  by  the 
agent's  demand  that  such  person 
withdraw  a  silit  which  he,  as  at- 
torney, had  brought  against  the 
company,  where  the  agent  had  not 
been  commissioned  to  have  the  suit 
withdrawn.  Payne  v.  Tisdale,  — 
Tex.  Civ.  App.  — ,  252  S.  W.  881. 

86  Liability  by  reason  of  ratifica- 
tion or  adoption,  see  §  3341,  supra. 

37Semple  v.  Morganstern,  97 
Conn.   402,  116  Atl.  90«. 

SSMcInerney  v.  United  Rail- 
roads, 50  Cal.  App.  538,  195  Pac. 
958;  Zygmuntowicz  v.  American 
Steel  &  Wire  Co.,  —  Mass.  — ,  134 
N.  E.  385;  Falls  v.  Palmetto 
Power  &  Light  Co.,  117  S.  C.  327, 
109  S.  E.  93. 


Where  it  is  within  the  scope  of 
the  employment  of  guards  em- 
ployed by  a  railway  company  dur- 
ing a  strike  to  arrest  persons  at- 
tacking company  property,  their 
act  in  assaulting  and  arresting  a 
person  whom  they  mistakenly  be- 
lieve to  have  done  such  acts  is 
within  the  scope  of  their  author- 
ity. Mclnerney  v.  United  Rail- 
roads, 50  Cal.  App.  538,  195  Pac. 
958. 

39  Zygmuntowicz  ^  v.  American 
Steel  &  Wire  Co.,  —  Mass.  — ,  134 
N.  E.  385. 

40  Heifer  v.  Hamburg  Quarry 
Co.,  208  Mo.  App.  58,  233  S.  W. 
275. 

41  Galveston,  H.  &  S.  A.  E.  Co. 
v.  Hardin,  —  Tex.  Civ.  App.  — , 
236  S.  W.  146. 
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within  the  scope  of  his  authority  in  taking  into  custody  a  person 
believed  to  have  been  guilty  of  wrongful  acts  against  the  cor- 
poration's property,  the  fact  that  he  uses  undue  violence  and 
opprobrious  language  while  so  doing  will  not  relieve  the  em- 
ployer from  liability.*^  If  the  agent  or  servant  accomplishing 
the  false  arrest  or  imprisonment  is  not,  at  the  time,  acting  with- 
in the  scope  of  his  authority  or  in  the  course  of  his  employment, 
the  corporation  will  not  be  liable.*^ 

§3346.  — Fraud  and  deceit.**  The  rule  that  a  corporation 
is  liable  to  third  persons  for  torts  committed  by  its  agent  acting 
in  the  actual  or  apparent  scope  of  his  employment,  even  though 
in  committing  such  tort  he  exceeds  his  authority  or  disobeys  the 
express  instructions  of  his  principal  applies  to  acts  of  fraud.*® 
Where  one  of  two  persons  must  suffer  by  the  fraud  of  an  agent, 
it  is  more  reasonable  that  the  corporation,  which  has  placed  him 
in  a  position  of  trust  and  confidence,  should  suffer  than  a 
stranger  with  whom  such  agent  deals.*^  A  corporation  is  liable 
in  an  action  of  deceit  for  false  representations  of  its  officers  as 
to  the  condition  of  property  purchased  by  it  at  the  time  of  de- 
livery.*'' A  bank  is  responsible  for  the  fraud  of  its  cashier  in 
procuring  the  execution  of  a  note  and  mortgage,  where  he  is 
acting  for  it  and  it  receives  and  appropriates  the  fruits  of  the 
fraudulent  transactions,*'  or  for  false  and  fraudulent  representa- 

42  Mclnerney  v.  United  Rail-  procuring  the  arrest  of  an  em- 
roads,  50  Cal.  App.   538,  195  Pac.  ploye  for  theft. 

958.  *4  Liability  by  reason  of  ratifi- 
es As  where   a   person   employed  cation     or     adoption     see     §  3341, 

to  act  as  night  watchman  within  supra. 

a  certain  inclosure  lays  aside  that  Subscriptions  to  stock  see  §  611, 

work,  goes  outside  of  the  inclosure,  supra. 

and  makes  an  arrest  at  a  consid-  *5  Greenough    v.    United    States. 

erable  distance  from  it.    Butler  v.  Life  Ins.  Co.  of  City  of  New  York, 

Holt-Williamson  Mfg.   Co.,  182  N.  —  Tt.  — ,  117  Atl.  332. 

C.  547,  109  S.  E.  559.  46  Greenough    v.    United    States 

In     Ehrenreich     v.     Tox     Film  Life  Ins.  Co.  of  City  of  New  York 

Corp.,  198  N.  Y.  App.  Div.  10,  189  —  Vt.   — ,   117   Atl.   332. 

N.  Y.  Supp.  488,  it  was  held  that  47  Header  v.  Trout  Brook  Ice  & 

a  corporation   engaged   in   renting  Feed   Co.,  96   Conn.  454,   114  Atl. 

motion   picture   films   was   not   re-  668. 

sponsible  for  the  act  of  the  man-  48  Graves   v.   0  'Brien,   111  Kan. 

ager   of    one    of   its   exchanges   in  320,  207  Pac.  198. 
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tions  made  by  its  president  in  selling  commercial  paper  belong- 
ing to  it  which  he  has  authority  to  sell,*^  or  for  the  act  of  its 
president  in  selling,  ostensibly  in  its  behalf,  a  note  and  mort- 
gage which  he  falsely  represents  belongs  to  the  bank,  where  the 
bank  has  previously  held  itself  out  to  the  purchaser  as  having 
such  loans  for  sale  through  its  president,^"  or  for  the  act  of  its 
president  in  causing  money  which  it  has  undertaken  to  reinvest 
for  a  customer  to  be  reinvested  in  worthless  mortgages,  by  means 
of  false  and  fraudulent  representations  to  the  customer  as  to 
the  character  of  such  mortgages.®'-  And  if  a  bank  induces  or 
brings  about  the  issuance  of  a  false  financial  statement  by  a 
corporation,  which  is  largely  indebted  to  it,  to  influence  stock- 
holders of  said  corporation  to  sign  notes  for  the  amount  of  such 
indebtedness,  and  said  stockholders  are  unacquainted  with  the 
financial  condition  of  the  company  and  have  no  reasonable 
opportunity  of  knowing  of  it,  and  are  deceived  and  misled  by 
said  false  statement  into  signing  notes,  and  the  falsity  of  the 
statement  is  known  to  the  bank,  the  bank  cannot  enforce  the 
notes.®*  A  trust  company  which  participates  with  representa- 
tives of  a  bank  in  illegally  obtaining  a  certificate  from  the  state 
auditor  authorizing  the  bank  to  do  business,  by  turning  over 
money  to  the  bank  and  taking  it  back  as  soon  as  the  certificate 

49  First  Nat.  Bank  v.  First  Nat.       is    true   of   any   other   stockholder 
■  Bank,  —  S.  D.  — ,  187  N.  W.  623.       who    signs    in    reliance     on     such 

50  Smith  V.  First  Nat.  Bank  of  statement  without  making  any  ef- 
Casselton,  N.  T>.,  268  Fed.  780,  fort  to  learn  the  truth,  since  he 
certiorari  denied  254  U.  S.  655,  65  has  a  right  to  know  the  eondi- 
L.  Ed.  460.  tion    of   the    company    and   to   in- 

61  Brandenburg     v.     First     Nat.  apect  its  books,  and  hence  by  the 

Bank,  —  N.  D.  — ,  183  N.  W.  643.  exercise     of    reasonable     diligence 

62Marksberry  v.  First  Nat.  can  ascertain  the  facts.  Mark- 
Bank,  194  Ky.  401,  239  S.  W".  461.  berry  v.  First  Nat.  Bank,  194  Ky. 

But  a  stockholder  who  is  also  401,  239  S.  "W.  461. 
a  director  of  the  corporation  is  The  fact  that  the  bank  knows 
charged  with  the  duty  of  exercis-  that  the  corporation  is  in  need  of 
•ing  reasonable  diligence  to  know  money  does  not  charge  it  with 
the  facts  with  respect  to  the  finan-  the  duty  of  looking  into  the  cor- 
cial  condition  of  the  company,  and  poration's  financial  condition  and 
who  makes  no  effort  to  ascertain  of  warning  the  stockholders  sign- 
its  true  condition  before  signing  ing  such  notes  in  regard  to  it. 
such  a  note,  cannot  avoid  the  Marksberry  v.  First  Nat.  Bank, 
note  because  of  such  a  false  finan-  194  Ky.  401,  239  S.  W.  461. 
cial    statement.      And    the    same 
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is  issued,  will  be  required,  for  the  benefit  of  the  bank's  creditors, 
to  make  good  its  representation  that  the  money  belonged  to  the 
bank,  although  neither  it  nor  its  officers  knew  that  it  was  violat- 
ing the  law,  and  the  entire  transaction  was  explained  to  repre- 
sentatives of  the  auditor's  office.  Its  liability  is  based  on  the  tort 
committed  by  it,  and  is  not  the  result  of  the  impairment  of  the 
capital  and  surplus  of  the  bank.^*  An  insurance  company  is 
responsible  for  the  fraud  of  its  agent  in  requiring  a  subagent, 
whom  he  was  authorized  to  employ,  to  make  a  cash  deposit  in- 
stead of  giving  a  bond  as  required  by  the  company,  and  in  con- 
verting such  deposit  to  his  own  use,  since  the  employment  of 
the  subagent  is  in  furtherance  of  the  company's  business,  and 
it  has  the  benefit  of  his  services  to  the  same  extent  as  if  they 
had  been  secured  in  the  manner  authorized  by  it.^*  The  corpora- 
tion may  be  liable  although  it  is  not  benefited  by  the  fraud.^^ 
"When  the  transaction,  in  the  consummation  of  which  the 
fraud  is  perpetrated,  is  in  furtherance  of --the  priacipal's  busi- 
ness, to  carry  out  some  direction  of  his,  express  or  implied,  he 
is  answerable  for  damages  resulting  from  such  fraud,  although 
the  agent  alone  is  benefited  thereby.  It  is  only  where  the  busi- 
ness transacted,  or  the  act  done,  is  itself  to  effectuate  a  purpose 
of  the  agent  that  the  principal  is  not  liable."  ^®  The  burden  is 
on  the  plaintiff  to  show  that  the  officer  making  the  representa- 
tions was  the  agent  of  the  corporation  and  was  acting  in -such 
a  representative  capacity  at  the  time  wTien  the  alleged  fraud 
and  deceit  were  practiced  on  him.^'  A  bank  is  not  respon- 
sible for  false  representations  as  to  a  corporation's  financial 
condition  made  by  a  person  who  is  not  its  agent  and  does 
not  represent  it  in  the  transaction.^^     And  to  make  it  liable 

53  Golden   v.    Cervenka,   216    111.  of  Webb  Oity,  —  Mo.  — ,  243  S.  W. 
App.  397.  893. 

54  Greenough.    v.    United    States  Evidence  held  not  to  show  that 
Life  Ins.  Co.  of  City  of  New  York,  representatiops  by  the  agent  of  a 

—  Vt.  — ,  117  Atl.  332.  land  company  as  to  his  own  finan- 
65  Greenough    v.    United    States       cial    standing    were    made    as    its 

Life  Ins.  Co.  of  City  of  New  York,       agent.     First  Sav.  Bank  of  Craw- 

—  Vt.  — ,  117  Atl.  332.  fordsville     v.     Edgar,     193     Iowa 

56  Greenough    v.    United    States       1150,  188  N.  W.  903. 

Life  Ins.  Co.  of  City  of  New  York,  58  Marksberry     v.     First     Nat. 

—  Vt.  — ,  117  Atl.  332.  Bank,  194  Ky.  401,  239  S.  W.  461. 

57  Sedgwick    v.    National    Bank 
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in  an  action  for  deceit  for  false  representations  made  by  its 
president,  ifl  must  appear  that  he  was  acting 'for  it  as  its 
agent,  and  that  the  representations  were  made  by  him  upon 
its  authority,  express  or  implied,  or  were  subsequently  rati- 
fied by  it.  And  it  is  not  liable  where  the  officer  is  acting  solely 
for  himself  in  the  transaction  in  which  the  representations  are 
made,  and  the  other  party  knows  that  such  is  the  case.*®  That 
a  subagent  is  suspicious  of  the  agent  who  employs  him  in  other 
respects  does  not  put  him  upon  inquiry  as  to  the  agent 's  author- 
ity to  require  him  to  make  a  cash  deposit  which  is  afterwards 
converted  by  the  agent.^® 

§  3347.  —  Libel  and  slander.^^  A  corporation  may  be  held 
civilly  liable  for  libel,  especially  as  to  actual  damages.^*  A 
corporation  is  liable  for  a  libel  published  by  its  agent  or  servant 
by  its  authority,®*  or  where  it  ratifies  his  action  in  publishing  it,®* 
or  for  a  libel  published  by  its  officers  or  agents  acting  within 
the  general  scope  of  their  authority  or  within  the  course  of 
their  employment  in  furtherance  of  the  corporation's  business.®* 

A  corporation  is  liable  for  slander®®  where  the  slanderous 
words  are  uttered  by  its  express  authority  ®'''  and  according  to 
some  of  the  courts  it  is  liable  for  the  slanderous  utterances  of 
its  agent  or  servant  while  he  is  engaged  in  prosecuting  the 
corporation 's  business  and  is  acting  within  the  course  and  scope 
of  his  employment,®*  and  it  has  .been  held  that  this  rule  applied 

B9  Sedgwick  v.  National  Bank  of  1014,  86  So.  383;  Finnish  Temper- 
Webb  City,  —  Mo.  — ,  243  S.  W.  ance  Soe.  v.  Publishing  Co.,  — 
893.  Mass.  — ,  130  N.  E.  845;  Neely  v. 

60  Greenough    v.    United    States  Payne,  126  Miss.  854,  89  8o.  669. 
Life  Ins.  Co.  of  City  of  New  York,  66  Courtney     v.     American     Ey. 
—  Vt.  — ,  117  Atl.  332.  Express  Co.,  —  S.  C.  — ,  113  S.  E. 

61  Liability  by  reason  of  rati-  332.  And  see  McKenzie  v.  Wil- 
ficatiou  or  adoption,  see  §  3341,  liam  J.  Burns  International  De- 
supra.  tective  Agency,  149  Minn.  311,  183 

62  Grand  Lodge  United  Bros,  of  N.  W.  516;  Bryan  v.  Fairfax  For- 
Friendship  v.  Rose,  Tex;  Civ.  est  Min.  &  Mfg.  Co.,  89  W.  Va. 
App.  — ,  243  S.  W.  496.  314,  109  S.  E.  323. 

6S  Choctaw   Coal    &    Mining   Co.  67  Allen    v.    Edward   Light    Co. 

V.  Lillieh,  204  Ala,  533,  11  A.  L.  E.  209  Mo.  App.  165,  233  S.  W.  953; 

1014,  86  So.  383.  Strickland  v.   S.   H.   Kress   &   Co.', 

64  See  §  3341,  supra.  183  N.  C.  534,  112  S.  E.  30. 

65  Choctaw  Coal  &  Mining  Co.  68  Allen  v.  Edward  Light  Co. 
V.  Lillieh,  204  Ala.  533,  11  A.  L.  E.  209  Mo.  App.  165,  233  8.  W.  953- 
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to  actions  against  the  director  general  of  railroads  during  fed- 
eral control  for  slanders  by  railroad  employes.®^  Other  courts, 
however,  hold  that  a  corporation  is  not  liable  for  slander  except 
where  it  has  expressly  authorized  it  or  subsequently  ratified  it, 
or  where  it  constitutes  a  breach  of  duty  toward  the  plaintiff 
arising  out  of  contract.'* 

In  the  absence  of  express  authority  or  ratification,  the  cor- 
poration is  not  responsible  for  a  libel  published  by  its  servant 
where  it  is  not  shown  that  he  was  authorized  to  do  any  act  in 
the  conduct  of  its  business  to  which  the  defamatory  publication 
was  a  reasonable  incident,  and  it  does  not  appear  that  in  pub- 
lishing the  libel  he  was  assuming  to  act  for  it  or  in  the  accom- 
plishment of  its  business  ends.''^  Nor  is  it  responsible  for  a 
libelous  letter  written  by  an  agent  which  was  not  written  by 
him  while  he  was  about  the  corporation's  business  and  within 


Strickland  v.  S.  H.  Kress  &  Co., 
183  N.  C.  534,  112  S.  E.  30;  Court- 
ney V.  American  Ey.  Express  Co., 
—  S.  C.  — ,  113  S.  E.  332;  Hines 
V.  Gravins,  —  Va.  — ,  112  S.  E. 
869. 

Corporation  held  liable  for  act 
of  its  general  manager  in  sole 
charge  of  its  business  in  accusing 
an  employe  of  stealing  its  money.  _ 
Lee  V.  McCrory  Stores  Corp.,  117 
S.  C.  238,  109  S.  E.  111. 

Railroad  company  held  liable 
for  the  act  of  its  agent  in  accus- 
ing a  person  of  stealing  sugar, 
where  such  agent  was  employed 
for  the  purpose  of  preventing 
thefts  of  freight  and  was  en- 
gaged in  investigating  the  loss  of 
sugar  at  the  time.  Nichols  v.  Chi- 
cago, E.  I.  &  P.  E.  Co.,  —  Mo. 
App.  — ,  232  S.  W.  275. 

General  agent  of  a  railroad, 
whose  subordinate  was  charged 
with  the  duty  of  issuing  shortage 
tickets,  held  acting  within  his 
actual  and  apparent  authority  in 
accusing  a  consignee  of  goods  of 
dishonesty  in  making  a  claim  for 


shortage.  Hines  v.  Gravins,  — 
Va.  — ,   112   S.   E.  869. 

The  Mississippi  slander  statute 
by  which  certain  words  are  made 
actionable  has  no  application  to 
suits  to  hold  corporations  liable  for 
words  spoken  by  their  agents,  but 
a  corporation  remains  liable  as  at 
common  law.  Neely  v.  Payne,  126 
Miss.  854,  89   So.  669. 

69  Hines  v.  Gravins,  —  Va.  -^j 
112  S.  E.  869. 

TO  National  Life  Ins.  Co.  v. 
Abernathy,  206  Ala.  26,  89  So.  725; 
Young  V.  North  East  Coal  Co.,  194 
Ky.  520,  240  S.  "W.  56. 

As  to  breach  of  duty  arising  out 
of  contract  see  §  3?5fi  et  seq.,  in- 
fra. 

71 A  mining  company  held  not 
responsible  for  the  act  of  its  as- 
sistant superintendent  in  writing 
the  words  "List  of  Slackers" 
over  a  list  of  names  of  its  em- 
ployes who  had  not  worked  on  the 
previous  day.  Choctaw  Coal  & 
Mining  Co.  v.  Lillich,  204  Ala. 
533,  11  A.  L.  E.  1014,  86  So.  383. 
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the  scope  of  his  employment,  but  was  merely  a  personal  letter.''^ 
The  corporation  is  not  liable  for  slander  where  the  slanderous 
words  were  not  uttered  within  the  course  and  scope  of  the 
agent's  employment.''*  And  it  has  been  said  that  owing  to  the 
facility  and  thoughtless  way  in  which  slanderous  words  are 
frequently  used  by  employes,  they  should  not,  perhaps,  be  so 
readily  considered  as  being  within  the  scope  of  the  agent's  em- 
ployment and  imputed  to  the  corporation  as  in  more  deliberate 
circumstances  J* 

"Where  a  person  acts  as  agent  for  both  a  corporation  and  its 
president  who  owns  the  corporation,  both  the  corporation  and 
its  owner  are  liable  for  his  utterances.'''^  A  publishing  company, 
organized  as  a  separate  corporation,  is  responsible  for  a  libel 
published  by  it,  althotigh  it  was  organized  by  another  corpora- 
tion for  the  circulation  of  its  propaganda.  And  if  the  con- 
trolling corporation  is  responsible  for  the  publication,  both  cor- 
porations are  jointly  and  severally  liable.''® 

§  3348.  —  Negligence.  As  a  rule  a  corporation  is  liable  for 
the  negligence  of  its  officers,  agents  or  servants  acting  within  the 
scope  of  their  authority  and  in  the  course  of  their  employment 
to  the  same  extent  that  a  natural  person  would  be.'''''    So  it  is 

72Neely  -v.    Payne,    126    Miss.  Strickland  v.   S.  H.  Kress  &  Co., 

854,  89   So.   669.  183  N.  C.  534,  112  S.  E.  30. 

73  "Where     it    does    not     appear  74  Strickland  v.   S.   H.   Kress  & 

that,  at  the  time   of  uttering  the  Co.,  183  N.  C.  534,  112  S.  E.  30. 

slander,  the  employe  was  engaged  76  Allen    v.    Edward    Light    Co., 

in  any  business  whatever  for  the  209  Mo.  App.  165,  233  S.  W.  953. 

corporation  and  where,  if  he  was  76  Finnish    Temperance    Soe.    v. 

engaged   in    any   business    for    it,  Publishing   Co.,  —  Mass.   — ,    130 

that    business   was   not    connected  N.  E.  845. 

with    the    subject-matter     of    the  77  Mobile    Light     &    R.     Co.    v. 

slander.      Courtney     v.    American  Therrell,  205  Ala.  553,  88  So.  677; 

Ey.  Express  Co.,  —  S.  C.  — ,  113  C.   H.   Eice   &  Son  v.   Payne,   151 

S.  E.  332.  La.  949,  92  So.  395;  Strickland  v. 

A  corporation  is  not  liable  for  S.  H.  Kress  &  Co.,  183  N.  C.  534, 

slanderous    words    uttered    by    its  112  S.  E.  30. 

general   manager    in    regard    to    a  Where    a    former    employe    of    a 

discharged   employe    after   he   had  corporation   went   to    its    of&ce    to 

discharged  her  and  in  response  to  get  a  balance  of  pay  still  due  him, 

inquiries    by    her    husband    as    to  and   while   waiting   for   his    check 

the     reasons     for    her     discharge.  was  asked  by  the  president,  as  a 
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liable  to  a  person  whom  its  president  has  invited  or  permitted 
to  ride  with  him  and  who  is  injured  as  a  result  of  the  latter 's 
negligence,  where  the  president  had  authority  to  give  such  per- 
mission or  invitation  on  its  behalf  as  incidental  to  the  conduct 
of  its  business.''^  A  bank  or  trust  company  is  liable  for  losses 
due  to  negligence  in  investing  funds  of  its  clients,'"  or  in  han- 
dling securities  intrusted  to  it  as  a  bailee,*"  or  for  damages  result- 
ing from  a  mistake  of  its  cashier  in  drawing  deeds  and  mortgages 
for  a  customer,  pursuant  to  direction  by  its  president.*^  An 
insurance  company  is  liable  in  damages  for  the  negligence  of 
its  soliciting  agent  in  failing  for  an  unreasonable  length  of  time 
to  forward  an  application  for  insurance  to  it  for  acceptance  or 
rejection.*^  An  incorporated  hospital  operated  for  private  gain 
is  liable  to  patients  for  the  negligence  of  its  physicians,  nurses 
and  other  employes  while  acting  within  the  scope  of  their  em- 
ployment.*' A  taxicab  company  is  liable  for  injuries  negligently 
inflicted  by  the  driver  of  one  of  its  cars  while  he  is  returning 


favor,  to  get  a  horse  and  wagon, 
used  for  delivery  purposes,  from 
the  stable  and  take  it  to  a  cer- 
tain place,  which  he  did,  and  he 
was  met  at  such  place  by  the 
president  who  invited  or  permitted 
him  to  ride  back  to  the  office 
with  him,  and  on  the  way  back 
he  was  injured  through  the  neg- 
ligence of  the  president,  it  was 
held  that  the  corporation  was  lia- 
ble. Gluck  v.  Bedford  Cleaning 
&  Dyeing  Co.,  195  N.  Y.  App. 
Div.  493,  186  N.  Y.  Supp.  823. 

78  Gluck  V.  Bedford  Cleaning  & 
Dyeing  Co.,  195  N.  Y.  App.  Div. 
493,  186  N.  Y.  Supp.  823. 

79  Gebhart  v.  Kansas  State 
Bank,  111  Kan.  15,  205  Pac.  1036; 
Wisconsin  Trust  Co.  v.  Cousins, 
172  Wis.  511,  179  N.  W.  811. 

80  Security  Nat.  Bank  v.  Mo- 
Cutehan,  111  Kan.  682,  208  Pac. 
636. 

81Fillbach  v.  First  Nat.  Bank, 
177  Wis.  520,  188  N.  W.  655. 


82  Security  Ins.  Co.  v.  Camer- 
on, 85  Okla.  171,  205  Pac.  151. 

83  Longuy  v.  La  Societe  Francaise 
De  Bienfaisance  Mutuelle,  52  Cal. 
App.  370,  198  Pac.  1011;  Maxie  v. 
Laurel  General  Hospital,  —  Miss. 
— ,  93  So.  817;  Malcolm  v.  Evan- 
gelical Lutheran  Hospital  Ass'n, 
107  Neb.  101,  185  N.  W.  330; 
Tucker  Sanatorium  v.  Cohen,  129 
Va.  576,  106  S.  E.  355;  Jenkins 
V.  Charleston  General  Hospital  & 
Training  School,  90  W.  Va.  230, 
110  S.  E.  560.  And  see  Kirby's 
Adm'r  v.  Berea  College,  —  Ky. 
— ,  244  S.  W.  775. 

A  student  nurse  in  a  hospital 
who  volunteers  to  take  care  of  a 
patient,  and  is  permitted  to  do 
so  by  the  head  nurse,  is  directly 
engaged  within  the  scope  of  her 
employment  while  so  doing.  Lon- 
guy V.  La  Societe  Prancaise  De 
Bienfaisance  Mutuelle,  52  Cal.  App. 
370,   198   Pac.   1011. 
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from  carrying  persons  who  have  hired  it,  though  he  takes  them 
to  a  point  outside  of  the  city  in  violation  of  express  instructions 
given  him  by  the  company,  and  though  they  refuse  to  pay  him.** 
An  incorporated  fair  and  park  association  conducting  an  auto- 
mobile race  is  liable  to  a  spectator  who  has  paid  an  admission 
fee  for  injuries  sustained  by  being  struck  by  one  of  the  racing 
automobiles  which  leaves  the  track  as  a  result  of  the  failure  of 
the  association  to  keep  the  place  set  apart  for  spectators  reason- 
ably free  from  danger.*^  And  such  an  association  is  liable  to 
a  driver  who  is  injured  while  working  out  a  horse  on  its  track 
by  colliding  with  an  automobile  negligently  admitted  to  the 
track.*^  A  telegraph  company  is  liable  for  negligently  accept- 
ing and  delivering  a  forged  telegram  to  a  bank,  as  a  result  of 
which  the  bank  pays  a  cheek  on  which  payment  has  been 
stopped.*''  An  elevated  railroad  company  is  bound  to  exercise 
a  proper  degree  of  care  to  protect  prospective  passengers  from 
being  struck  by  bundles  of  newspapers  thrown  off  of  its  trains 
at  stations.  The  promulgation  of  rules  in  respect  to  the  matter 
is  not  enough  to  relieve  it  from  liability,  but  it  must  also  exer- 
cise reasonable  care  to  prevent  violation  of  such  rules.'* 

The  negligence  of  a  servant  is  imputable  to  the  corporation 
only  if  the  relation  of  master  and  servant  exists  at  the  time  and 
in  respect  to  the  particular  transaction  out  of  which  the  injury 
arose.*^    In  order  to  hold  a  corporation  liable  for  negligence  of 

84  Smith  v.  Yellow  Cab  Co.,  173  the  defendant  in  charge  of  a 
Wis.  33,  180  N.  W.  125.  truck  which  injured  plaintiff  was 

85  Jerrell  v.  Harrisburg  Fair  &  a  servant  of  the  defendant  en- 
Park  Ass'n,  215  111.  App.  273.  gaged    on    an    errand    within    the 

86Hoyt  V.  Northern  Maine  Fair  scope     of     his     employment     held 

Ass'n,  121  Me.  461,  118  Atl.  290.  warranted   >y    the    evidence.      Di 

87  Western  Union  Tel.  Co.  v.  Marco  v.  Chicago  Eiverdale  Lum- 
Fir^t  State  Bank  &  Trust  Co.,  —  ber  Co.,  220  111.  App.   354. 

Tex.  Civ.  App.  — ,  241  S.  W.  789.  Whether  the   driver   of  a  truck 

88  King  V.  Interborough  Eapid  was  using  it  in  the  corporation's 
Transit  Co.,  233  IST.  Y.  330,  135  N.  business  at  the  time  he  struck  the 
B.  519  modifying  judgment  197  plaintiff  was  held  to  be  a  ques- 
N.  Y.  App.  Div.  15,  188  N.  Y.  Supp.  tion  for  the  jury  where  the  evi- 
700.  denee    on    the    subject    was    con- 

89  Di  Marco   v.   Chicago   &  Eiv-  flicting.       Samuels     v.     Hiawatha 

erdale   Lumber  Co.,   220   111.   App.      Holstein  Dairy  Co.,  —  Wash.  , 

354.  197   Pae.    24. 

Finding     that     an     employe     of 
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an  employe  driving  a  motor  vehicle  belonging  to  it,  the  burden 
is  on  the  plaintiff  to  show  that  such  person  is  the  agent,  servant, 
or  in  the  employment  of  the  corporation,  and  was  at  the  time 
operating  or  driving  the  vehicle  in  its  service.*"  But  it  has  been 
held  that  when  the  plaintiff  has  shown  who  was  the  owner  of 
the  ear,  that  the  driver  was  or  very  recently  had  been  in  the 
employ  of  such  owner,  and  that  at  the  time  of  the  tortious  act 
complained  of  the  car  was  being  operated  in  the  locality  in 
which  the  owner  used  it,  and  that  its  use  at  such  time  was  con- 
sistent with  the  business  engaged  in  by  the  owner,  then  the 
burden  is  on  the  owner  to  show  that  the  driver  was  not  at  the 
time  in  his  employ,  or  was  not  engaged  in  driving  or  operating 
the  car  in  his  service.^^  A  corporation  which  permits  an  auto- 
mobile owned  by  it  to  be  used  by  its  employes  on  the  public 
streets  when  it  is  in  such  a  defective  condition  that  it  cannot  be 
effectively  and  readily  controlled,  is  liable  for  a  resulting  in- 
jury to  a  person  lawfully  using  the  street.*^  And  under  such 
circumstances  it  is  not  necessary  to  allege  that  the  car  was  being 
used  in  the  corporation's  business  when  the  injury  occurred, 
since  the  negligence  complained  of  is  that  of  the  corporation  and 
not  that  of  the  employes.** 

§3349.  — Nuisance.  A  corporation  is  liable  in  damages  for 
creating  and  maintaining  a  nuisance,  as  by  polluting  a  spring 
or  well  with  sewage  from  an  institution  maintained  by  it.** 

§  3352.  —  Torts  of  special  police  officers.  As  a  general  rule, 
and  in  the  absence  of  statute,  a  corporation  •  is  not  responsible 
for  the  acts  of  a  special  police  officer  or  deputy  sheriff,  ap- 
pointed by  public  authority,  but  employed  and  paid  by  the 
corporation,  when  the  acts  complained  of  are  performed  in  carry- 
ing out  his  duty  as  a  public  officer.*^    But  the  corporation  is 

90  Dirks  V.  Ensign  Omnibus  &  93  Tannahill  v.  Depositors'  Oil 
Transfer  Co.,  107  Neb.  556,  186  &  Gas  Co.,  110  Kan.  254,  203  Pac. 
N.  W.   525.  909. 

91  Dirks  v.  Ensign  Omnibus  &  94  Love  v.  Nashville  Agrieul- 
Transfer  Co.,  107  Neb.  556,  186  tural  &  Normal  Institute,  243 
N.  W-.  525.  Tenn.   304,  243   S.  W.  304. 

92  Tannahill  v.  Depositors '  Oil  95  Zygmuntowiez  v.  American 
&  Gas  Co.,  110  Kan.  254,  203  Pae.  Steel  &  "Wire  Co.,  —  Mass.  — , 
909.  134  N.  E.   385;   Payne  v.   Teague, 
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responrible  for  acts  done  by  him  in  performance  of  the  duties 
for  which  he  is  employed  by  it  or  where  his  movements  are 
actively  directed  by  it,  or,  in  other  words,  where  in  performing 
the  acts  in  question  he  represents  his  employer  and  not  the 
public.^®  Generally  it  is  a  question  for  the  jury  in  which  of  his 
two  capacities  the  officer  acted.*''  A  special  policeman  ap- 
pointed by  the  municipal  authorities  and  employed  and  paid 
by  a  detective  agency,  to  -n^hich  he  reports  and  from  which  he 
takes  his  orders  is  not  an  employe  of  a  corporation  in  whose 
store  he  is  stationed  for  the  performance  of  detective  work, 
under  a  contract  between  the  corporation  and  the  agency,  and 
the  corporation  is  not  liable  for  an  assault  committed  by  him  in 
apprehending  on  its  premises  a  person  whom  he  suspects  has 
stolen  its  property,  where  such  assault  is  committed  without  its 
direction  or  knowledge.*^  In  New  Jersey  a  railroad  company  is 
not  responsible  for  an  assault  committed  on  a  passenger  by  a 
railway  policeman,  commissioned  by  the  governor  under  the 
statute,  while  such  policeman  is  .attempting  to  preserve  the 
peace,  unless  his  action  is  instigated  by  the  company  or  some  of 
its  officers  or  employes.** 

§  3353.  Joint  and  several  liability  of  corporation  and  agent 
or  servant.^  "Where  the  act  of  the  employe  is  one  for  which 
the  corporation  is  liable  only  under  the  rule  of  respondant 
superior,  the  exoneration  of  the  employe  by  a  verdict  in  his, 
favor  prevents  a  recovery  against  the  corporation,'^  but  it  has 

—  Tex.  Civ.  App.  — ,  242  S.  W.  Evidence  held  not  to  show  such 
290.                                                                co-operation    between    such    a    po- 

96  Zygmuntowicz  v.  American  liceman  and  employes  of  the  de- 
Steel  &  Wire  Co.,  —  Mass.  — ,  fendant  as  woiild  render  it  liable. 
134  N.  E.   385;   Payne   v.   Teague,  Niles  v.  Marshall  Field  &  Co.,  218 

—  Tex.   Civ.   App.   — ,   242   S.  W.  111.  App.  142. 

290.  99  Goldberg  v.  Central  E.  Co.  of 

97  Zygmuntowicz  v.  American  New  Jersey,  —  N.  J.  L.  — ,  117 
Steel    &   "Wire    Co.,   —   Mass.   — ,      Atl.    479. 

134  N.  E.  385;  Bntler  v.  Holt-Wil-  1  Liability  of  officer,  see  §§2534- 

liamson   Mfg.   Co.,   182  N.   C.   547,  2558,  supra. 

109  S.  E.   559;   Payne  v.   Teague,  2McInemey     v.     United     Eail- 

—  Tex.  Civ.  App.  — ,  242  S.  W.  roads,  50  Cal.  App.  538,  195  Pae. 
290.                      ■  958;     Billstown    v.     Triple    Tread 

98  Niles  V.  Marshall  Field  &  Co.,      Tire  Co.,  220  111.  App.  550. 
218  111.  App.  142. 
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been  held  that  this  rule  does  not  apply  where  the  employe  was 
acting  under  the  direction  of  the  corporation,  and  hence  is  liable 
as  a  joint  participant  in  the  acts  complained  of.^ 

§3354.  Exemplary  damages — In  general.  A  corporation 
may  be  liable  in  exemplary  damages  for  an  act  of  one  of  its 
employes,  done  in  ill  will  or  in  actual  malice  or  under  circum- 
stances of  fraud  or  oppression,  and  done  with  the  knowledge 
or  under  the  express  direction  of  its  superior  officials  having 
power  to  bind  the  corporation,*  or  for  an  act  done  without  such 
knowledge  or  direction  which  is  thereafter  ratified  by  such 
officials,  with  full  knowledge  of  the  wilful  and  malicious  quality 
of  such  acts.*  And  it  is  also  liable  for  such  damages  where  the 
malicious  and  unlawful  purpose  is  that  of  its  governing  officers 
or  of  one  lawfully  exercising  their  authority.*  In  New  York  a 
corporation  is  not  liable  for  exemplary  damages  unless  the 
act  of  the  agent  was  explicitly  authorized  or  afterwards  ratified, 
or  there  was  negligence  in  the  hiring  of  an  improper  servant.'' 
Exemplary  damages  were  not  recoverable  against  the  director 
general  of  railroads  during  federal  control.* 

§3355.  — For  what  torts  awarded.'  Exemplary  damages 
may  be  awarded  against  a  corporation  in  a  proper  case  for 

7Macauley  v.  Theodore  B, 
Starr,  Inc.,  194  N.  T.  App.  Div. 
643,   186   N.  Y.  Supp.  197. 

8  Payne  v.  Smitherman,  206  Ala, 
591,  91  So.  575;  Payne  v.  Do 
mestie  Electric  E.  Co.,  —  Ga.  App. 
— ,  113  S.  E.  811;  Davis  v.  Me 
Millian,  28  Ga.  App.  689,  112  S 
E.  913;  Neely  v.  Payne,  126  Miss. 
854,  89  So.  669;  Davis  v.  Elzey, 
126  Miss.  789,  88  So.  630,  89  So. 
666;  Payne  v.  Bartlett,  27  Miss. 
189,  89  So.  912;  Massey  v.  Hines, 
117  S.  C.  1,  108  S.  E.  181;  Cal' 
houn  V.  Southern  E.  Co.,  115  S.  C, 
489,  106  S.  E.  780,  certiorari  de 
nied  255  U.  S.  573,  65  L.  Ed, 
792;  Hines  v.  Gravins,  —  Va. 
112  S.  E.  869. 

9  See    also    §3359,    infra. 


8  So  a  street  railway  company 
was  held  liable  for  assault  and 
battery  and  false  imprisonment 
for  acts  of  a  guard  employed  by  it 
during  a  strike,  though  the  jury 
exonerated  the  guard  by  a  verdict 
in  his  favor.  Mclnerney  v.  United 
Eailroads,  50  Cal.  App.  538,  195 
Pae.  958. 

4  Mclnerney  v.  United  Eail 
roads,  50  Cal.  App.  538,  195  Pac, 
958;  Sparrow  v.  Vermont  Sav, 
Bank,  —  Vt.  — ,  112  Atl.  205. 

5  Mclnerney  v.  United  Eail- 
roads, 50  Cal.  App.  538,  195  Pac, 
958,  holding  that  the  evidence  did 
not  show  ratification.  Sparrow  v. 
Vermont  Sav.  Bank,  ■ —  Vt.  — , 
112   Atl.   205. 

6  Sparrow  v.  Vermont  Sav.  Bank, 
—  Vt.  — ,  112  Atl.  205. 
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malicious  prosecution  of  an  attachment  suit,^"  and  for  false  im- 
prisonment.^^ As  a  rule,  primitive  damages  cannot  be  recovered 
against  a  corporation  for  a  slander  uttered  by  one  of  its  agents 
unless  it  authorized  or  directed  the  utterance  by  the  agent,  or 
after  knowledge  thereof  ratified  and  approved  it.^* 

II.    BREACH   OF    SPECLili   DUTY 

§3356.  In  general.  A  corporation  may  be  held  liable  for 
injuries  inflicted  by  its  employes  in  breach  of  some  duty  owing 
directly  from  it  to  the  injured  person  growing  out  of  the  con- 
ditions existing  between  them.^*  It  has  been  held  that  there  is 
no  such  a  contractual  relation  between  an  insurance  company 
and  a  beneficiary  under  a  policy  issued  by  it  as  will  render  it 
liable  for  the  act  of  its  agent  in  stating  that  the  beneficiary  had 
a  venereal  disease  as  a  reason  for  refusing  to  pay  sick  benefit 
under  the  policy.^*  Where  a  mining  corporation,  for  a  considera- 
tion, enters  into  a  contract  with  its  employees  absolutely  to  fur- 
nish them  with  medical  attendance  at  all  times  during  their  ser- 
vice, it  is  liable  to  an  employe  for  the  malpractice  and  negligence 
of  a  physician  employed  by  it.^^  But  where  the  company,  merely 
for  the  benefit  of  the  service  and  without  making  any  profit  out 
of  the  business,  makes  monthly  deductions  from  the  wages  of 
employes  for  medical  and  surgical  care  and  attention,  and  in 
return  agrees  to  furnish  them  free  medical  attention  while  in 
its  employment,  it  is  not  held  to  any  greater  liability  than  ordi- 
nary care  in  the  selection  and  retention  of  the  doctors  rendering 
such  attention,  and  is  not  liable  for  the  negligence  of  a  doctor  in 
failing  to  answer  a  call  to  attend  an  employee,  of  which  it  has  no 
notice.^" 

§  3357.  Carriers  of  passengers — In  general.  The  duty  of  a 
carrier  toward  a  passenger  is  contractual,  and  there  is  an  im- 

10  Heifer  v.  Hamburg  Quarry  13  Clark  v.  Bland,  181  N.  C.  110, 
Co.,  209  Mo.   App.   58,   233   S.   W.       106  S.  E.  491. 

275.  14  National  Life  Ins.  Co.  v.  Ab- 

11  See  Palls  v.   Palmetto   Power  ernathy,  206  Ala.  26,  89  So.  725. 
&  Light  Co.,  117  S'.  C.  327,  109  S.  IS  Virginia    Iron,    Coal    &    Coke 
E.   93.  Co.  V.  Odle's  Adm'r,  128  Va.  280, 

12Hines  v.   Gravins,  —  Va.  — ,      105  S.  E.  107. 
112  S.  E.  869.  16  Virginia  Iron,  Coal  &  Coke  Co. 
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plied  obligation  on  its  part  to  protect  passengers  from  insults  or 
assaults  by  other  passengers  or  by  its  own  servants.^''  It  is 
among  the  implied  provisions  of  the  contract  between  passengers 
and  a  railroad  company  that  the  latter  has  employed  suitable 
servants  to  run  its  trains,  who  will  accord  proper  treatment  to 
them,  and  a  violation  of  this  implied  duty  or  contract  is  action- 
able in  favor  of  the  passenger  injured  by  its  breach,  although 
the  act  of  the  servant  was  wilful  and  malicious,  and  whether  it 
was  within  the  line  of  his  employment  or  not.^*  "A  carrier 
is  responsible  for  any  conduct  of  its  servants,  intrusted  with  the 
carriage  of  a  passenger,  which  results  either  in  his  wanton  or 
negligent  injury  at  their  hands,  regardless  of  the  authority  for 
the  specific  act,  or  that  the  infliction  of  the  wrong  was  by  the 
servant  while  acting  in  his  own  interest  and  in  violation  of  his 
own  duty  as  the  carrier 's  representative.  This  liability  is  predi- 
cated upon  the  proposition  that  such  a  breach  of  the  contract  of 
carriage,  through  act  or  omission  by  the  servant,  is  the  violation 
of  a  duty,  primarily  that  of  the  carrier,  by  one  who,  as  respects 
that  duty,  stands  in  the  carrier 's  place,  clothed  with  all  the 
carrier's  authority  and  imposed  with  the  carrier's  obliga- 
tions. "^^  The  carrier's  liability  in  such  cases  grows  out  of 
the  contract  of  carriage  and  rests  upon  the  duty  it  owes  through 
its  servants  to  the  passengers,  and  not  upon  the  fact  that  the 
act  of  the  servant  is  incident  to  a  duty  within  the  scope  of  his 
employment,  and  it  extends  to  acts  of  an  employe  as  an  indi- 
vidual which  are  entirely  disconnected  from  the  performance  of 
his  duties,^"  and  though  the  carrier  does  not  authorize  or  ratify 

V.  Odle's  Adm'r,  128  Va.  280,  105  228  S.  W.  928,  aff'g  —  Tex.   Civ. 

S.  E.   107.  App.  — ,  194  S.  W.  1128. 

17  Harrison   v.   Norfolk-Southern  20  Hall  v.  Seaboard  Air  Line  E. 
E.  Co.,  —  N.  C.  — ,  113  S.  E.  678;  Co.,  — -  Fla.  — ,  93  So.  151. 
Lanier  v.  Pullman  Co.,   180  N.   C.  Passengers      do      not      contract 
406,  105  S.  E.  21.  merely     for     transportation,     but 

18  Harrison  v.  Norfolk-Southern  have  the  right  to  be  treated  by 
E.  Co.,  —  N.  C.  — ,  113  S.  E.  678;  the  servants  of  the  carrier  with 
Lanier  v.  Pullman  Co.,  180  N.  C.  kindness,  respect,  courtesy,  and 
406,   105  S.  E.  21.  due  consideration,  and  to  be  pro- 

19  Fort  Worth  &  D.  C.  E.  Co.  v.  tected  against  -  insult,  indignity 
Lovett,  —  Tex.  Civ.  App.  — ,  243  gnd  abuse  from  them.  Hall  v. 
S.  W.  519;  St.  Louis  S.  W.  E.  Co.  Seaboard  Air  Line  E.  Co.,  —  Pla. 
v.  Preston,  —  Tex.   Civ.  App.  — ,  — ,  93  So.  151. 
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such  conduct  and  was  not  negligent  in  selecting  the  employe.^^ 
The  rule  requiring  a  carrier  to  protect  passengers  against  acts 
of  its  employes  applies  with  special  strictness  to  women  passen- 
gers.^^ And  a  woman 's  contract  of  carriage  embraces  an  implied 
stipulation  that  the  company  will  protect  her  against  wanton 
approach.^'  In  the  case  of  wilful  assaults  by  its  servants  the 
carrier  is  held  practically  to  the  liability  of  an  insurer.^*  But 
this  liability  as  an  insurer  exists  only  where  the  assault  is  com- 
mitted by  an  agent  of  the  carrier  employed  in  the  active  work 
of  transporting  passengers,  and  not  where  it  is  committed  by 
an  employe  who  happens  to  be  on  the  train  but  whose  duties 
are  in  no  way  connected  with  that  branch  of  the  service.^*  A 
carrier  owes  to  a  passenger  the  duty  of  protecting  him  from 
the  violence,   assaults   and  insults  of  fellow   passengers,'^®   or 


21  Harrison  v.  Norfolk-Southern 
E.  Co.,  —  N.  C.  — ,  113  S.  E.  678. 

22  Hall  V.  Seaboard  Air  Line  B. 
Co.,  —  Fla.  — ,  93  So.  151. 

23  Hall  V.  Seaboard  Air  Line  E. 
Co.,  —  Ma.  — ,  93   So.   151. 

24  Hall  V.  Seaboard  Air  Line  E. 
Co.,  —  Fla.  — ,  93   So.   151. 

A  carrier  is  absolutely  liable  as 
an  insurer  for  the  protection  of 
passengers  against  assaults  and 
insults  at  the  hands  of  its  ser- 
vants, unless  the  passenger  alone 
is  the  cause  of  the  trouble.  Har- 
rison V,   Norfolk-Southern  E.   Co., 

—  N.  C.  — ,  113  S.  E.  678. 

25  The  carrier  is  not  liable  as 
an  insurer  for  an  assault  on  a 
woman  passenger  by  a  stenog- 
rapher employ-ed  in  the  division 
superintendent's  offitje  whose  du- 
ties are  purely  clerical  and  who 
has  nothing  to  do  with  the  active 
work  of  transporting  passengers. 
Hall  V.  Seaboard  Air  Line  E.  Co., 

—  Fla.  — ,  93  So.  151. 

26  Hall  V.  Seaboard  Air  Line  E. 
Co.,  —  Fla.  — ,  93  So.  151;  Chesa- 
peake &  O.  E.  Co.  v.  Pack,  192  Ky. 
74,  232  S.  "W.  36;  Savick  v.  Bos- 
ton Elevated  E.  Co.,  —  Mass.  — , 


132  N.  E.  29;  Williams  v.  East 
St.  Louis  &  S.  E.  Co.,  207  Mo. 
App.  233,  232  S.  W.  759;  Frazier  v. 
Public  Service  Ey.  Co.,  —  N.  J. 
L.  — ,  116  Atl.  769;  Skillen  v. 
West  Jersey  &  S.  E.  Co.,  96  N.  J. 
L.  492,  115  Atl.  372. 

Where  a  statute  requires  sepa- 
rate cars  for  white  and  negro  pas- 
sengers, if  a  carrier  permits  a 
passenger  to  occupy  a  coach  set 
apart  for  passengers  of  another 
race,  it  will  not  be  heard  to  say 
that  it  had.  no  reason  to  anticipate 
injury  to  another  passenger  from 
the  contact  of  the  passengers  of 
the  two  racee.  The  violation  of 
the  statute,  in  such  cases,  is  tanta- 
mount to  warning  that  injury  may 
result,  and  renders  it  liable  to  a 
passenger  who  is  assaulted  and  in- 
jured by  the  passenger  of  the 
other  race.  Hines  v.  Meador,  145 
Ark.   356,  224  S.  W.   742. 

In  Liljegren  v.  United  Eys.  Co., 
—  Mo.  — ,  227  S.  W.  925,  a  street 
railway  company  was  held  liable 
to  a  female  passenger  who  was 
assaulted  and  kissed  by  an  intoxi- 
cated passenger. 

In  Payne  v.  McDonald,  150  Ark. 
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strangers  or  intruders,'*''  and  will  be  held  responsible  for  its  own 
or  its  servants'  neglect  in  this  particular  when,  by  the  exercise 
of  proper  care,  the  acts  of  violence  might  have  been  foreseen  and 
prevented.  The  liability  of  the  carrier  in  such  cases  is  based 
on  the  negligence  of  its  servants  in  failing  to  prevent  the  com- 
mission of  the  act  out  of  which  the  injury  arose,  and  to  warrant 
a  recovery  it  must  appear  that  the  servant  knew,  or  with  proper 
care  could  have  known,  of  the  imminence  of  the  act  in  time  to 
have  prevented  it,  and  did  not  do  so.**    The  duty  of  a  carrier 


12,  233  S.  W.  813,  a  railroad  com- 
pany was  held  liable  to  a  ■woman 
passenger  who  was  made  ill  and 
miscarried  as  a  result  of  fright 
and  excitement  induced  by  the  use 
of  violent,  insulting  and  profane 
language  in  her  presence  by  a 
fellow  passenger  and  a  quarrel 
between  the  latter  and  train  au- 
ditors. 

It  is  the  duty  of  a  carrier  to 
exercise  the  highest  practical  de- 
gree of  care  to  protect  waiting 
passengers  from  injury  by  the 
crowding  of  waiting  passengers, 
and  it  is  liable  for  such  an  in- 
jury if  it  fails  to  do  so.  Grubb  v. 
Kansas  City  Eys.  Co.,  207  Mo. 
App.  16,  230  S.  W.  675.  See  also 
Franz  v.  Holyoke  St.  E.  Co.,  — 
Mass.  — ,  132  N.  E.  270;  Pretty- 
man  V.  Trenton  Transp.  Co.,  73 
Pa.  Super.  Ct.  353. 

Jn  Savickas  v.  Boston  Elevated 
E.  Co.,  —  Mass.  — ,  132  N.  E.  29, 
a  street  railway  company  was 
held  not  liable  for  injury  to  a 
child  who  was  pushed  under  a 
ear  by  a  crowd  at  a  stopping  place 
in  a,  public  street  where  there  was 
no  station  or  platform,  on  the 
ground  that  it  had  no  control  or 
authority  over  the  street  or  the 
persons  on  it. 

27  Frazier  v.  Public  Service  Ey. 
Co.,  —  N.  J.  L.  — ,  116  Atl.  769; 


Skillen  v.  "West  Jersey  &  S.  E.  Co., 
96  N.  J.  L.  492,  115  Atl.  372. 

In  Williams  v.  East  St.  Louis  & 
S.  E.  Co.,  207  Mo.  App.  233,  232  S. 
"W.  759,  it  was  held  that  a  street 
railway  company  taking  a 
negress  into  a  city  at  a,  time  when 
mobs  were  attacking  negroes  there, 
should  have  warned  her  that  it 
was  dangerous  for  her  to  go  there, 
and  that  it  was  liable  in  damages 
where  she  was  attacked  and  in- 
jured by  a  mob  if  it  knew  of  the 
conditions  in  time  to  have  warned 
her  and  to  have  taken  precautions 
for  her  safety,  which  was  a  ques- 
tion for  the  jury,-  and  if  she  was 
ignorant  of  the  conditions. 

28  Hall  V.  Seaboard  Air  '  Line 
E.  Co.,  —  Fla.  — ,  93  So.  151;  Hat- 
field V.  Payne,  195  Ky.  310,  242  S. 
W.  32;  Pugh  V.  Washington  Ey.  & 
Elec.  Co.,  138  Md.  226,  113  Atl. 
732. 

The  liability  arises  only  when 
the  wrong  is  actually  foreseen  in 
time  to  prevent  it,  or  is  of  such 
a  nature  and  perpetrated  under 
such  circumstances  that  it  might 
reasonably  have  been  anticipated. 
Tomme  v.  Pullman  Co.,  207  Ala. 
511,  93  So.  462. 

Where  plaintiff  was  struck  and 
injured  by  a,  spitball  thrown  by 
a  boy  who  was  a  passenger  on 
the   car,   and  there   was   evidence 
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to  afford  such  protection  is  not  absolute,^^  nor  that  of  an  in- 
surer,'" but  is  discharged  by  using  every  reasonable  means  to 
conserve  the  passenger's  convenience,  comfort  and  safety.'^  In 
so  far  as  insults  or  injuries  by  fellow  passengers  are  concerned, 
those  in  charge  of  the  conveyance  are  bound,  and  only  bound, 
to  use  the  highest  degree  of  care  consistent  with  the  business 
to  ascertain  and  prevent  such  injuries,  and  the  carrier  is  not 
responsible  for  an  injury  caused  by  an  impending  danger  which 
is  not  ascertainable  by  the  exercise  of  that  degree  of  care.*^ 
The  law  requires  a  high  degree  of  care  to  profit  the  passenger 
where  the  wrong  is  actually  foreseen,  but  only  requires  ordinary 
care  and  prudence  in  foreseeing  or  anticipating  the  threatened 
violence  or  insult.^^  It  is  not  to  be  assumed  that  the  mere 
presence  of  a  man  and  a  woman  in  a  car  in  which  there  are  no 
other  passengers  is  a  situation  fraught  with  danger  to  the 
woman,  in  the  absence  of  some  external  indication  of  the  man's 
character.**  In  transporting  an  insane  person  it  is  the  duty  of 
a  carrier  to  exercise  a  high  degree  of  care  to  prevent  him  from 
harming  other  passengers.  But  it  cannot  be  held  responsible 
on  the  ground  that  its  conductor  was  guilty  of  gross  and  wanton 
negligence  in  failing  to  prevent  an  insane  passenger  from  using 
profane,  abusive  and  threatening  language  to  another  passenger, 
where  the  conductor  acting  in  good  faith  to  afford  the  latter 
such  protection  as  was  reasonably  within  his  power.*^  A  car- 
rier is  only  bound  to  exercise  ordinary  care  and  vigilance  to 

to  show  that  the  throwing  of  spit-  30  Hall  v.  Seaboard  Air  Line  E. 

balls  by  boys  was  a  frequent  prae-  Co.,  —  Fla.  — ,  93  So.  151. 

tice  on  that  train  and  was  known  31  Ex  parte  Alabama   Great   So. 

to   the   train  crew   and   that   they  E.   Co.,   204  Ala.   504,   86   So.   100, 

had  done  little  or  nothing  to  pre-  rev'g  17  Ala.  App.  566,  86  So.  97 

vent    it,    it    was    held    that    the  32  Hall  v.  Seaboard  Air  Line  E 

question  whether  the  railroad  com-  Co.,  —  Fla.  — ,  93  So.  151;  Lilje 

pany   had    failed    in    its    duty    of  gren  v.  United  Eys.  Co.,  —  Mo.  — , 

care  toward  the  plaintiff  was  for  227  S.  W.  925. 

the  jury.     Skillen  v.  West  Jersey  SSTomme    v.    Pulman    Co.,    207 

&  S.  E.  Co.,  96  N.  J.  L.  492,  115  Ala.  511,  93  So.  462. 

Atl.  372.     _  34  Hall  V.  Seaboard  Air  Line  E. 

29  Ex-  parte  Alabama  Great  So.  E.  Co.',  —  Fla.  — ,  93  So.  151. 

Co.,  204  Ala.  504,  86  So.  100,  rev'g  3BHines    v.    Miniard,    204    Ala. 

17  Ala.  App.  566,  86  So.   97;   Lil-  514,  12  A.  L.  E.  238,  86  Sq.  23. 
jegren  v.  United  Eys.  Co.  —  Mo. 
—  227  S.  W.  925. 
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protect  passengers  from  injury  from  the  axjts  of  persons  not 
passengers  or  employes  and  who  are  beyond  its  control  and  for 
whose  acts  it  is  in  no  way  responsible.'®  A  passenger  does  not 
cease  to  be  entitled  to  the  protection  against  violence'  that  is 
owing  to  all  the  passengers  by  responding  to  the  lawful  call  of 
servants  of  the  carrier  to  aid  in  ejecting  an  offensive  or  dis- 
orderly fellow  passenger,  and  if,  after  he  has  responded  to  such 
a  call,  he  is  injured  because  the  carrier's  servants  desert  him 
or  fail  to  give  him  all  the  assistance  reasonably  in  their  power, 
the  carrier  is  liable.^''  Where  a  railroad  company  should  an- 
ticipate a  greater  number  of  passengers  than  its  usual  quota  of 
coaches  will  reasonably  accommodate,  it  is  its  duty  to  put  on  a 
sufficient  number  of  coaches  to  provide  its  passengers  with 
seats,  and  its  failure  to  do  so  renders  it  liable  for  any  injury  or 
wrong  suffered  by  passengers  during  the  journey  as  a  proximate 
result  of  the  crowded  condition  of  a  coach.  But  it  is  not  respon- 
sible in  such  cases  where  there  was  nothing  by  which  it  or  those 
in  charge  of  the  train  could  reasonably  have  anticipated  such 
a  crowd  as  boarded  a  train.'* 

A  railroad  or  street  railway  company  is  liable  for  the  false 
arrest  or  imprisonment  of  a  passenger  by  its  conductor,"  or  for 
an  assault  committed  upon  a  passenger  by  its  conductor*"  or 
auditor  *^  or  by  an  employe  at  a  station  ^  or  for  insults  and  the 
use  of  abusive  language  by  an  auditor  to  a  passenger,**  or  for 

36  Williams  v.  East  St.  Louis  &  for  au  assault  on  a  passenger  by 

S.   E.  Co.,   207  Mo.   App.  233,   232  au  employe  at  a  station,  or  where 

S.  W.  759.  he  is  called  off  of  the   company's 

37Frazier     v.      Public      Service  premises  by  an  employe  and  there 

Ey.   Co.,  —  N.  J.  L.  — ,  116  Atl.  assaulted,  where  he  does  not  know 

769.  the   employe's   purpose.     Clark  v. 

38  Hatfield  v.  Payne,  195  Ky.  Bland,  181  N.  C.  110,  106  S.  E.  491. 
310,  242  S.  W.  82.  A   street   railway   company  was 

39  Savannah  Electric  Co.  v.  held  liable  where  a  person  wait- 
Lowe,  27  Ga.  App.  350,  108  S.  E.  ing  for  a  car  was  assaulted  by  an 
313.  employe    stationed    at    the    place 

40  Harrison  v.  Norfolk-South-  where  the  assault  took  place  to  re- 
ern  E.  Co.,  —  N.  C.  — ,  113  S.  E.  ceive  fares,  furnish  information, 
678;  Eastern  Texas  Electric  Co.  etc.  Dorton  v.  Kansas  City  Eys. 
V.  Baker,  —  Tex.  Civ.  App.  — ,  Co.,  204  Mo.  App.  262,  224  S.  W. 
238  S.  "W.  335.  30. 

41  Wright  V.  Schaff,  -—  Tex.  Civ.  43  Wright  v.  Schaff,  —  Tex.  Civ. 
App.  — ,  228  S.  W.  333.  App.  — ,  228  S.  W.  833. 

42  A  railroad  company  is  liable 
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the  act  of  its  conductor  in  unlawfully  and  forcibly  removing  a 
negro  passenger  from  a  car  provided  for  negro  passengers  be- 
cause it  was  occupied  by  white  men,**  for  the  act  of  a  brakeman 
in  inviting  or  permitting  a  passenger  to  alight  from  a  train  at 
a  dangerous  place  not  provided  for  the  discharge  of  passengers,*' 
and  where  a  train  porter  agrees  to  open  a  vestibule  door  and 
assist  a  passenger  to  unload  a  box  of  whisky  on  the  wrong  side 
of  the  train,  and  the  passenger  is  injured  by  the  negligence  of 
the  porter  in  unloading  the  box.*^  The  Pullman  Company  is 
responsible  for  an  assault  by  its  ticket  agent  on  a  person  seek- 
ing to  purchase  a  ticket  from  him,*''  and  for  the  value  of  articles 
left  by  a  passenger  under  his  pillow  and  stolen  by  the  porter,*' 
or  stolen  from  a  passenger's  grip  while  in  the  possession  of  the 
porter.** 

A  carrier  is  not  liable  for  an  assault  on  a  passenger  by  its 
agent  or  servant,  where  his  acts  were  justifiable,  as  where  he 
acted  in  self-defense.*"  But  provocation  consisting  in  mere 
insulting  language  or  accusations  will  not  excuse  an  assault.** 
Nor  will  the  fact  that  a  passenger  is  refusing  to  comply  with  a 
regulation  of  the  carrier  justify  an  employe  in  using  violence  not 
proper  nor  necessary  for  the  enforcement  of  the  regulation.*^ 

§  3358.  —  Arrest  of  passenger  by  public  police  officer.  When 
the  arrest  is  by  officers  of  the  law,  and  is  apparently  regular, 

44  Chicago,  E.  I.  &  P.  E.  Co.  v.  BOParris   v.    Deering    S.    W.    E. 

Sharp,  —  Okla.  — ,  209  Pac.  646.  Co.,  —  Mo.   App.   — ,   227    S.   W. 

46  Fort  Worth  &  D.  C.  R.  Co.  v.  1071;    Harrison   v.    Norfolk-South- 

Lovett,  —  Tex.  Civ.  App.  — ,  243  ern  E.  Co.,  —  N.  C.  — ,  113  S.  E. 

S.  W.  519.  678. 

46  St.  Louis  8.  W.  E.  Co.  v.  Pres-  The  burden  of  showing  that  the 
ton,  —  Tex.  Com.  App.  - — ,  228  assault  was  justifiable  is  on  the 
S.  W.  928,  aff'g  —  Tex.  Civ.  App.  defendant.  Parris  v.  Deering  S. 
— ,  194  S.  W.  1128.              "  W.    E.    Co.,  —  Mo.   App.   — ,   227 

47  Lanier  v.  Pullman  Co.,  180  N.  S.  W.  1071. 

C.  406,  105  S.  B.  21.  81  Harrison  v.  Norfolk-Southern 

48  The  Pullman  Company  is  li-  E.  Co.,  —  N.  C.  — ,  113  S.  B.  678; 
able  for  the  value  of  articles  left  Clark  v.  Bland,  181  N.  C.  110,  106 
by   a   passenger   under   his   pillow  S.  B.  491. 

and   stolen   by    the    porter.      Pull-  82  Harrison   v.   Norfolk-Southern 

man  Co.  v.  Bullock,  —  Tex.  Civ.  R.  Co.,  —  N;  C.  — ,  113  S.  E.  678. 
App.  — ,  231  S.  W.  1112. 

49  Pullman  Co.  v.  Uribe,  —  Tex. 
Civ.  App.  — ,  225  S.-  W.  189. 
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and  there  is  nothing  to  put  the  company  on  notice  that  the 
arrest  is  illegal,  it  cannot  be  held  liable  for'  the  failure  of  its 
employes  to  interfere  and  prevent  the  arrest.  It  is  only  in  the 
clearest  case,  where  the  facts  are  all  known  to  the  conductor,  and 
where  there  can  be  no  doubt  in  the  mind  of  an  ordinary  in- 
telligent citizen  as  to  the  unlawfulness  of  the  arrest,  that  the 
conductor  will  be  justified  in  interfering  with  a  known  officer 
of  the  law  in  making  an  arrest  on  a  train.^* 

§3359.  — Exemplary  damages.  Punitive  damages  may  be 
awarded  against  a  carrier  for  an  unprovoked  assault  on  a 
passenger  by  an  employe,^*  or  where  a  passenger  in  an  elevator 
is  injured  through  such  reckless  indifference  or  conscious  negli- 
gence on  the  part  of  those  in  charge  of  it  as  is  tantamount  in  law 
to  intentional  wrongdoing.^* 

HI.    CHARITABLE  CORPORATIONS 

§  3362.  Controlling  theories.*^  The  trust  fund  theory  obtains 
in  some  states,*'''  especially  where  the  person  seeking  to 
recover  damages  was  accepting  the  benefit  of  the  trust  a,t  the 
time  the  injuries  complained  of  were  sustained.*'  According  to 
the  weight  of  authority  the  trust  fund  doctrine  does  not  apply 

53  So  a  railroad  eompany  was  55  Eeel  v.  Consolidated  Inv.  Co., 
held   not   to   be   liable   for   failure      —  Mo.  — ,  236  S.  W.  43. 

of  its  conductor  to  prevent  an  ar-  56  Immunity    of    Charitable    In- 

rest   of   a  passenger   by   a   known  stitutions   from   Liability   in   Tort 

officer  without   a  warrant   for   an  is    the    subject    of    an    article    by 

offense  claimed  to  have  been  com-  Elmer  M.  Dax  in  6  St.  Louis  Law 

mitted   in  his  presence,  where   to  Eeview  226. 

determine  whether  the  arrest  was  57  Emery     v.     Jewish     Hospital 

legal    it   would   have   been   neees-  Ass'n,  193  Ky.  400,  21  N.  C.  C.  A. 

sary    for    the    conductor    to    pass  302,   236   S.   W.    577. 

on  two  questions   of  law.     Chesa-  58  Kidd    v.    Massachusetts    Ho- 

peake   &   O.   E.   Co.   y.   Pack,    192  meopathic   Hospital,  —  Mass.   — , 

Ky.  74,  232  S.  W.  36.  130  N.   E.   55;   Love  v.   Nashville 

54  Lampe  v.  United  Eys.  Co.,  Agricultural  &  Normal  Institute, 
209  Mo.  App.  357,  232  S.  "W.  249;  243  Tenn.  304,  243  S.  "W.  304.  And 
Dorton  v.  Kansas  City  Eys.  Co.,  see  Butler  v.  Berry  School,  27  Ga. 
204  Mo.   App.   262,  224  S.  W.  30;  App.  560,  109  S.  E.  544. 

Clark  V.  Bland,  181  N.  C.  110,  106 
S.  E.  491. 
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where  the  injury  is  to  a  stranger.^*  And  it  has  been  rejected 
in  some  states  even  in  eases  wli^re  the  injured  person  was  a 
beneficiary  of  the  trust.^<*  But  in  some  states  it  is  held  to  apply 
even  where  the  injured  person  is  an  employe.®^  It  has  been  held 
that  the  immunity  afforded  by  the  trust  fund  doctrine  will  not 
be  extended  to  eases  of  damages  resulting  from  the  maintenance 
of  a  nuisanee,^^  and  that  the  doctrine  will  not  be  applied  so  as 
to  grant  immunity  for  consequences  attributable  to  the  miscon- 
duct of  the  corporation  itself.^*  A  theory  of  nonliability  adopted 
by  some  of  the  courts  is  that  a  person  who  accepts  the  benefit  of 
a  charity  must  be  impliedly  taken  to  have  assumed  the  risk  of 
injury  resulting  from  the  negligence  of  servants  of  the  corpora- 
tion who  have  been  properly  selected  and  retained  by  it.®*  The 
public  policy  theory  has  been  adopted  in  Virginia  as  a  basis  for 
exempting  charitable  institutions  from  liability  for  injuries  to 
beneficiaries  of  the  charity.®^ 


§  3363.  Application  of  theories.  A  charitable  institution  is 
not  liable  to  a  patient  or  beneficiary  for  the  negligence  of  its 
agents  or  servants. ®®    The  immunity  extends  to  injuries  to  pay- 


69  See  Love  v.  Nashville  Agri- 
cultural &  Normal  Institute,  243 
Tenn.  304,  243  S.  W.  304. 

60 Weston's  Adm'x  v.  Hospital 
of  St.  Vincent  of  Paul,  131  Va. 
587,  107  S.  E.  785. 

61  Emery  v.  Jewish  Hospital 
Ass'n,  193  Ky.  400,  21  N.  0.  0.  A. 
302,  236   S.  W.  577. 

The  fact  that  a  person  em- 
ployed to  run  an  elevator  was  un- 
der sixteen  and  hence  that  his  em- 
ployment.  for  that  purpose  was 
contrary  to  the  express  provision 
of  a  statute  does  not  make  the  cor- 
poration liable.  Emery  v.  Jew- 
ish Hospital  Ass'n,  193  Ky.  400, 
21  N.  C.  C.  A.  302,  236  S.  W.  577. 

62  Lovti  v.  Nashville  Agricultural 
&  Normal  Institute,  243  Tenn. 
304,  243  S.  W.  304. 

63  Love  V.  Nashville  Agricul- 
tural &  Normal  Institute,  243 
Tenn.  304,  243  S.  W.  304. 


64 Weston's  Adm'x  v.  Hospital 
of  St.  Vincent  of  Paul,  131  Va. 
587,  107  S.  E.  785;  and  see  Vir- 
.ginia  Iron,  Coal  &  Coke  Co.  v. 
Odle's  Adm'r,  128  Va.  280,  105 
S.  E.  107. 

65  Weston 's  Adm  'x  v.  Hospital 
of  St.  Vincent  of  Paul,  131  Va.  587, 
107  S.  E.  785. 

66  Butler  V.  Berry  School,  27 
Ga.  App.  560,  109  S.  E.  544;  Gol- 
lob  V.  Congregation  Ohel  Moishe 
Chevra  Tehilim,  119  N.  T.  Misc. 
346,  196  N.  Y.  Supp.  517;  Barr  v. 
Brooklyn  Children's  Aid  Society, 
190  N.  T.  Supp.  296;  Barnes  v. 
Providence  Sanitarium,  —  Tex. 
Civ.  App.  — ,  229  S.  W.  588; 
Weston's  Adm'x  v.  Hospital  of 
St.  Vincent  of  Paul,  131  Va.  587, 
107  S.  E.  785;  and  see  Virginia 
Iron,  Coal  &  Coke  Co.  v.  Odle's 
Adm'r,  128  Va.  280,  105  S.  E.  107. 
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ing  patients  in  a  hospital,®''  and  the  fact  that  some  money  is 
paid  to  the  institution  for  the  care  or  board  of  a  person  does  not 
make  him  the  less  a  patient  or  beneficiary.®'  Nor  is  a  charitable 
school  rendered  liable  by  the  fact  that  all  of  its  pupils  are  re- 
quired to  give  a  part  of  their  time  to  work  in  the  various  depart- 
ments of  the  school,  and  that  some  of  them  pay  a  part  of  their 
expenses.®'  The  exemption  extends  to  sanitariums  ■"*  and  hospi- 
tals'^  and  they  are  not  liable  for  injuries  to  patients  resulting 
from  the  negligence  of  physicians,  nurses,  etc.  It  has  also  been 
held  to  extend  to  an  industrial  school.''^  The  exemption  of  a 
hospital  extends  to  injuries  to  a  new  born  baby  whose  father 
has  engaged  a  room,  board,  nursing,  etc.,  for  the  mother  before 
the  birth  of  the  child,  and  whose  mother  voluntarily  entered 
the  hospital  pursuant  to  such  engagement.  And  this  is  true 
though  the  father  did  not  know  when  he  engaged  the  room  that 
the  hospital  was  a  charitable  institution."  The  exemption  does 
not  apply  to  a  college  or  university,'*  nor  to  a  church,''^  nor  to 
an  incorporated  hospital  operated  for  private  gain.''®  And  it 
has  been  held  not  to  apply  to  a  hospital  conducted  by  a  railroad 
company  for  the  benefit  of  its  employes,  who  are  required  to 
contribute  a  specified  sum  out  of  their  wages  for  hospital  fees.''"' 

67  Weston 's     Adm  'x     v.     Hospi-  Adm  'x  v.  Hospital  of  St.  Vincent 

tal   of    St.   Vincent    of    Paul,    131  of   Paul,   131   Va.    587,   107   S.   E. 

Va.  587,  107  8.  E.  785.  785. 

It  extends  to  a  hospital  though  72  Butler    v.    Berry    School,    27 

payment  for  services  is  required  of  Ga.  App.  560,   109   S.  E.   544. 
those   who    are    able   to   pay,   and  73 Weston's     Adm'x    v.     Hospi- 

though   the   injured    patient   paid.  tal    of    St.   Vincent    of   Paul,    131 

Deming  Ladies'  Hospital  Ass'n  v.  Va.   587,  107  S.   E.   785. 
Price,  276  Fed.  668.  74Barr    v.    Brooklyn    Children's 

68Barr    v.    Brooklyn    Children's  Aid  Society,  190  N.  Y.  Supp.  296. 
Aid  Society,  190  N.  Y.  Supp.  296.  7BA  religious  corporation  is  lia- 

69  Butler  v.  Berry  School,  27  Ga.  ble  to  a  person  injured  in  its  syna- 
App.  560,  109  S.  E.  544.  gogue   through  its  negligence,   es- 

70  Barnes  v.  Providence^  Sani-  pecially  where  it  does  not  appear 
tarium,  —  Tex.  Civ.  App.  — ,  229  that  the  injured  person  was  the 
S.   W.   588.  recipient    of    gratuitous    benefae- 

71  Deming  Ladies'  Hospital  tions  from  it.  GoUob  v.  Congre- 
Ass'n  V.  Price,  276  Fed.  668;  gation  Ohel  Moishe  Ohevra  Tehi- 
Kidd  V.  Massachusetts  Homeo-  lim,  119  N.  Y.  Misc.  346,  196  N. 
pathic     Hospital,     —     Mass.     —  Y.  Supp.  517. 

130   N.   E.   55;    Taylor   v.   Flower  76  See  §3348,  supra. 

Deaconess   Home   &   Hospital,   109  77  Bowman  v.  Southern  Pac.  Co., 

Ohio  61,  135  N.  E.  287;  Weston's      —  Cal.  App.  — ,  204  Pac.  403. 
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In  some  states  charitable  institutions  are  liable  to  persons  other 
than  patients  or  beneficiaries,''*  while  in  others  the  immunity 
extends  to  injuries  to  employes.'"  In  some  states  a  charitable 
corporation  is  liable  for  injuries  to  a  patient  or  beneficiary  re- 
sulting from  its  failure  to  use  ordinary  care  in  the  selection  and 
subsequent  retention  of  its  employes.*"  A  corporation  claiming 
exemption  from  liability  on  the  ground  that  it  is  a  charitable 
institution  must  afiirmatively  plead  the  facts  entitling  it  to  be 
exempted,  and  the  burden  of  proving  such  facts  is  upon  it.*i 


78>Barr  v.  Brooklyn  Children's 
Aid  Society,  190  N.  Y.  Supp,  296; 
Weston's  Adm'x  v.  Hospital  of 
St.  Vincent  of  Paul,  131  Va.  587, 
107   S.  E.   785. 

The  immunity  does  not  apply 
where  it  does  not  appear  that  the 
injured  person  was  the  recipient 
of  gratuitous  benefactions  from 
the  defendant.  Gollob  v.  Congre- 
gation Ohel  Moishe  Chevra  Tehi- 
lim,  119  N.  Y.  Misc.  346,  196  N.  Y. 
Supp.  517. 

79  Emery  v.  Jewish  Hospital 
Ass'n,  193  Ky.  400,  21  N.  C.  C.  A. 
302,  236  S.  W.  577, 


SODeming  Ladies'  Hospital 
Ass'n  V.  Price,  276  Fed.  668;  But- 
ler V.  Berry  School,  27  Ga.  App. 
560,  109  S.  E.  544;  Barr  v.  Brook- 
lyn Children's  Aid  Society,  190 
N.  Y.  Supp.  296;  Taylor  v.  Flower 
Deaconess  Home  &  Hospital,  104 
Ohio  61,  135  N.  E.  287;  Barnes  v. 
Providence  Sanitarium,  —  Tex. 
Civ.  App.  — ,  229  S.  W.  588;  West- 
on's Adm'x  V.  Hospital  of  St. 
Vincent  of  Paul,  131  Va.  587,  107 
S.  E.  785. 

81  Barnes  v.  Providence  Sani- 
tarium, —  Tex.  Civ.  App.  — ,  229 
S.  W.  588. 
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CHAPTER  53 

Ceimes  and  Penalties 

§  3364.  In  general. 

§3365.  Corporation  as  a  "person"  within  criminal  statute. 

§  3370.  Crimes  involving  personal  violence. 

§  3371.  Nuisances. 

§  3374.  Miscellaneous  crimes. 

§3364.  In  general.^  Corporations  are  criminally  liable 
and  may  be  prosecuted  independently  of  the  fact  that  the  crim- 
inal act  was  performed  by  means  of  agents.^  A  railroad  com- 
pany is  not  subject  to  indictment  for  violation  of  a  statute  re- 
lating to  the  maintenance  of  waiting  rooms  at  a  time  when  it 
was  under  federal  control.^  In  England  a  limited  company  can- 
not be  committed  for  trial  on  an  indictment.* 

§3365.  Corporation  as  a  "person"  within  criminal  statutes. 

Statutes  in  some  states  expressly  provide  that  in  the  construction 
of  penal  statutes  the  word  "person"  includes  a  corporation  ex- 
cept when  otherwise  plainly  declared  or  clearly  apparent  from 
the  context.^ 

§3370.  Crimes  involving  personal  violence.^ 

§  3371.  Nuisances.  A  corporation  is  indictable  for  com- 
mitting a  public  nuisance,  whether  as  the  result  of  misfeasance 
or   nonfeasance.'"     A   railroad   company   may  be   indicted   for 

1  Note  on  liability  of  corpora-  5  State  v.  Worker 's  Socialist 
tions  for  crime,  see  30  Yale  Law  Pub.  Co.,  150  Minn.  406,  185  N. 
Journal  415.  W.  931. 

2  Love  V.  Nashville  Agricultural  6  Liability  of  corporation  for 
&  Normal  Institute,  243  Tenn.  304,  manslaughter,  see  note  5  Minne- 
243  S.  W.  304.  sota  Law  Eeview  74. 

S  Commonwealth     v.     Louisville  7  Love  v.  Nashville  Agricultural 

&  N.  E.  Co.,  189  Ky.  309,  11  A.  L.  &  Normal  Institute,  243  Tenn.  304, 
E.  1446,  224  S.  W.  847.  243  S.  W.  304. 

4  Eex  V.  Daily  Mirror  Newspa- 
pers, L.  E.  [1922]  2  K.  B.  530. 
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nuisance  for  permitting  a  highway  crossing  to  become  and  re- 
main out  of  repair.*  That  a  statute  under  which  a  natural 
gas  company  is  incorporated  gives  it  power  to  lay  pipes  over, 
under  and  across  streets  and  highways  does  not  prevent  its 
prosecution  for  maintaining  a  nuisance  by  maintaining  an 
open  ditch  along  or  across  a  highway  for  an  unreasonable 
length  of  time,  or  for  sO  negligently  filling  ditches  of  that  char- 
acter as  to  render  the  highway  unsafe.^ 

§  3374.  Miscellaneous  crimes.  An  indictment  will  lie  against 
a  corporation  for  obtaining  from  a  carrier,  by  fraud  and  de- 
ception, possession  of  property  moving  in  interstate  commerce,^" 
for  receiving  rebates  in  violation  of  the  federal  statutes,^^  and 
for  violation  of  a  statute  punishing  criminal  syndicalism.^^ 

8  Commonwealth  v.  Chesapeake  11  Pierce  v.  United  States,  255 
&  0.  E.  Co.,  189  Ky.  599,  225  S.  U.  S.  398,  65  L.  Ed.  697,  afE'g  257 
W.  502.  Fed.  514,  260  Fed.  158. 

9  Commonwealth  v.  People's  12  State  v.  Worker's  Socialist 
Natural  Gas  Co.,  73  Pa.  Super.  Ct.  Pub.  Co.,  —  Minn.  — ,  185  N.  W. 
66.  931. 

10  See   Boyd   v.    United    States, 
275  Fed.  16. 
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Monopolies  and  Trusts 

§  3386.  Anti-trust  statutes  generally. 

§  3388.  Constitutionality  of  antitrust  statutes — State  statutes. 
§  3389.  Interstate  trade  and  commerce  considered. 
§  3390.  Monopolization  under  anti-trust  statutes. 
§  3391.  Restraint  of  trade. 
§  3392.  Conspiracy. 
§  3393.  Motive,  intent  and  result. 

§  3394.  Means  of  accomplishing  violation  of  anti-trust  statutes. 
§  3395.  Patents. 

§  3396.  Copyrights  and  trade-marks. 
§  3397.  Criminal  prosecutions. 
§  3398.  Injunction  at  suit  of  private  person. 
§  3399.  Eelief  awarded  government. 
§  3400.  Action  for  treble  damages — In  general. 

§3401.  —Persons  who  may  sue  and  be  sued;   venue;   limitations;  plead- 
ing, etc. 
§  3402.  "Violation  of  anti-trust  statute  as  defense  to  action. 
§  3403.  Section  8  of  Clayton  Act. 

§3386.  Anti-trust  statutes  generally.^  The  purpose  of  the 
Sherman  Act  is  to  maintain  free  competition  in  interstate  com- 
merce, and  any  concerted  action  by  any  combination  of  men 
or  corporations  to  cause,  or  which  in  fact  does  cause,  direct  and 
undue  restraint  of  competition  in  such  commerce,  falls  within 
the  condemnation  of  the  act  and  is  unlawful.^     The  Clayton 

1  The  Sherman  Act  as  applied  to  is  the  subject  of  a  note  in  24  A. 

railroads   regulated  under  the  In-  L.  E.  787. 

terstate  Commerce  Act  is  the  sub-  2  American    Column    &    Lumber 

ject  of  a  note  in  36  Harvard  Law  Co.    v.   United    States,    257   TJ.    S. 

Eeview  456.  377,  66  L.  Ed.  284,  aff'g  263  Fed. 

Legality     of     combinations     or  147. 

agreements       between       insurance  It   was   passed   for   the   purpose 

companies   or  insurance  agents,  is  of   protecting   interstate    and   for- 

the  subject  of  a  note  in  21  A.  L.  eign  commerce   from  unlawful  re^ 

E.   543.  straints    and    monopolies,    and    an 

Applicability  of  state  and  anti-  agreement    of    the    kind    specified 

trust  act  to  interstate  transaction  which  has  some  direct  and  iaimedi- 
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Act  was  intended  to  supplement  the  purpose  and  effect  of  other 
anti-trust  legislation,  principally  the  Sherman  Act  which  had 
been  construed  to  apply  to  contracts,  combinations  and  con- 
spiracies which  unduly  obstruct  the  free  and  natural  flow  of 
commerce.^  The  Clayton  Act  and  the  Sherman  Act  provide 
different  tests  of  liability*  The  Clayton  Act  does  not  legalize 
nor  prohibit  punishment  for  violations  of  state  laws  occurring 
prior  to  its  enactment.^ 

The  fact  that  the  interstate  commerce  commission,  acting 
pursuant  to  authority  given  it  by  the  federal  transportation 
act  of  1920,  has  granted  permissign  to  several  railroad  companies 
to  combine  their  roads  into  practically  one  system  does  not  pre- 
vent a  state  from  punishing  one  of  such  roads  for  entering  into 
such  a  combination  in  violation  of  its  laws  prior  to  the  adoption 
of  the  federal  statutes.^  The  provisions  of  the  Mississippi  stat- 
ute, in  so  far  as  they  concern  insurance  companies,  were  not 
annulled  by  the  federal  statute  commonly  known  as  the  Lever 
Act  in  force  during  the  world  war,  nor  did  the  enactment  of  the 
latter  statute  make  the  enforcement  of  the  state  statutes  against 
such  companies  a  violation  of  the  due  process  and  equal  protec- 
tion clauses  of  the  federal  constitution.'' 

A  Massachusetts  statute  prohibits  leases  of  machinery  upon 
condition  that  the  lessee  shall  not  buy,  lease  or  use  the  machinery 
of  any  person,  firm  or  corporation  or  association  other  than  the 
lessor.    This  provision  is  penal  and  will  be  strictly  construed-'' 

ate    effect    upon    interstate    com-  L.    Ed.    1071;    Standard    Fashion 

merce  is  within  the  inhibition  of  Co.   v.   Magrane-Houston   Co.,   258 

the    statute.     Morey   v.    Paladini,  IT.  S.  346,  66  L.  Ed.  €53,  aff'g  259 

187  Cal.  727,  203  Pac.  760.  Fed.    793,    which    afE'd    251    Fed. 

S  Standard  Fashion  Co.  v.  Mag-  559. 

rane-Houston   Co.,   258   U.   S.   346,  6  State  v.   Southern  E.   Co.,   126 

66  L;  Ed.  653,  afC'g  259  Fed.  793,  Miss.  875,  89  So.  769. 

which  aff'd  251  Fed.  559;  United  estate  v.  Southern  E.  Co.,  126 

Shoe   Machinery   Corp.    v.   United  Miss.  875,  89  So.  769. 

States,  258  U.  S.   451,   66   L.   Ed.  7  Nugent  &  PuUen  v.  Eobertson, 

708,  aff'g  264  Fed.  138,  rehearing  126  Miss.  419,  88  So.  895. 

denied   259  U.   S.  575,   66  L.   Ed.  8  A  provision  requiring  the  les- 

1071.  see  to  pay  for  the  use  of  a  given 

4  United   Shoe   Machinery   Corp.  machine  royalties  on  his  entire  out- 

V.  United  States,  258  U.  S.  451,  66  put,   even   though   the   leased  ma- 

L.  Ed.  708,  aff'g  264  Fed.  138,  re-  chine   was   incapable    of   perform- 

hearing  denied,  259  U.  S.  575,  66  ing    the  'work    required    for    the 
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The  Wisconsin  statute  provides  that  any  person  violating  its 
provisions  shall  be  liable  to  any  person  transacting  business 
in  the  state  for  all  damages  he  may  sustain  by  reason  of  the 
doing  of  anything  forbidden  by  the  statute.^ 

§3388.  Constitutionality  of  anti-trust  statutes — State  stat- 
utes. If  the  amendments  to  the  New  York  statutes  excluding 
agriculturists  from  their  operation  are  unconstitutional  because 
discriminatory,  this  does  not  invalidate  the  original  statutes, 
but  they  remain  in  full  force,  and  the  amendments  fall.^"  A 
contract  cannot  be  held  to  be  invalid  because  it  is  in  conflict 
with  an  unconstitutional  statute.^^  A  holding  of  a  state  court 
that  an  agreement  between  three  insurance  companies,  having 
a  monopoly  of  a  particular  class  of  insurance  in  a  certain  city, 
that  neither  of  them  will,  within  two  years,  employ  any  man 
who  has  left  the  service  of,  or  been  discharged  by,  either  of 
the  others,  is  contrary  to  law  and  public  policy,  and  gives  a 
person  prevented  from  obtaining  employment  thereby  a  right 
to  recover  his  damages,  does  not  violate  the  due  process  of  law 
clause  of  the  fourteenth  amendment.^^ 

§  3389.  Interstate  trade  and  commerce   considered.      The 

lease  or  transaction  made  unlawful  by  section  three  of  the  Clay- 
ton Act  is  one  in  interstate  commerce. ^^  Interstate  commerce 
"comprehends    every    contract,    trade    and    dealing    between 

output    was    held    not    to    violate  Mise.    Eep.    61,    192    N.    Y.    Supp. 

this    statute    ■where    it    was    not  423;     judgment     aff'd     on     other 

shown    that    the    burden    thereby  grounds,  234  N.  Y.  542;  Standard 

imposed     on     the     lessee     was     so  Engraving  Co.  v.  Volz,  193  N.  Y. 

great  that  the  parties  must ,  have  Supp.  831. 

understood  that  the  lessee  was  to  11  Legg  v.  Hood,  154  Ga.  28,  113 

obtain    additional    machines    from  S.  E.   642. 

the  lessor  only,  and  not  from  oth-  12  Prudential  Ins.  Co.  v.  Cheek, 

ers.     Witherell  &   Dobbins   Co.   v.  259    U.    S.    530,    66    L.    Ed.    1044, 

United   Shoe  Mach.   Co.,  267  Fed.  afC'g  —  Mo.  App.  — ,  223   S.  W. 

950.  754. 

9  Nekoosa-Edwards  Paper  Co.  v.  IS  Witherell  &  Dobbins  Co.  v. 
News  Publishing  Co.,  —  Wis.  — ,  United  Shoe  Mach.  Co.,  267  Fed. 
182  N.  W.  919.  950;   Quiney  Oil  Co.  v.  Sylvester, 

10  Buffalo  Gravel  Corp.  v.  Moore,  238  Mass.  95,  14  A.  L.  E.  Ill,  13C 
201   N.  Y.  App.  Div.   242,   194  N".       N.  E.  217. 

Y.    Supp.    225,    rev'g    118    N.    Y. 
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citizens  of  one  state  and  those  of  another  which  contemplates 
the  transportation  of  goods,  persons  or  information  from  one 
state  into  another,  and  every  initiatory,  negotiating,  and  in- 
tervening act  of  the  parties  to  that  trade  or  deal  from  the  time 
the  intercourse  relating  to  it  commences  until  the  transporta- 
tion and  delivery  have  been  completed. "  ^*  A  combination  or 
conspiracy  to  prevent  newsdealers  from  receiving,  handling  and 
selling  in  a  state  magazines  brought  from  another  state  for  the 
purpose  of  being  sold  there  directly  interferes  with  interstate 
eommerce.^^  The  Clayton  Act  has  no  application  to  an  agree- 
ment between  a  domestic  oil  company  and  a  domestic  partner- 
ship relative  to  the  use  of  appliances,  furnished  by  the  former, 
in  the  sale  of  gasoline  in  the  state,  though  the  gasoline  was 
brought  to  the  oil  company's  place  of  business  by  interstate 
commerce.^^  The  posting  of  bills  transported  in  interstate 
commerce  after  they  arrive  at  their  destination  is  a  purely 
local  service,  not  directly  affecting,  but  merely  incidental  to, 
interstate  commerce.^'''  The  mere  making  of  a  lease  of  machines 
is  not  of  itself  interstate  commerce.  But  where  a  movement  in 
interstate  commerce  is  required  in  connection  with  the  making  of 
such  a  lease,  congress  has  authority  to  control  the  making  of 
such  leases,  and  section  3  of  the  Clayton  Act  applies  to  them.^* 
The  Sherman  Act  does  not  apply  even  though  the  trade  or 
commerce  affected  is  interstate  unless  the  effect  thereon  is 
direct,  and  not  where  the  effect  is  but  incidentally  or  indirectly 
to  affect  such  commerce.^®  A  baseball  exhibition,  although 
made  for  money,  is  not  trade  or  commerce.  Such  exhibitions 
are  purely  state  affairs,  and  the  business  of  giving  them 
does  not  become  interstate  commerce  because  in  order  to 
give  them,  the  leagues  must  induce  the  players  to  cross  state 

14 United    Leather    Workers'    I.  18  United  Shoe  Machinery  Corp. 

U.    V.    Herkert    &    Meisel    Trunk  v.   United   States,   258   U.    S.   451, 

Co.,  284  Ted.   446,  aff'g  268  Fed.  66  L.  Ed.  708,  afC'g  264  Fed.  138, 

662.  rehearing  denied,  259  U.  S.  575,  66 

IS  Council   of  Defense   v.   Inter-  L.  Ed.   1071. 

national   Magazine    Co.,    267    Fed.  19  National    League    v.    Federal 

390.               '  Base  Ball  Club,  50  App.  Cas.    (D. 

16Quiney   Oil    Co.    v.    Sylvester,  C.)  165,  269  Fed.  681,  afC'd  259  U. 

238   Mass.    95,    149   A.    L.    E.    Ill,  S.  200,  66  L.  Ed.  898,  leave  granted 

130  N.  E.  217.  to   present  petition  for   rehearing, 

17  Charles  A.  Eamsay  Co.  v.  As-  42  Sup.  Ct.  587. 
sociated  Bill  Posters,  271  Fed.  140. 
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lines  ^nd  must  arrange  and  pay  for  their  doing  so,  since  the 
transport  is  a  mere  incident  to  the  exhibition,  and  not  the 
essential  thing,  and  hence  the  reserve  clause  in  the  contracts 
of  baseball  players  under  the  national  agreement  is  not  with- 
in the  Sherman  Act.^"  If  Congress  deems  certain  recurring 
practices,  though  not  really  part  of  interstate  commerce, 
likely  to  obstruct,-  restrain  or  burden  it,  it  has  the  power  to 
subject  them  to  national  supervision  and  restraint,  and  to  punish 
conspiracies  in  which  such  practices  are  part  of  a  plan  to  hinder, 
restrain  or  monopolize  interstate  commerce.  But  in  the  latter 
ease  the  intent  to  injure,  obstruct  or  restrain  interstate  com- 
merce must  appear  as  an  obvious  consequence  of  what  is  to  be 
done,  or  be  shown  by  direct  evidence  or  other  circumstances.*'- 
So  coal  mining  is  not  interstate  commerce,  and  obstruction  of 
coal  mining,  though  it  may  pre-vent  coal  from  going  into  inter- 
state commerce,  is  not  a  restraint  of  that  commerce,  unless  the 
obstruction  to  mining  is  intended  to  restrain  interstate  com- 
merce in  it,  or  has  necessarily  such  a  direct,  material  and  sub- 
stantial effect  to  restrain  it  that  the  intent  reasonably  must  be 
inferred.''*  But  a  conspiracy  to  destroy  competition  in  the 
sale  of  coal  throughout  the  several  states  directed  against  a  com- 
pany which  toines  coal  in  one  state  and  places  it  on  cars  for 
shiptaent  into  another  is  within  the  statute.**  Similarly,  while 
manufacture  alone  is  not  interstate  commerce,  if  an  obstruction 
to  it  is  intended  directly  to  restrain  interstate  commerce,  or 
necessarily  has  such  a  direct,  material  and  substantial  effect  to 
restrain  it  that  an  intent  to  do  so  reasonably  must  be  inferred, 
then  such  obstruction  is  a  direct  restraint  of  interstate  com- 
merce remediable  by  the  federal  court  under  the  anti-trust  act.** 

20  Federal  Base  Ball  Club  v.  Na-  America  v.  Coronado  Coal  Co.,  259 
tional  League,  259  TJ.  S.  200,  66  U.  S.  344,  66  L.  Ed.  975,  rev  'g  258 
L.  Ed.  898,  aff'g  50  App.  Cas.  (D.  Ted.  829,  leave  to  present  petition 
C.)  165,  269  Fed.  681,  leave  for  rehearing  granted,  42  Sup.  Ct. 
granted  to  present  petition  for  re-  587. 

hearing,  42  Sup.  Ct.  587.  23  Borderland   Coal  Corp.   v.  In- 

21  United  Mine  Workers  of  ternational  Organization  of  United 
America  v.  Coronado  Coal  Co.,  259  Mine  Workers,  275  Fed.  871,  judg- 
U.    S.    344,   66   L.   Ed.    975,    rev'g  ment  modified  278  Fed.  56. 

258     Fed.     829;     leave     to     pre-  24 United    Leather    Workers'    I. 

sent       petition       for        rehearing  U.  v.  Herkert  &  Meisel  Trunk  Co., 

granted,  42  Sup.  Ct.  587.  284  Fed;   446,   aff'g  268  Fed.   662. 

22  United      Mihe      Workers      of 
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The  jjayment  by  steamship  companies  of  a  commission  or  broker- 
age fee  to  freight  brokers,  who  are  agents  of  the  shippers  and 
not  of  the  carriers,  is  not  interstate  or  foreign  commerce,  and 
an  agreement  by  steamship  companies  that  they  will  allow  such 
a  fee  only  to  brokers  who  are  members  of  an  association,  whose 
membership  is  limited,  does  not  violate  the  act,  where  there  is 
no  allegation  that  any  of  the  companies  have  refused  freight  from 
shippers  direct  or  from  persons  not  members  of  the  association, 
and  no  showing  of  any  agreement  involving  control  of  rates.^^ 
State  statutes  apply  to  provisions  in  contracts  for  the  sale  of 
goods  to  be  transported  in  interstate  commerce  governing  their 
resale  after  they  have  reached  their  destination  and  have  ceased 
to  be  articles  of  interstate  commerce.*® 

§3390.  Monopolization   under   anti-trust   statutes.*''       The 

word  "monopoly,"  as  now  used  and  understood,  embraces  any 
combination  the  tendency  of  which  is  to  prevent  competition  in 
the  broad  and  general  sense,  or  to  control  prices  to  the  detriment 
of  the  public.*^  The  material  consideration  in  determining 
whether  a  monopoly  exists  is,  not  that  prices  are  raised  and 
competition  is  excluded,  but  that  power  exists  to  raise  prices 
and  to  exclude  competition  when  it  is  desired  to  do  so.*^  And 
a  monopoly  in  the  modern  sense  is  created  when,  as  a  result  of 
efforts  to  that  end,  previously  competing  businesses  are  so  con- 
centrated in  the  hands  of  a  single  person  or  corporation,  or  a 
few  persons  or  corporations  acting  together,  that  they  have 
power  to  practically  control  the  prices  of  commodities,  and  thus 
to  practically  suppress  competition.^"  It  is  not  necessary  that 
the  result  of  a  contract  should  be  a  complete  monopoly  in  order 
to  bring  it  within  the  Sherman  Act,  but  it  is  sufficient  if  it 
really  tends  to  that  end  and  deprives  the  public  of  the  advantages 
which  flow  from  free  competition.*^    A  contract  whereby  various 

25  United   States  v.   Moore,   275  29  Love  v.  Kozy  Theater  Co.,  193 
Fed.  992.  Ky.  336,  236   S.  W.  243. 

26  Kissel     Motor  Car     Co.     v.  30  Love  v.  Kozy  Theater  Co.,  193 
Walker,    270    Fed.  492,    certiorari  Ky.  336,  236  S.  W.  243. 

denied   257  U.   S.   634,   66  L.   Ed.  31  Morey    v.    Paladini,    187    Cal. 

408.  727,  203  Pae.  760. 

27  See  also  §  3391,  infra. 

28  Love  V.  Kozy  Theater  Co.,  193 
Ky.  336,  236  S.  W.  243. 
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manufacturers  of  pearl  buttons  agreed  to  purchase  the  mussel 
shells  needed  by  them  in  their  business  through  a  corporation, 
which  was  to  procure  them  from  the  diggers  or  producers,  was 
held  to  violate  the  federal  statute,  where  the  evidence  showed 
that  the  purpose  of  the  arrangement  was  to  secure  a  monopoly 
and  that  it  was  in  restraint  of  trade.^^  A  contract  for  the  sale 
of  lobsters  shipped  from  Mexican  waters  giving  the  purchaser 
the  exclusive  right  to  sell  lobsters  so  shipped  in  part  of  California 
and  in  three  other  states,  during  the  closed  season  in  California, 
violates  both  the  Sherman  Act  and  the  California  statute.^*  A 
pooling  agreement  between  two  lines  of  river  steamers  engaged 
in  interstate  commerce,  providing  for  an  equal  division  of  earn- 
ings and  that  if  either  failed  to  make  its  allotted  number  of 
trips,  it  will  be  charged  on  the  basis  of  the  average  tons  handled 
by  it  and  the  average  price  per  ton  received  by  it,  the  same  as 
if  the  actual  number  of  schedule  trips  were  made,  violates  the 
Sherman  Act  where  it  results  in  a  complete  monopoly  of  existing 
facilities  for  river  freight  traffic  between  two  points  in  different 
states.  And  there  is  no  room  for  the  application  of  the  so-called 
"rule  of  reason"  to  validate  it.^*  It  is  a  violation  of  the  Sher- 
man Act  for  one  system  of  railroad  transportation  to  acquire 
another,  or  a  substantial  and  vital  part  thereof,  when  the  effect 
of  such  acquisition  is  to  suppress  or  materially  reduce  the  free 
and  normal  flow  of  competition  in  the  channels  of  interstate 
trade.'*  So  it  was  a  violation  of  the  act  for  the  Southern  Pacific 
Company  to  acquire  control  of  the  Central  Pacific  Eailway 
Company  by  acquiring  all  of,  or  a  controlling  interest  in,  its 
stock.'^  And  the  settlement  of  the  indebtedness  of  the  Central 
Pacific  Company  to  the  United  States,  by  a  commission  appointed 
for  that  purpose  pursuant  to  an  act  of  Congress,  whereby  the 
government  received  the  notes  of  that  company  secured  by  bonds 
guaranteed  by  the  Southern  Pacific  Company  was  held  not  to 
be  a  practical  construction  of  the  act  warranting  the  conclusion 

32  Geo.   Birrell,  Inc.  v.   Fidelity  36  United  States  v.  Southern  Pa- 

&  Casualty  Co.,  193  Iowa  860,  188  cifie  Co.,  259  U.  S.  214,  66  L.  Ed. 

N.  W.  26.  907,   rev'g    239   Fed.    998,   rehear- 

SSMorey    v.    Paladini,    187    Cal.  ing  denied,  42  Sup.  Ct.  587. 

727,  203  Pae.   760.  36  United     States     v.     Southern 

34  Lee    Line    Steamers    v.    Mem-  Pacific  Co.,   259  V.   S.   214,   66  L. 

phis,      H.      &      E.      Packet      Co.,  Ed.    907,   rev'g  239   Fed.   998,   re- 

277  Fed.  5.  hearing  denied,  42  Sup.  Ct.  587. 
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that  the  Southern  Pacific  control  of  the  Central  Pacific  was  not 
within  its  condemnation,  and  not  to  estop  the  government  from 
afterwards  attacking  such  control  as  illegal.*''  Nor  was  there 
any  such  prior  practical  consolidation  of  the  two  systems  as 
justified  the  violation  of  the  act  resulting  from  the  acquisition 
of  such  stock  control.**  The  intercorporate  relations  existing 
between  the  Lehigh  Valley  Railroad  Company  and  various  sub- 
sidiary coal  companies,  whose  stock  it  owned,  resulting  in  a 
monopolization  of  a  part  of  interstate  trade  or  commerce  in 
anthracite  coal  were  also  held  to  be  a  violation  of  the  Sherman 
Act.*'  But  the  evidence  in  a  suit  against  the  Anaconda  Copper 
Mining  Company  was  held  not  to  show  that  it  had  so  restrained 
or  monopolized  the  production  of  copper  or  so  controlled  the 
price  as  to  make  it,  in  1911,  such  a  combination  as  would  justify 
an  injunction  restraining  it  from  purchasing  a  mine.*"  An 
arrangement  whereby  four  independently  owned  theaters,  by 
the  formation  of  a  corporation  and  of  leases  to  it,  were  operated 
jointly  through  an  interlocking  directorate  or  management,  as 
a  result  of  which  one  of  them  was  closed  and  another  was 
operated  only  on  Saturdays  and  holidays,  was  held  to  create  a 
monopoly,  and  it  was  further  held  that  a  lease  of  one  of  such 
theaters  to  said  corporation  pursuant  to  and  in  furtherance  of 
such  illegal  combination  was  void  at  common  law  and  under 
the  Kentucky  statutes  as  being  in  restraint  of  trade.*^  An 
agreement  between  stone  mason  contractors,  who  were  mem- 
bers of  an  incorporated  association,  fixing  the  price  to  be 
charged  by  its  members  for  the  construction  of  foundations  at 
a  specified  amount  per  cubic  foot,  including  all  material,  for 
the  purpose  of  creating  a  monopoly  in  the  construction  of  foun- 
dations, by  preventing  or  restraining  competition  in  their  con- 
struction, was  held  to  be  a  violation  of  the  New  York  statute.*^ 

37  United     States     v.     Southern  10  Geddes    v.    Anaconda    Copper 

Pacific  Co.,  259  TJ.  S.  214,  «6  L.  Ed.  Min.  Co.,  254  U.  S.  590,  65  L.  Ed. 

907,  rev'g  239  Fed.  998,  rehearing  425,  rev'g  judgment,  245  Eed.  225, 

granted,  42  Sup.  Ct.  587.  which  aff'd  222  Fed.  129. 

88  United  States  v.  Southern  Pa-  41  Love  v.  Kozy  Theater  Co.,  193 

cific  Co.,  259  U.  S.  214,  66  L.  Ed.  Ky.  336,  236  S.  W.  243. 

907,  rev'g  239  Fed.  998,  rehearing  42 People  v.  Amanna,  196  N.  T. 

granted  42   Sup.   Ct.   587.  Supp.  606. 

39  United  States  v.  Lehigh  Val- 
ley E.  Co.,  254  U.  S.  255,  65  L. 
Ed.  253,  rev'g  225  Fed.  399. 
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A  contract  whereby  the  Coca-Cola  Company  gave  to  §  bottling 
company  the  exclusive  right  to  bottle  and  sell  bottled  Coca-Cola 
in  certain  territory,  and  which  bound  the  bottling  company  to 
purchase  all  the  Coca-Cola  syrup  used  by  it  from  the  Coca-Cola 
Company,  was  held  not  to  violate  either  the  Georgia  statute, 
or  the  Sherman  act,  or  the  Clayton  act,  since  its  effect  was  not 
the  merger  or  consolidation  of  businesses  theretofore  existing 
in  severalty,  but  the  complete  severance  of  the  bottling  business 
from  the  business  of  supplying  the  syrup  to  soda  fountains.** 
And  it  is  not  a  violation  of  either  the  federal  or  the  Texas 
statutes  for  a  railroad  company  to  grant  to  a  transfer  company 
the  exclusive  privilege  of  entering  upon  its  depot  premises  and 
right  of  way  for  the  purpose  of  transferring  passengers  and 
baggage.** 

§3391.  Restraint  of  trade.  A  contract  to  be  within  the 
prohibitions  of  the  Sherman  Act  must  not  only  be  in  restraint 
of  trade,  but  it  must  be  so  unreasonably,  that  is,  to  an  unreason- 
able degree.*^  The  motive,  extent  and  effect  of  a  contract,  the 
circumstances  under  which  it  was  made,  and  what  the  parties 
had  in  mind  and  their  motives  are  to  be  considered  in  determin- 
ing whether  the  restraint  resulting  from  it  is  reasonable  or  un- 
reasonable.*® The  California  statute  makes  no  exception  in 
favor  of  contracts  only  in  partial  restraint  of  trade.*'' 

A  contract  of  absolute  sale  of  manufactured  articles  made 
by  the  manufacturing  corporation,  in  which  the  purchaser 
agrees  to  sell  all  goods  purchased  at  regular  retail  prices  to  be 
fixed  by  the  manufacturer,  and  where  the  corporation's  entire 
product  is  sold  throughout  the  country  only  by  means  of  like 
restrictive  covenants,  operates  as  a  restraint  of  trade,  and  is  un- 

43  Coca-Cola  Bottling  Co.  v.  A  provision  in  a  contract  for 
Coca-Cola  Co.,  269  Fed.  796.  the  sale  of  sugar,  made  during  the 

44  Chisbee  v.  Chicago,  K.  I.  &  sugar  shortage  caused  by  the  war, 
G.  E.  Co.,  —  Tex.  Civ.  App.  — ,  prohibiting  its  resale  was  held  not 
230  S.  W.  235.  to  be  unreasonably  in  restraint  of 

46  Continental    Candy    Corp.    v.  trade.      Continental    Candy    Corp. 

California  &  H.  S.  E.  Co.,  270  Fed.  v.  California  &  H.  S.  E.  Co.,  270 

302.  Fed.   302. 

46  Continental    Candy    Corp.    v.  47  Morey   v.   Paladini,    187    Cal. 

California  &  H.  S.  E.  Co.,  270  Fed.  727,  203  Pac.  760. 
302. 
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lawful  as  to  interstate  commerce  under  the  Sherman  Act.**  The 
so-called  "open  competition  plan,"  adopted  by  manufacturers  of 
hardwood  lumber  who  controlled  one  third  of  the  total  pro- 
duction of  the  country,  under  which  members  of  an  association 
formed  by  them  were  required  to  make  frequent  reports  as  to 
sales,  productioii,  prices,  and  other  business  details,  summaries 
of  which  were  sent  to  each  member,  and  also  reports  giving  the 
views  of  members  as  to  future  production  and  market  conditions, 
and  the  avowed  purpose  of  which  was  to  substitute  co-operative 
competition  for  cut-throat  competition,  to  keep  prices  at  reason- 
ably stable  and  normal  levels,  and  to  improve  the  "human 
relations"  among  the  members,  was  held  to  violate  the  statute, 
where  increased  prices  and  restricted  production,  on  the  part 
of  members  were  urged  in  market  report  letters,  etc.,  sent  to 
members  and  at  meetings  of  members,  although  no  specific  agree- 
ment to  restrict  trade  or  to  fix  prices  was  shown,  and  any  such 
purpose  was  always  disclaimed.*®  But  a  similar  agreement  be- 
tween linseed  oil  crushers  and  a  bureau,  for  the  purpose  of  col- 
lecting and  furnishing  to  the  members  current  quotations  on 
linseed  oil,  records  of  sales  including  prices,  etc.,  based  on  re- 
ports furnished  by  members  as  to  past  transactions,  and  whereby 
members  agreed  not  to  deviate  from  their  price  lists  without 
notifying  the  other  members  at  once  by  telegraph,  was  held  not 
to  violate  the  statute,  although  it  furnished  an  opportunity  to 
control  prices,  where  there  was  no  proof  of  any  limitation  of 
production,  or  of  any  division  of  territory,  or  of  any  artificial 
regulation  of  prices,  either  by  definite  agreement  or  tacit  under- 
standing.^" A  trader  does  not  violate  the  Sherman  Act  by 
simply  refusing  to  sell  to  others,  and  he  may  withhold  his  goods 
from  those  who  will  not  sell  them  at  the  prices  which  he  fixes 

48  Brooks  V.  J.  E.  Watkins  Med-  ducer,  or  wholesaler  to  control  re- 

ieal  Co.,  81  Okla.  82,  196  Pac.  956.  sale  price,  is  the  subject  of  a  note 

Contract    between     a     manufac-  in  19  A.  L.  E.  925. 

turer   of   patented   articles   and   a  49  American   Column   &   Lumber 

wholesale    dealer   held   not   to   fix  Co.    v.    United   States,    257   U.   S. 

price  at  which  such  articles  were  377,  66  L.  Ed.  284,  aff'g  263  Fed. 

to   be    resold   by    the    dealer    and  147;  and  see  note  in  21  A.  L.  E. 

hence  not  to  be  within  the  rule.  1109. 

Delk  V.  City  Nat.  Bank,  85  Okla.  BO  United    States    v.    American 

238,  205  Pac.   753.  Linseed  Co.,   275  Fed.   939. 

Eight     of     manufacturer,     pro- 
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for  their  resale.  But  he  may  not  go  beyond  this  right,  and  by 
contracts  or  combinations,  express  or  implied,  unduly  obstruct 
or  hinder  the  free  and  natural  flow  of  commerce  in  the  channels 
of  interstate  trade.^^  A  combination  or  agreement  between  a 
manufacturing  corporation  and  its  distributors  that  they  shall 
not  sell  any  of  its  goods  to  a  certain  retailer  violates  the  Sher- 
man Act.*^  And  so  does  a  combination  or  conspiracy  to  pre- 
vent newsdealers  from  receiving,  handling  or  selling  in  a  state, 
magazines  brought  from  another  state  to  be  sold  there,^*  and  a 
combination  among  bill  posters  doing  business  in  various  states 
under  which  the  members  agree  not  to  deal  with  lithographers 
who  deal  with  independent  bill  posters.^*  But  an  agreement  not 
to  post  bills  for  advertisers  who  do  not  give  all  their  bill-posting 
to  members  of  the  combination,  or  an  agreement  or  combination 
not  to  employ  a  certain  man  to  solicit  business,  or  an  agreement 
to  only  accept  work  through  solicitors  licensed  by  the  associa- 
tion, is  not.^^  A  provision  in  a  contract  for  the  sale  of  a  business 
and  its  good  will  binding  the  seller,  within  reasonable  limitations 
as  to  time  and  territory,  not  to  enter  into  competition  with  the 
purchaser,  does  not  violate  the  federal  statute,  when  made  as  a 
part  of  the  sale,  and  not  as  a  device  to  control  commeree.^^ 

A  contract  for  the  absolute  sale  of  goods  which  gives  to  the 
vendee  the  exclusive  right  to  sell  the  vendor's  goods  in  a  certain 
territory  and  whereby  he  agrees  not  to  sell  them  outside  of  such 
territory,*''  or  to  sell  only  the  vendor 's  goods  in  such  territory,** 

61  Federal  Trade  Commission  v.  67  Kissel  Motor  Car  Co.  v. 
Beeeh-Nut  Packing  Co.,  257  U.  S.  Walker,  270  Fed.  492,  certiorari 
441,  66  L.  Ed.  307,  rev'g  264  Fed.  denied,  257  TJ.  S.  634,  66  L.  Ed. 
885.  408. 

62  Victor  Talking  Mach.  Co.  v.  68  Fred  Miller  Brewing  Co.  v. 
Kemeny,  271  Fed.  810.  Coonrod,    —    Tex.    Civ.    App.    — , 

63  Council   of   Defense   v.   Inter-  230  S.  W.   1099. 

national    Magazine    Co.,    267  Fed.           The    taint    of    illegality    is    not 

390.  taken  from  such  a  contract  by  the 

64  Sullivan  v.  Associated  Bill-  fact  that  the  vendee  is  disregard- 
posters  &  Distributors,  272  Fed.  ing  the  illegal  provision  and  sell- 
323.  ing   other   goods    to   the   vendor's 

66  Sullivan    v.    Associated    Bill-  knowledge.     Fred   Miller  Brewing 

posters    &    Distributors,    272    Fed.  Co.  v.  Coonrod,  —  Tex.  Civ.  App. 

323.  — ,  230  S.  W.  1099. 

66Legg    V.    Hood,    154    Ga.    28, 
113  S.  E.  642. 
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or  whicli  limits  the  resale  of  the  same  to  any  prescribed  territory, 
or  to  a  fixed  price,  or  which  requires  the  retailer  to  devote  all  of 
his  time  to  the  sale  of  such  goods  and  prohibits  him  from  engag- 
ing in  any  other  business,^^  is  invalid  under  the  Texas  anti- 
trust statutes,  and  will  not  be  enforced  by  the  courts.  And  the 
same  is  true  of  an  agreement  by  insurance  companies  not  to 
write  fire  insurance  for  a  particular  individual  or  class  of  in- 
dividuals,^" and  an  agreement  bet~'een  a  company  selling  stock 
for  a  corporation  on  a  commission  at  one  dollar  a  share  and  a 
stockholder  who  intends  to  sell  his  stock  at  seventy-five  cents  a 
share  that,  if  the  latter  will  not  sell  his  stock  for  siKty  days,  the 
company  will  guarantee  him  ninety  cents  for  it.^^  But  the  stat- 
ute is  not  violated  by  an  agreement  between  a  corporation  and 
its  agent  that  the  latter  shall  sell  goods  for  the  corporation  only 
in  certain  counties  at  an  agreed  price,  and  that  no  one  else  shall 
be  permitted  to  sell  its  goods  in  such  territory,^^  nor  by  an 
agreement  by  a  'corporation  in  connection  with  a  sale  by  it  of  a 
stock  of  goods  and  fixtures  and  the  good  will  of  its  business  in 
certain  territory,  to  persons  not  then  engaged  in  the  same  line 
of  business,  that  it  will  no  longer  pursue  the  business  or  sell 
any  of  its  goods  in  such  territory.^*    Nor  is  it  a  violation  of 

59  W.  T.  Eawleigh  Co.  v.  Smith,  ting  aside  former  opinion  —  Tex. 
—  Tex.  Civ.  App.  — ,  231  S.  W.  Com.  App.  — ,  235  S.  W.  202,  and 
799;  Caddell  v.  J.  E.  Watkins  rev'g  —  Tex.  Civ.  App.  — ,  202 
Medical  Co.,  —  Tex.  Civ.  App.  — ,  S.  W.  1014. 

227  S.  W.  226.  61  Pound    v.   Lawrence,   —   Tex. 

A  contract  between  a  wholesale  Civ.  App.  — ,  233  S.  W.  359. 

dealer  and  a  retail  dealer  in  trac-  62  La  Fou  v.   Palls   Rubber   Co., 

tors    requiring    the    latter    to    sell  —  Tex.   Civ.   App.  — ,   242   S.   "W. 

them    at    the    price    fixed    by    the  346. 

factory,  and  whereby  the  whole-  63  Such  an  agreement  does  not 
saler  agreed  to  indemnify  the  re-  violate  the  statute  making  unlaw- 
tailer  against  loss  due  to  reduc-  ful  any  agreement  between  two 
tions  in  the  retail  price,  held  to  vi-  or  more  persons,  firms,  corpora- 
date  the  statute.  Hubb-Diggs  tions  or  associations  who  are  en- 
Co.  v.  Mitchell,  —  Tex.  Civ.  App.  gaged  in  buying  or  selling  any  ar- 
— ,  231  S.  W.  425.  tide    of   merchandise,   produce    or 

60  Such  aS  agreement  violates  commodity,  to  refuse  to  buy  or 
the  provision  of  the  statute  pro-  sell  the  same  from  or  to  any 
hibiting  combinations  to  prevent  other  firm,  corporation  or  assos^ia- 
oompetition  in  aids  to  commerce.  tion.  Smith-Calhoun  Eubber  Co, 
Griffin  v.  Palitine  Ins.  Co.,  —  Tex.  v.  McGhee  Eubber  Co.,  —  Tex. 
Com.  App.  — ,  238  S.  W.  637,  set-  Civ.  App.  — ,  235  S.  W.  321, 
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the  statute  for  a  lessor  to  require  the  lessee,  as  a  term  of  the 
lease,  to  agree  not  to  sell  the  goods  of  a  competitor  of  the  lessor 
on  the  leased  premises.^*  Nor  for  a  life  insurance  company, 
which  is  about  to  go  out  of  business  and  dissolve,  to  sell  all  of 
its  insurance  and  assets  to  another  company  under  an  agree- 
ment whereby  the  purchaser  undertakes  to  assume  all  the  liabili- 
ties of  the  seller  and  underwrite  its  policies.*^  Cuts  furnished 
by  an  advertising  company  to  a  customer  as  part  of  its  adver- 
tising service  are  not  commodities,  within  the  meaning  of  the 
provision  of  the  Texas  statute  declaring  that  it  shall  constitute 
a  conspiracy  in  restraint  of  trade  for  two  or  more  persons  or 
corporations  engaged  in  buying  or  selling  any  article  of  mer- 
chandise, produce,  or  any  commodity'  to  enter  into  an  agree- 
ment or  understanding  to  refuse  to  buy  from  or  sell  to  any  other 
person,  firm  or  corporation  any  article  of  merchandise,  produce 
or  commodity.®^  It  is  not  a  violation  of  the  Mississippi  statute 
prohibiting  agreements,  combinations,  etc.,  ainohg  insurance 
companies  to  fix  insurance  rates,  for  a  single  insurance  com- 
pany to  independently  adopt  as  its  rate  of  insurance  an  advisory 
rate  promulgated  by  a  state  advisory  rating  bureau,  in  the 
absence  of  an  agreement  with  other  companies  delegating  the 
power  to  fix  rates  to  such  bureau  and  to  be  bound  by  the  rate 
established  by  it.  Nor  is  the  law  violated  because  several  in- 
surance companies  adopt  the  rate  fixed  by  such  bureau,  in  the 
absence  of  any  agreement  among  them  as  to  rates,  or  any  agree- 
ment delegating  the  power  to  fix  rates  to  such  bureau.®''  A  con- 
tract between  a  cranberry  growers'  association  and  a  grower 
for  the  marketing  of  the  latter 's  crop  whereby  he  employs  the 
association  as  his  exclusive  agent  to  sell  and  market  his  entire 
crop  does  not  violate  either  the  Sherman  Act  or  the  provisions 
of  the  Washington  constitution  relating  to  monopolies  and  trusts, 
where  there  is  nothing  in  it  or  the  operation  under  it  that  limits 
the  production  or  controls  the  price  in  any  particular  locality.®' 

64Celli   &   Del   Papa   v.   Galves-  Co.,  —  Tex.  Civ.  App.  — ,  232  S. 

ton    Brewing    Co.,    —    Tex.    Com.  W.  883. 

App.  — ,   227   S.  W.  941,  afC'g  —  67  Miller  v.  Fidelity  Union  Pire 

Tex.  Civ.  App.  — ,  186  S.  W.  278.  Ina.  Co.,  126  Miss.  301,  88  So.  711. 

68  Patton     V.     American     Home  68  Washington   Cranberry   Grow- 

Life  Ins.  Co.,  —  Tex.  Civ.  App.  — ,  era'    Ass'n    v.    Moore,    117   Wash. 

233  S.  W.  293.  430,   201  Pae.   773,  s.   e.,  204  Pac. 

66Schow    Bros.    v.     Adva-Talka  811. 
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The  California  statute  expressly  excepts  organizations  formed 
for  the  purpose  of  conducting  operations  for  marketing  at  a 
reasonable  profit  or  the  marketing  of  products  which  cannot 
otherwise  be  so  marketed,  and  it  will  not  be  inferred,  without 
proof  of  the  fact,  that  a  fruit  growers'  co-operative  association, 
the  purposes  of  which  appear  to  be  legal  and  legitimate  on  their 
face,  is  actuated  by  a  hidden  design  to  operate  in  a  way  that 
is  prohibited  by  law,  so  as  to  prevent  it  from  recovering  from 
a  member  liquidated  damages  provided  for  by  its  by-laws  for 
marketing  fruit  through  outside  agencies.®'  Contracts  between 
natural  gas  companies  and  distributing  companies  providing  for 
an  exclusive  sale  to  the  distributing  company  within  its  territory, 
or  for  an  exclusive  purchase  by  it  from  the  gas  company,  or  for 
an  indirect  regulation  or  control  by  the  gas  company  of  prices 
to  the  ultimate  consumer,  violate  the  Kansas  anti-trust  lawsJ" 
An  agreement  between  a  partnership  and  a  corporation,  who 
were  competitors  in  the  fish  business,  to  combine  or  pool  their 
interests  and  divide  their  profits,  for  the  purpose  of  controlling 
the  demand  and  price  of  fish  at  two  ports  from  the  standpoint 
of  the  producer  was  held  to  violate  the  Florida  statute.'^  A 
contract  under  which  a  corporation  conducted  a  retail  millinery 
business  in  the  dry  goods  department  store  of  another  corpora- 
tion was  held  not  to  violate  the  Minnesota  statute.'^  Proof  that 
a  corporation  engaged  in  the  business  of  mining,  shipping  and 
selling  coal  sent  out  circulars  containing  price  lists  of  coal,  and 
that  dealers  receiving  them  changed  their  prices  to  conform  to 
such  lists  does  not  warrant  its  conviction  for  entering  into  a 
conspiracy,  combination  and  understanding  to  fix  and  control 
the  price  of  coal  on  the  market,  in  the  absence  of  a  showing 
that  there  was  a  previous  understanding  between  it  and  the 
persons  receiving  the  lists  that  they  would  be  controlled  by  the 
prices  therein  stated  and  change  their  own  prices  to  conform 
to  them,  or  that  changes  of  prices  in  such  lists  were  not  justified 
by  changes  in  market  conditions.''^ 

69  Anaheim  Citrus  Fruit  Ass  'n  v.  72  Stronge'  Warner  Co.  v.  H. 
Yeoman,  51  Cal.  App.  759,  197  Pac.  Choate  &  Co.,  149  Minn.  30,  182 
959.  N.  W.   712. 

70  Landon  v.  Court  of  Indus-  73  Commonwealth  v.  Hatfield 
trial  Relations,  269  Fed.  423.  Coal  Co.,  193  Ky.  229,  235  S.  W. 

71  Eicon    V.    Crossland,    81    Fla.  722. 
574,  .88  So.  380. 

679 


3392] 


Pkivate  Cobpobations 


[Ch.  54 


§3392.  Conspiracy.''* 

§  3393.  Motive,  intent  and  result.'*  Persons  who  purposely 
engage  in  a  conspiracy  which  necessarily  and  directly  produces 
the  result  which  the  statute  is  designed  to  prevent  are,  in  legal 
contemplation,  chargeable  with  intending  that  result.'®  Neither 
good  motives  and  intentions  nor  good  results  can  validate  an 
agreement  in  restraint  of  trade  and  which  creates  a  monopoly  in 
violation  of  the  Sherman  Act.''  The  purpose  and  intention  of 
the  parties  governs  in  determining  whether  or  not  a  particular 
contract  violates  the  Texas  statute  making  unlawful  any  agree- 
ment between  two  or  more  persons,  firms  or  corporation,  who 
are  engaged  in  buying  or  selling  any  article  of  merchandise, 
produce  or  commodity,  to  refuse  to  buy  or  sell  the  same  from 
or  to  any  other  firm,  corporation  or  association.'^     . 

§3394.  Means  of  accomplishing'  violation  of  anti-tmst 
statutes.'^  The  essential  agreement,  combination  or  con- 
spiracy may  be  implied  from  a  course  of  dealing  or  other  cir- 
cumstances.*"   And  when  it  is  sought  to  prove  it  in  that  manner. 


74  See  Duplex  Printing  Press 
Co.  V.  Deering,  254  TJ.  S.  443,  65 
L.  Ed.  349,  rev'g  252  Fed.  772, 
which  afE'd  247  Fed.  192;  United 
Leather  Workers'  I.  TJ.  v.  Herkert 
&  Meisel  Trunk  Co.,  284  Fed.  446, 
aff'g  268  Fed.  662. 

75  In  quo  warranto  for  dis- 
criminating between  different 
localities  in  purchasing  commodi- 
ties by  paying  a,  higher  price  in 
one  than  in  the  other,  with  the 
intention  and  for  the  purpose  of 
destroying  competition,  evidence 
held  insufficient  to  show  such  in- 
tent and  purpose.  State  ex  inf. 
McAllister  v.  Blattner  Bros.,  — 
Mo.  — ,  226  S.  W.  253: 

76 United  Leather  Workers'  I. 
U.  V.  Herkert  &  Miesel  Trunk  Co., 
284  Fed.  446,  aS'g  268  Fed.  662. 

77  Such  an  agreement  between 
carriers  for  division  of  profits, 
etc.,    is   not   validated   because    it 


is  beneficent  and  for  the  good  of 
the  public  and  o^  itself  for  jus- 
tice of  rates,  maintenance  of  ser- 
vice, and  elimination  of  rate  wars. 
Lee  Line  Steamers  v.  Memphis,  H. 
&  E.  Packet  Co.,  277  Fed.  5. 

78  Smith-Calhoun  Eubber  Co.  v. 
McGhee  Eubber  Co.  —  Tex.  Civ. 
App.  — ,  235  S.  W.  321. 

79  See  also   §§  3390,  3391,  supra. 
"Open        competition        plan," 

"gentlemen's  agreement,"  and 
the  like,  as  violation  of  anti-trust 
acts,  is  the  subject  of  a  note  in  21 
A.  L.  E.  1109. 

SOFrey  &  Son  v.  Cudahy  Pack- 
ing Co.  256  U.  S.  2Q8,  65  L.  Ed. 
892,  aff'g  '261  Fed.  65. 

That  a  manufacturer  indicated 
a  sales  plan  to  wholesalers  and 
jobbers  which  fixed  a  price  below 
which  they  were  not  to  sell  to 
retailers,  and  called  this  feature 
of  the  plan  to   their  attention  on 
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its  existence  is  generally  a  question  for  the  jury.^i  No  previous 
contracts  or  combinations  can  prevent  the  application  of  the 
Sherman  Act  to  compel  the  discontinuation  of  illegal  combina- 
tions.*^ A  combination  of  carriers  to  fix  reasonable  and  non- 
discriminatory rates  may  be  a  violation  of  the  federal  statute, 
so  as  to  entitle  the  government  to  redress,  and  the  fact  that  such 
rates  have  been  approved  by  the  interstate  commerce  commis- 
sion will  not  bar  proceedings  by  the  government.*' 

§  3395.  Patents.**  Agreements  between  the  manufacturer  of 
patented  articles  and  wholesale  and  retail  dealers,  having  for 
their  object  the  fixing  of  the  selling  price  of  such  articles  by  the 
wholesaler  to  the  retailer  and  by  the  latter  to  the  public  after 
they  have  been  sold  by  the  manufacturer  to  such  dealers,  and 
hence  have  passed  beyond  the  limit  of  the  patent  monopoly, 
violate  the  Sherman  Act.**  The  monopoly  conferred  by  the 
patent  laws  cannot  be  nullified  by  state  anti-trust  laws.*® 

§  3396.  Copyrights  and  trade-marks.  The  right  under  a 
copyright  to  perform  musical  compositions  is  not  trade  or  com- 
merce, and  a  combination  of  composers,  authors  and  publishers, 
under  which  extortionate  license  fees  are  demanded  for  public 
performances  for  profit  of  musical  numbers  copyrighted  by  the 
various  members  does  not  constitute  a  violation  of  the  Sherman 
Act.*''  The  monopoly  conferred  by  the  copyright  and  trade- 
mark laws  cannot  be  nullified  by  state  anti-trust  laws.**  A  pro- 
very  many  difEerent  occasions,  848.  United  States  v.  Southern 
and  that  the  majority  of  them  ex-  Pacific  Co.,  259  U.  S.  214,  66  L. 
pressed  no  dissent  to  it,  but  co-  Ed.  907,  rev'g  239  Fed.  998,  re- 
operated  in  carrying  it  out  by  hearing  granted,  42  Sup.  Ct.  587. 
selling  at   the  prices   named,   was  83  Keogh  v.  Chicago  &  N.  W.  E. 

held,  standing  alone,  not  to  war-  Co.,  —  TJ.  S.  — ,  43  Sup.  Ct.  47, 
rant  a  finding  that  there  was  an  67  L.  Ed.  — ,  aff'g  271  Fed.  444. 
agreement  or  combination  to  main-  84  Application  of  §  3  of  the  Clay- 

tain  resale  prices  in  violation  of  ton  Act  to  patented  articles,  see 
the   act.    Frey   &    Son   v.    Cudahy       §  3403,   infra. 

Packing  Co.,  256  V.  S.  208,  65  L.  86  Victor   Talking   Maeh.   Co.   v. 

Ed.  892,  aff'g  261  Fed.  65.  Kemeny,  271  Fed.  810. 

81  Frey  &  Son  v.   Cudahy  Pack-  86  Coca-Cola  Co.  v.  State,  —  Tex. 
ing  Co.,  256  XT.  S.  208,  65  L.  Ed.       Civ.  App.  — ,  225  S.  W.  791.  • 
892,  aff'g  261  Fed.  65.                                  87  Harms  v.  Cohen,  279  Fed.  276. 

82  Continental  Ins.  Co.  v.  Bead-  88  Coca-Cola  Co.  v.  State,  —  Tex. 
ing  Co.,  259  U.   S.  156,  66  L.  Ed.       Civ.  App.  — ,  225  S.  W.  791. 

871,  modifying  and  aff'g  273  Fed. 
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vision  in  a  contract  whereby  the  Coca-Cola  Company  gave  to 
a  bottling  company  the  exclusive  right  to  make  and  sell  bottled 
coca-cola,  to  be  manufactured  from  coca-cola  syrup  furnished 
by  the  Coca-Cola  Company,  that  the  bottling  company  should 
not  sell  the  syrup  so  furnished,  does  not  violate  the  Texas 
statute,  since  the  Coca-Cola  Company,  by  virtue  of  a  registered 
trade-mark,  has  the  exclusive  right  to  make  and  sell  bottled 
coca-cola,  and  since  coca-cola  syrup  is  not  an  article  to  be  used 
by  the  public,  but  is  useful  only  as  an  ingredient  in  the  manu- 
facture of  coca-cola.*^ 

§  3397.  Criminal  prosecutions.  In  prosecutions  for  con- 
spira(3y  under  the  Sherman  Act  it  is  not  necessary  to  allege 
overt  acts,  and  therefore  allegations  of  fact  in  an  indictment  for 
such  a  conspiracy  must  go  to  the  very  substance  of  the  charge.'" 
An  unlawful  conspiracy  may  be  shown  by  circumstantial  evi- 
dence, but  to  sustain  a  conviction  the  circumstances  relied  on 
must  be  such  as  to  be  consistent  with  the  hypothesis  of  guilt  and, 
beyond  a  reasonable  doubt,  exclude  every  other  hypothesis  but 
that  of  guilt.'^ 

§3398.  Injunction  at  suit  of  private  person.  Prior  to  the 
adoption  of  the  Clayton  Act  it  was  held  that  the  remedies  pro- 
vided by  the  Sherman  Act  for  enforcing  the  rights  created  by  it 
were  exclusive,  and  that  a  private  person  had  no  right  to  in- 
junctive relief  against  an  actual  or  threatened  violation  of  the 
aet.'^  So  a  stockholder  cannot  maintain  a  suit  under  section 
four  pf  the  Sherman  Act  to  enjoin  a  consolidation  of  his  cor- 
poration with  another  one  on  the  ground  that  it  would  result  in 
an  illegal  combination  in  violation  of  the  act.'^  Section  sixteen 
of  the  Clayton  Act  provides  that  any  person  shall  be  entitled  to 
sue  for  and  have  injunctive  relief  in  any  court  of  the  United 
States  having  jurisdiction  over  the  parties,  against  threatened 
loss  or  damage  by  a  violation  of  the  anti-trust  Jaws  when  and 

89  Coca-Cola    Co.    v.    State,    —  92  Geddes    v.    Anaconda    Copper 

Tex.  Civ.  App.  — ,  225  S.  W.  791.  Miu.  Co.,  254  V.  S.  590,  65  L.  Ed. 

90 .United   States   v.   Moore,   275  425,  rev'g  judgment  245  Fed.  225, 

Fed.   992.  which   afC'd   222  Fed.   129. 

91  Commonwealth      v.      Hatfield  93  General  •  luv.     Co.     v.     Lake 

Coal  Co.,  193  Ky.  229,  235   S.  W.  Shore    &    M.    S.    E.   Co.,   269   Fed. 

722.  235. 
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under  the  same  conditions  and  principles  as  injunctive  relief 
against  threatened  conduct  that  will  cause  loss  or  damage  is 
granted  by  courts  of  equity,  under  the  rules  governing  such 
proceedings.'*  This  provision  confers  no  jurisdiction  upon  state 
courts  -to  entertain  suits  of  the  character  therein  specified,  and 
they  have  none.  And  where  such  a  suit  is  commenced  in  a 
state  court  and  afterwards  removed  to  a  federal  court,  the 
federal  court  has  no  jurisdiction  to  entertain  it.®* 

The  California  statute  gives  no  right  to  injunctive  relief  to 
a  private  person,  but  merely  a  right  to  recover  double  damages.'^ 
A  private  party  may  maintain  a  suit  for  injunction  to  restrain 
a  violation  of  the  Minnesota  statute  if  necessary  to  prevent 
irreparable  injury  to  property  for  which  there  is  no  adequate 
remedy  at  law,  even  though  such  violation  may  constitute  a 
criminal  offense.'' 

§  3399.  Relief  awarded  government.''  Jurisdiction  may  and 
should  be  retained  until  the  decree  is  fully  and  effectively  en- 
forced, and  the  condemned  monopoly  and  combination  complete- 
ly dissolved."    One  who  takes  a  mortgage  upon  several  items 

94Geddes    v.    Anaeonda    Copper  252  Fed.  722,  which  afE'd  247  Fed. 

Min.  Co.,  254  U.  S.  590,  65  L.  Ed.  192. 

425,  rev  'g  judgment  245  Fed.  225,  96  General     Inv.     Co.     v.     Lake 

which  afCM  222  Fed.   129;  Duplex  Shore  &  M.  S.  E.  Co.,  269  Fed.  235. 

Printing  Press  Co.  v.  Deering,  ,254  96  Overland    Pub.    Co.    v.    Union 

U.    S.   443,    65   L.    Ed.    349,   rev'g  Lithograph    Co.,  —   Cal.   App.   — , 

judgment     252     Fed.     722,     which  207  Pac.  412. 

aff'd   247   Fed.   192;    General  Inv.  97  Campbell    v.    Motion    Picture 

Co.  v.  hfjlze  Shore  &  M.  S.  E.  Co.,  Machine     Operators'     Union,     151 

269  Fed.  235.  Minn.   220,   186  N.   "W.   781. 

In  so  far  as  this  provision   au-  98  Suit  to  dissolve  control  of  the 

thorizes    relief    by    injunction    to  Central  Pacific   Eailway   Company 

private  suitors,  imposes  conditions  by  the  Southern  Pacific   Company 

upon    granting    such    relief    under  held  not  barred  by  laches,  even  if 

particular        circumstances,        and  that    defense   was    available    in    a 

otherwise    modifies    the     Sherman  suit  by  the  government  under  the 

Act,  it  was  effective  from  the  time  act.     United    States    v.    Southern 

of  its  passage,  and   applicable  to  Pacific   Co.,  259  U.   S.   214,  66   L. 

pending  suits  for  injunction,  since  Ed.   907,   rev'g   239   Fed.    998,   re- 

the  right  to  an  injunction  must  be  hearing  granted,  42  Sup.  Ct.   587. 

determined  as  of  the  time  of  the  Garnishment   in   suit  to   recover 

hearing.     Duplex    Printing    Press  penalties,  see  chap.  48. 

Co.  V.  Deering,  254  U.  S.  443,  65  99  United  States  v.   Lake   Shore 

L.  Ed.  349,  rev'g  on  other  grounds  &  M.  S.  E.  Co.,  281  Fed.  1007. 
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of  property  of  such  character  that  their  common  ownership  may- 
offend  against  the  anti-trust  law  or  the  commodities  clause,  and 
such  that  the  mortgage  serves  practically  to  aid  in  tying  them 
together,  must  be  deemed  to  hold  his'  mortgage  subject  to  the 
contingency  that  if  the  complete  and  final  separation  -of  one 
item  of  the  mortgaged  property  from  the  remainder  becomes 
essential  to  the  due  enforcement  of  either  of  said  laws,  the  court 
charged  with  such  enforcement  may  take  control  of  that  item, 
free  it  from  the  consolidating  tendency  of  the  mortgage,  and 
substitute  therefor  its  judicially  ascertained  equivalent,  even 
though  the  mortgage  security  is  thereby  lessened.^  Where  a 
corporation  which  has  given  such  a  mortgage  to  secure  bonds 
is  dissolved  into  two  companies,  the  liability  of  each  on  the  bonds 
and  the  lien  of  the  mortgage  on  the  property  of  each  should  be 
fixed  at  an  amount  proportionate  to  the  ratio  of  the  value  of 
its  property  covered  by  the  mortgage  to  the  value  of  all  of  the 
property  covered  by  it.^  Where  a  combination  of  a  railroad 
company  and  a  coal  company  is  dissolved  under  a  decree  pro- 
viding for  the  merger  of  the  holding  company  into  the  railway 
company  and  the  formation  of  a  new  coal  company,  whose  stock 
is  to  be  issued  to  the  holding  company  and  offered  for  sale  to  its 
stockholders,  the  stockholders  of  the  new  coal  company,  on  re- 
ceiving and  registering  their  stock,  may  be  required  to  make 
affidavit  that  they  have  no  stock  ownership  in  the  railway  com- 
pany and  are  not  acting  for  or  representing  anyone  who  has, 
and  the  railway  company  may  be  required  to  adopt  a  by-law, 
effective  till  the  further  order  of  the  court,  permitting  registra- 
tion of  transfer  of  shares  of  its  capital  stock  in  the  names  only 
of  persons  who  shall  make  affidavit  that  they  are  not  stock- 
Eight  to  modify  decree  of  dis-  with  the  trustee  under  a  mortgage 
solution  where  jurisdiction  is  re-  as  further  security,  the  court 
tained,  see  United  States  v.  E.  I.  may  compel  their  sale  free  from 
DuPont  De  Nemours  &  Co.,  273  the  lien  of  the  pledge  and  mort- 
Fed.   869.  gage    and    to    substitute    the    pro- 

1  Continental  Ins.  Co.  v.  Beading  ceeds  for  the  security.  United 
Co.,  259  U.  S.  156,  66  L.  Ed.  871,  States  v.  Lake  Shore  &  M.  S.  K. 
modifying  and  aff'g  273  Fed.  848.       Co.,  281  Fed.  1007. 

So  where  the  ownership  of  stock  2  Continental"  Ins.    Co.   v.   Eead- 

and  bonds  of  other  companies  in-       ing  Co.,  259  U.   S.  156,  66  L.  Ed. 
terferes    with    the    execution    and       871,  modifying  and  aff'g  273  Fed. 
operation   of   a   decree   of   dissolu-       848. 
tiouj  and  they  have  been  pledged 
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holders,  registered  or  actual,  in  either  the  new  or  the  old  coal 
company,  and  have  not  been  and  are  not  holders  of  proxies  to 
vote  shares  of  stock  therein.^  To  sustain  a  suit  in  equity  chal- 
lenging a  contract  as  a  combination  or  conspiracy  in  violation 
of  the  Sherman  Act,  it  is  incu.mbent  upon  the  government  to 
show  by  a  clear  preponderance  of  the  evidence  that  the  de- 
fendants conspired  to  restrain  interstate  commerce.  In  the  ab- 
sence of  direct  proof  of  actually  entering  into  such  a  com- 
bination, and  in  the  face  of  a  denial  under  oath  by  the  defen- 
dants that  any  such  conspiracy  or  combination  was  entered  into 
or  made,  the  government  must  show  that  what  the  defendants 
did  necessarily  had  the  result  of  restraining  trade,  or,  if  it  relies 
upon  circumstantial  evidence  to  show  that  a  conspiracy  was 
actually  entered  into,  it  must  show  to  the  satisfaction  of  the 
court  that  the  circumstances  upon  which  reliance  is  placed  are 
entirely  inconsistent  with  supposition  of  innocence.* 

In  Mississippi  the  state  revenue  agent  has  power  to  bring  suits 
for  the  use  of  the  state  for  violation  of  the  anti-trust  statutes 
by  insurance  companies.*  The  prosecuting  attorney  of  a  county 
is  authorized  to  bring  a  suit  on  behalf  of  the  state  to  enforce 
the  Ohio  statute,  in  which  suit  the  state  is  exercising  a  part 
of  its  sovereign  power  and  is,  in  truth,  the  plaintiff.^  A  suit  for 
penalties  under  the  Mississippi  statute  is  a  civil  action.  The 
right  of  actien  is  in  the  state  though  the  action  is  brought  by 
the  state  revenue  agent  in  his  own  name  for  the  use  of  the  state, 
and  hence  the  provision  of  the  constitution  tha;t  the  statute  of 
limitations  in  civil  cases  shall  not  run  against  the  state  applies.'' 

§3400.  Action  for  trelale  damages — In  general.  A  person 
who  has  been  injured  may  recover  damages  under  the  Sherman 
Act  though  he  has  not  himself  been  engaged  in  interstate  com- 
merce.*    To  warrant  a  recovery  of  damages  there  must  be  a 

3  Continental  Ins.  Co.  v.  Beading  dismissed,  —  U.  S.  — ,  43  Sup.  Ct. 
Co.,  259  V.  S.  156,  66  L.  Ed.  871,       22,   67   L.  Ed.  — . 

modifying  and  aff'g  273  Ped.  848.  7  Nugent  &  PuUen  v.  Robertson, 

4  United     States     v.     American       126  Miss.  419,  88   So.  895. 
Linseed  Co.,  275  Fed.  939.  8  Sullivan     v.     Associated    Bill- 

6  Aetna   Ins.    Co.    v.    Eobertson,  posters    &    Distributors,    272    Eed. 

126  Miss.  387,  88  So.  883.  323;    Charles    A.    Kamsay    Co.    v. 

estate  of  Ohio  v.  Swift  &  Co.,  Associated  Bill  Posters,   271  Fed. 

270  Fed.  141,  certiorari  denied  257  140. 
U.   S.   633,  66  L.  Ed.  407,   appeal 
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direct  relation  between  the  restraint  and  the  injury.'  It  must 
be  shown  that,  as  a  result  of  the  acts  complained  of,  damages  in 
some  amount  susceptible  of  expression  in  figures  resulted.  Such 
damages  must  be  proved  by  facts  from  which  the  existence  is 
logically  and  legally  inferable,  and  there  can  be  no  recovery 
where  they  are  purely  speculative  or  conjectural.^"  No  damage 
can  flow  from  a  lawful  business  or  transaction  in  which  a  person 
or  corporation  had  a  right  to  engage,  or  from  a  refusal  to  sell 
to  a  person  where  such  refusal  was,  as  a  matter  of  law,  wholly 
within  the  power  and  voluntary  choice  of  the  seller  or  dealer, 
and  hence  a  recovery  cannot  be  had  under  this  section  because 
of  such  a  transaction  or  refusal.^^  A  private  shipper  cannot 
recover  damages  because  of  a  combination  of  interstate  carriers 
to  fix  rates  on  the  ground  that  he  has  lost  the  benefit  of  rates  still 
lower,  which,  but  for  the  combination,  he  would  have  enjoyed, 
where  the  rates  so  fixed  have  been  filed  with  and  approved  by 
the  interstate  commerce  commission.^*  Tj^g  word  "injury"  as 
used  in  the  state  implies  violation  of  a  legal  right,  and  the  legal 
rights  of  a  shipper  as  against  a  carrier  in  respect  to  a  rate  are 
measured  by  the  published  tariff. ^^  A  person  who  voluntarily 
participates  in  a  method  of  doing  business  which  violates  the 
statute,  and  accepts  such  advantages  and  benefits  as  spring 
therefrom,  and  hence  is  in  pari  delicto,  cannot  recover  damages 
under  this  section.^*  And  where  what  he  does  in  conjunction 
with  others  amounts  to  a  conspiracy  under  the  act,  and  he 
derives  the  advantages  and  accepts  the  benefits  which  fiow  from 
that  conspiracy  and  a  resulting  monopoly,  he  cannot  recover 
damages  for  acts  in  furtherance  of  such  conspiracy  and  mo- 
nopoly which  he  did  not  initiate,  but  whose  benefits  he  received, 
since  all  participants  in  a  conspiracy  are  conspirators,  whether 

9  Sullivan    v.     Associated    Bill-  li  Eastman  Kodak  Co.  v.  Black- 
posters    &    Distribtitors,    272    Fed.       more,   277  Fed.  694. 

323.  12  Keogh  v.  Chicago  &'  N.  W.  E. 

10  Keogh  V.  Chicago  &  N.  W.  B.       Co.,  —  U.  S.  — ,  43  Sup.  Ct.  47,  67 
Co.,  —  U.  S.  — ,  43  Sup.  Ct.  47,  67      L.  Ed.  — ,  aff'g  271  Fed.  444. 

L.  Ed.  — ,  aff'g  271  Fed.  444.  IS  Keogh  v.  Chicago  &  N.  "W.  E. 

Eemote  and  speculative  damages  Co,  —  V.  S.  — ,  43  Sup.  Ct.  47,  67 

are     not      recoverable.       Eastman  L.  Ed.  — ,  aff'g  271  Fed.  444. 

Kodak  Co.  v.  Blackmore,  277  Fed.  14  Eastman  Kodak  Co.  v.  Black- 

694.  more,  277  Fed.  694. 
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the  part  they  play  be  great  or  small.^^  Prospective  profits  for 
the  loss  of  which  a  recovery  may  be  had  must  be  such  as  the 
plaintiff  could  have  earned  lawfully  in  a  competitive  market, 
and  cannot  be  ascertained  from  profits  which  he  had  previously 
earned  under  a  contract  which  violated  the  act.^® 

§3401.  — Persons  who  may  sue  and  be  sued;  venue;  lim- 
itations; pleading,  etc.  The  complaint  in  an  action  for  dam- 
ages must  show  that  the  plaintiff  suffered  damage  by  the  acts 
complained  of."  A  complaint  for  damages  against  individuals 
is  demurrable  where  it  contains  no  allegations  connecting  them 
personally  with  the  alleged  monopoly,  and  where  they  are  not 
made  defendants  as  executors  and  it  is  not  alleged  that  the  will 
of  a  deceased  member  of  the  combination,  whose  executors  they 
are  said  to  be,  was  ever  admitted  to  probate.^*  The  treble 
damages  are  neither  a  penalty  nor  a  forfeiture,  but  merely 
treble  damages  allowed  by  law  for  the  redress  of  a  private  in- 
jury, and  hence  an  action  to  recover  them  is  not  within  a  statute 
limiting  the  time  for  bringing  actions  for  any  forfeiture  or 
cause  upon  any  statute,  the  benefit  and  suit  whereof  is  limited 
or  given  to  the  party  aggrieved.^'  Section  five  of  the  Clayton 
Act  provides  that  a  final  judgment  or  decree  rendered  in  any 
suit  or  proceeding  brought  by  or  on  behalf  of  the  United  States 
under  the  anti-trust  laws,  to  the  effect  that  a  defendant  has 
violated  such  laws  shall  be  prima  facie  evidence  against  such 
defendant  in  any  suit  or  proceeding  brought  by  any  other  party 
against  such  defendant  under  said  laws  as  to  all  matters  respect- 
ing which  said  judgment  or  decree  would  be  an  estoppel  as  be- 
tween the  parties  thereto.^"  This  provision  is  only  a  rule  of 
evidence.  Conclusions  of  law  embodied  in  the  former  decree 
can  only  have  the  force  of  precedents,  nor  can  the  decree  as  ad- 
judging facts  be  taken  to  override  allegations  of  fact  as  to  the 

15  Eastman  Kodak  Co.  v.  Black-  18  Sullivan  v.  Associated  Bill- 
more,  277  Fed.  694.                                  posters    &    Distributors,    272    Fed. 

16  Victor   Talking   Mach.   Co.   v.       323. 

Kemeny,  271  Fed.  810.  19  Shelton  Electric  Co.  v.  Victor 

17  Sullivan  v.  Associated  Bill-  Talking  Machine  Co.,  277  Fed.  433. 
posters  &  Distributors,  272  Fed.  20  Charles  A.  Eamsay  Co.  v.  As- 
323.  soeiated  Bill  Posters,  271  Fed.  140. 
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nature  of  defendant's  combination  appearing  in  the  complaint  in 
a  subsequent  action  for  damages.^^ 

§3402.  Violation  of  anti-trust  statute  as  defense  to  action. 

Neither  of  the  parties  to  a  contract  which  is  illegal  because  in 
violation  of  an  anti-trust  statute  has  any  redress  against  the 
other  for  misconduct  directly  connected  with  the  unlawful  busi- 
ness. In  such  case  the  parties  will  be  left  where  the  court  finds 
them.''^  A  party  to  such  a  contract  cannot  enforce  it,^*  nor 
recover  money  due  under  it  nor  damages  for  its  breach.^*  A 
corporation  which  sells  goods  under  a  contract  which  violates 
a  state  statute  cannot  recover  on  notes  given  for  the  purchase 
price,  where  the  invalid  provisions  are  not  severable.^^    And  a 


21  Sullivan  V.  Associated  Bill- 
posters &  Distributors,  272  Fed. 
323. 

22  Geo.  Birrell,  Inc.  v.  Fidelity 
&  Casualty  Co.,  193  Iowa  860,  188 
N.  W.  26;  Brooks  v.  J.  E.  Watkins 
Medical  Co.,  81  Okla.  82,  196  Fac. 
956;  Fred  Miller  Brewing  Co.  v. 
Coonrod,  —  Tex.  Civ.  App.  — , 
230  S.  W.  1099. 

Employment  of  a  person  as  gen- 
eral manager  of  a  corporation 
■which  was  a  party  to  an  agreement 
in  violation  of  the  statute  held  an 
integral  part  of  the  unlawful  plan 
and  scheme.  Whether  that  fact 
invalidated  a  contract  indemnify- 
ing the  company  against  loss  re- 
sulting from  unlawful  abstraction 
of  its  money,  etc.,  by  the  manager, 
not  decided.  Geo.  Birrell,  Inc.  v. 
Fidelity  &  Casualty  Co.,  193  Iowa 
860,  188  N.  W.  26. 

23  So  agreements  in  furtherance 
of  a  conspiracy  on  the  part  of  the 
parties  thereto  to  obtain  a  monop- 
oly of  a  commodity  for  the  purpose 
of  selling  it  at  an  artificially  ad- 
vanced and  unreasonably  high 
price,  in  violation  of  the  Sherman 
Act  and  state  anti-trust  statutes, 
are   not   enforceable.     G.   W.   Mc- 


Near,  Inc.  v.  American  &  British 
Mfg.  Co.,  —  E.  I.  — ,  115  Atl.  709, 
certiorari  denied  258  U.  S.  629,  66 
L.  Ed.  800. 

A  lease  made  pursuant  to  and 
in  furtherance  of  am  unlawful 
combination  will  not  be  specifically 
enforced,  but  will  be  canceled. 
Iiove  V.  Kozy  Theater  Co.,  193 
Ky.  336,  236  S.  W.  243. 

24  Lee  Line  Steamers  v.  Mem- 
phis, H.  &  E.  Packet  Co.,  277  Fed. 
5;  Morey  v.  Paladini,  187  Cal. 
727,  203  Pac.  760;  Eicou  v.  Cross- 
laud,  81  Fla.  574,  88  So.  380; 
Brooks  V.  J.  E.  Watkins  Medical 
Co.,  81  Okla.  82,  196  Pac.  956;  W. 
T.  Eawleigh  Co.  v.  Smith,  —  Tex. 
Civ.  App.  — ,  231  S.  W.  799. 

The  fact  that  the  defendant  has 
acknowledged  an  indebtedness 
under  the  contract  and  agreed  to 
pay  it  does  not  prevent  him  from 
setting  up  its  illegality  as  a  de- 
fense to  recover  the  amount  so 
acknowledged  to  be  due.  Brooks 
V.  J.  E.  Watkins  Medical  Co.,  81 
Okla.  82,  196  Pac.  956. 

25  Kissel  Motor  Car  Co.  v. 
Walker,  270  Fed.  492,  certiorari 
denied  257  U.  S.  634,  66  L.  Ed. 
408. 
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corporation  which  sells  goods  in  violation  of  the  federal  statute 
making  it  unlawful  for  any  person  engaged  in  commerce  to  dis- 
criminate in  price  between  different  purchasers  of  commodities 
cannot  recover  on  the  contract,  but  at  most  can  only  recover  on 
a  quantum  meruit  for  goods  shipped  to  and  accepted  by  the 
purchaser.**  But  this  rule  applies  only  to  persons  who  are 
parties  to  the  unlawful  contract  or  arrangement,  or  who  are  so 
closely  associated  or  connected  with  it  as  to  be  held  in  law  to  be 
in  pari  delicto.*''^  A  party  to  such  a  contract  may  sue  on  and 
recover  the  amount  of  a  check  given  him  by  the  other  party  for 
an  amount  due  under  the  contract,  by  way  of  settlement  of 
controversies  between  them,  since  it  is  not  necessary  for  him  to 
rely  on  the  illegal  contract  in  order  to  do  so.**  It  is  not  a  de- 
fense to  a  suit  for  infringement  of  a  copyright  that  the  copy- 
right is  the  object  of,  and  is  being  used  to  carry  into  effect,  a 
combination  in  violation  of  the  Sherman  Act.*^  Under  the 
Alabama  statute  the  fact  that  a  corporation  belongs  to  an  un- 
lawful trust  or  combination  for  the  purpose  of  controlling  prices 
for  goods  sold  does  not  prohibit  it  from  selling  such  goods  nor 
invalidate  contracts  for  their  sale  Hor  prevent  it  from  recovering 
on  notes  given  for  the  purchase  price.*" 

Allegations  merely  by  way  of  conclusion  that  a  contract  sued 
on  violates  the  Sherman  and  Clayton  Acts  are  not  admitted  by 
a  demurrer.*^  In  an  action  to  recover  the  purchase  price  of 
sugar  sold,  general  averments  in  an  affidavit  of  defense  that  at 
the  time  the  sale  was  made  sugar  could  not  be  purchased  by  the 

26  Penn- Allen  Cement  Co.  v.  faitk  and  in  the  belief  that  de- 
Phillips  &  Sutherland,  182  N.  C.  fendant  desired  the  quicksilver 
437,  109  S.  E.  257.  for   a  legitimate   purpose.     G.   W. 

27  Geo.  Birrell,  Inc.  v.  Fidelity  MeNear,  Inc.  v.  American  & 
&  Casualty  Co.,  193  Iowa  860,  188  British  Mfg.  Co.,  —  E.  I.  — ,  115 
N.  W.  26.  Atl.  709,  certiorari  denied  258  U. 

Evidence  held  to  sustain  a  find-  S.  629,  66  L.  Ed.  800. 

ing  that  the  plaintiff  in  purchasing  28  Fred   Miller   Brewing    Co.    v. 

quicksilver    as    agent    of    the    de-  Coonrod,  —  Tex.  Civ.  App.  — ,  230 

fendant   company,  which  assumed  S.  W.  1099. 

all  the   obligations   imposed   upon  29  Harms  v.  Cohen,  279  Fed.  276. 

the  plaintiff  by  contracts  of  pur-  30  Stewart   v.    Capital   Fertilizer ' 

chase   made    by   it,   was   ignorant  Co.,  207  Ala.  596,  93  So.  641. 

of  the   defendant's  unlawful  pur-  31  Witherell    &    Dobbins    Co.    v. 

pose    to    obtain    a    monopoly    of  United  Shoe  Maeh.  Co.,   267  Fed. 

quicksilver,    but    acted    in     good  950. 

689 


§  3402]  Peivate  Coepoeations  [Ch.  54 

defendant  and  others  in  tlie  open  market  except  at  high  and 
excessive  prices  and  from  certain  sources  of  supply  controlling 
the  sugar  market,  amongst  whom  was  the  plaintiff,  which  was 
party  to  such  control  and  to  the  maintenance  of  such  high  and 
excessive  prices,  is  insufficient,  where  it  does  not  aUege  an  un- 
lawful control  nor  set  forth  facts  justifying  such  an  averment.^^ 
Parol  evidence  is  admissible  to  show  that  a  written  contract  is 
in  restraint  of  trade  and  hence  in  conflict  with  a  statute.'*  It 
is  for  the  court  to  construe  a  written  contract  and,  in  connection 
with  it,  facts  found  by  the  jury  as  to  letters  and  instructions 
subsequently  sent  and  given  by  one  of  the  parties  thereto  to  the 
other  in  respect  to  it,  in  order  to  determine  whether  the  anti- 
trust statute  has  been  violated  thereby.'* 

§  3403.  Section  3  of  Clayton  Act.'*  This  section  condemns 
sales  or  agreements  the  effect  of  which  "may"  be  to  substantial- 
ly lessen  competition  or  tend  to  create  monopoly.  The  purpose 
of  using  the  word  "may"  was  not  to  prohibit  the  mere  possi- 
bility of  the  consequences  described.  "It  was  intended  to  pre- 
vent such  agreements  as  would  under  the  circumstances  dis- 
closed probably  lessen  competition,  or  create  an  actual  tendency 
to  monopoly.  That  it  was  not  intended  to  reach  every  remote 
lessening  of  competition  is  shown  in  the  requirement  that  such 
lessening  must  be  substantial. "  '^  It  applies  only  to  leases, 
sales  and  contracts  for  the  sale  of  goods,  and  not  to  contracts  of 
agency.'''  A  contract  whereby  a  retail  dry  goods  company 
agreed  to  purchase  from  a  pattern  manufacturing  company  a 
certain  quantity  of  standard  patterns  at  a  discount,  which  pro- 

32  rranklin    Sugar    Eefining    Co.  of  notes  14  A.  L.  E.  114  and  17  A. 

V.  Hanscom  Bros.,  273  Pa.  98,  116  L.  E.  392. 
Atl.  140.  36  Standard      Fashion      Co.      v. 

SSMorey    v.    Paladini,    187    Cal.  Magrane-Houston    Co.,    258    XJ.    S. 

727,  203  Pac.  760.  346,  66  L.  Ed.  653,  afC'g  259  Fed. 

34  W.  T.  Eawleigh  Co.  v.  Smith,  793,    which    aff'd    251    Fed.    559; 

—   Tex.   Civ.  App.  — ,   231   S.   W.  Standard  Oil  Co.  v.  Federal  Trade 

799.  Commission,  282  Fed.  81,  aff'd  — 

36  That  the  lease  or  transaction  IT.   S.  — ,   43   Sup.   Ct.   450,   67   L. 

must    be    one    in    interstate    com-  Ed.  — . 
merce,  see  §  3389,  supra.  37  Contracts   between   a  putalish- 

Validity  of  agreement  by  bailee  ing   company   and    distributors    of 

of  instrumentality  to  purchase  his  its    magazines    held    contracts    of 

supplies  from  bailor  is  the  subject  agency.     Federal    Trade    Commis- 
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vided  for  the  return  of  discarded  patterns,  purchased  from  the 
manufacturer,  in  exchange  for  other  patterns,  and  whereby  the 
dry  goods  company  agreed  not  to  sell  or  permit  to  be  sold  on  its 
premises  during  the  term  of  the  contract  any  other  make  of 
patterns,  \fas  held  to  be  a  contract  of  sale,  though  denominated 
a  contract  of  agency,  and  to  be  within  this  section  of  the  statute 
as  one  which  substantially  lessened  competition  and  tended  to 
create  monopoly,  in  view  of  the  fact  that  the  manufacturing 
company  controlled  two-fifths  of  the  pattern  agencies  in  the 
country."  Provisions  of  leases  of  shoe  machinery  that  the 
leased  machinery  shall  not  be  used  upon  shoes  upon  which  certain 
other  operations  have  not  been  performed  upon  other  machines 
of  the  lessor,  that  if  the  lessee  fails  to  use  exclusively  machinery 
of  certain  kinds  made  by  the  lessor,  the  lessor  shall  have  the 
right  to  cancel  the  right  to  use  all  of  the  machinery  leased ;  that 
the  lessee  shall  purchase  supplies  exclusively  from  the  lessor ; 
that  the  lessee  shall  only  use  the  leased  machinery  on  shoes 
which  have,  had  certain  other  operations  performed  upon  .them 
by  the  lessor's  machines ;  that  the  lessee  shall  take  all  additional 
machinery  for  certain  classes  of  work  from  the  lessor  or  lose  its 
right  to  retain  the  machines  which  it  has  already  leased;  that 
require  the  payment  of  a  royalty  on  shoes  operated  upon  by 
machines  made  by  competitors ;  and  that  provide  a  lower  royalty 
for  lessees  who  agree  not  to  use  certain  machinery  on  shoes  lasted 
on  machines  other  than  those  leased  from  the  lessor,  violate  this 
section  where  it  appears  that  the  lessor  controls  more  than  95  per 
cent,  of  the  business  of  supplying  machinery  of  the  kinds  in- 
volved.'^ "Where  such  a  lease  gives  the  lessor  the  right  to 
cancel  it  for  a  breach  of  any  of  its  provisions  or  of  any  pro- 
vision in  any  other  lease .  or  license  agreement  between  the 
parties,  its  practical  effect  is  to  prevent  the  use  of  the  machinery 
of  a  competitor  of  the  lessor  by  the  lessee,  although  it  contains  no 
specific  agreement  to  that  effect.*"    The  fact  that  the  lessee  was 

sion  V.  Curtis  Pub.  Co.,  —  IT.  S.  39  United  Shoe  Machinery  Corp. 

—   43  Sup.  Ct.  210,  67  L.  Ed.  — ,  v.   United   States,   258   U.   S.  451, 

aff'g  270  Fed.  881.  66  L.  Ed.  708,  aff'g  264  Eed.  138, 

»8  Standard      Fashion      Co.      v.  rehearing  denied,  259  U.  S.  575,  66 

Magrane-Houston    Co.,    258    U.    S.  L.  Ed.  1071. 

346,  66  L.  Ed.  653,  aff'g  259  Fed.  40  United  Shoe  Machinery  Corp. 

793,  which  aff'd  251  Fed.  559.  v.   United   States,   258   U.   8.  451, 

691 


§  3403]  Private  Cokpoeations  [Ch.  54 

offered  another  form  of  lease  not  in  conflict  with  the  act  does 
not  prevent  the  granting  of  an  injunction  against  restrictive 
provisions  which  do  violate  the  act  inserted  in  leases  actually 
made.*^  Nor  will  an  injunction  against  the  uses  of  leases  con- 
iaining  invalid  conditions  be  denied  because  since  the  passage 
of  the  Clayton  Act  the  lessor  has  adopted  a  new  form  of  lease 
which  does  not  violate  its  provisions,  where  the  new  leases  are 
terminable  upon  thirty  days'  notice,  and  it  appears  that  if  the 
conditions  in  the  original  leases  are  held  to  be  legitimate,  the 
lessor  will  again  insist  upon  leases  containing  them.*^  This 
section  in  terms  applies  to  goods,  wares,  machinery,  etc.,  whether 
patented  or  unpatented.  As  applied  to  patented  articles  it  is  not 
an  unconstitutional  limitation  upon  the  rights  secured  to  thie 
patentee  under  the  federal  laws,  nor  does  it  take  from  him  with- 
out due  process  of  law  property  secured  to  him  by  the  grant  of 
the  patent,  since  the  franchise  secured  by  a  patent  consists  only 
in  the  right  to  exclude  others  from  making,  using  or  vending 
the  thing  vended  without  the  permission  of  the  patentee.*'  A 
provision  in  a  contract  granting  a  license  to  use  a  valid  patent 
requiring  the  licensee  to  purchase  the  material  necessary  for 
the  manufacture  of  the  patented  article  exclusively  from  the 
patentee  or  its  licensee,  does  not  violate  the  Clayton  Act.**  It 
is  not  a  violation  of  this  section  for  oil  companies  to  lease  under- 
ground tanks  and  pumps  to  retail  gasoline  dealers  at  nominal 
prices  upon  condition  that  such  equipment  shall  be  used  only 
with  gasoline  supplied  by  the  lessor,  where  the  lessee  is  left  free 
to  use  or  deal  in  equipment  and  gasoline  furnished  by  com- 
petitors of  the  lessor.*^    Nor  the  act  violated  by  contracts  where- 

66  L.  Ed.  708,  afE'g  264  Fed.  138,  v.  United  States,  258  V.  S.  451,  66 

rehearing  denied,  259  U.  S.  575,  66  L.  Ed.  708,  aflE'g  264  Fed.  138,  re- 

L.  Ed.  1071.  hearing  denied,  259'  U.,  S.  575,  66 

41  United  Shoe  Machinery  Corp.  L.  Ed.  1071. 

V.   United   States,   258   U.   S.   451,  44  Westinghouse     Electric     Mfg. 

66  L.  Ed.  708,  aff'g  264  Fed.  138,  Co.   v.   Diamond   State   Fibre   Co., 

rehearing  denied,  259  U.  S.  575,  66  268  Fed.  121. 

L.  Ed.  1071.  46  Federal  Trade  Commission  v. 

42  United  Shoe  Machinery  Corp.  Sinclair  Eefining  Co.,  —  U.  S.  — , 
V.  United  States,  258  U.  S.  451,  43  Sup.  Ct.  450,  67  L.  Ed.  — ,  aff'g 
66  L.  Ed.  708,  afE'g  264  Fed.  138,  276  Fed.  686  and  282  Fed.  81; 
rehearing  denied,  259  U.  S.  575,  66  Canfield  Oil  Co.  v.  Federal  Trade 
L.  Ed.  1071.  Com.,  274  Fed.  571;  Standard  Oil 

48  United  Shoe  Machinery  Corp.      Co.  v.  Federal  Trade  Commission, 
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by  a  manufacturer  of  acetylene  gas  furnished  the  same  to  con- 
sumers in  tanks,  to  which  it  retains  title,  which  are  to  be  re- 
turned to  it  when  empty  in  exchange  for  other  filled  tanks,  for 
a  fixed  sum  as  rental  and  an  exchange  fee,  and  which  forbid 
the  customer  to  use  in  the  tanks  any  gas  except  that  made  and 
packed  by  the  manufacturer,  since  the  contracts  do  not  effect 
leases  of  the  tanks,  and  the  refilling  of  the  tanks  with  gas  does 
not  amount  to  using  or  dealing  in  supplies  within  the  meaning 
of  the  act.*®  A  provision  in  a  contract  for  the  sale  of  a  business 
and  its  good  will  binding  the  seller,  within  reasonable  limitations 
as  to  time  and  territory,  not  to  enter  into  competition  with 
the  purchaser,  does  not  violate  this  provision.*''^ 

Authority  to  enforce  section  3  of  the  Clayton  Act  is  by  section 
11  thereof  vested  in  the  interstate  commerce  commission  where 
applicable  to  carriers,  in  the  federal  reserve  board  where  appli- 
cable to  banks,  and  in  the  federal  trade  commission  where 
applicable  to  all  other  character  of  commerce.**  Railroad 
companies  are  necessary  parties  to  a  proceeding  to  annul  a 
provision  in  contracts  between  them  and  a  refrigerator  car  com- 
pany requiring  them  to  use  its  cars  exclusively,  where  its  annul- 
ment would  destroy  the  mutuality  of  the  contract  so  that  it 
could  not  be  enforced.*'  The  lessees  of  machinery  are  neither 
indispensable  nor  necessary  parties  to  a  suit  to  enjoin  the  en- 
forcement of  certain  clauses  in  the  leases  on  the  ground  that 
they  are  prohibited  by  this  section,  where  such  clauses  were 
inserted  for  the  benefit  of  the  lessor,  and  are  of  such  restrictive 
character  that  no  right  of  the  lessees  can  be  injuriously  affected 
by  the  granting  of  an  injunction  as  prayed.*"    A  judgment  for 

273  Fed.  478.    And  see  Quiney  Oil  the    jurisdiction   is    solely   in   the 

Co.  V.  Sylvester,  238  Mass.  95,  14  interstate    eommerce    commission. 

A.  L.  E.  Ill,  130  N.  E.  217.  So    the    federal   trade    commission 

46  Auto  Acetylene  Light  Co.  v.  has  no  jurisdiction  to  require  a 
Prest-0-Lite  Co.,  276  Fed.  537,  cer-  refrigerator  ear  company  to  desist 
tiorari  denied,  —  U.  S.  — ,  42  Sup.  from  inserting  provisions  in  its 
Ct.  313.  contracts    with    carriers    requiring 

47  Legg  V.  Hood,  154  Ga.  28,  113  them  to  use  its  cars  exclusively. 
S.  E.  642.  Fruit  Growers'  Express  v.  Federal 

48  The  words  "where  applicable  Trade  Commission,  274  Fed.  205. 
to  common  carriers"  in  the  stat-  49 Fruit  Growers'  Express  v. 
ute  mean  that  where  the  facts  Federal  Trade  Commission,  274 
involve    common    carriers,    or    the  Fed.  205. 

business  of  common  carriers,  then  60  United  Shoe  Machinery  Corp. 
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the  defendant  in  a  suit  tinder  the  Sherman  Act  to  dissolve  a 
shoe  machinery  company  formed  by  the  union  of  other  com- 
panies, and  seeking  to  enjoin  the  use  of  restrictive  and  tying 
clauses  in  leases  of  shoe  machinery  by  such  company  as  being 
in  themselves  contracts  in  violation  of  the  Sherman  Act,  is  not 
res  adjudicata  in  a  suit  between  the  same  parties  to  enjoin  the 
use  of  similar  classes  in  machinery  leases  as  being  in  conflict 
with  section  three  of  the  Clayton  Act.^^ 

V.  XTnited  States,  258  TJ.  S.  451,  66  v.   United   States,   258  TJ.    S.   i51, 

L.    Ed.    708,    aff'g    264    Fed.    138,  66  L.  Ed.  708,  aff'g  264  Fed.  138, 

rehearing    denied   259    U.    S.    575,  rehearing    denied   259    U.    S.    575, 

66  L.  Ed.  1071.  66  L.  Ed.  1071. 
61  United  Shoe  Machinery  Corp. 
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CHAPTER  55 
Contempt 

§  3406.  LiabUity  of  corporations — Intent. 

§  3407.  What  constitutes   corporate   contempt. 

§  3408.  Liability  of  oflSeers,  agents,  directors,  etc. 

§  3411.  Punishment  inflicted. 

§  3412.  Proceedings  subsequent  to  judgment. 

§  3406.  Liability  of  corporations — Intent.  Banks  are  charged 

with  the  knowledge,  purpose  and  intent  of  their  officers  through 
whom  they  act  in  aiding  a  judgment  debtor  to  remove  his  prop- 
erty beyond  the  reach  of  process  pending  a  stay  of  execution.^ 

§3407.  What  constitutes  corporate  contempt.  A  corpora- 
tion may  be  punished  for  contempt  for  violating  an  injunction.'' 
A  bank  which  aids  a  judgment  debtor  to  remove  his  property 
beyond  the  reach  of  process  pending  a  stay  of  execution  may 
be  adjudged  guilty  of  civil  contempt.^ 

§3408.  Liability  of  officers,  agents,  directors,  etc.*  Officers 
of  a  corporation  who  know  of  decrees  enjoining  the  corporation 
"and  all  persons  acting  by  or  under  its  authority,"  may  be 
punished  for  contempt  for  violating  them,  though  they  were 
not  served  with  copies  of  them.^  The  presidents  of  banks  who, 
with  the  banks,  aid  a  judgment  debtor  to  remove  his  property 
beyond  the  reach  of  process  pending  a  stay  of  execution  may 
be  adjudged  guilty  of  contempt.®  The  president  of  a  corpora- 
tion served  with  a  writ  of  mandamus  directing  corporate  action 
may  be  punished  for  contempt  where  the  writ  is  not  complied 
with.' 

1  Lineker  v.  Dillon,  275  Fed.  460.      meeting   of   stockholders   to   elect 

2  City   of   Seranton   v.   People 's      directors,  see  §  1632,  supra. 

Coal  Co.,  274  Pa.  63,  117  Atl.  673.  6  City    of   Seranton   v.   People 's 

8  Lineker  v.  Dillon,  375  Ted.  460.  Coal  Co.,  274  Pa.  63,  117  Atl.  673. 

4  Failure    of    directors    to    obey  6  Lineker  v.  Dillon,  275  Fed.  460. 

order    directing    them    to    call    a  t  Telluride  Power  Co.  v.  City  of 
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§  3411.  Punishment  inflicted.  A  corporation  and  its  officers 
who  violate  an  injunction  against  mining  coal  under  city  streets 
may  be  required  to  pay  an  amount  equal  to  the  damages  suffered 
by  the  plaintiff  by  reason  of  such  violation.*  Banks  and  their 
officers,  found  guilty  of  contempt  in  aiding  a  judgment  debtor 
to  remove  his  property  beyond  the  reach  of  process  pending  a 
state  of  execution,  may  be  fined  and  adjudged  to  pay  to  the 
5udgment  creditor  as  compensatory  damages,  the  amount  lost 
by  them  through  such  interference,  with  interest  and  costs  and 
an  attorney's  fee.' 

§3412.  Proceedings  subsequent  to  judgment.  Judgments 
imposing  fines  upon  corporations  and  their  officers  for  contempt 
to  be  paid  by  way  of  compensation  to  the  person  injured  some- 
times provide  that  if  payment  is  not  made  within  a  specified 
time  the  injured  party  may  have  execution  thereon  against  the 
property  of  the  defendants." 

Teague,  —  Tex.  Civ.  App.  — ,  240  9  Lineker  v.  Dillon,  275  Ted.  460. 

S.  W.  951.  10  Lineker    v.    Dillon,    275    Fed. 

8  City    of    Seranton   v.   People 's  460. 
Coal  Co.,  274  Pa.  63,  117  Atl.  673. 
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CHAPTER  56 

Stock  and  Stockholders 

1.   GENERAL    CONSIDERATIONS 

§  3413.  Capital  stock. 

§  3414.  Capital. 

§  3416.  Authorized  and  actual  capital  or  capital  stock. 

§3417.  Shares  of  stock. 

§  3418.  Distinction  between  capital  stock  and  shares  of  stock. 

§  3423.  Shareholders  and  stockholders. 

II.    CERTIFICATES  OF  STOCK 

§  3424.  Definition  and  nature. 
§  3425.  Certificate  is  not  the  stock  itself. 
§  3426.  Certificate  of  stock  as  property. 
§  3427.  Necessity  for  issue  of  certificate. 

III.    SHARES  or  STOCK  AS  PROPERTY 

§3429.  General  rule. 

§  3430.  Are  incorporeal  and  intangible  property. 

§  3431.  Shares  of  stock  as  "ehoses  in  action/'  "credits,"  "debts," 
' '  money, "  or  "  securities. ' ' 

§3432.  Shares  of  stock  as  "chattels"  or  as  "goods,  wares  and  merchan- 
dise. ' ' 

§  3433.  Shares  of  stock  as  an  interest  in  corporate  property. 

§  3434.  Situs  of  shares  of  stock. 

§  3435.  Title  to  shares  Us  between  husband  and  wife. 

IV.  LIABILITY  OP  SHARES  OP  STOCK  TO  EXECUTION,  ATTACHMENT  AND 
GARNISHMENT 

§  3436.  In  the  absence  of  statutory  authority. 

§3437.  Statutory  authority. 

§  3438.  Equity  jurisdiction  to  reach  and  subject  shares  to  payment  of  idebts, 

§  3439.  Situs  of  stock. 

§3440.  Title. 

§  3442.  Persons  in  whose  hands  stock  may  be  levied  upon. 

§  3443.  Mode  of  levy  and  sale. 

§  3444.  Effect  of  levy  and  sale. 

§  3444a.  [New.]  Sequestration  of  enemy  owned  stock  in  time  of  war. 
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V.   CONVERSION    OP    SHARES    OF    STOCK 

§  3445.  'Whether  shares  may  be  the  subject  of  conversion. 

§  3446.  What  constitutes  a  conversion — General  principles. 

§  3447.  —  Conversion  by  corporation. 

§  3448.  —  Conversion  by  third  person. 

§  3449.  Measure  of  damages — General  rule. 

§  3450.  —  Where  plaintiff 's  interest  is  a  qualified  one. 

§  3451.  —  Method  of  estimating  value. 

§  3452.  —  Special  damages,  interest,  dividends. 

§  3454.  Effect  of  suit  on  status  of  stockholder. 

VI.   AMOUNT  OP  CAPITAL  STOCK  AND  INCREASE  AND  REDUCTION  THEREOr 

§  3456a.  [New.]  Shares  without  expressed  par  or  nominal  value. 

§  3457.  Increase  of  original  or  authorized  capital  stock — ^In  general. 

§  3458.  —  Power  and  authority  to  make  increase. 

§3459.  — Prerequisites  and  conditions  to  increase;   fees. 

§  3460.  —  How  and  by  whom  increase  must  be  made  or  authorized. 

§  3462.  Bights  and  remedies  of  existing  stockholders  as  to  increased  stock 

— In  general. 
§3463.  — Transfer  or  devolution  of  "rights"  to  allotment. 
§  3464.  —  Eemedies  to  enforce  stockholders '  ' '  rights ' '  to  allotment  or  to 

preserve  status. 
§  3467.  Overissues  and  unauthorized  increase — In  general. 
§  3469.  —  Ratification  and  estoppel. 
§  3470.  Eeduction  of  capital  stock. 
§  3473.  Increase  or  reduction  of  number  and  par  value  of  shares. 

VII.  ISSUE  or  STOCK 

§  3477.  Consent  of  public  service  commission;  Blue  Sky  Laws. 

VIII.   ISSUE  AND   CANCELLATION   Or  CERTIFICATES    OF   STOCK 

§  3481.  How,  when  and  by  whom  issued;  proof  of  issuance. 

§  3483.  Eight  to  certificate. 

§  3484.  Eemedies  for  refusal  to  issue  certificates. 

§  3485.  Cancellation  of  certificates. 

rX.  UNAUTHORIZED   AND   FICTITIOUS    STOCK   AND   CERTIFICATES 

§  3486.  General  principles. 

§  3488.  Estoppel  to  deny  validity. 

§  3490.  Forged  certificates. 

§3492.  Certificates  signed  in  blank. 

§  3497.  Persons  entitled  to  protection  or  relief. 

X.   RIGHTS    AND   REMEDIES    IN    CASE    OP    LOSS    OF    CERTIFICATE    OP    STOCK 

§  3499.  Eight  of  corporation  to  indemnity. 
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XI.   PAYMENT    FOR    STOCK 

§  3501.  General  considerations. 

§  3503.  Payment  in  property,  labor  or  services — The  right  in  general. 

§  3506.  —  Payment  in  services. 

§  3506.  —  General  nature  of  property  that  may  be  taken. 

§  3507.  —  Patents,  trade-marks,  secret  formulae,  etc. 

§  3508.  — Mines,  mining  and  oil  leases,  etc. 

§3511.  — I'urther  illustrations. 

§3513.  Payment  in  notes,  bonds,  mortgages,   etc. — Eflfeet   of   charter   or 

statutory  provisions. 
§3514.  — Enforceability  of  notes. 
§  3515.  Issue  of  stock  in  payment  of  debts. 
§  3516.  Pledge  of  unissued  stock  by  the  corporation. 

XII.   WATERED  OK  FICTITIOUSLY  PAID-UP   STOCK 

§  3517.  In  general;  definitions  and  distinctions. 

§  3521.  Power  of  corporation  at  common  law — Issue  of  new  stock  pursuant 

to  increase  of  capital. 
§  3526.  Charter   provisions   and  statutes   and   constitutional   regulations — 

Alabama. 
§  3530.  —  California. 

§3533.  — Delaware;   District  of  Columbia. 
§  3537.  —  Idaho. 
§  3543.  —  Louisiana. 
§  3550.  —  Missouri. 
§  35S1.  —  Montana. 
§  3555.  —  New  Jersey. 
§  3561.  —  Oklahoma. 
§3565.  — South  Dakota. 
§  3567.  —  Texas. 
§  3573.  —  Wisconsin. 

§  3576.  Valuation  of  property,  labor  or  services  received — In  general. 
§  3577.  —  Good  will,  franchises  and  other  intangibles  or  prospects. 
§  3578.  —  Questions  of  law  and  fact ;  evidence  and  proof. 
§  3579.  Effect  of  issue,  or  agreement  to  issue,  watered  stock ;  fraudulent 

aspect — ^In  general. 
§  3580.  —  Effect  in  ultra  vires  aspect. 
§  3583.  —  Effect  as  against  the.  corporation. 
§3584.  — Effect  as  against  subscribers  or  purchasers. 
§  3585.  —  Effect  as  against  dissenting  stockholders. 
§  3586.  —  Effect  as  against  consenting  or  acquiescing  stockholders. 
§  3587.  —  Effect  as  against  subsequent  transferees. 
§  3588.  Issuance  to  directors,  officers  or  favored  persons. 
§  3589.  Eights  of  creditors  as  to  water  or  overvaluation — In  general. 
§  3590.  —  Fraud  doctrine  and  the  trust-fund  doctrine. 
§  3591.  —  Issue  at  discount,  or  for  inadequate  value  or  as  bonus. 
§  3594.  —  As  to  treasury  stock  and  stock  bought  in  or  forfeited. 
§  3595.  —  Antecedent  creditors  and  creditors  with  notice  or  assenting. 
§  3596.  Measure  and  extent  of  liability  to  creditors — In  general. 
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§  3597.  —  Effect  of  transfer  on  liability  to  creditors. 
§  3598.  Bemedies  and  procedure. 

XIII.   LIEN   OP  CORPORATION   ON   SHARES 

§  3600.  Liens  under  charter  or  statutory  provisions. 

§  3607.  Debts  for  which  lien  attaches — In  general. 

§  3615.  Enforcement  of  lien — Eefusal  to  transfer  stock  on  books. 

§  3617.  —  Foreclosure  in  equity. 

§  3619.  —  Marshalling  assets  and  securities. 

XIV.  PEEPEKEED  STOCK 

§  3622.  Power  to  issue  preferred  or  guaranteed  stock — In  general. 
§  3623.  —  Issue  of  preferred  stock  under  power  to  borrow  money. 
§  3628.  Preferred  stockholders  as  creditors — General  rule. 
§  3632.  Eights  and  remedies  of  preferred  stockholders — In  general. 
§  3636.  —  Eight  to  dividends. 
§  3638.  —  Eight  to  vote  at  corporate  meetings. 

§  3644.  Eedemption  and  retirement — Eight   of   corporation  to   redeem   or 
retire. 

XVI.   DIVIDENDS 

§  3649.  Definition  and  nature  of  dividends. 

§3652.  Stockholders'  right  to  share  in  profits — Eights  before  dividend  is 

declared. 
§  3653.  —  Eights  after  a  dividend  is  declared. 

§  3656.  Compelling  declaration  and  payment  of  dividends — In  general. 
§  3657.  — Jurisdiction  and  procedure. 

§  3658.  Dividends  payable  out  of  profits  only — General  rule. 
§  3659.  —  Unconditional  agreement  to  pay  dividends. 
§  3660.  Determination  of  profits — In  general. 
§  3662.  —  Deduction  of  expenses. 
§3663.  — Debts  and  interest. 
§  3665.  —  Borrowed  money. 

§  3672.  In  whom  authority  to  declare  dividends  is  vested. 
§  3673.  Formal  requisites  of  declaration. 
§  3674.  Discrimination  between  stockholders. 
§  3675.  Time  of  payment. 
§  3676.  Place  of  payment. 
§  3677.  Cash  dividends. 
§  3678.  Dividends  payable  in  property. 
§  3681.  Stock  dividends — General  principles. 
§  3682.  —  Eight  to  declare  stock  dividends. 
§3683.  — Necessity  for  surplus  profits. 
§  3684.  —  Effect  of  stock  dividends. 
§  3687.  Eemedies    of    stockholders   to    recover    dividends — Action    at    law 

■  against  corporation. 
§  3693.  —  Statute  of  limitations, 
§  3694.  —  Laches  and  estoppeV. 
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§3697.  — Set-off  of  dividends  against  debts  due   from   stockholders — In 

general. 
§  3698.  —  Effect  of  transfer  of  stock. 
§  3699.  Persons  entitled  to  dividends  in  general. 

§  3700.  Eights  on  transfer   of   stock — General  rule.  * 

§  3701.  —  Executory  contracts  to   sell ;   sales  for  future   delivery. 
§  3702.  —  Provisions  of  statute,  charter  or  by-laws. 
§  3703.  —  Contract  modifications. 
§  3705.  Eights  of  legatees  and  distributees. 
§  3716.  Eight   to   dividends   as   between  life   tenant   and   remainderman — 

Eule  that  form  of  dividend  is  immaterial. 
§  3717.  —  Apportionment  according  to  time  when  earned — General  rule. 

§  3718. Ordinary  and  extraordinary  dividends. 

§3719. Method  of  making  apportionment. 

§  3720.  —  Dividends  declared  out  of  capital. 

§  3725.  —  Proceeds  of  shares  sold. 

§  3727.  —  Intention  of  testator  or  donor. 

§  3729.  —  Eights  on  death  of  life  tenant. 

§  3733.  —  Eecovery  of  dividends  unlawfully  paid — In  general. 

§3734. Effect  of  stockholder's  good  faith. 

§3735. Eight  of  creditors  as  affected  by  time  when  they  became  such 

§3738. Extent  of  liability. 

§  3739. Jurisdiction   and   procedure. 

§3740. Statute  of  limitations. 

§  3742.  —  Liability  of  directors — Statutory  liability. 

§3744. Effect  of  good  faith. 

§  3746. By  whojn  liability  may  be  enforced. 

§3747. Parties  and  pleading. 

§  3748. Statute    of    limitations. 

XVII.   DIVIDENDS   ON  PREFERKED   STOCK 

§  3751.  Eight  to  and  extent  of  preference  in  general. 

§  3752.  Dividends  payable  out  of  profits  only. 

§  3753.  Discretion  in  declaring  dividends. 

§  3754.  Cumulative  dividends. 

§  3755.  Eight  to  share  in  surplus  after  payment  of  preferred  dividends. 

§  3757.  Eemedies  in  respect  to  dividends. 

XVIII.   THE  EIGHT  TO  TRANSFER   SHARES 

§  3758.  In  general. 

§  3759.  Eestrietions  in  the  charter  or  general  law. 

§  3760.  By-laws  restricting  transfers. 

§  3761.  Agreements  in  restraint  of  the  right  to  transfer. 

§  3764.  Transfers  to  or  by  directors  or  other  ofaeerS. 

XIX.   EFFECT   OF  TRANSFER 

§  3768.  General  principles. 
§  3769.  Liability  for  calls — General  rules. 

§  3771.  —  Stock  issued  as  full  paid ;  watered  or  fictitiously  paid-up  stock. 
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XX.   NEGOTIABILITY   OP   STOCK    CEETIPICATES    AND   TTTT.Te    OP   BONA   PIDE 
TBANSPEBEES 

§  3779.  General  rule. 

§  3^81.  Quasi  negotiability ;   estoppel. 

§  3783.  Bona  fide  purchasers. 

XXI.    MODES    OP    TBANSPERKING    SHARES;     EEGISTRATION 

§  3784.  General  principles. 

§  3785.  Necessity  for  delivery. 

§  3786.  Delivery   of  certificate  without  indorsement  or  assignment. 

§  3789.  Transfer  on  the  books  of  the  corporation — General  principles. 

§  3791.  Mode  of  procuring  transfer  on  books,  and  sufleieney  of  transfer — 

In  general. 
§  8793.  Issue  of  certificate  to  transferee  and  surrender  of  old  certificate. 

XXII.   EFFECT  OP  UNREGISTERED  TRANSPEBS 

§  3794.  Effect  of  unregistered  transfers  as  between  the  parties — General 
rule. 

§  3795.  —  Nature  of  transferee 's  title. 

§3797. As  to  dividends,  calls  and  assessments. 

§  3798.  Effect  of  unregistered  transfers  as  against  the  corporation — Gen- 
eral rule. 

§  3802.  —  Payment  of  dividends. 

§  3803.  —  Eight  of  corporation  to  set  off  dividend  against  debt  of  trans- 
ferror. 

§  3805.  — •  Suit  by  transferee  to  set  aside  ultra  vires  transactions,  or  re- 
dress injuries  to  corporation. 

§  3808.  —  Waiver  or  estoppel. 

§  3810.  Effect  of  unregistered  transfers  as  against  corporate  creditors. 

§  3811.  Effect  of  unregistered  transfers  as  against  creditors  of  apparent 
owner — General  rules. 

§3813.  — Failure  to  register  transfer  as  a  badge  of  fraud. 

§  3815.  Effect  of  unregistered  transfers  as  against  purchasers  or  pledgees 
from  apparent  owners. 

XXIII.   EEPUSAI,  TO  RECOGNIZE  AND  REGISTER   TRANSFER 

§  3816.  Eight  to  transfer  and  duty  to  make  it. 

§  3817.  Eemedies  for  refusal  to  transfer — Suit  in  equity  to  compel  transfer. 

§  3818.  —  Mandamus  to  compel  transfer. 

§  3819.  —  Action  against  corporation  for  damages. 

§  3821.  —  Liability  of  officers  or  transfer  agents. 

§  3822.  —  Statutory  remedies. 

§  3823.  Refusal  must  be  wrongful — In  general. 

§  3824.  —  Effect  of  conflicting  claims  to  same  stock. 

§  3829.  —  Eight  to  require  production  and  surrender  of  old  certificate. 
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XXIV.  FOBOED  AND  UNAUTHOKIZED  TRANSFERS,   AND  TRANSFERS   IN  BREACH  OP 

TRUST 

§  3830.  Duty  of  corporation  with  respect  to  transfers. 

§  3832.  failure  to  require  surrender  of  original  certificate. 

§3834.  Title  of  transferee. 

§  3841.  Unauthorized  or  fraudulent  transfers  by  executors  or  administrators 

— Eights  and  liabilities  of  transferees. 
§  3841.  —  Liability  of  corporation. 
§  3843.  Eemedies  of  owner  against  corporation. 
§  3845.  Liability  of  transferee  to  true  owner. 
§  3849.  Liability  of  person  selling  stock  as  broker  or  agent. 
§  3853.  Estoppel  of  true  owner  to  assert  title  as  against  transferee — ^In 

general. 
§  3854.  —  Purchasers  or  pledgees  with  notice. 
§  3855.  —  Effect  of  nonregistration  of  transfer  to  apparent  owner. 

XXV.    CONTRACTS   FOR  THE   SALE   OF   SHARES 

§  3857.  Tormation  and  validity  of  contract — In  general. 

§  3858.  Consideration  and  mutuality. 

§3859.  Oral  contracts;  statute  of  frauds — Necessity  for  writing. 

§  3860.  —  Sufficiency  of  writing  or  memorandum ;  part  perf orma,nce. 

§  3861.  Illegality ;   gambling  contracts. 

§  3863.  Effect  of  fraud  and  false  representations — What  amounts  to  fraud 

in  general. 
§  3864.  —  Eepreaentations  as  to  corporate  property  and  assets. 
§  3865.  —  Eepreaentations  as  to  financial  condition. 
§  3866.  —  Eepresentations  as  to  dividends. 
§  3867.  —  Representations  as  to  capital  stock. 
§  3868.  —  Eepresentations  as  to  value  of  stock. 
§  3870.  —  Expressions  of  opinion,  promises  or  predictions. 
§  3872.  —  Nondisclosure  or  concealment  of  facts. 
§  3873.  —Falsity  of  statement. 
J  §  3874.  —  Knowledge  of  falsity  and  intent  to  deceive. 
§  3875.  —  The  representation  as  an  inducement. 
§  3876.  —  Eight  to  rely  on  representations. 
§3877.  — Necessity  for  injury. 
§  3878.  —  Persons  who  may  be  held  liable. 
§  3879.  —  Eemedies  for  fraud — Eescission. 

§3880. Eestoration  of  the  status  quo. 

§3881. Laches  as  a  bar  to  rescission;   [limitations]. 

§3882. Eatification  or  waiver  as  a  bar  to  rescission. 

§  3883.  —  Action  for  deceit — ^In  general. 

§3884. Waiver;   limitations. 

§  3885.  Construction  of  contract  in  general.  ' 

§  3886.  Admissibility  of  parol  evidence. 
§  3887.  Executed  and  executory  contracts ;  when  title  passes. 
§  3888.  Conditions  precedent  and  subsequent. 

§3889.  Warranties,    guaranties,    and    special    stipulations — Express   war- 
ranties. 
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§  3891.  —  Agreements  by  seller  to  repurchase  or  giving  him  option  to  do 

so,  and  the  like. 
§  3892.  —  Guaranties   and   agreements   by   third  persons. 
§  3893.  Performance  and  breach  generally. 
§  3894.  Payment. 
§  3895.  Tender  and  demand. 

§  3896.  Bescissiou  of  contract — Eight  to  rescind  in  general. 
§3897.  — Limitations  on  the  right  to  rescind. 
§  3898.  Eemedies  for  breach  of  the  contract — In  general. 
§  3899.  —  Specific  performance — General  principles. 
§  3900. Eight  as  affected  by  nature,  validity  and  purpose  of  contract 

XXVI.   PLEDGES,   MORTGAGES   AND  LEASES   OF   STOCK 

§  3903.  Nature,  essentials  and  validity  of  contract  of  pledge  generally. 

§  3904.  Pledges,  mortgages  and  sales  distinguished. 

§  3905.  Necessity  for  and  sufficiency  of  delivery  and  possession. 

§  3908.  Scope  of  lien. 

§  3909.  Effect  of  pledge  on  title  and  rights  of  pledgor. 

§  3910.  Title  and  rights  of  pledgee — In  general. 

§  3911.  —  Eight  to  transfer  of  stock  on  corporate  books. 

§  3917.  —  Effect  of  death  of  pledgor. 

§  3918.  —  Title  or  lien  of  pledgee  as  against  third  persons — In  general. 

§  3920.  Eelative  rights  of  pledgor  and  pledgee  as  stockholders. 

§  3921.  Liability  of  pledgee  as  stockholder. 

§  3922.  Eights  and  remedies  on  default — In  general 

§  3925.  —  Sale  of  stock— Eight  to  sell. 

§  3926. Demand  and  notice. 

§3927. Manner  of  sale  in  general. 

S  3931.  —  Foreclosure  in  equity. 

§  3932.  —  Effect  of  death  or  insolvency  of  pledgor. 

§  3933.  , —  Statute  of  limitations. 

§  3934.  —  Effect  of  sale  or  foreclosure ;  surplus  or  deficiency. 

§  3935.  —  Eight  to  sue  on  debt  without  foreclosure.  I 

§  3943.  Remedies  of  pledgor  for  conversion  or  breach  of  contract. 

XXVli.   QirTS  OP  STOCK 

§  3946.  General  principles. 

§  3947.  Necessity  for  and  sufficiency  of  delivery. 

§  3948.  Necessity  for  and  effect  of  transfer  on  corporate  books. 

§  3949.  Transfer  of  title,  dominion  and  control. 

XXVIII.    MEMBERSHIP  IN  CORPORATIONS 

§  3952.  Acquisition  of  membership — Necessity  for  contract. 
§  3954.  —  Corporations  not  having  a  capital  stock — General  principles. 
§  3958.  Loss  of  membership — rSurrender  or  withdrawal  from  membership. 
§  3959.  —  Forfeiture  of  shares  or  membership. 

§  3962.  —  Disfranchisement  or  expulsion  of  members — By-laws  and  regula- 
tions of  corporation. 
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§  3963. Particular  grounds. 

§  3965. Waiver  of  cause  of  expulsion. 

§  3966. Mode  of  procedure  to  expel  members. 

§  3967. Waiver  of  irregularities ;   estoppel  and  acquiescence. 

§  3968. Review  by  the  courts. 

§3969. Remedies  for  wrongful  expulsion. 

§3970. Necessity  for  exhausting  remedies  within  the  organization. 

XXIX.   CONTBOL   OP   CORPORATION   BY    STOCKHOLDERS    OR    MEMBERS;    POWER   Or 

THE  MAJORITY 

A.  General  Rules 

§  3973.  Powers  and  duties  of  majority — Majority  stockholders  as  trustees 
for  minority. 

B.  Particular  Forms  of  Corporate  Control 

§  3985.  One  person  as  majority  stockholder. 

§  3986.  Control  by  stockholders  of  another  corporation. 

§  3987.  Control  by  combination  of  stockholders. 

C.  In  What  Cases  Minority  May  Resort  to  Courts 

§  3992.  Intra  vires  acts  where  there  is  no  bad  faith — Rule  stated. 

§  3994.  Ultra  vires  acts — Rule  stated. 

§  3997.  Bad  faith  or  fraud— Rule  stated. 

§  3998.  —  Misappropriation  or  diversion  of  corporate  funds  or  assets. 

D.  Rights  of  Minority  in  Regard  to  Amendments  of  Charter 

§  4001.  Amendments  authorized  by  charter. 

§  4003.  Amendments   not  authorized  by  charter — Radical   or   fundamental 

changes. 
§  4005.  Effect  of  reservation  by  state  of  power  to  alter,  amend  or  repeal 

charter — In  general. 

E.  Rights  of  Minority  as  to  Sale,  Exchange,  or  Lease  of  Corporate  Property 

§  4011.  Power  of  majority  to  dispose  of  all  of  corporate  property — General 

rule. 
§  4013.  —  Where  sale  is  part  of  corporate  business. 
§  4014.  —  Where  sale  expressly  authorized  by  statute. 
§  4015.  Power  of  majority  to  lease  all  of  corporate  property. 
§  4017.  Taking  stock  of  another  corporation. 

G.  Defenses  Against  Minority  Stockholders 

§  4023.  Laches,  ratification  and  estoppel — General  rule. 

§4027.  Statutory  provisions  for  compensating  dissenting  stockholders. 
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XXX.  DEALINGS  BETWEEN  COBPOKATION  AND  ITS  STOCKHOLDERS  AND  DEALINGS 

OF  STOCKHOLDERS  WITH  CORPORATE  PROPERTY 

§  4030.  Validity  of  contracts  between  corporation  and  stockholder — General 
rule. 

§  4031.  —  Loans  to  corporation. 

§  4032.  —  Purchase,  sale,  or  lease. 

§  4033.  —  Guaranty  of  cqrporate  debts. 

§  4035.  —  Frauds  upon  other  stockholders. 

§  4036.  —  Operation  and  effect. 

§  4043.  Knowledge  of  corporate  affairs  as  imputable  to  stockholders  deal- 
ing with  corporation. 

XXXI.  ACTIONS    BY    STOCKHOLDERS    TO    ENFORCE    INDIVIDUAL    RIGHTS,    OE    RE- 

DRESS,   OR    PREVENT    INDIVIDUAL    INJURIES 

§  4050.  In  general. 

XXXII.  REMEDIES    OP    STOCKHOLDERS    FOR    INJURIES    TO    CORPORATION;    RIGHTS 

OP   ACTION   AND  PROCEDURE 

§4051.  In  general;  corporate  and  individual  wrongs  distinguished. 

§  4053.  Eight  to  sue  in  equity  or  equitable  action. 

§  4055.  Bight  of  stockholder  to  defend,  intervene  or  cross-complain  in  suit 
by  another  against  the  corporation. 

§  4056.  Eight  as  affected  by  insolvency,  receivership  or  bankruptcy. 

§  4058.  Who  are  regarded  as  stockholders  entitled  to  sue — In  general. 

§  4060.  —  Transferees  after  injury  complained  of. 

§  4061.  Grounds  and  occasions  for  relief — In  general. 

§4062.  — Ulira  vires  acts,  waste,  diversion  or  misapplication  of  assets. 

§  4063.  —  Fraud  or  wrongdoing  by  majority  stockholders. 

§  4064.  —  Wrongdoing  and  neglect  by  ofScers  and  directors. 

§  4065.  —  Impolitic  and  inexpedient  acts  and  dealings ;  discretion  in  man- 
agement and  policy. 

§  4067.  Prerequisites  and  conditions  to  suit  by  stockholders — In  general. 

§  4068.  —  Demand  on  and  refusal  by  corporation  to  sue. 

§  4069.  — Under  federal  practice;  94th  Equity  Rule  (New  Equity  Eule  27). 

§  4070.  —  Facts  dispensing  with  demand  and  the  like. 

§  4071.  Defenses  and  objections  to  suit — In  general. 

§  4072.  —  Laches,  estoppel,  ratification  or  compromise — In  general. 

§  4073. Estoppel  by  consent,  acquiescence  or  participation. 

§  4074. Estoppel  against,   or  ratification  by,   corporation. 

§  4076.  —  Limitation  of  action. 

§  4079.  Jurisdiction  of  action  or  suit. 

§  4080.  Parties  plaintiff. 

§  4081.  Parties  defendant — The  corporation,  officers  and  other  stockholders, 

§  4083.  Pleading  and  procedure — In  general. 

§  4085.  —  Allegations  as  to  demand  and  refusal  of  corporation  to  sue. 

§  4089.  Conduct  and  control  of  action ;  discontinuances  and  compromises. 

§  4090.  Judgment  and  nature  of  relief  allowable — ^In  general. 

§4091.  — Injunction,  receivership  and  accounting;   dissolution. 
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§  4092.  —  Bar  and  conclusiveness  of  decree. 
§  4093.  —  Costs  and  fees  and  allowances. 

XXXIII.   LIABILITY    OP    STCK!KHOLDEES    TO   CREDITORS    ON   ACCOUNT   OF   UNPAID 

SUBSCRIPTIONS 

§  4095.  Existence  of  liability — General  principles. 

§4098.  — Conflict  of  laws. 

§  4099.  Nature  and  extent  of  liability — Nature  of  liability. 

§  4100.  —  Extent  of  liability  in  general. 

§  4101.  —  Liability  for  interest  and  costs. 

§  4103.  Defenses  available  to  stockholders — ^In  general. 

§  4104.  —  Release  or  discharge  of  stockholders. 

§  4107.  Persons  liable — In  general. 

§  4110.  —  Priucipal"  and  agent ;  trustee  and  beneficiary. 

§  4111.  —  Effect  of  transfer  of  stock. 

§  4115.  By  whom  liability  may  be  enforced — Eeceivers,  trustees  in  bank- 
ruptcy, assignees  for  creditors,  and  the  like. 

§  4116.  Limitations  on  the  right  of  receivers,  assignees  or  trustees. 

§  4118.  Calls  and  assessments — Necessity  for  call  or  assessment ;  by  whom 
made. 

§  4120.  —  Conclusiveness  of  call  or  assessment. 

§  4122.  Eemedies — ^Actions  at  law  and  suits  in  equity. 

§  4127.  —  Parties. 

§  4129.  —  Exhausting  legal  remedies  against  corporation. 

§  4132.  Set-ofe  of  debts  due  to  stockholders. 

§  4133.  Application  of  statute  of  limitations — General  principles. 

§  4134.  —  Accrual  of  right  of  action. 

§  4135.  —  Bonus  or  watered  stock. 

§  4136.  —  Interruption  or  tolling  of  statute. 

XS.XIV.  PERSONAL  LIABILITY  OF  STOCKHOLDERS  FOE  DEBTS  OF  THE  CORPORATION 

§  4137.  Liability  in  the  absence  of  charter,  statutory  or  constitutional  pro- 
visions— General  principles. 

§4138.  — Liability  for  torts. 

§  4140.  —  Agreement   or   consent    o;f   stockholders. 

§  4141.  Statutory  liability  in  general. 

§  4142.  Effect  of  constitutional  provisions. 

§  4143.  Whether  constitutional  provisions  are  self -executing. 

§  4146.  Alteration  or  repeal  6f  constitutional  or  statutory  provisions — Effect 
as  against  stockholders. 

§  4147.  —  Effect  as  against  creditors. 

§  4149.  Effect  of  consolidation  of  corporations. 

§  4150.  Effect  of  dissolution  of  corporation. 

§  4153.  —  Liability  to  amount  due  on  stock. 

§4154.  —Liability  to  amount  or  extent  of  stock;  double  liability. 

§  4155.  —  Liability  in  proportion  to  amount  or  value  of  stock. 

§  4156.  —  Liability  until  payment  or  subscription  of  capital  stock. 

§  4157.  —  Liability  on  failure  to  file  report  or  statement. 

§4158.  — Liability  because  of  defective  organizations. 
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§  4161.  What  oorporationB  are  -within  statutory  or  constitutional  provisions 
— In  general. 

§  4162.  —  Provisions  exempting  certain  classes  of  corporations. 

§  4163.  Liabilities  to  which  the  statutory  or  'constitutional  provisions  apply 
— In  general. 

§  4164.  —  Liabilities  based  upon  tort. 

§  4166.  —  daims  under  ultra  vires  contracts. 

§  4168.  —  Statutes  imposing  liability  for   special  debts  only — Debts   due 
laborers,  servants,  clerks,  employees,  etc. 

§4171. Deposits  in  bant,  etc. 

§  4174.  —  Liability  for  interest. 

§  4175.  —  Liability  for  costs. 

§  41 76.  Whether  the  liability  is  contractual  or  penal. 

§  4177.  Whether  the  liability  is  that  of  sureties  or  guarantors. 

§  4178.  Whether  liability  is  that  of  partners. 

§  4179.  Whether  the  liability  is  joint  or  several,  or  joint  and  several. 

§  4180.  Whether  the  liability  is  primary  or  secondary. 

§  4182.  Persons  liable — ^In  general. 

§  4183.  —  Stockholders,   corporators,   subscribers. 

§  4184.  —  Registered  c^ners. 

§  4185.  — •  Unregistered  stockholders. 

§4188.  — Married  women;  community  property. 

§  4189.  —  Other  corporations. 

§  4191.  —  Eeal    and    apparent    owner,    trustees,    agents,    executors,   etc. — 
General  rules. 

§  4192. Statutory  provisions. 

§  4195.  —  Estates  of  deceased  stockholders ;  distributees. 

§  4197. Time  when  debt  was  contracted ;  renewal  or  change  in  char- 
acter of  debt. 

§  4203. Transfers  to  persons  not  legally  liable  as  stoekKolders. 

§  4205. Eegistration  of  transfers. 

§  4210.  Who  may  enforce  liability — ^In  general. 

§  4214.  —  Receivers,  trustees  in  bankruptcy,  assignees  for  creditors,  etc 

§  4216.  Mode  of  enforcing  liability — General  principles. 

§  4217.  —  Remedy  prescribed  by  statute. 

§  4218.  —  Actions  at  law  and  suits  in  equity. 

§  4223.  —  Assessment  by  court. 

§  4224.  —  Assessment  by  public  officer. 

§  4225.  —  Liability  of  shareholders  in  national  banks — ^Involuntary  liquida- 
tion. 

§  4226. Voluntary  liquidation. 

§  4227.  —  Parties — In  actions  at  law. 

§  4228. In  suits  in  equity. 

§  4231.  Necessity  for  exhausting  assets  of  the  corporation  and  remedies 
against  it — General  principles. 

§  4232.  — '  Excuses  for  failure  to  exhaust  remedies  against  corporation. 

§  4236.  Conclusiveness  of  judgment  against  corporation  as  against  stock- 
holdeiB. 
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§4237.  Conclusiveness  of  order  or  decree  assessing  stockholders. 

§  4238.  Applications  of  the  statute  of  limitations — General  principles. 

§  4239.  —  Accrual  of  right  ^of  action  and  running  of  the  statute. 

§  4240.  —  Interruption  or  tolling  of  the  statute. 

§  4242.  —  Liability  of  stockholders  in  national  banks. 

§  4244.  —  Conflict  of  laws. 

§4245.  Laches. 

§  4246.  Set-ofE  of  debts  due  to  stockholders. 

§  4248.  Enforcing  liability  in  other  states — General  principles. 

§4250.  — Method  of  enforcing  liability  in  other  states. 

§  4251.  —  Pleading  and  proof. 

§  4252.  —  Conclusiveness  of  judgment  or  assessment. 

§  4255.  Discharge  of  stockholders ;  waiver,  release  and  payment — Waiver, 

release  or  discharge  by  creditors  generally. 
§  4259.  —  Payment  by  or  release  of  corporation. 
§4260..  — Release  by  corporation. 
§  4261.  —  Payments  by  stockholders. 

XXXV.   ASSESSMENTS    ON   FCTLL-PAID   STOCK 

§  4270.  Bight  to  levy  assessments  generally. 

§  4272.  Power  conferred  by  charter  or  statute. 

§  4273.  Purpose  and  amount  of  assessment ;  conditions  precedent. 

§  4276.  Enforcement  of  assessmients ;  forfeiture. 

§4277.  Estoppel  of  stockholders;  acquiescence. 

§  4279.  Contracts  that  stock  shall  be  nonassessable. 

XXXVl.   INDIVIDUAL   UABILITY    AND   RIGHTS    ON   FAILUEB  TO  INCOEPOBATE 

§  4281.  Liability  to  third  persons  generally. 
§4282.  Statutory  liability. 

I.    GENERAL  CONSIDBBATIONS 

§3413.  Capital  stock.  "Capital  stock"  ordinarily  means 
the  invariable  sum  fixed  by  the  corporate  charter  as  the  amount 
to  be  paid  in  by  the  stockholders  for  the  prosecution  of  the  busi- 
ness of  the  corporation  and  for  the  benefit  of  the  corporate 
creditors,  unless  the  context  indicates  a  different  meaning.^ 
The  capital  stock  is  not  the  same  thing  as  the  capital  of  the 
corporation  or  its  actual  property,^  although  the  term  is  some- 
times used,  especially  in  taxing  statutes,  as  meaning  all  of  the 
actual  property  of  the  corporation.*  The  amount  of  the  capital 
stock  remains  unchanged,  unless  increased  or  reduced  in  the 

1  Armstrong  v.  Emmerson,  300  HI.  54,  18  A.  L.  E.  693,  132  N.  E. 
111.  54,  18  A.  L.  R.  693,  132  N.  E.      768. 

768.  8  Armstrong   v.    Emmerson,    300 

2  Armstrong    v.    Emmerson,    300      III.  54,  18  A.  L.  E.  693,  132  N.  E. 
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manner  prescribed  by  law,  however  much  the  value  of  the  prop- 
erty of  the  corporation  may  increase  in  the  prosecution  of  a 
successful  enterprise  or  may  be  diminished  by  losses  incurred.* 
The  words  "capital,"  "capital  stock,"  "shares  of  capital  stock" 
and  "stock"  may  be  used  as  synonyms  or  with  different  mean- 
ings, dependent  upon  the  context  in  which  they  occur  and  the 
subject-matter  to  which  they  are  applied.* 

§  3414.  Capital.^  Under  the  Illinois  statute  premiums  and 
dues  paid  by  the  members  of  a  mutual  insurance  company  formed 
to  furnish  insurance  against  loss  to  members  in  consequence  of 
accidents  to  employes  constitute  the  capital  of  the  company, 
and  their  promises,  when  they  become  policyholders,  to  pay 
premiums  for  one  year  constitute  their  contributions  to  its 
capital.' 

§3416.  Authorized   and   actual    capital  or   capital   stock. 

"The  expression  'capital  stock*  or  'authorized  capital  stock'  is 
capable  of  use  to  express  different  meanings.  It  may  be  used 
to  designate  the  capital  stock  which  the  corporation  is  author- 
ized to  have  or  the  capital  stock  authorized  by  the  directors  to 
be  issued,  or,  in  the  case  of  a  public  utility,  the  capital  stock 
authorized  by  the  Public  Utilities  Commission  to  be  issued  in 
accordance  with  its  regulations. " '  "  Stock  which  has  been 
authorized  has  no  validity  until  actually  issued  or  subscribed 
for ;  it  is  not  assets. "  ®   , 

§  3417.  Shares  of  stock.  The  shares  of  stock  represent  the 
value  of  all  the  assets  of  the  corporation.^" 

§  3418.  Distinction  between  capital  stock  and  shares  of  stock. 
Shares  of  stock  are  a  distinct  entity  from  the  capital  stock  or 

768;  State  v.  Pullman  Co.,  —  Wis.  8  Armstrong  v.   Emmerson,   300 

— ,  189  N.  W.  543.  IlL  54,  18  A.  L.  E.  693,  132  N.  B. 

4  Armstrong   v.   Emmerson,    300  768. 

111.  54,  18  A.  L.  E.  693,  132  N.  E.  9  Fitzgerald  v.  Guaranty  Secur- 

768.  ity  Corp.,  239  Mass.  174,  131  N.  E. 

8  Hood  Eubber  Co.  v.  Com.,  238  463. 

Mass.  369,  131  N.  E.  201.  10  State  v.  Buder,  —  Mo.  — ,  242 

«  See  also  §  3413,  supra.  S.  W.  979, 

V  Illinois  Coal  Operators  Mut.  E. 
L.  Ins.  Co.  V.  Chicago,  W.  &  T. 
Coal  Co.,  217  111.  App.  625. 
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property  and  assets  of  the  corporation.^^  The  capital  stock  is 
the  property  of  the  corporation.^*  A  corporation  cannot  sell 
the  stock  owned  by  the  stockholders  therein.^^  The  term  "capital 
stock"  is  sometimes  used  in  the  sense  of  shares  of  capital  stock 
in  the  hands  of  the  stockholders.^* 

§3423.  Shareholders  and  stockholders.^^  "A  stockholder 
is  the  owner  of  shares  in  a  corporation  which  has  a  capital 
stock."" 

n.    CEETIFICATES  OF  STOCK 

§3424.  Definition  and  nature.  "A  certificate  of  stock  is  a 
writing  or  token  given  to  a  stockholder  of  a  corporation  to 
show  his  share  or  interest  in  the  assets  and  is  not  a  part  of  the 
assets. ' '  ^"^  An  instrument  in  form  a  promise  to  pay  a  sum  of 
money  on  or  before  a  specified  date,  with  interest,  executed  by 
a  corporation  and  delivered  to  the  person  named  therein  as 
payee,  and  held  by  him  as  the  evidence  of  his  holding  in  the 
corporation,  was  held  to  be  a  certificate  of  stock.^* 

Certificates  of  stock  are  not  obligations  to  pay  money,  nor 
writings  evidencing  debts  like  notes  and  bonds. ^^    And  they  are 

ULanghout  v.  Mrst  Nat.  Bank,  Co.   v.   Douglas  County,   106  Neb. 

191    Iowa    957,    183    N.    W.    506;  877,  184  N.  W.  8l2. 

Creighton    Nat.     Bank    v.     Knox  16 ' '  Stockholders ' '   as   including 

County,  —  Neb.  — ,  188  N.  W.  301;  members  of  nonstock  corporations, 

Peters     Trust     Co.      v.     Douglas  see  Jones   v.    Ehea,   130   Va.   345, 

County,  106  Neb.  877,  184  N.  W.  107  S.  B.  814. 

812;    Sussex    County    v.    Jarrett,  Who  are  stockholders  within  the 

129  Va.  672,   106  S.  E.  384,  s.  e.,  meaning  of  statutes  imposing  per- 

106   S.  B.   627;   State  v.  Pullman  sonal  liability  for  corporate  debts, 

Co.,  —  Wis.  — ,  189  N.  W.  543.  see  §  4183,  infra. 

12  Brooks    V.    Buys,    217    Mich.  16  First  Nat.  Bank  v.  De  Moulin, 

263,  186  N.  W.  472.  —  Cal.  App.— ,  205  Pae.  92;  Gal- 

ISSudduth  V.  Storm  King  Coal  latin  County  Farmers'  Alliance  v. 

Co.,     268     Fed.     433;      Meridian  Flannery,  59  Mont.  534,  197  Pae. 

Amusement  Co.  v.  Home  Theater  996. 

Co.,  215  111.  App.  479.  17  Frank    Gilbert    Paper    Co.    v. 

14 "Capital   stock"   as   used   in  Prankard,  195  N.  T.  Supp.  638. 

a  tax  law  held  not  to  mean  capital  18  Succession  of  McGuire,  —  La. 

stock  in  the  aggregate,  but  shares  — ,   92   So.  40. 

of  capital  stock  in  the  hands  of  19  Young  v.  Garred,  90  W.  Va. 

the     stockholders.      Peters     Trust  767,  112  S.  E.  181. 
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not  within  the  meaning  of  the  word  "writing"  as  used  in  a 
statute  permitting  the  assignee  of  any  bond,  note,  account  or 
writing,  not  negotiable,  to  maintain  any  action  thereon  against 
any  assignor  thereof  which  the  original  obligee  or  payee  might 
have  brought,  and  such  a  statute  does  not  permit  the  assignee 
of  stock  certificates  to  maintain  an  action  at  law  thereon  against 
a  remote  assignor  for  fraud  and  deceit  in  the  sale  and  transfer 
of  such  certificates  to  his  vendee.*" 

§3425.  Certificate  is  not  the  stock  itself.  A  certificate  of 
stock  is  not  the  stock  itself,  but  is  merely  written  evidence  of  the 
ownership  of  it.^^  Certificates  are  evidence  of  the  existence  and 
ownership  of  the  stock,  and  are  in  the  nature  of  muniments  of 
title.**  A  stockholder's  interest  may  be  reached  or  subjected 
without  getting  possession  of  the  certificate  or  certificates  issued 
to  him.** 

§  3426.  Certificate  of  stock  as  property.**  Where  by  a  mis- 
take of  the  secretary  of  a  corporation  in  issuing  shares  of  its 
stock  in  exchange  for  stock  of  an  old  corporation,  shares  are 
issued  to  one  person  which  should  have  been  issued  to  another, 
the  latter  may  recover  them  from  the  former.** 

§3427.  Necessity  for  issue  of  certificate.  It  is  not  indis- 
pensable to  the  existence  of  a  corporation  that  stock  certificates 

20  Young  V.  Garredj  90  W.  Va.  131  N.  E.  201;  Gallatin  County 
767,  112  S.  E.  181.  Farmers'  Alliance  v.  Elannery,  59 

21  Miller  v.   KaUwerke  Asehers-      Mont.  534,  197  Pae.   996. 

leben  Aktien-Gesellschaf  t,  283  Fed.  22  Eock   v.   Gustavet  )n   Oil   Co., 

746;  Columbia  Brewing  Co.  v.  Mil-  59  Utah  451,  204  Pae.  96;  Young  v. 

ler,  281Eed.  289;  Swobe  v.  Brietson  Garred,  90  W.  Va.  767,  112  S.  E. 

Mfg.  Co.,  279  Fed.   560;   Vidal  v.  181. 

South  American  Securities  Co.,  276  28  Columbia  Brewing  Co.  v.  Mil- 
Fed.  855;  Doherty  V.  McDowell,  276  ler,  281  Fed.  289. 
Fed.  728;  Garvan  V.  Marconi  Wire-  24  Conversion    of   certificate   see 
less  Tel.  Co.,  275  Fed.  486;  Davis  note  21  A.  L.  E.  390. 
V.  Lime   Cola  Bottling  Works,  18  26  Thomas   v.   Thomas,   69   Colo. 
Ala.  App.  562,  93  So.  328;  Bacon  282,  194  Pae.  606,  197  Pae.  243. 
v.  Traders'  Oil  Corp.,  52  Cal.  App.  Limitations  do  not  commence  to 
172,    201    Pae.    477;     Thomas    v.  run  in  such  a  case  until  the  dis- 
Thomas,  69  Colo.  282,  194  Pae.  606,  govery   of   the    mistake.      Thomas 
197   Pae.   243;    Succession   of   Mc-  V.  Thomas,  69  Colo.  282,  194  Pae. 
Guire,  —  La.  — ,  92  So.  40;  Hood  606,  197  Pae.  243. 
Bubber  Co.  v.  Com.,  238  Mass.  369, 
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be  issued.*®  Possession  of  a  certificate  is  not  necessary  to  the 
ownership  of  stock.*''  And  a  person  may  be  a  stockholder  prior 
to  the  delivery  of  a  certificate  of  stock  to  him  or  before  it  is 
issued.**  And  a  person  who  has  become  entitled  to  certificates 
of  stock  by  reason  of  having  paid  for  it  by  services  performed 
is  a  stockholder  though  no  certificates  have  been  issued  to  him, 
and  has  complete  power  to  transfer  his  stock,  to  receive  divi- 
dends thereon,  and  to  vote,  and  is  liable  as  a  stockholder.** 


m.    SHARES  OF  STOCK  AS  PROPERTY 

§  3429.  General  rule.  Shares  of  stock  are  property.*"  And 
they  are  personal  property.*^  So  they  are  personal  property 
within  the  meaning  of  statutes  governing  the  sale  of  personal 
property  by  executors  or  administrators,**  and  statutes  provid- 


es Davis  V.  Lime  Cola  Bottling 
Works,  18  Ala.  App.  562,  93  So. 
328. 

27  Thomas  v.  Thomas,  69  Colo. 
282,  194  Pae.  606,  197  Pae.  243; 
Hood  Rubber  Co.  v.  Com.,  238 
Mass.  369,  131  N.  E.  201. 

28  Davis  V.  Lime  Cola  Bottling 
Works,  18  Ala.  App.  562,  93  So. 
328;  ShifEer  v.  Akenbrook,  —  Md. 
App.  — ,  130  N.  E.  241;  Gallatin 
County  Farmers'  Alliance  v.  Flan- 
nery,  59  Mont.  534,  197  Pae.  996. 

It  is  not  necessary  that  a  stock- 
holder be  in  physical  possession 
of  the  certificate.  A  person  who 
has  paid  for  stock,  and  to  whom 
certificates  have  been  made  out, 
and  who  appears  in  the  stockbook 
as  a  stockholder,  is  a  stockholder 
though  his  certificates  remain  in 
the  stockbook.  Woodrow  Court 
y.  Ambrookian,  113  N.  Y.  Misc. 
Eep.  509,  185  N.  T.  Supp.  756. 

Issue  or  tender  of  certificate  as 
a  condition  precedent  to  the  right 
to  enforce  stock  subscriptions  see 
§593,  ante. 

29  Swobe  v.  Brietson  Mfg.  Co., 
279  Eed.   560. 


30  Des  Moines  Nat.  Bank  v.  Fair- 
weather,  191  Iowa  1240,  181  N.  W. 
459,  184  N.  W.  313;  Farmers'  State 
Bank  v.  Petersburg  State  Bank, 
—  Neb.  — ,  187  N.  W.  117. 

SI  Vidal  V.  South  American 
Securities  Co.,  276  Fed.  855; 
Doherty  v.  McDowell,  276  Fed. 
728;  Hodgman  v.-  Atlantic  Refin- 
ing Co.,  274  ,Ped.  104;  Bacon  v. 
Traders'  Oil  Corp.,  52  Cal.  App. 
172,  201  Pae.  477;  Bryan  v.  Bul- 
lock, —  Fla.  — ,  93  So.  182;  Koel- 
ling  v.  Citizens '  Bank,  —  Mo.  App. 
— ,  237  S.  W.  176;  Prindiville  v. 
Johnson  &  Higgins,  92  N.  J.  Eq. 
515,  113  Atl.  915;  In  re  Harkness' 
Estate,  83  Okla.  107,  204  Pae.  911; 
Appeal  of  Callery,  272  Pa.  255,  116 
Atl.  2'22;  Walker  Caldwell  Produc- 
ing Co.  V.  Menefee,  —  Tex.  Civ. 
App.  — ,  240  S.  W.  1023;  Eoek  v. 
Gustaveson  Oil  Co.,  59  Utah  451, 
204  Pae.  96;  Young  v.  Garred,  90 
W.  Va.  767,  112  S.  E.  181;  Wood- 
yard  v.  Sayre,  90  W.  Va.  547,  111 
S.  E.  313. 

82  Koelling  v.  Citizens '  Bank,  — 
Mo.  App.  — ,  237  S.  W.  176. 
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ing  for  the  partitioning  of  personal  property  among  the  heirs 
of  deceased  persons  by  the  probate  court.^^  And  since  they  are 
personal  property,  a  court  of  equity  has  no  jurisdiction  to  declare 
title  to  them  merely  for  the  purpose  of  quieting  adverse  claims 
of  settling  doubts  as  to  its  validity.**  Shares  of  stock  have  been 
held  not  to  be  included  in  bequests  of  "personal  estate,"  '®  and 
"articles  of  personal  property"  *®  on  the  ground  that  it  was  not 
the  intention  of  the  testator  to  include  them.  Stock  in  a  mutual 
water  company,  which  is  appurtenant  to  the  land  and  can  only 
be  transferred  with  it,  is  or  represents  an  interest  in  real  prop- 
erty.'' 

Title  to  shares  of  stock  may  be  acquired  by  prescription.** 

§  3430.  Are  incorporeal  and  intangible  property.  Shares  of 
stock  are  not  things  which  can  be  seen,  handled  or  delivered, 
but  are  merely  incorporeal,  intangible  things  existing  only  in 
bare,  abstract  legal  contemplation.*'  They  are  generally  held 
to  be  intangible  incorporeal  property.**  But  it  has  been  held 
that  they  are  tangible  property  and  not  merely  evidence  of  title 
to  property.*^ 

§3431.  Shares  of  stock  as  "choses  in  action,"  "credits," 
"debts,"  "money,"  or  "securities."  Shares  of  stock  have 
often  been  held  to  be  choses  in  action,**  or  said  to  be  in  the 

33  Koelling  v.  Citizens '  Bank,  40  Miller  v.  Kaliwerke  Aseheis- 
—  Mo.  App.  — ,  237  S.  W.  176.  leben      Alstien-Gesellsehaft,      283 

34  Mobile  Towing  &  Wrecking  Fed.  746;  Tidal  v.  South  American 
Co.  V.  Hartwell,  206  Ala.  7,  89  So.  Securities  Co.,  276  Fed.  855;  Sue- 
446.  cession  of  McGuire,  —  La.  — ,  92 

36  Southington  Bank  &  Trust  Co.  So.   40. 

V.  American  Baptist  Home  Mission  41  Cummings  v.   Clark,  282  Fed. 

Soc,  96  Conn.  107,  113  Atl.  166.  300. 

36  Merrill  v.  Winchester,  120  Me.  48  Yazoo  &  M.  V.  E.  Co.  v.  City 

203,   113   Atl.   261.                            ■  of  Clarksdale,  257  U.  S.  10,  66  L. 

87  Bent     v.     Second     Extension  Ed.  104,  rev'g  ■ —  Miss.  — ,  81  So. 

Water   Co.,  51   Cal.  App.   648,  197  178;  Gallatin  County  Farmers'  Al- 

Pao.   657.  liance  v.  Flannery,  59  Mont.  534, 

38  Webster  v.   Harman,   148   La.  197  Pac.  996;  Smith  v.  Linglebach, 

1080,   88   So.   462.  177  Wis.  170,  187  N.  W.  1007.   And 

89  Gallatin  County  Farmers '  Al-  see  Young   v.   Garred,   90   W.   Va. 

liance  v.  Flannery,  59  Mont.  534,  767,  112  S.  E.  181. 
197  Pac.  996. 
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nature  of,*^  or  analogous  to,**  choses  in  action.  But  strictly 
they  are  not  choses  in  action.**  The  owner  of  shares  of  stock 
cannot,  by  virtue  of  such  ownership,  sue  on  the  stock  to  re- 


cover any  money 


16 


§3432.  Shares  of  stock  as  "chattels"  or  as  "goofls,  wares 
and  merchandise. ' '  Shares  of  stock  are  not  chattels.*''  Shares 
of  stock  have  been  held  to  be  "  commodities, ' '  within  the  meaning 
of  an  anti-trust  statute.** 


§  3433.  Shares  of  stock  as  an  interest  in  corporate  property. 

A  share  of  stock  represents  an  interest  in  the  property  of  the 
corporation,*^  and  an  aliquot  part  of  the  total  capital  stock.*" 
But  the  owner  thereof  is  not  the  owner  of  any  definite  portion 
of  the  property  or  assets  of  the  corporation.*^  Shares  of  stock 
constitute  a  species  of  property  entirely  distinct  from  the  cor- 
porate property.*^  Stock  belonging  to  the  individual  •  stock- 
holders is  their  property,  as  distinguished  from  the  tangible 
assets  of  the  corporation,  and  they  are  at  liberty  to  sell,  transfer, 


4SVidal  v.  South  American  Se- 
curities Co.,  276  Fed.  855;  Young 
V.  Garred,  90  W.  Va.  767,  112  S. 
E.  181. 

44Stoehr  v.  Wallace,  269  Fed. 
827,  judgment  aff'd  255  TJ.  S.  239, 
65  L.  Ed.  604. 

45  Smith  v.  Lingelbaeh,  177  Wis. 
170,  187  N.  W.  1007. 

46  Young  V.  Garred,  90  W.  Va. 
767,  112  S.  E.  181. 

47Vidal  V.  South  American 
Securities  Co.,  276  Eed.  855. 

48  Pound  V.  Lawrence,  —  Tex. 
Civ.  App.  — ,  233  S.  W.  359. 

49  The  stock  of  a  corporation 
represents  its  property.  Jacob  v. 
Eeynaud,  —  La.  — ,  93  So.  121. 

A   stockholder    owns    a   propor- 
tionate  equitable   interest   in   the 
assets   of   the    company.    Korn   v. 
Eiek,  91  W.  Va.  763,  114  S.  E.  144. 
Stock  "typifies  an  aliquot  part 
of   the    corporation's    property    or 


the  right  to  share  in  its  proceeds 
to  the  extent  indicated  when  dis- 
tributed according  to  law  and 
equity."  Eandle  v.  Winona  Coal 
Co.,  206  Ala.  254,  19  A.  L.  E.  118, 
89  So.   790. 

A  corporation  is  the  creature 
of  its  stockholders,  and  holds  its 
stock  in  trust  for  them,  and  as  be- 
tween themselves  and  the  corpora- 
tion, they  are  the  beneficial  own- 
ers of  its  property.  W.  F.  Board- 
man  Co.  V.  Petch,  186  Cal.  476, 
199   Pac.    1047. 

BO  Gallatin  County  Farmers '  Al- 
liance V.  Flannery,  59  Mont.  534, 
197  Pac.  996. 

61  See  §  25,   supra. 

B2  Farmers'  State  Bank  v. 
Petersburg  State  Bank,  —  Neb. 
— ,  187  N.  W.  117;  Des  Moines 
Nat.  Bank  v.  Fairweather,  191 
Iowa  1240,  181  N.  W.  459,  184  N. 
W.  313. 
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or  deal  with  it  as  they  see  fit.^'  Sales  of  stock  by  a  stockholder 
do  not  reduce  its  assets  nor  impair  the  right  of  a  judgment 
creditor  of  the  corporation  to  follow  said  assets  and  have  them 
sold  to  satisfy  his  judgment.^*  The  sale  of  the  stock  of  a  cor- 
poration to  an  individua.1  does  not  create  a  dissolution  of  the  cor- 
poration.^* And  a  change  in  the  stockholders  of  a  corporation 
does  not  eliminate  its  debts  and  obligations  nor  destroy  the 
effect  and  binding  force  of  its  contracts.*^  Stock  in  a  mutual 
water  company,  which  is  appurtenknt  to  land  owned  by  the  stock- 
holder and  can  only  be  transferred  with  it,  gives  the  holder  a 
vested  interest  in  the  water  represented  by  it.*' 

Where  a  terminal  railway  company  holds  all  its  property  and 
franchises  in  trust  for  the  benefit  of  proprietary  railroad  com- 
panies using  the  terminal,  and  by  the  terms  of  the  trust  aU  of 
its  powers  are  to  be  exercised  in  the  administration  of  the 
terminal  for  their  common  use,  the  stockholding  interest  must 
necessarily  be  modified,  as  between  the  parties,  to  the  extent 
necessary  to  give  full  eiEect  to  the  trust.**  In  the  hands  of  the 
proprietary  railroad  companies  it  is  evidence  of  their  right  to 
participate  in  the  benefits  of  the  trust,  in  the  management  and 
control  of  the  terminal  company,  and  in  the  use  of  the  terminal, 
which  use,  in  the  nature  of  things,  must  be  proportioned  accord- 
ing to  their  respective  trafiic  requirements  rather  than  accord- 
ing to  the  extent  of  their  respective  stock  holdings.*'  Where 
the  terms  of  the  trust  require  that  the  proprietary  companies 
shall  have  the  entire  beneficial  use  of  the  property  of  the  termi- 
nal company  upon  paying  the  cost  of  the  terminal  service,  there 
is  no  room  for  a  profit  from  the  operations  of  the  terminal  com- 
pany out  of  which  dividends  can  be  paid,  and  hence  as  between 
the  parties  to  the  trust  and  others  having  notice  of  it,  the  stock 

63  Jacob  V.  Beynaud,  —  La.  — ,  67  Bent  v.  Second  Extension 
93  So.  121.  Water  Co.,  51  Cal.  App.  648,  197 

64  Insurance  Agency  Co.  v.  Bios-      Pae.  657. 

som,  —  Mo.  App.  — ,   231  S.  W.  68  Chicago,  M.  &  St.  P.  E.  Co.  v. 

636.  Des  Moines  tTnion  E.  Co.,  254  V. 

66  Insurance  Agency  Co.  v.  Blios-  S.  196,  65  L.  Ed.  219,  rev'g  254 

som,  —  Mo.  App.  — ,   231   S.  W.  Fed.  927. 

636.  69  Chicago,  M.  &  St.  P.  E.  Co.  v. 

68  Meridian    Amusement    Co.    v.  Des  Moines  Union  E.  Co.,  254  U.  S. 

Home   Theater   Co.,   215   111.   App.  196,  65  L.  Ed.  219,  rev'g  254  Fed. 

479.  927. 
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can  have  little  or  no  exchange  value  except  as  to  a  company 
having  a  railroad  connecting  or  capable  of  connecting  with  the 
terminal  and  which  might  be  permitted  to  use  it  under  the 
terms  of  the  trust,  and  represents  no  substantial  property  in- 
terest in  the  hands  of  others  having  notice  of  the  trust.^" 

§  3434.  Situs  of  shares  of  stock.^^  As  a  rule  stock  is  deemed 
to  have  its  situs  in  the  state  where  the  corporation  has  its 
domicile,  which  is  ordinarily  the  state  under  whose  laws  the 
corporation  was  created,  and  to  be  held  there  by  the  corporation 
for  the  benefit  of  the  owner,  even  though  the  certificates  are 
without  the  state  and  the  stock  is  owned  by  nonresidents.®^  So 
suits  to  determine  the  ownership  of  stock,  or  to  quiet  or  remove 
clouds  from  the  title  thereto,  or  the  like  may  be  brought  in  that 
state.®'  And  stock  owned  by  an  alien  enemy  is  deemed  to  have 
its  situs  there  for  purposes  of  seizure  by  an  alien  property 
custodian,  though  such  alien  resides  and  has  the  certificates  in 
a  foreign  country.®*  The  principal  situs  of  stock  for  the  pur- 
pose of  its  transfer  upon  the  corporate  books  is  in  the  state 
where  the  corporation  was  incorporated,  or,  in  the  case  of  a 
consolidation  or  merger  of  corporations,  in  the  state  where  the 
consolidation  or  merger  was  effected.®^  Where  a  corporation 
organized  in  one  state  maintains'  its  principal  office  in  a  federal 

60  Chicago,  M.  &  St.  P.  E.  Co.  v.  the  state,  but  not  for  purposes  of 
Des  Moines  Unios  E.  Co.,  25i  U.  taxation,  the  situs  of  the  owner- 
S.  196,  65  L.  Ed.  219,  rev'g  254  ship  of  the  capital  stock  of  do- 
Fed.  927.  mestie    corporations    shall    be    re- 

61  Situs  for  purposes  of  taxation,  garded  as  in  that  state.  Hodg- 
see  §§  4323-4326,  infra.  man  v.  Atlantic  Eefining  Co.,  274 

Situs  for  purpose  of  execution,  Fed.  104. 

attachment   and   garnishment,   see  63  As   a   suit   to   establish   equi- 

§  3439,  infra.  table  title  to  stock  and  to  enforce 

68Vidal     V.      South     American  an     equitable     lien     against     it. 

Securities     Co.,     276     Fed.     855;  Doherty    v.    McDowell,    276    Fed. 

Doherty    v.    McDowell,    276    Fed.  728. 

728;  Garvan  v.  Marconi  Wireless  64  Miller  v.  Kaliwerke  Asohers- 

Tel.  Co.,  275  Fed.  486;   Apgar  v.  leben  Aktien-Gesellschaft,  283  Fed. 

Altoona   Glass   Co.,    92   N.   J.    Eq.  746;   Garvan  v.   Marconi  Wireless 

352,  113  Atl.  593.  Tel.  Co.,  275  Fed.  486. 

A    Delaware    statute    expressly  66  Boyette     v.    Preston     Motors 

provides  that  for  the  purposes  of  Corp..   206  Ala-  240,   18   A.  L.  E- 

title,  attachment,  garnishment  and  1376,  89  So.  746 
jurisdiction  of  all  courts   held  in 
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district  in  another  state,  it  has  been  held  that  certificates  of  its 
stock  which  are  within  said  district  and  are  capable  of  being 
transferred  there  on  the  corporate  books,  are  property  within 
that  district,  within  the  meaning  of  the  federal  statute  relating 
to  suits  to  enforce  liens  upon  or  all  claims  to  personal  property.*^ 
Shares  of  stock  may  have  a  situs  at  different  places  at  the  same 
time.^'  For  some  purposes  they  are  deemed  to  have  a  situs  at 
the  domicile  of  the  owner.^* 

§3435.  Title  to  shares  as  between  husband  and  wife.  On 
division  of  stock,  which  is  community  property,  on  divorce,  it 
has  been  held  that  the  wife  will  be  given  half  of  the  stock  in  a 
corporation  in  which  the  husband  is  a  minority  stockholder,  and 
half  of  the  value  of  stock  in  a  corporation  in  which  he  is  a 
majority  stockholder,  so  as  not  to  deprive  him  of  his  control 
and  management  of  the  latter  corporation,  where  its  success 
has  been  due  largely  to  his  control  and  efforts.^^ 

IV.   LIABILITY  OF  SHARES  OF  STOCK  TO  EXECUTION,  ATTACHMENT 
AND  GARNISHMENT 

§  3436.  In  the  absence  of  statutory  authority.  At  common 
law  shares  of  stock  are  not  subject  to  levy  and  sale  on  execu- 
tion.'" 

§3437.  Statutory  authority.  Shares  of  stock  are  generally 
made  liable  by  statute  to  process  of  execution,  attachment  and 
garnishment.'^     The  Ontario  Execution  Act  provides  for  the 

eevidal  V.  South  American  Se-  of  Clarksdale,  257  TJ.  S.  10,  66  L. 

eurities  Co.,  276  Fed.  855.  Ed.  104,  rev'g  judgment  —  Miss. 

67Vidal     V.     South     American  — ,  81  So.  178;  Trinkle  v.  Garden 

Securities  Co.,  276  Fed.  855.  City  Land  &  Immigration  Co.,  109 

68  See  Vidal  v.  South  American  Kan.  290,  198  Pao.  947. 
Securities  Co.,  276  Fed.  855.  710zan    Lumber    Co.    v.    Davis 

Situs    for    the    purpose    of    de-  Sewing  Mach.   Co.,  284  Fed.  161; 

termining   the   title   thereto  is   at  Evins    v.    Gainesville   Nat.    Bank, 

the  domicile  of  the  owner.  Irvin  v.  80  Fla.  84,  85  So.  659;  Stanton  v. 

Anthony    Shoals    Power    Co.,    277  First  Nat.  Bank,  26  Ga.  App.  257, 

Fed.  926.  105  S.  E.  726;   Trinkle  v.  Garden 

69  Brewster  v.  Brewster,  113  City  Land  &  Immigration  Co.,  109 
Wash.  551,  194  Pac.  542.  Kan.  290,  198  Pae.  947. 

70  Yazoo  &  M.  V.  E.  Co.  v.  City 
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seizure  and  sale  on  execution  of  transferable  shares  only,  and 
does  not  authorize  a  seizure  and  sale  of  shares  which  cannot  be 
transferred  without  the  consent  of  the  directors  where  they  re- 
fuse to  consent.'^ 

§3438.  Equity  jurisdiction  to  reach  and  subject  shares  to 
payment  of  debts.  Under  the  Massachusetts  statute  a  court 
of  equity  may  decree  that  shares  be  sold  and  the  proceeds  ap- 
plied to  the  payment  of  a  debt  of  the  owner.''3 

Equity  has  jurisdiction  to  set  aside  a  transfer  of  shares  of 
stock  made  in  fraud  of  creditors.'''* 

§  3439.  Situs  of  stock.  In  New  York  the  interest  of  the 
owner  of  shares  of  a  foreign  corporation  may  be  attached  where 
the  certificates  are  within  the  jurisdiction  of  the  courts  of  that 
state.'^ 

§  3440.  Title.'''^  The  fact  that  the  true  owner  of  stock  claims 
it  when  it  is  levied  upon  as  the  property  of  his  wife,  and  that, 
as  a  result,  the  judgment  creditor  is  required  to  give  an  in- 
demnifying bond  to  the  sheriff,  does  not  estop  him  from  claim- 
ing the  stock  after  its  sale  under  the  execution.''' 

§3442.  Persons  in  whose  hands  stock  may  be  levied  upon. 

Statutes  in  some  states  permit  the  levying   of  execution   on 

72  Ee     Phillips     &     La    Paloma  75  General  Motors   Corp.   v.   Ver 

Sweets,  Ltd.,  51  Ontario  L.  E.  125.  Linden,  199  N.  Y.  App.  Div.  375, 

A  purchaser  at  an  execution  sale  192  N.  Y.  Supp.  28. 

of  such  shares  will  be  refused  a  76  Power   of   court   of  equity   to 

mandatory     order     directing     the  set   aside   sale   of  stock  belonging 

proper  officers  of  the  company  to  to  one  person  under  an  execution 

record  the   transfer   to   him.     His  against      another,      see      Eookery 

remedy  is  to  have  a  receiver  ap-  Eealty,  Loan,  Inv.  &  Bldg.  Co.  v. 

pointed   to    receive    all    dividends  Johnson,  —  Mo.  — ,  243  S.  W.  123-. 

on   the   stock.     Ee   Phillips   &    La  Effect    of    unregistered    transfers 

Paloma   Sweets,   Ltd.,   51   Ontario  as    against    execution    or    attaoh- 

L.  E.  125.  ment  by  creditors  of  the  apparent 

79  Star   Brewing    Co.    v.    Flynn,  owner,  see  §3811,  infra. 

237  Mass.  213,  129  N.  E.  438.  77  Eookery  Eealty,  Loan,  Inv.  & 

74Kineon  v.  Bonsall,  194  N.  Y.  Bldg.  Co.  v.  Johnson,  —  Mo.  — , 

App.   Div.    110,   185   N.   Y.   Supp.  243  S.  W.  123. 
694. 

Gifts  of  stock  in  fraud  of  credi- 
tors, see  §  3946,  infra. 
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shares  of  stock  and  their  sale,  by  a  levy  upon  and  a  sale  of  a 
certificate  issued  to  the  debtor  and  found  in  his  custody  or  th?it 
of  his  agent.'"  In  New  York  shares  of  stocTi  of  a  foreign  c:or- 
poration  owned  by  a  nonresident  may  be  attached  by  service 
upon  a  resident  of  the  state  to  whom  the  stock  has  been  delivered 
to  hold  for  the  benefit  of  such  nonresident,  pursuant  to  an  agree- 
ment between  him  and  the  corporation,  although  the  certificates 
have  never  been  indorsed  so  as  to  give  the  custodian  power  to 
transfer  the  same.™ 

§  3443.  Mode  of  levy  and  sale.  In  some  jurisdictions  the 
levying  officer  is  eiititled  to  a  certificate  from  the  secretary  or 
other  officer  of  the  corporation  showing  the  number  of  shares 
held  by  the  defendant  in  the  corporation.*"  In  Georgia  the 
statute  requires  the  corporate  officer  served  to  disclose  to  the 
levying  officer  the  number  of  shares  and  the  par  value  thereof 
owned  by  the  defendant,  and  provides  that  on  his  refusal  to 
give  such  information  he  shall  be  considered  in  contempt  of 
court  and  punished  accordingly.'^  An  officer  who  gives  all  of 
the  information  required  by  the  statute  cannot  be  punished  for 
contempt  for  refusing  to  give  additional  information,  although 
that  given  is  insufficient  to  enable  the  levying  officer  to  make 
a  legal  sale  of  the  shares.** 

An  execution  sale  under  a  judgment  recovered  in  a  federal 
court  may  properly  be  held  at  the  door  of  the  federal  court- 
house instead  of  at  the  door  of  the  county  courthouse  as  required 
by  the  state  statute.*'  Generally  a  writ  of  venditioni  exponas 
is  not  necessary  to  enable  the  officer  to  proceed  with  a  sale 

78  Yazoo  &  M.  V.  R.  Co.  v.  City  82  As  where  he  gives  the  number 
of  Clarksdale,  257  U.  S.  10,  66  L.  of  shares  and  the  par  value  there- 
Ed.  104,  rev'g  —  Miss.  — ,  81  So.  of  owned  by  the  defendant,  which 
178.  is    all    that    the    statute    requires, 

TO  General  Motors   Corp.  v.  Ver  and  refuses   to  give   the   numbers 

Linden,  199  N.  Y.  App.  Div.  375,  of   the   stock   certificates   held,  by 

192  N.  Y.  Supp.  28.  him.    Stanton  v.  First  Nat.  Bank, 

80  Yazoo  &  M.  V.  R.  Co.  v.  City  26  6a.  App.  257,  105  S.  E.  726. 

of  Clarksdale,  257  TJ.  S.  10,  66  L.  83  Federal  conformity  acts  con- 
Ed.  104,  rev'g  judgment  —  Miss.  strued.  Yazoo  &  M.  V.  R.  Co.  v. 
— ,  81  So.  178,  construing  a  former  City  of  Clarksdale,  257  IT.  S.  10, 
Mississippi  statute.  66  L.  Ed.  104,  rev'g  judgment  — 

81  Stanton   v.   First   Nat.  Bank,  Miss.  — ,  81  So.  178. 
26  Ga.  App.  257,  105  S.  E.  726. 
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under  a  fieri  facias  unless  the  return  day  of  the  writ  has  gone 
by,  and,  with  this,  exception,  gives  him  no  authority  not  pre- 
viously possessed.** 

The  uniform  stock  transfer  act  provides  that  no  attachment 
or  levy  upon  shares  of  stock  for  which  a  certificate  is  outstand- 
ing shall  be  valid  until  such  certificate  be  actually  seized  by  the 
officer  making  the  attachment  or  levy,  or  be  surrendered  to  the 
corporation  which  issued  it,  or  its  transfer  by  the  holder  be  en- 
joined.*^ And  where  this  provision  is  not  complied  with,  the 
purchaser  at  a  sale  under  an  attachment  acquires  no  title  as 
against  a  subsequent  bona  fide  pledgee  of  the  original  owner.*^ 

A  code  provision  that  the  rule  of  the  common  law  that  stat- 
utes in  derogation  thereof  are  to  be  strictly  construed  has  no 
application  to  the  code,  and  that  its  provisions  are  to  be  liberally 
construed,  with  a  view  to  promote  its  object  and  assist  the  parties 
in  obtaining  justice,  applies  to  provisions  of  the  code  prescribing 
the  method  of  selling  shares  of  stock  under  execution,  and  pre- 
vents them  from  being  construed  more  strictly  than  other  pro- 
visions of  the  code,  merely  because  shares  of  stock  were  not  sub- 
ject to  sale  under  execution  at  common  law.*' 

§  3444.  Effect  of  levy  and  sale.  The  purchase  at  an  execu- 
tion sale  takes  only  the  right  and  title  of  the  judgment  debtor,** 
The  Kansas  statute  provides  that  an  attested  copy  of  the  execu- 

84  Yazoo  &  M.  V.  E.  Co.  v.  City  as  to  attachment  and  levy.  Har- 
of  Clarksdale,  257  TJ.  S.  10,  66  L.  bridge  v.  American  Nat.  Bank, 
Ed.  104,  rev'g  —  Miss.  — ,  81  So.       177  Wis.  206,  187  N.  W.  853. 

178.  The   efficiency   of   an   injunction 

85  This  provision  of  the  act  as  restraining  the  transfer  of  stock 
adopted  in  Wisconsin  is  not  con-  when  not  actually  seized  is  a  mat- 
fined  in  its  operation  to  railroad  ter  for  the  legislature  to  deter- 
stock,  though  separated  from  the  mine,  and  it  is  not  for  the  courts 
provisions  relating  to  railroad  to  question  their  conclusion.  Har- 
stoek  in  the  section  in  which  it  bridge  v.  American  Nat.  Bank,  177 
appears  by  a  semicolon  only,  but  Wis.  206,  187  N.  W.  853. 
applies  to  all  stock  embraced  with-  86  Harbridge  v.  American  Nat. 
in  the  terms  of  the  act.  Har-  Bank,  177  Wis.  206,  187  N.  W.  853. 
bridge  v.  American  Nat.  Bank,  177  87  Trinkle  v.  Garden  City  Land 
Wis.  206,  187  N.  W.  853.  &  Immigration  Co.,  109  Kan.  290, 

The    proviso    in    the    act    that  198   Pac.   947. 

it     shall     apply     only     to     certifi-  88  Ee     Phillips     &     La     Paloma 

cates  issued  after  it  takes  effect  Sweets,  Ltd.,  51  Ontario  L.  E.  125. 
does   not    apply   to   this   provision 
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tion  and  of  the  return  thereon  shall  within  fourteen  days  from 
the  day  of  sale  be  left  with  the  officer  of  the  eprporation  whose 
duty  it  is  to  record  transfers  of  shares,  and  the  purchaser  shall 
thereupon  be  entitled  to  a  certificate  for  the  shares  bought  by 
him  and  to  a  transfer  thereof  to  such  purchaser  on  the  books 
of  the  corporation.'* 

§  3444a.  [New.]  Sequestration  of  enemy  owned  stock  in  time 
of  war.^®  Congress,  in  time  of  war,  may  authorize  and  provide 
for  the  seizure  and  sequestration  through  executive  channels  of 
property,  including  shares  of  corporate  stock,  believed  to  be 
enemy  owned,  if  adequate  provision  is  made  for  its  return  to 
the  owner  in  case  of  a  mistake.  The  trading  with  the  enemy  act 
in  force  during  the  world  war  contained  provisions  of  this  char- 
acter.®^ Under  its  provisions  a  personal  determination  by  the 
president  that  the  stock  was  enemy  owned  was  not  necessaiy  to 
its  seizure,  but  a  determination  by  the  alien  property  custodian 
was  in  effect  his  act,  and  sufficient.®'^  The  act  authorized  the 
alien  property  custodian  to  seize  corporate  stock  standing  on 
the  books  of  an  American  corporation  in  the  name  of  an  alien 
enemy,®^  and  made  it  the  duty  of  the  directors,  officers  or  agents 

89  Trinkle  v.  Garden  City  Land  90  Assignment      of     subscription 

&  Immigration  Co.,  109  Kan.  290,  rights  by  an  alien  enemy  residing 

198  Pac.  947.  in   Germany  void,   see  ■§  3463. 

As  between  the  .corporation  and  91  Stoehr  v.  Wallace,  255  U.  S. 

a  purchaser  of  stock  at  execution  239,  65  L.  Ed.  604,  aff'g  269  Fed. 

sale,  the  court  from  which  the  exe-  827. 

cution  issued  has  authority  to  per-  The  interest  of  an  alien  enemy 

mit   the   sheriff  to   amend  his   re-  stockholder    in    a    corporation    is 

turn  to  show  the  name  of  the  pur-  subject   to   seizure  by  federal   au- 

chaser  and  that  he  was  the  highest  thority.     This  power  of  seizure  is 

bidder  at  the  sale,  and  also  to  per-  not  dependent  upon  state  legisla- 

mit  him  to  complete  the  proceed-  tion,   and   may   be   exercised  in   a 

ings  by  delivering  to  the  secretary  manner    not    authorized    by    state 

of  the  company  an  attested  copy  law.      Columbia    Brewing    Co.    v. 

of   the    return    as    amended,    even  Miller,  281  Fed.  289. 

after  the   fourteen   days  fixed   by  92  Stoehr  v.  Wallace,  255  U.  S. 

the  statute  for  completing  the  re-  239,  65  L.  Ed.  604,  aff'g  269  Fed. 

turn  has   expired,  and  after  more  827. 

than    60    days    from   the    date    of  93  Miller  v.   Kaliwerke   Aschers- 

the     issuance     of     the     execution.  leben  Aktien-Gesellschaft,  283  Fed. 

Trinkle    v.    Garden    City    Land    &  746. 
Immigration    Co.,    109    Kan.    290, 
198  Pae.  947. 
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of  corporation  to  furnisli  to  him  a  list  of  all  shares  of  stock 
owned  by  alien  enemies,  or  which  they  had  reasonable  cause  to 
believe  were  so  owned,  though  standing  on  the  books  in  the  name 
of  another.^  It  also  required  the  corporation  to  cancel  shares 
of  stock  seized  by  the  custodian  and  to  issue  new  certificates  to 
him,^^  without  a  presentation  or  surrender  of  the  outstanding 
certificates.'®  The  situs  of  stock  for  the  purpose  of  seizure  un- 
der the  act  was  at  the  domicile  of  the  corporation,  although  the 
stock  certificate  might  be  elsewhere.^'  A  demand  by  the  cus- 
todian upon  the  corporation  to  transfer  to  him  stock  held  by 
an  alien  enemy  was  sufficient  to  constitute  a  seizure  of  such 
stock  and  to  vest  title  thereto  in  him.'* 

The  act  reserved  to  any  claimant,  not  an  enemy  or  the  ally 
of  an  enemy,  who  claimed  property  seized  under  its  provisions  a 
right  to  assert  and  establish  -his  claim  by  a  suit  in  equity,  un- 
embarrassed by  the  precedent  executive  determination,  required 
the  custodian  to  retain  the  property  pending  the  determination 
of  such  suit,  and  provided  that  if  the  claimant  prevailed  it 
was  to  be  forthwith  returned  to  him,  and  these  provisions  were 
held  to  be  adequate.''      Decrees  giving  the  custodian  possession 

94  In  a  prosecution  for  con-  notice  on  tlie  corporation  which 
spiracy  to  defraud  the  United  had  issued  the  stock  that  he  seized 
States  and  to  commit  an  offense  by  all  the  rights,  privileges  and  hene- 
failing  to  transmit  such  a  list,  -fioial  interests  therein  held  by  the 
evidence  held  to  sustain  a  finding  persons  specified  in  the  notice,  and 

,  that    an    alien    enemy    coiporation  required    the    same    to    be    trans- 
was  the  beneficial  owner  of  stock  ferred  to  himself.     Miller  v.  Kali- 
standing  in   defendant's  name   on  Verke  Aschersleben  Aktien-Gesell- 
the  corporate  books.    Hodgskin  v.  schaft,  283  Fed.   746. 
United  States,  279  Fed.  85.  99  Stoehr  v.  Wallace,   255  U.   S. 

95  Columbia  Brewing  Co.  v.  239,  65  L.  Ed.  604,  aff'g  269  Fed. 
Miller,  281  Fed.  289.  827;  Miller  v.  Kaliwerke  Aschers- 

96  See   §  3829,   infra.  leben  Aktien-Gesellschaf t,  283  Fed. 
That  a  corporation  is  not  liable       746;     Columbia     Brewing     Co.     v. 

to  a  stockholder  for  canceling  out-  Miller,  281  Fed.  289. 

standing    certificates    and    issuing  The    sole    remedy    for    the    de- 

new  ones  in   compliance  with   the  termination    of    claims    to    seized 

provisions   of   the   act,   see   §  3832.  stock  is  under  §  9  of  the  act,  and 

97  See  §  3434,  supra.  they   cannot   be   determined   in    a 

98  Garvan  v.  Marconi  Wireless  proceeding  under  §  17  by  the  cus- 
Tel.  Co.,  275  Fed.  486.  todian  to  obtain  possession  of  the 

A  seizure  of  stock  by  the  cus-  stock;  This  is  true  of  a  claim  by 
todian  was  perfected  by  serving  a      the  British  Public  Trustee.    Miller 
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of  property  seized  by  him  by  making  demand  as  provided  by 
the  act  do  not  settle  any  property  rights  finally,  but  merely  give 
him  preliminary  custody  of  the  stock,  such  as  would  have  been 
gained  by  seizure.  They  attach  the  property  to  make  sure  it  is 
forthcoming,  if  finally  condemned,  and  do  no  more.^  A  corpo- 
ration which  does  not  own  or  have  any  beneficial  interest  in 
shares  of  stock  standing  in  its  name  which  have  been  seized  by 
the  custodian  cannot  criticize  or  attack  the  sale  thereof  by  him, 
and  a  stockholder  of  such  corporation  suing  in  its  right  is  in 
no  better  position.^ 

The  English  Trading  with  the  Enemy  Act  in  force  during  the 
war  also  provided  for  the  seizure  of  enemy  owned  stock  and  its 
transfer  on  the  books  of  the  company  to  a  designated  custodian.* 

v.    CONVERSION   OF   SHARES   OF   STOCK 

§  3445.  Whether  shares  may  be  the  subject  of  conversion.* 

§  3446.  What  constitutes  a  conversion — General  principles.^ 

In  general  the  conversion  dates  from  the  time  when  the  stock- 
holder, being  entitled  to  the  immediate  possession  of  the  stock, 
makes  a  demand  for  it  which  is  refused.®    Where  a  note  is  given 

V.  Kaliwerke  Aschersleben  Aktien-  ownership  in  the  German  corpora- 

Gesellschaft,  283  Fed.  746.  tion,  and  hence  that  the  domestic 

If     seized     shares     have     been  corporation    had    no    standing    to 

transferred     to     the      custodian's  demand   that   the    stock    be   freed 

name,  a  retransfer  will  follow  as  from  the  seizure.    Stoehr   v.  Wal- 

of  course  if  a  retransfer  is  ordered  lace,  255  XT.  S.  239,  65  L.  Ed.  604, 

by  the  court  in  a  suit  by  a  claim-  aff'g   269   Fed.   827. 

ant.    Stoehr  v.  Wallace,  255  U.  S.  3  Aramayo     Francke     Mines     v. 

239,  65  L.  Ed.  604,  afC'g  269  Fed.  Public  Trustee,  L.  E.  [1922]  2  App. 

827.  Cas.  406,  aff'g  L.  E.   [1921]   I  Ch. 

1  Miller    v.    Kaliwerke    Aschers-  Div.  675. 

leben  Aktien-Gesellschaf t,  283  Fed.  4  Corporate    stock    or   certificate 

746.  thereof  as  subject  of  conversion  is 

2 Evidence  held  to  show  that  a  the  subject. of  a  note  in  21  A.  L. 

purported  sale  of  stock  owned  by  E.  390. 

a  German  corporation  to  a  domestic  B  Conversion     by     pledgor,     see 

corporation  was  not  intended  as  a  §  3909,  infra. 

genuine   business   transaction,   but  6  Demand  and  refusal  is  evidence 

was  made  to  avoid  inconvenience  of  a  conversion.    Boulter  v.  Jollet 

which  might  otherwise  ensue  from  Nat.  Bank,  295  111.  594,  129  N.  B. 

a  state  of  war,  and  that  the  parties  513,  aff  'g  217  111.  App.  330. 
intended    to    leave    the    beneficial 

724 


Ch.  56]  Stock  and  Stockholdeks  [§  3446 

for  the  purchase  price  of  stock  sold,  and  the  vendor  attaches 
the  certificate  to  the  note  as  security,  his  sale  of  the  stock  prior 
to  default  is  not  a  conversion  of  it,  since  he  is  not  bound  to  de- 
liver to  the  purchaser  the  identical  certificate  retained  by  him 
as  security,  but  his  obligation  will  be  satisfied  by  delivering  to 
the  purchaser  any  certificate  for  the  same  number  of  sharesJ 
But  a  conversion  takes  place  and  limitations  commence  to  run 
when  the  seller  fails  and  refuses  to  deliver  to  the  purchaser  the 
number  of  shares  sold  upon  tender  by  him  of  the  purchase  price.* 
There  is  no  conversion  of  shares  of  stock  by  a  refusal  to  de- 
liver unindorsed  stock  certificates  to  the  owner  on  demand, 
since  without  indorsement  of  the  certificates  by  the  owner,  a 
person  in  possession  of  them  cannot  appropriate  the  shares  to 
his  own  use  or  to  the  use  of  another,  and  the  owner  cannot  be 
deprived  of  his  property  in  the  stock.'  Ownership  of  stock  and 
a  right  to  its  immediate  possession  is  sufBcient  to  maintain 
trover.^"  The  burden  of  showing  a  conversion  is  on  the  plain- 
tiff.^^ The  plaintiff  is  not  obliged  to  accept  a  tender  of  the  stock 
made  at  the  trial,  and  such  a  tender  does  not  defeat  his  right  of 
action  nor  mitigate  the  damages. ^^  A  person  is  not  prevented 
from  recovering  damages  because  he  prays  for  a  return  of  the 
stock  in  the  alternative.^*  Where  the  judgment  gives  the  de- 
fendant the  privilege  of  avoiding  the  payment  of  damages  by 
returning  the  stock  on  condition  that  the  corporation  still  has 
title  to  certain  patents,  he  cannot  avoid  such  payment  by  re- 
turning the  stock  after  the  company  has  lost  title  to  such  prop- 
erty." 

T  Atkins    V.    Garrett,    270    Fed.  *  14  This    is    true    where    title    to 

939.  the   patents   has  been  lost  by  the 

8  Atkins  V.  Garrett,  270  Fed.  company  by  foreclosure  of  a  good 
939.  faith     incumbrance     thereon,     al- 

9  Pardee  v.  Nelson,  59  Utah  497,  though  the  judgment  permits  the 
205  Pae.  332,  citing  6  Fletcher  return  of  the  stock  subject  to  in- 
Cyc.  Corp.  §  3446.  cumbrauces,    and    though    the    de- 

10  Boulter  v.  Joliet  Nat.  Bank,  fendant  did  all  that  a  single  stock- 
295  111.  594,  129  N.  E.  513,  aff'g  holder  could  do  to  avoid  such  fore- 
217  111.  App.  330.  closure  and  though  his  appeals  to 

11  Sloan  V.  Brown  County  State  plaintiffs  to  aid  him  were  disre- 
Bank,  —  Wis.  — ,  182  N.  W.  363.  garded.  Bryan  &  Co.  v.  Scurlock, 
■    12  Atkins   V.    Garrett,    270    Fed.  190  Iowa  534,  180  N.  W.  684. 

939. 

IS  Atkins   V.    Garrett,    270   Fed. 
939. 
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§  3447.  —  Conversion  by  corporation.^^  ^  demand  and  re- 
fusal is  necessary  before  an  action  for  conversion  can  be  main- 
tained against  a  corporation  for  failure  to  deliver  a  certificate 
of  stock  to  a  person  who  is  entitled  to  it.^^  Where  a  person 
purchases  stock  under  an  agreement  that  he  is  not  to  pay  for 
it  until  it  is  transferred  to  him  on  the  corporate  books,  and 
the  corporation  refuses  to  transfer  it  and  cancels  it  by  order  of 
the  state  charter  board  because  it  is  part  of  a  fraudulent  issue, 
this  is  not  a  conversion  as  to  him  because  he  never  acquired 
title  to  it." 

§  3448.  —  Conversion  hj  third  person.^*  A  person  to  whom 
stock  is  loaned  to  be  used  as  collateral  security  is  guilty  of  con- 
version if  he  appropriates  it  to  his  own  use  and  refuses  to 
deliver  it  to  the  owner  on  demand.^^  An  executrix  and  testa- 
mentary trustee  who  pledges  stock  belonging  to  the  trust  estate 
for  her  personal  debt  thereby  misappropriates  it,  except  as  to 
any  part  of  it  which  she  is  entitled  to  receive  under  the  will.*" 

§3449.  Measure  of  damages — General  rule.  In  some  juris- 
dictions the  measure  of  damages  is  the  value  of  the  stock  at  the 
time  of  the  eonversion.^^  Some  courts  hold  that  the  damages 
may  be  based  on  the  value  of  the  stock  at  a  time  selected  by  the 
plaintiff  after  the  conversion.^* 

16  Wrongful  refusal  to  issue  eer-  Misc.   Eep.   441,   189   N.   Y.   Supp. 

tifieates,  see  §  3484,  infra.  749. 

Wrongful     refusal     to     register  21  Atkins    v.    Garrett,    270    Fed. 

transfers,  see   §  3819,   infra.  939;  Sloan  v.  Brown  County  State 

Registration   of  forged   and  un-  Bank,  —  Wis.  — ,  182  N.' W.  363. 

authorized    transfers,     see    §  3843,  22  Bryan  &  Co.  v.  Scurlock,  190 

infra.  Iowa  534,  180  N.  W.  684. 

ISOphir   Inv.    Co.   v.    Alexander  Where  a  conditional  privilege  to 

Realty   Corp.,  117  Wash.   637,   201  return  the  stock,  given  to  the  de- 

Pac.  897.                                             J  fendant  by  the   judgment,  is  lost 

IVLilley   v.   Sterling  Oil   &   Ee-  because    the    condition    cannot   be 

fining  Co.,  108  Kan.  686,  197  Pae.  complied  with,  the  period  in  which 

201.  plaintiff    may    select    prices    runs 

18  Conversion  by  pledgee,  see  from  the  date  of  the  conversion 
§  3943,  infra.  and  not  from  the  date  of  the  de- 

19  Petition  held  to  state  a  cause  fendant 's  f alure  to  comply  with 
(if  action  in  trover.  Knight  v.  his  option  to  return  the  stock. 
Metts,  27  Ga.  App.  657,  109  S.  E.  Bryan  &  Co.  v.  Scurlock,  190  Iowa 
521.  534,  180  N.  W.  684. 

20  Bailie   v.   Sheldon,   115   N.   Y. 
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§  3450.  —  Where  plaintiff's  interest  is  a  qualified  one.    The 

measure  of  damages  for  conversion  of  stock  by  a  pledgee  is  the 
value  of  the  stock  at  the  time  of  the  conversion,  less  the  amount 
of  the  debt  secured  by  the  pledge.** 

§3451.  — Method  of  estimating^  value.  In  some  jurisdic- 
tions the  market  value  of  the  stock,  if  it  has  a  market  value,  is 
taken  as  its  value  for  the  purpose  of  estimating  its  value,**  and 
its  actual  value  controls  if  it  has  no  market  value.*^ 

§3452.  — Special  damages,  interest,  dividends.  The  owner 
is  entitled  to  interest  from  the  time  of  the  conversion.*^  In 
Louisiana  interest  is  allowable  from  the  date  of  judicial  de- 
mand.*'' 

§  3454.  Effect  of  suit  on  status  of  stocldiolder.  Where  the 
plaintiff  in  conversion  recovers  judgment  and  obtains  satisfac- 
tion thereof,  the  defendant  succeeds  to  his  title.*^ 

VI.  AMOUNT  OF  CAPITAL  STOCK  AND  INCREASE  AND  BEDUOTION 

THEREOF 

§  3456a.  [Nevr.]  Shares  without  expressed  par  or  nominal 
value.*'  "In  the  majority  of  states,  either  by  express  stat- 
utory provisions  or  by  necessary  implication,  par  value  con- 
stitutes an  essential  feature  of  the  accepted  plan  of  capitaliza- 
tion, ' '  and  of  course  no  par  value  stock  could  not  be  issued 
in  such  a  state  in  the  absence  of  express  statutory  authority.*" 

23  First  Nat.  Bank  v.  Kerr,  —  plies  to  an  action  commenced  be- 
Tex.  Civ.  App.  — ,  225  S.  W.  1106.  fore,  but  in  which  judgment  is  ren- 

24  Bryan  &  Co.  v.  Scurlock,  190  dered  after,  it  took  effect.  Atkins 
Iowa  534,  180  N.  W.  684;  Sloan  v.  v.  Garrett,  270  Fed.  939. 

Brown  County  State  Bank,  —  Wis.  28  Pardee    v.    Nelson,    59    Utah. 

— ,  182  N.  W.  363.  497,  205  Pac.  332. 

2B  Bryan  &  Co.  v.  Scurlock,  190  29  See  §  3456  in  Vols.  5  and  10. 

Iowa  534,   180  N.  W.   684.  For    note    on    "corporate    stock 

26 Boulter   v.   Joliet  Nat.   Bank,  without  par  value"  see  19  A.  L.  E. 

295  111.  594,  129  N.  E.  513,  aff'g  131. 

217  111.  App.  330;  Bryan  &  Co.  v.  30  Article   on   "Shares   with   No 

Scurlock,  190  Iowa  534,-180  N.  W.  Par  Value,"  5  Minn.  Law  Eevie^Y 

684.  493,  503. 

27  The  statute  so  providing  ap-  In  State  v.  Sullivan,  282  Mo.  261, 
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And  it  has  been  said  that,  while  the  question  does  not  as  yet 
appear  to  have  been  presented. to  the  courts  for  decision,  it  is 
highly  improbable  that  they  would  sanction  the  issuance  of 
stock  with  no  par  value  in  the  absence  of  express  statutory 
authority,  even  in  those  states  whose  statutes  are  wholly  silent 
so  far  as  the  nominal  value  of  shares  is  concerned.*^  But  for- 
eign corporations  having  such  stock  issued  under  authority  of 
the  laws  of  their  domiciles  have  been  admitted  to  do  business 
in  states  where  the  issuance  of  stock  of  that  character  is  not 
provided  for.^^ 

Statutes  in  a  number  of  states  now  permit  corporations  to 
issue  shares  of  stock  without  any  nominal  or  par  value,  if  so 
provided  in  .the  certificate  of  incorporation  or  an  amendment 
thereto,''  and  authorize  any  corporation  having  authorized 
shares  with  par  value  to  change  any  such  shares  or  any  class 
thereof  into  an  equal  or  greater  number  of  shares  without  par 
value  or  provide  for  an  exchange  thereof  for  an  equal  or 
greater  number  of  shares  without  par  value.'*    Statutes  author- 


221  S.  W.  728,  it  is  said  that  it  may 
be  accepted  as  the  law  of  Mis- 
souri that  corporations  for  profit 
created  under  its  general  statutes 
regarding  manufacturing  and  busi- 
ness companies  must  have  a  capi- 
tal stock  composed  of  par  value 
shares. 

31  Article  ' '  Shares  with  No  Par 
Value,"  5  Minn.  Law  Review  493, 
503. 

32  See  §  5740,  infra. 

33  See  Eandle  v.  Winona  Ooal 
Co.,  206  Ala.  254,  19  A.  L.  E. 
118,  89  So.  790;  Peters  v.  United 
States  Mtg.  Co.,  —  Del.  Ch.  — ,  114 
Atl.  598,  and  the  statutes  of  the 
various  states. 

For  lists  of  states  which  have 
adopted  statutes  of  this  character 
with  a  reference  to  the  statutes, 
see  Eandle  v.  Winona  Coal  Co., 
206  Ala.  254,  19  A.  L.  E.  118,  89 
So.  790;  19  Michigan  Law  Eeview 
96;     5    Minn.    Law    Eeview    497; 


"Shares  Without  Par  Value,"  21 
Columbia  Law  Eeview  278,  279. 

For  the  history  of  such  legislt- 
tion,  see  article  "Shares  with  No 
Par  Value,"  5  Minn.  Law  Eeview 
493;  Article  "Non-Par  Stock,"  by 
James  A.  Allen,  90  Central  Law 
Journal  170;  2  Conyngton  on  Fi- 
nancing an  Enterprise,  387. 

For  a  rSsumS  of  the  provisions  of 
the  Ohio  statute,  see  55  American 
Law  Eeview,  438,  442. 

34  Hood  Eubber  Co.  v.  Com.,  238 
Mass.  369,  131  N.  B.  201. 

The  New  York  Stock  Corpora- 
tion Law,  until  amended  by  Laws 
1921,  e.  694,  did  not  give  a  corpora- 
tion a  right  to  change  outstanding 
shares  into  shares  of  no  par  value, 
but  such  change  could  be  accom- 
plished only  if  the  holders  of  out- 
standing shares  chose  to  exchange 
them.  The  amendment  gives  the 
corporation  the  right  to  change 
even    its    outstanding    stock,    but 
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izing  the  issuance  of  such  stock  do  not  violate  a  constitutional 
provision  that  no  corporation  shall  issue  stock  except  for  money, 
labor  done,  or  property  actually  received,  and  that  all  fictitious 
increase  of  stock  shall  be  void.**  The  provisions  of  the  several 
statutes  are  permissive  and  not  mandatory.'® 

"The  difference  between  shares  without  par  value  and  shares 
with  par  value  is  *  *  *  in  the  omission  of  the  dollar  idea 
and  particularly  of  the  dollar  sign. "  *''  It  has  been  held  that 
there  is  such  a  difference  between  the  two  kinds  of  stock  that 
a  person  who  subscribes  for  stock  of  a  specified  par  value  is  not 
obligated  to  take  and  pay  for  shares  having  no  par  value,  al- 
though they  represent  the  same  proportionate  ownership  of  the 
corporation  and  are  of  equal  market  value.** 

Some  of  the  statutes  permit  the  issuance  of  such  stock  by  all 
corporations  except  banks,  trust  companies  and  other  moneyed 
corporations.*'  And  some  of  them  except  corporations  under 
the  jurisdiction  of  the  public  service  or  public  utilities  commis- 
sions of  the  various  states,*"  or  building  and  loan  associations 
and  insurance  companies.*^  Some  of  the  statutes  do  not  permit 
the  issuance  of  stock  of  this  character  which  is  preferred  as  to 
principal,*^  or  which  is  preferred  as  to  dividends  or  as  to  its 

gives   dissenting   holders    of    such  790;   and  article  in  5  Minn.  Law 

stock  the  right  to  require  the  cor-  Review,  493,  501,  where  it  is  said 

poration  to  pay  for  their  stock  at  that  such  a  limitation  is  based  on 

its  appraised  value.     Paul  v.   P,a-  sound  considerations  of  public  pol- 

cifie  Development  Corp.,  197  N.  Y.  icy. 

Supp.  811.  40  N.  Y.  Stock  Corp.  Law,  §  19. 

Validity  of  amendment  of  ehar-  See  article  in  5  Minn.  Law  Ee- 
ter  as  against  minority  stock-  view,  493,  502,  criticising  such  ex- 
holders,  see  §  4005,  infra.  ceptions. 

SBRandle    v.   Winona   Coal    Co.,  For  objections  urged  to  the  use 

206  Ala.  254,  19  A.  L.  E.  118,  89  of  shares  having  no  par  value  by 

So.  790.  public   service   corporations,  hoc   2 

86  See  article  ' '  Shares  with  No  Conyngton  on  Financing  an  Enter- 
Par  Value,"  5  Minn.  Law  Eeview  prise,  395,  396. 
500.  41  See    Eandle    v.   Winona    Coal 

8'!'2  Conyngton  on  Financing  an  Co.,  206  Ala.  254,  19  A.  L.  R.  118, 

Enterprise,  390.  89  So.  790. 

88  Paul  V.  Pacific  Development  42  The  New  York  statute  does  not 
Corporation,  197  N.  Y.  Supp.  811.  permit  the  issuance  of  stock  of  this 

89  N.  Y.  Stock.  Corp.  Law,  §  19.  character,  which  is  preferred  as  to 
See  Eandle  v.  Winona  Coal  Co.,  206  principal.  Stock  Corporation  Law, 
Ala.  254,  19  A,  L,  B.  118,  89  So.  §  19.     People    ex    rel.    Recess    Ex- 
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distributive  share  of  the  assets  of  the  corporation  or  which  is 
subject  to  redemption  at  a  fixed  price,**  while  under  others  such 
stock  may  be  either  common  or  preferred.**  It  has  been  said 
that  no  controlling  reason  exists  for  prohibiting  the  issuance 
of  preferred  stock  without  par  value,  whether  it  enjoys  a 
preference  as  to  principal  or  as  to  dividends  or  as  to  both,  since 
"if  the  preference  is  as  to  dividends,  the  certificate  may  fix  the 
preferential  amount  in  money  instead  of  on  the  basis  of  a  per- 
centage of  the  par  value,  as  has  heretofore  been  the  practice, 
whereas,  if  the  preference  is  as  to  principal,  the  extent  and 
amount  thereof  may  be  set  out  in  the  body  of  the  certificate 
without  the  necessity  of  imparting  to  it  a  definite  par  value.  "*^ 
But,  on  the  other  hand,  it  has  been  said  that  there  is  an  obvious 
reason  for  requiring  preferred  stock  having  a  preference  as  to 
principal  to  have  a  specified  par  value,  since,  "if  the  preferred 
stock  had  no, par  value,  a  preference  as  to  principal  would  be 
meaningless,  because  it  would  not  call  for  any  definite  amount, 
its  value  depending  directly  on  the  corporate  assets. ' '  *^ 

Usually  the  statutes  expressly  authorize  the  sale  of  such  stock 
for  such  consideration  as  may  be  fixed  from  time  to  time  by  the 
board  of  directors.*'    And  some  of  them  expressly  provide  that 

shares  of  nonpar  value,  the  full  consideration  for  which  has 

> 

porting  &  Importing  Corp.  v.  Hugo,  if   such   authority   is   not   so   con- 

191  N.  Y.  App.  Div.  628,  182  N.  Y.  ferred,  by  authority   of   the  hold- 

Supp.  9.  ers  of  two-thirds  of  the  outstand- 

43  Peters  v.  United  States  Mtg.  ing  stock,  given  at  a  meeting  duly 

Co.,  —  Del.  Ch.  — ,  114  Atl.  598.  called.      Acts    1919,    p.    698,    §  3. 

44Eandle    v.   Winona   Coal   Co.,  Quoted  in  Eandle  v.  Winona  Coal 

206  Ala.  254,  19  A.  L.  R.  118,  89  Co.,  206  Ala.  254,  19  A.  L.  K.  118, 

So.  790.  89  So.  790. 

45  Article  "Shares  with  No  Par  The  Illinois  statute  permits  the 
Value,"  by  Prof.  Raymond  F.  sale  of  such  stock  for  such  con- 
Rice  and  Prof.  Albert  J.  Harno,  sideration,  not  less  than  five  nor 
of  the  University  of  Kansas,  5  more  than  one  hundred  dollars  per 
Minn.  Law  Review,  493,  502.  share,  as  may  be  prescribed  in  the 

46  2  Conyngton  on  Financing  an  certificate  of  incorporation  or  as 
Enterprise,  391.  from  time   to  time   may  be   fixed 

47  The  Alabama  statute  author-  by  the  board  of  directors  pursuant 
izes  the  issuance  of  such  stock  for  to  authority  conferred  in  such  cer- 
sueh  consideration  as  may  be  fixed  tificate.  Cahill's  Rev.  Stat.  1921, 
from  time  to  time  by  the  board  of  c.  32,  K  32;  Callaghan's  1920  Stat, 
directors,  pursuant  to  authority  in  1[  2446   (32). 

the  certificate  of  incorporation,  or 
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been  paid  or  delivered,  shall  be  deemed  full-paid  stock  and 
not  liable  to  any  further  call  or  assessment  thereon,  and  that 
the  holder  of  such  shares  sh^U  not  be  liable  for  any  further 
payments  on  account  thereof  either  to  the  corporation  or  to  its 
creditors,**  and  limit  the  liability  of  the  holders  of  such  shares 
to  creditors  to  the  unpaid  balance  of  the  consideration  for  which 
such  stock  was  issued  by  the  corporation.*^  A  requirement  that 
domestic  corporations  shall  issue  only  par  value  shares  is  not 
exacted  for  the  benefit  of  creditors,  and  a  provision  making 
stockholders  liable  to  creditors,  in  the  event  of  the  insolvency 
of  the  corporation,  for  any  balance  remaining  unpaid  on  their 
shares,  is  satisfied  if  the  holders  of  no  par  value  stock  issued 
by  a  foreign  corporation  are  made  to  answer  to  creditors  in 
the  sum  they  agreed  to  pay  for  it,  thereby  protecting  tjie  public 
against  deception  by  an  unpaid  capital  stock.^"  Some  of  the 
statutes  provide  that  every  share  of  such  stock  shall  be  equal 
to  every  other  share  of  such  stock,  except  that  the  certificate 
of  incorporation  may  provide  that  such  stock  shall  be  divided 
into  different  classes  with  such  designations  and  voting  powers 
or  restriction  or  qualification 'thereof  as  shall  be  stated  therein, 
but  that  all  such  stock  shall  be  subordinate  to  the  preferences 
given  to  preferred  stock,  if  any.*^  And  the  New  York  statute 
provides  that  each  share  of  such  stock  without  nominal  or  par 
value  shall  be  equal  to  every  other  share  of  such  stock,  subject 
to  the  preferences  given  to  the  preferred  stock  if  any  author- 
ized to  be  issued.^2     gome  of  the  statutes  require  that  every 

48  Ala.  Acts  1919,  p.  698.  Ran-  incorporation  providing  that  after 
die  V.  Wfnona  Coal  Co.,  206  Ala.  paying  the  preferred  dividends  and 
,  254,  19  A.  L.  E.  118,  89  So.  790.'  seven  dollars  per  annum  on  the 
As  to  the  Delaware  statute  see  no  par  value  eommou  stock  further 
State  V.  Sullivan,  282  Mo.  261,  221  distribution  of  surplus  or  net  prof- 
s' W.  728.  its  by  way  of  dividends  shall,   if 

*9  As  to  the  Delaware  statute  see  as  and  when  made,  be  payable  in 

State  V.  Sullivan,  282  Mo.  261,  221  such  amounts  as  the  board  of  di- 

S.  W.  728.  rectors  may  from  time  to  time  de- 

60  State  ex  rel.  Standard  Tank  termine,  does  not  give  the  no  par 
Car  Co.  V.  Sullivan,  282  Mo.  261,  value  stock  a  preference  in  viola- 
221  S.  Wi  728.  tion   of  this  provision.     Peters   v. 

61  See  Eandle  v.  Winona  Coal  TJuited  States  Mtg.  Co.,  —  Del. 
Co.,  206  Ala.  254,  19  A.  L.  E.  118,  Ch.  — ,  114  Atl.  598. 

89  So.  790,  62  Stock   Corporation   Law,   §  19, 

An  amendment  to  a  certificate  of      quoted   in   People    ex    rel.    Eecess 
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certificate  for  sueli  shares  shall  have  plainly  written  or  printed 
upon  its  face  the  number  of  such  shares  which  it  represents 
and  the  number  of  such  shares  which  the  corporation  is  author- 
ized to  issue,  and  provide  that  no  such  certificate  shall  express 
any  nominal  or  par  value  of  such  shares.*' 

The  true  value  of  a  share  of  no  par  value  stock  is  deter- 
mined by  dividing  the  total  net  assets  of  the  corporation  by  the 
number  of  shares  outstanding.**  It  is  sometimes  provided  that 
in  any  case  in  which  the  law  requires  that  the  par  value  of  the 
shares  of  stock  of  a  corporation  be  stated  in  any  certificate  or 
paper,  it  shall  be  stated  in  respect  of  shares  having  no  par 
value  that  they  are  without  par  value,  and  that  whenever  the 
amount  of  stock  authorized  or  issued  is  required  to  be  stated  the 
number  of  shares  authorized  to  be  issued  shall  be  stated,  and 
it  shall  also  be  stated  that  they  are  without  par  value.**  And 
some  of  the  statutes  provide  that  dividends  in  stock  having  no 
par  value  may  be  paid  at  a  price  fixed  by  the  board  of  directors.*^ 
It  is  also  sometimes  provided  that  for  the  purpose  of  taxes  pre- 
scribed to  be  paid  on  the  filing  of  any  certificate  or  other  paper 
relating  to  corporations  and  of  franchise  taxes,  shares  having 
no  par  value  shall  be  taken  to  be  of  the  par  value  of  one  hundred 
dollars.*''    The  method  of  valuing  stock  having  no  par  value  for 

Exporting    &    Importing    Corp.    v.  65  Ala.    Acts    1919,    p.    698,    §  4. 

Hugo,   191   N.    Y.   App.   Div.    628,  Quoted  in  Eandle  v.  Winona  Coal 

182  N.  Y.  Supp.  9.  Co.,  206  Ala.  254,  19  A.  L.  E.- 118, 

53  N.  Y.  Stock  Corp.  Law,  §19,  89  So.  790. 

quoted    in   People    ex    rel.    Eecess  56  Peters  v.  United  States  Mtg. 

Exporting    &    Importing    Corp.    v.  Co.,  —  Del.  Ch.  — ,  114  Atl.  598. 

Hugo,  191  N.  Y.  App.  Div.  628,  182  67  Ala.    Acts    1919,    p.'  698,    §4. 

N.  Y.  Supp.  9.  Quoted  in  Eandle  v.  Winona  Coal  , 

The  Illinois  statute  requires  the  Co.,  206  Ala.  254,  19  A.  L.  E.  118, 

certificates  to  state  the  number  of  89  So.  790. 

shares     represented     thereby,     the  The    Delaware    statute    contains 

name  of  the  holder,  and  the  num-  such    a    provision.      Detroit    Mtg. 

ber  of  such  shares  which  the  cor-  Co.    v.    Vaughan,    211    Mich.    320, 

poration    is    authorized    to    issue,  178  N.  W.  697,  182  N.  W.  526. 

and  provides  that  no  such-  certifi-  The     Illinois     statute     provides 

cates  shall  express  any  par  value  that  for  the  purpose  of  fixing  the 

of  such  shares.     Cahill'sEev.  Stat.  incorporation  fee  of  a  corporation 

1921,  c.  32,  1131;  Callaghan's  1920  having  stock  of  no  par  value,  its 

Stat.    112446(31).  shares   shall   be    considered   to   be 

64  2  Conyngton  on  Financing  an  of  the  par  value  of  $100  per  share. 

Enterprise,  400.  Oahill's    Eev.    Stat.    1921,    e.    32, 
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the  purpose  of  fixing  the  franchise  tax  of  a  foreign  corporation,^' 
whether  the  conversion  of  shares  of  par  value  into  an  equal  or 
greater  number  of  shares  of  no  par  value,  to  be  exchanged  there- 
for, amounts  to  an  increase  of  stock,^'  and  the  applicability  of 
statutes  requiring  the  payment  of  a  fee  when  stock  is  increased  ^" 
is  considered  in  other  sections. 

In  favor  of  stock  having  no  par  value  it  has  been  argued  that 
stock  having  a  nominal  value  does  not  speak  the  truth,  but  is 
misleading  and  delusive  in  the  case  of  every  corporation  whose 
stock  has  a  market  value  either  more  or  less  than  its  nominal 
par  value,  while  stock  having  no  par  value  is  a  true  statement 
of  the  conditions,^^  and  naturally  puts  the  purchaser  upon  in- 
quiry to  ascertain  what  fair  value,  if  any,  the  proportionate  in- 
terest in  the  total  assets  sought  to  be  marketed  to  him  has,  and 
prevents  him  from  being  deceived  or  lulled  into  a  sense  of  se- 
curity by  the  dollar  mark  upon  the  certificates,  as  is  often  the 
case  where  the  stock  has  a  nominal  or  par  value.^^  Any  payment 
accepted  by  the  corporation  for  such  stock  is  payment  in  fuU.^* 


1196.  Callaghan's  1920  Stat., 
1(2246(96). 

And  it  also  contains  a  similar 
provision  for  the  valuation  of  such 
stock  for  the  purpose  of  fixing'  the 
franchise  fees  of  corporations  hav- 
ing no  tangible  property  in  the 
state  and  doing  no  business  in  the 
state.  Cahill's  Eev.  Stat.,  1921, 
c.  32,  11107;  Callaghan's  1920 
Stat.  1[  2446(107). 

See  also  "Shares  Without  Par 
Value,"  21  Columbia  Law  Eeview, 
278;  "Taxation  of  Non-par  Value 
Stock,"  95  Central  Law  Journal 
241. 

B8  See  §  5900,  infra. 

S9See   §4073,   infra. 

60  See   §  3459,   infra. 

61  Article  ' '  Shares  with  No  Par 
Value,"  5  Minn.  Law  Review  493, 
507;  "Shares  Without  Par  Value," 
21  Columbia  Law  Beview  278,  280. 

Such  stock  ''is  a  true  statement 
of  the  -conditions.     There  is  not  at 


any  time  any  pretense  of  equality 
between  the  capital  stock  and  the 
corporate  assets,  and  the  question 
of  overcapitalization  or  undercap- 
italization does  not  arise. ' '  2  Con- 
yngton  on  Financing  an  Enter- 
prise,   394. 

62 Article  "Non-par  Stock"  by 
James  A.  Allen,  90  Central  Law 
Journal  170.  And  see  article 
"Shares  Without  Par  Value,"  21 
Columbia  Law  Eeview  278. 

"It  puts  the  investor  'on  no- 
tice.' As  the  certificates  have 
no  money  value,  he  must  find  out 
for  himself  their  real  value,  and 
in  doing  so  he  is  uninfluenced  by 
the  representations  as  to  value — 
usually  false — of  the  dollar- 
marked  stock  certificate."  2  Cou- 
yugton  on  Financing  an  Enter- 
prise, 394. 

63  2  Conyngton  on  Financing  an 
Enterprise,  394. 
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It  may  be  sold  at  any  desired  price  without  bringing  discredit 
on  the  corporation,  or  without  the  deception  frequently  arising 
when  par  value  stock  is  sold  at  a  heavy  discount  from  its  face 
value,  and  creditors  of  the  corporation  cannot  be  deceived  by  it 
as  they  sometimes  are  by  par  value  shares,  since  the  capitaliza- 
tion of  the  company,  while  it  stands  for  the  corporate  assets  and 
business,  makes  no  representation  as  to  the  value  of  these  and 
cannot,  therefore,  be  misleading.®*  Persons  dealing  with  such  a 
corporation  can  ascertain  the  amount  of  its  actual  assets  before 
giving  credit  as  readily  as  if  the  stock  had  a  nominal  value,  for 
the  value  of  the  assets,  and  not  the  par  value  of  the  stock,  is  the 
essential  f act.®^  ' '  The  issue  of  common  or  preferred  stock  with- 
out nominal  or  par  value  does  not  hold  out  to  or  mislead  the 
public  that  money,  labor  or  property  was  not  received  by  the 
corporation  for  the  issue  of  its  stock.  It  is  merely  a  certificate 
to  the  holder  of  his  interest  in  the  corporate  property,  indicated 
by  the  number  of  shares,  for  its  book  value.  *  *  *  The  par 
value  indicated  on  the  face  of  a  share  of  stock  does  not  express 
the  aliquot  part  of  the  corporation's  property  or  the  right  to 
share  in  the  proceeds  of  the  corporation  (before  or  on  its  dis- 
solution) by  the  stockholder  in  any  due  distribution  thereof,  any 
more  than  would  be  expressed  on  the  face  of  a  share  of  'nonpar' 
corporate  stock  merely  indicating  the  number  of  shares,  and  in 
which  is  not  stated  its  par  value.  The  stock  is  merely  a  muni- 
ment of  title,  not  purporting  to  indicate  the  amount  of  capital 
invested  or  its  value,  and  only  indicating  the  'number  of  divi- 
sional interests'  in  the  corporation  evidenced  thereby.  Other- 
wise stated,  the  indication  in  the  certificate  of  corporate  stock  of 
its  par  value  has  the  effect  only  of  declaring  the  actual  money, 
labor  or  property  that  has  come  into  the  corporation  from  its 
original  subscriber,  and  in  lieu  thereof  the  owner's  claim  on,  or 
interest  in,  the  properties  of  the  corporation,  and  that  its  origi- 
nal face  value  was  the  amount  indicated.  It  is  of  cominon  knowl- 
edge that  economic  and  physical  conditions  are  causes  of  fluctua- 
tion of  the  actual  and  market  values  of  properties  generally,  and 
that  corporate  stocks  are  subject  to  such  changes.  Hence  the 
par  value  indicated  in  the  certificate  of  stock  has  not  always 

64  2  Conyngton  on  rinancing  an  6B  State  v.  Sullivam,  282  Mo.  261. 

Enterprise,  394.  '  221  S.  W.  728. 
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represented  its  actual  or  book  value. ' '  ®*  And  it  has  been 
said  that  the  substitution  of  stock  of  this  character  for  or  in 
lieu  of  stock  expressing  a  par  value  is,  in  a  large  measure,  ac- 
counted for  by  the  fact  that  stocks  fluctuate  in  actual  and  market 
value,  so  that  the  par  value  indicated  in  the  certificate  of 
stock  does  not  always  represent  its  actual  or  book  value,  and 
that  the  change  "has  tended  to  relieve  the  confusion  or  decep- 
tion, the  necessity  for  or  embarrassment  of  explanation  of  dis- 
crepancy between  the  book  or  market  value  and  the  face  value 
of  corporate  stock. "  ^"^  Other  arguments  in  its  favor  are  that 
it  will  afford  a  possible  remedy  for,  or  at.  least  a  means  of  relief 
from,  the  evils  of  over-capitalization  and  stock  watering,^*  and 
that  "it  gives  forcible  and  convincing  expression  to  a  funda- 
mental principle  of  the  law  of  corporations,  namely,  that  a  cer- 
tificate of  stock  is  not  a  promise  to  pay  to  the  holder  thereof 
the  amount  expressed  on  its  face  or  a  reasonable  rate  of  interest 
thereon,  nor  is  it  even  evidence  that  such  a  sum  or  its  equivalent 
has  been  received  by  the  corporation  from  the  original  holder; 
but,  on  the  contrary,  it  is  a  mere  participation  certificate  en- 
titling the  owner  to  share,  ratably  with  the  other  Stockholders, 
in  the  net  profits  of  the  corporation,  if  any,  and  in  the  event 
of  its  dissolution,  to  share  similarly  in  the  assets  of  the  corpora- 
tion remaining  after  the  payment  of  its  debts  and  any  prefer- 
ences to  which  the  other  shareholders  may  be  entitled. ' '  ^*  Argu- 
ments against  it  are  that  it  legalizes  instead  of  restricting  large 
issues  of  stock  for  property,  that  such  shares  conceal  what  money 
or  property  a  share  really  represents  and  adds  to  the  mystery 

66  Eandle  v.  Winona  Coal  Co.,  Value, ' '  5  Minn.  Law  Review,  493, 
206  Ala.  254,  19  A.  L.  E.  118,  89  509.  And  see  article  in  55  Ameri- 
So.  790.  And  see  article  "Shares  can  Law  Eeview,  438,  440;  arti- 
with  No  Par  Value,"  5  Minn.  cle  "Shares  Without  Nominal  or 
Law  Review,  493,  507.  Par  Value,"  by  Victor  Morawetz, 

"Obviously  the  face  value  of  a  26  Harvard  Law  Eeview,  729;  and 

share  has  nothing  to   do  with  its  article      "Shares      Without      Par 

real   value,   save   to    obscure   it."  Value,"  21  Columbia  Law  Review, 

2  Conyngton  on  Financing  an  En-  278. 
terprise,    387.  69  Article  "Shares  Without  Par 

67  Eandle  v.  Winona  Coal  Co.,  Value,"  5  Minn.  Law  Review,  493, 
206  Ala.  254,  19  A.  L.  R.  118,  89  506.  And  see  article  "Non-Par 
So.  790.  Stock,"    by    James    A.    Allen,    90 

68  Article  ' '  Shares  with  No  Par  Central  Law  Journal  170. 
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as  to  what  the  stock  really  represents,  and  that  it  permits  the 
issuance  of  a  maximum  of  watered  stock  at  a  minimum  of  riskJ** 

The  chief  advantage  of  such  stock  from  the  standpoint  of  the 
stockholders  is  the  disappearance  of  personal  liability  for  un- 
paid stock  subscriptions^^  The  chief  advantage  to  the  company 
is  that  it  can  issue  no  par  value  stock  at  less  than  par  to  the 
public,  and  thus  avoid  the  restrictions  of  many  state  laws.  This 
enables  a  company  in  need  of  funds  and  which  cannot  dispose 
of  its  stock  at  its  par  value,  to  obtain  money  by  the  sale  of  non- 
par stock  without  increasing  its  bonded  indebtedness.''^  And 
common  stock  of  this  character  may  also  be  issued  by  the  com- 
pany or  its  promoters  as  a  bonus  to  purchasers  of  preferred 
stock.''^  The  sale  of  the  stock  at  a  low  price  also  affords  a 
wider  market  among  the  investing  and  speculative  public.''* 
Other  claimed  advantages  are  that  shares  without  par  value 
simplify  the  corporate  organization;''^  and  that  their  use 
facilitates  mergers  and  reorganizations.''® 

In  an  article  in  the  Harvard  Law  Review,  Mr.  Victor  Morawetz 
says:  "The  policy  of  the  New  York  statute  is  sound.  It  rec- 
ognizes that  shares  in  a  corporation  represent  only  aliquot  in- 
terests in  its  capital,  whatever  that  may  be,  and  that  their 
nominal  or  par  value  is  no  iadication  of  their  actual  value 
or  of  the  actual  capital  of  the  corporation.  It  requires  the 
amount  of  the  actual  capital  of  a  corporation  formed  under  the 
law  to  be  stated  in  the  certificate  of  incorporation,  and  imposes 
a  severe  penalty  upon  the  directors  in  case  of  the  creation  of 
indebtedness  before  receiving  the  prescribed  capital.     Thus  it 

70  Article  by  Mr.  William  W.  tor  Morawetz,  26  Harvard  Law 
Cook,  19  Mich.  Law  Review,  591-  Eeview,  729;  "Shares  Without 
595.  And  see  article  "Shares  Pair  Value,"  21  Columbia  Law 
with    No    Par    Value,"    5    Minn.  Eeview,   278,   279. 

Law  Review,  493,   510,  criticising  73  55    American     Law    Review, 

Mr.   Cook's   arguments.  438,  441. 

71  55  American  Law  Review,  74  55  American  Law  Review,  438, 
438,   441.  441. 

' '  Stock  may  be  sold  at  any  de-  76  2  Conyngton  on  rinaueing  an 

sired  price   without  involving  the  Enterprise,  395. 

purchaser    in    liability."      2    Con-  76  2  Conyngton  on  Financing  an 

yngton    on    Financing    an    Enter-  Enterprise,  395;  "Shares  Without 

prise,  394.  Par    Value,"    21    Columbia    Law 

72  See  articles  "Shares  Without  Review,   278,   279. 
Nominal   or  Par  Value,"  by  Vic- 
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furnishes  to  creditors  and  to  the  public  generally  a  measure  of 
protection  greater  than  that  furnished  by  the  generally  prevail- 
ing incorporation  laws.  At  the  same  time  it  is  in  furtherance 
of  sound  business  methods  by  enabling  corporations  to  raise 
money  by  -selling  shares  at  their  actual  value  instead  of  by 
borrowing  or  otherwise  increasing  their  indebtedness. ' '  ■" 

§3457.  Increase  of  original  or  authorized  capital  stock — In 
general.  The  issuance  of  increased  preferred  stock  does  not 
affect  the  assets  of  the  corporation  or  the  value  thereof  in  any 
way,  but  results  only  in  an  increase  of  the  certificates  of  stock, 
or  in  a  change  in  the  form  of  the  same.''^ 

§3458.  — Power  and  authority  to  make  increase.  A  cor- 
poration has  no  power  to  increase  its  capital  stock  except  in  so- 
far  as  power  to  do  so  has  been  given  it  by  its  charter  or  by 
statute.™ 

§3459.  — Prerequisites   and   conditions  to  increase;   fees. 

The  increase  must  be  made  in  the  mode,  if  any,  prescribed  by  the 
statute,  and  all  statutory  conditions  precedent  must  be  ful- 
filled.*" Statutes  sometimes  require  the  payment  of  a  fee  on  the 
filing  of  a  certificate  of  increase.*^  The  Massachusetts  statute 
providing  for  the  payment  of  fees  for  filing  and  recording  a 
certificate  providing  for  an  increase  of  capital  stock  applies  only 
to  actual  additions  to  the  capital  stock ;  that  is,  to  fresh  contribu- 
tions of  money  or  its  equivalent  to  the  permanent  funds,  with 
which  the  corporation  may  conduct  its  business,  or  to  the  capital- 

77  "Shares  "Without  Nominal  or  centage  of  the  amount  of  the  in- 
Par  Yalue,"  26  Harvard  Law  Ee-  crease,  it  was  held  that  a  corpora- 
view,  729.  tion  which   attempted  to   increase 

78  Frank  Gilbert  Paper  Co.  v.  its  stock  before  the  passage  of  the 
Prankard,  195  N.  Y.  Supp.   638.  act  fixing  the  fee,  but  did  not  file 

79  Star  Pub.  Co.  v.  Ball,  —  Ind.  a  certificate  of  such  increase,  and 
— ,  134  N.  B.  285;  Born  v.  Beaa-  afterwards  sought  to  file  a  certifi- 
ley,  Inc.,  145  Tenn.  64,  235  S.  W.  cate  of  a  further  increase,  must 
62.  pay    the    required    percentage    on 

80  Born  V.  Beasley,  Inc.,  145  the  amount  of  both  increases,  and 
Tenn.  64,  235  S.  W.  62.  that,  as  so  construed,  the  statute 

81  Where  the  statute  required  was  not  retroactive.  Jackson  v. 
the  filing  of  a  certificate  of  in-  Pittsburgh,  F.  W.  &  C.  E.  Co.,  — 
crease  and  the  payment  of  a  per-  Ind.  App.  — ,  132  N.  E.  710. 
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ization  of  the  surplus  or  undivided  profits,  whether  manifested  by 
the  issuance  of  shares  of  stock  with  or  of  shares  without  par 
value.*^  It  does  not  require  the  payment  of  such  tax  upon  the 
simple  changing  of  shares  with  par  value  into  an  equal  or  greater 
number  of  shares  without  par  value,  when  there  is  no  accession 
to  the  assets  of  the  corporation.*^  But  it  does  require  the  pay- 
ment of  a  tax  on  an  increase  of  no  par  value  stock,  which  con- 
stitutes an  increase  in  the  capital  of  the  corporation  and  pro- 
vides for  an  addition  to  its  funds  permanently  devoted  to  the 
conduct  of  its  business,  and  this  regardless  of  how  such  increase 
is  to  be  disposed  of.** 

§  3460.  —  How  and  by  whom  increase  must  be  made  or  au- 
thorized. Under  some  statutes  an  increase  can  be  authorized 
only  by  a  majority  vote  of  the  stockholders.*^  The  questions 
whether  a  stockholders'  meeting,  at  which  an  increase  of  stock 
was  authorized,  was  properly  called,  and  whether  the  requisite 
amount  of  stock  was  present  and  voted,  cannot  be  raised  in  pro- 
ceedings to  review  an  order  of  the  public  utilities  commission 
authorizing  the  company  to  issue  the  increased  stock.**  A  pro- 
vision that  the  capital  stock  cannot  be  increased  by  amendment 
of  the  articles  of  incorporation  applies  to  preferred  stock  as  well 
as  to  common  stock.*''    And  the  authorization  of  preferred  stock 

82  Hood  Eubber  Co.  v.  Com.,  238  isting  stock  having  par  value,  and 
Mass.  369,  131  N.  E.  201.  which  did  not  appear  to  have  con- 

83  Hood  Eubber  Co.  v.  Com.,  238  formed  to  any  vote  of  the  stock- 
Mass.  369,  131  N.  E.  201;  Olympia  holders,  could  not  operate  to  de- 
Theatres  V.  Com.,  238  Mass.  374,  prive  the  state  of  its  right  to  the 
131  N.  E.  204.  excise   on   the   increase.     Olympia 

Where  the  stockholders  voted  to  Theatres   v.   Com.,   238   Mass.   374, 

change  outstanding  stock  with  par  131  N.  E.  204. 

value     to     an     equal     number     of  84  Olympia  Theatres  v.  Com.,  238 

shares     without     par     value,     and  Mass.  374,  131  N.  E.  204. 

later  voted  to  increase  the  stock,  '    86  Fitzgerald  v.   Guaranty  Secu- 

aud    by    statute    the    stockholders  rity  Corp.,  239  Mass.  174,  131  N. 

alone  had  power  to  determine  how  E.  463. 

the    increased    shares- were    to   be  86Venner     v.     Public     Utilities 

disposed  of  or  to  authorize  the  di-  Com.,  302  111.  232,  134  N.  E.  17. 

rectors    or    officers    to    make    such  87  State     ex     rel.     Chapman     v. 

decision,  it  was  held  that  a  certif-  Urschel,   104  Ohio   172,   135  N.  E. 

icate  signed  by  officers  and  direc-  630. 

tors    stating    that    the    additional  Under  the  law  in  force  in  Ohio 

stock  was  to  be  exchanged  for  ex-  ou  Aug.  29,  1916,  the  procedure  for 
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by  a  corporation  which  previously  had  only  common  stock  must 
necessarily  be  considered  to  be  an  increase  of  capital  stock,  and 
hence  within  such  a  provision.^^  Statutes  sometimes  require  the 
filing  of  a  certificate  'vyith  the  secretary  of  state  stating  the 
amount  of  the  desired  increase  and  the  reasons  or  necessity 
for  the  same,  and  when  such  is  the  case  there  can  be  no  valid 
increase  as  between  the  corporation  and  the  state  until  such 
certificate  is  filed.*'  The  federal  statutes  provide  that  no  in- 
crease of  the  capital  stock  of  a  national  bank  shall  be  valid  until 
the  whole  amount  of  such  increase  shall  be  paid  in.'° 

§3462.  Rights  and  remedies  of  existing  stockholders  as  to 
increased  stock — In  general.  Each  stockholder  is  entitled  to 
subscribe  to  his  proportionate  number  of  the  new  shares  upon 
the  same  terms  as  the  other  stockholders.'^  The  right  of  existing 
stockholders  to  subscribe  to  new  stock,  on  equal  terms  with  other 
stockholders  and  in  preference  to  strangers,  is  an  equity  inhering 
in  stock  ownership  as  a  quality  inseparable  from  the  capital 
interest  represented  by  the  old  stock,  and  is  so  universally  rec- 
ognized as  to  have  become  axiomatic  in  American  corporation 
law.'^     The  right  is  subject  to  reasonable  conditions  imposed 

the  authorization  of  preferred  90  Stock  subscribed  for  by  de- 
stock  in  a  corporation  originally  f endant  in  plaintiff  bank  held  paid 
authorized  to  issue  only  common  for  in  money  where  the  amount  of 
stock  was  governed  by  Gen.  Code,  a  note  given  by  him  to  another 
§  8699,  and  the  issue  of  such  stock  bank  was  placed  by  it  to  the  credit 
could  not  be  authorized  by  an  of  plaintiff  and  subject  to  its 
amendment  of  the  articles.  State  check.  Citizens  Nat.  Bank  v. 
ex  rel.  Chapman  v.  Urachel,  104  Stevenson,  —  Tex.  Com.  App.  — , 
Ohio  172,  135  N.  E.  630.  231  S.  W.  364,  rev'g  —  Tex.  Civ. 

88  State  ex  rel.  Chapman  v.  Ur-  App.  — ,  211  S.  W..  644. 

schel,  104  Ohio  172,  135  N.  E.  630.  91  Hoyt  v.  Great  American  Ins. 

89  Jackson  v.  Pittsburgh,  F.  W.  Co.,  201  N.  Y:  App.  Div.  352,  194 
&  0.  E.  Co.,  —  Ind.  App.  — ,  132  N.  Y.  Supp.  449,  rev'g  judgment, 
N.  E.  710.  115  N.  Y.  Misc.  Eep.  1,  188  N.  Y. 

Such  a  provision  is  not  inconsist-  Supp.  257;  Noble  v.  Great  Ameri- 

ent  with  and  is  not  repealed  by  a  can  Ins.  Co.,  200  N.  Y.  App.  Div. 

provision  passed  on  the  same  day  773,   194  N.^  Y.    Supp.   60. 

permitting    a    corporation    to    in-  92  Miles     v.     Safe     Deposit     & 

crease  its  stock  by  a  vote  of  its  Trust    Co.,   259   XJ.   S.   247,   66   L. 

hoard    of    directors.      Jackson    v.  Ed.  923,  aff'g  273  Fed,  '822. 
Pittsburgh,  F.  W.  &  C.  E.  Co.,  — 
Ind.  App.  — ,  132  N.  E.  710. 
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by  the  majority  of  the  stockholders  in  authorizing  the  increase.®^ 
And  the  majority  have  a  right  to  fix  a  period  within  which  sub- 
scriptions must  be  made  to  suit  themselves  and  the  interest  of 
the  corporation,**  the  only  limit  upon  their  powers  in  this  re- 
spect being  that  every  stockholder  must  be  treated  alike,  and 
must  be  afforded  a  reasonable  opportunity  to  subscribe  foi*  the 
increase.®^  The  law  does  not  require  actual  notice  to  every 
stockholder  of  the  proposed  increase,  but  all  that  the  corpora- 
tion is  required  to  do  is  to  act  in  a  reasonable  manner,  and  do 
what  it  reasonably  can  to  afford  the  old  stockholders  an  oppor- 
tunity to  share  in  the  increase.^®  And  where  a  stockholder 
places  himself  beyond  the  power  of  the  corporation  to  give 
him  actual  notice  without  furnishing  a  reasonably  accessible 
address  or  leaving  someone  authorized  to  act  for  him,  he  will 
not  be  heard  to  complain  that  he  received  no  notice,  since  such 
failure  is  due  to  his  own  negligence.*''    Under  the  Trading  with 


93  Noble  V.  Great  American  Ins. 
Co.,  200  N.  T.  App.  Div.  773,  194 
N.  T.  Supp.  60. 

94Hoyt  V.  Great  American  Ins. 
Co.,  201  N.  T.  App.  Div.  352,  194 
N.  Y.  Supp.  449,  rev'g  115  N.  T. 
Misc.  Eep.  1,  188  N.  T.  Supp.  257; 
Noble  V.  Great  American  Ins.  Co., 
200  N.  Y.  App.  Div.  773,  194  N.  Y. 
Supp.  60. 

In  an  action  by  an  assignee  of 
subscription  rights  to  compel  the 
issuance  of  increased  stock  to  him, 
based  on  an  alleged  agreement  by 
the  corporation  to  hold  the  shares 
of  the  assignor  after  the  time 
specified  until  the  return  to  her 
agent  of  an  assignment  of  her 
rights  to  be  executed  by  her  in  a 
foreign  country,  it  was  held  that 
the  complaint  should  have  been 
dismissed  where  the  court  found 
that  no  such  agreement  was  made. 
Noble  v.  Great  American  Ins.  Co., 
200  N.  Y.  App.  Div.  773,  194  N. 
Y.  Supp.  60. 

96  Hoyt  V.  Great  American  Ins. 
Co.,  201  N.  Y.  App.  Div.  352,  194 


N.  Y.  Supp.  449,  rev'g  115  N.  Y. 
Misc.  Hep.  1,  188  N.  Y.  Supp.  257. 
And  see  Noble  v.  Great  American 
Ins.  Co.,  200  N.  Y.  App.  Div.  773, 
194  N.  Y.  Supp.  60. 

Where  stock  was  increased  on 
October  24th,  it  was  held  not  un- 
reasonable to  require  that  the 
shares  of  the  increased  stock 
should  be  subscribed  and  paid  for 
on  or  before  December  16th.  Hoyt 
V.  Great  American  Ins.  Co.,  201 
N.  Y.  App.  Div.  352,  194  N.  Y. 
Supp.  449,  rev'g  115  N.  Y.  Mise. 
Eep.  1,  188  N.  Y.  Supp.  257. 

96  Hoyt  V.  Great  American  Ins. 
Co.,  201  N.  Y.  App.  Div.  352,  194 
N.  Y.  Supp.  449,  rev'g  115  N.  Y. 
Misc.  Eep.  1,  188  N.  Y.  Supp.  257. 

97  Hoyt  V.  Great  American  Ins. 
Co.,  201  N.  Y.  App.  Div.  352,  194 
N.  Y.  Supp.  449,  rev'g  115  N.  Y. 
Misc.  Eep.  1,  188  N.  Y.  Supp.  257. 

Where  a  corporation  mailed  no- 
tice to  a  stockholder  at  an  address 
in  Japan,  which  was  his  last  ad- 
dress known  to  it,  and  also  noti- 
fied a  trust  company  to  which  it 
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the  Enemy  Act  in  force  during  the  World  War,  a  corporation 
was  under  no  duty  to  inform  the  alien  property  custodian  of 
the  subscription  rights  of  an  alien  enemy  stockholder  where  it 
had  no  reason  to  believe  that  he  was  an  alien  enemy  stock- 
holder, and  had  been  informed  by  his  agent  that  he  resided  in 
Holland.^*  The  right  in  waived  by  failing  to  exercise  it  with- 
ia  the  time  prescribed.®'  The  corporation  cannot  complain 
that  existing  stockholders  did  not  receive  their  proportionate 
share  of  increased  preferred  stock,  since  they,  and  not  the  cor- 
poration, are  the  ones  injured.^  And  if  creditors  are  injured 
by  the  increase  and  allotment  of  the  new  stock,  it  is  for  them, 
and  not  for  the  corporation,  to  enforce  their  rights.^ 

Under  the  Massachusetts  statute  it  is  for  the  stockholders 
alone  to  decide  how  the  increased  shares  are  to  be  disposed 
of  or  to  authorize  the  directors  or  officers  of  the  corporation  to 
make  such  decision.^ 

§3463.  — Transfer  or  devolution  of  "rights"  to  allotment. 

Under  the  Trading  with  the  Enemy  Act  in  force  during  the 
World  War,  an  assignment  of  subscription  rights  by  an  alien 
enemy  residing  ia  Germany  was  void,  and  gave  the  assignee  no 
rights.* 

§3464.  — Remedies  to  enforce  stockholder's  "rights"  to 
allotment  or  to  preserve  status.  To  entitle  a  stockholder  to 
recover  damages,  he  must  allege  and  prove  that  he  demanded 

was  authorized  to   send  his   divi-  N.  T.  Supp.  449,  rev'g  115  N.  T. 

dends,  and  his  attorneys  who  had  Misc.  Eep.  1,  188  N.  Y.  Supp.  257; 

charge   of   his   private    afEairs,    it  Noble  v.  Great  American  Ins.  Co., 

was  held  that  it  had  used  every  200  N.  Y.  App.  Div.  773,  194  N.  T. 

reasonable  effort  to  safeguard  his  Supp.  60. 

rights.     Hoyt   v.   Great   American  1  Frank    Gilbert    Paper    Co.    v. 

Ins.  Co.,  201  N.  Y.  App.  Div.  352,  Prankard,  195  N.  Y.  Supp.  638. 
194  N.  Y.  Supp.  449,  rev'g  115  N.  2 Frank    Gilbert    Paper     Co.    v. 

Y.  Misc.  Eep.  1,  188  N.  Y.  Supp.  Prankard,  195  N.  Y.  Supp.  638. 
257.  SOlympia  Theatres  v.  Com.,  238 

98  Noble  V.  Great  American  Ins.  Mass.  374,  131  N.  E.  204. 

Co.,  200  N.  Y.  App.  Div.  773,  194  4  Noble  v.  Great  American  Ins. 

N.  Y.  Supp.  60.  Co.,  200  N.  Y.  App.  Div.  778,  194 

99  Hoyt  V.  Great  American  Ins.  N.  Y.  Supp,  60. 
Co.,  201  N.  Y.  App.  Div.  352,  194 
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the  stock  and  offered  to  subscribe  and  pay  for  it  withia  the 
time  prescribed.^ 

§3467.  Overissues  and  unauthorized  increase — In  general. 

A  corporation  cannot  lawfully  issue  or  sell  stock  in  excess  of 
the  amount  authorized.®  And  shares  issued  in  excess  of  the 
number  allowed  by  the  charter  are  void.'''  A  person  who  has 
agreed  to  purchase  such  stock  and  paid  part  of  the  purchase 
price  may  rescind  it  while  the  contract  has  not  been  completely 
executed  and  recover  back  Avhat  he  has  paid.^  And  no  de- 
mand on  his  part  is  necessary  before  bringing  suit.*  That  the 
number  of  shares  named  in  a  certificate  is  in  excess  of  the  author- 
ized issue  does  not  invalidate  the  whole  issue,  but  only  the  ex- 
cess is  void.^" 

§3469.  — Ratification  and  estoppel.  Where  the  president 
of  the  company,  with  full  knowledge  of  the  facts,  issues  the 
whole  number  of  shares  authorized  by  the  chartet,  he  will  not 
afterwards  be  permitted  to  say  that  at  the  time  he  issued  them 
he  held  in  his  hands  other  shares  which  invalidated  his  aet.^^ 
Stockholders  who  assent  to  a  contract  whereby  stock  is  to  be 
issued  to  certain  persons  for  services  to  the  corporation,  and  ac- 
cept the  benefits  of  the  contract  with  knowledge  of  the  facts,  are 
bound  by  it,  and  where  all  the  authorized  stock  has  been  issued 
to  such  stockholders  when  the  contract  is  made,  will  be  required 
to  transfer  the  agreed  amount  of  stock  from  their  own  holdings 
to  such  persons.^^ 

§  3470.  Reduction  of  capital  stock.  A  corporation  has  no 
power  to  reduce  its  capital  stock  except  in  so  far  as  it  is  author- 
ized to  do  so  by  statute  or  its  charter.^* 

6  Hoyt   V.   Great   Ameriean  Ins.  9  Fitzgerald    v.    Guaranty    Secu- 

Co.,  201  N.  Y.  App.  Div.  352,  194  rity  Corp.,  239  Mass.  174,  131  N. 

N.  T.  Supp.  449,  rev'g  115  N.  T.  E.   463. 

Misc.  Eep.  1,  188  N.  T.  Supp.  257.  lOLarkin  v.  Maelellan,  140  Md. 

6  Fitzgerald    v.    Guaranty    Secu-  570,  118  Atl.  181. 

rity  Corp.,  239  Mass.  174,  131  N.  11  Larkin  v.  Maelellan,  140  Md. 

E.  463.  570,  118  Atl.   181. 

7  Larkin  v.  Maelellan,  140  Md.  12  Larkin  v.  Maelellan,  140  Md. 
570,  118  Atl.   181.  570,  118  Atl.  181. 

8  Sueh  a  contract  is  not  malum  18  Star  Pub.  Co.  v.  Ball,  —  Ind. 
in  86.     Fitzgerald  v.  Guaranty  Se-  — ,  134  N.  E.  285. 

eurity   Corp.,   239   Mass.   174,   131 
N.  E.  463. 
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§3473.  Increase  or  reduction  of  number  and  par  value  of 

shares.  A  conversion  of  shares  of  par  value  into  an  equal  or 
greater  number  of  shares  of  no  par  value  to  be  exchanged  there- 
for, without  any  capitalization  or  impairment  of  any  existing 
surplus  or  accumulated  and  undistributed  profits,  is  not  an 
increase  of  stock,  but  is  merely  a  substitution  of  one  muniment 
of  title  for  another  or  others,  without  in  any  particular  affecting, 
alteriQg  or  modifying  the  nature  of  the  property  owned  by  the 
corporation.^*  And  this  is  true  though  the  number  of  shares^  is 
increased  where  the  total  capital  stock  of  the  corporation  re- 
mains the  same.^* 

Vn.   ISSUE  OF  STOCK 

§3477.  Consent  of  puWic  service  commission;  Blue  Sky 
Laws." 

Vm.   ISSUE  AND  CANCELLATION  OF  CERTIFICATES  OF  STOCK 

§3481.  How,  when  and  by  whom  issued;  proof  of  issuance. 

Stock  is  issued  when  it  is  pledged  as  security  for  a  note  given 
for  the  subscription  price,  a  certificate  is  attached  to  the  note, 
and  there  is  no  agreement  that  the  stock  is  not  to  be  delivered 
until  the  note  is  paid,  but  on  the  contrary  it  is  provided  that 
the  stock  may  be  sold  if  it  is  not  paid.^' 

The  stub  of  the  stock  certificate  book  of  a  corporation  is  ad- 
missible to  show  that  stock  has  been  issued  to  a  particular  per- 
son.^* 

§  3483.  Right  to  certificate.  A  stockholder  may  compel  the 
corporation  to  issue  him  a  certificate. ^^ 

§  3484.  Remedies  for  refusal  to  issue  certificates.  If  a  cor- 
poration wrongfully  refuses  to  issue  a  certificate  of  stock  to  a 

14  Hood  Eiibber  Co.  v.  Com.,  238  Tex.  Civ.  App.  — ,  185  S.  W.  619. 

Mass.  369,  131  N.  E.  201.  18  Davis  v.   Lime   Cola  Bottling 

'  15  Hood    Rubber    Co.    v.    Com.,  Works,  18  Ala.  App.  562,  93  So.  328. 

238  Mass.   369,  131  N.  E.   201.  19  Gallatin  County  Farmers'  Al- 

16  See  §§4420,  4421,  infra.  lianee  v.  Plannery,  59  Mont.  534, 

'    I'^Kanaman     v.     Gahagan,     111  197  Pae.  996. 
Tex.  170,  230  S.  W.  141,  aS'g  — 
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person  entitled  thereto,  it  may  be  compelled  to  do  so  by  a  suit 
in  equity.^"  In  some  jurisdictions  mandamus  will  lie.*i  If  the 
corporation  refuses  to  issue  a  certificate  to  a  person  who  has 
title  to  the  stock,  such  person  may  treat  such  refusal  as  a 
conversion  of  the  stock  and  maintain  an  action  of  trover  to 
recover  damages.*^  As  a  rule  a  proceeding  to  compel  a  corpora- 
tion to  deliver  a  certificate,  or  an  action  for  damages  for  its 
failure  to  make  delivery  cannot  be  maintained  unless  the  cor- 
poration has  refused  delivery,^*  and  hence  not  until  after  a 
demand.^*  And  a  demand  and  refusal  are  essential  prereq- 
uisites to  an  action  for  conversion .^^  The  measure  of  damages 
for  breach  of  a  contract  to  issue  and  deliver  stock  is  the  value 
of  the  stock  at  the  time  of  the  breach.^® 

§  3485.  Cancellation  of  certificates.  Stock  issued  by  an  of- 
ficer to  himself  without  authority  and  in  fraud  of  the  corpora- 
tion, and  without  a  license  from  the  board  charged  with  the 
administration  of  the  Blue  Sky  Law  may  be  cancelled.^''  And 
so  may  stock  issued  for  property  where  it  is  void  because  the 
board  of  directors  did  not  fix  the  value  of  such  property  and 
enter  the  same  on  the  minutes  of  the  corporation,^*  or  stock 
issued  inadvertently  and  erroneously,  and  without  the  payment 
of  any  consideration  as  required  by  law.''*     Where  a  terminal 

20  E.  A.  Bradford  TJndertaking  said  5  per  cent,  amounted  to 
Co.  V.  King,  206  Ala.  158,  89  So.  $100,  or  one  share,  unless  he 
705.  "shall  prefer  same  to  accumulate  ' 

21  Motex  Oil  Corporation  v.  Tay-  and  receive  his  shares  or  certifi- 
lor,  —  Tex.  Civ.  App.  — ,  233  S.  cates  in  larger  blocks."  Swobe 
W.   520.  V.  Brietson  Mfg.  Co.,  279  Fed.  560. 

28  See    Ophir   Inv.    Co.   v.   Alex-  2B  See    §  3446,   supra, 

ander  Eealty  Corp.,  117  Wash.  637,  26  In  the  absence  of  proof  of  its 

"01  Pac.  897.  value   at   that   time,   the   plaintiff 

23  Gallatin  County  Farmers'  Al-  cannot  recover  more  than  nominal 
lianoe  v.  Flannery,  59  Mont.  534,  damages.  Davis  v.  Lime  Cola  Bot- 
197  Pa(^.   996.  tling    Works,    18    Ala.    App.    562, 

24  Gallatin  County  Farmers'  Al-  93  So.  328. 

liance  v.  Flannery,  59  Mont.   534,  avLilley   v.    Sterling   Oil   &   Ee- 

197   Pac.   996.  fining  Co.,  108  Kan.  686,  197  Pac. 

A  demand  is  necessary  where  a  201. 

corporation  appointed  plaintiff  its  28  See   §  3583,   infra, 

agent  for  the  sale   of  $500,000  of  29  Walker     Caldwell     Producing 

its   stock,  and  agreed  to  pay  him  Co.  v.  Menefee,  —  Tex.  Civ.  App. 

a    commission    of    5    per    cent,    in  — ,  240  S.  W.  1023. 
stock  as  fast  as  accumulation   of 
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railway  company  holds  all  its  property  in  trust  for  the  benefit 
of  railroad  companies  who  use  the  terminal,  individuals  who 
purchase  its  stock  with  notice  of  the  trust  and  therefore  take 
subject  to  its  provisions,  will  be  required  at  the  suit  of  the 
beneficiaries,  to  surrender  it  for  cancellation  on  payment  of  the 
amount  which  they  paid  for  it,  with  interest,  so  as  to  prevent 
it  from  getting  into  the  hands  of  bona  fide  purchasers  for  value, 
which  might  jeopardize  the  trust.'" 

IX.   UNAUTHORIZED    AND    FICTITIOUS    STOCK    AND    CERTIFICATES 

§  3486.  General  principles.'*  If  the  corporation  has  author- 
ity to  issue  the  stock,  mere  irregularities  in  issuing  it  will  not 
render  the  stock  void,  and  its  validity  cannot  be  questioned  on 
collateral  attack.'^  So  failure  to  observe  conditions  imposed  by 
the  commissioner  of  corporations  as  to  the  sale  of  stock  by  a 
corporation  does  not  make  the  stock  sold  in  violation  of  such 
conditions  void,  unless  the  statute  so  provides.''  A  certificate 
issued  without  authority  from  the  corporate  officers  purporting 
to  issue  it  is  not  legally  binding  upon  the  corporation  unless 
it  is  subsequently  ratified.'* 

§3488.  Estoppel  to  deny  validity.'^  A  corporation  is  not 
estopped  as  against  a  bona  fide  purchaser  to  deny  the  validity 
of  stock  which  is  void  because  issued  for  property  without  au- 
thority of  the  board  of  directors.'^  A  bona  fide  purchaser  of 
stock  issued  by  an  officer  of  the  corporation  to  himself  without 
consideration  and  in  fraud  of  the  corporation  takes  it  subject 
to  its  infirmities  and  to  the  right  of  the  corporation  to  cancel 
it.'" 


30  Chicago,  M.  &  St.  P.  R.  Co.  34  As  where  a  person  selling  it 
V.  Des  Moines  Union  E.  Co.,  254  signs  the  names  of  the  president 
U.  S.  196,  65  L.  Ed.  219,  rev  'g  254  and  secretary  to  it  without  au- 
I'ed.  927.  thority  to  do  so.     Hall  v.  Sabey, 

31  Overissues,   see   §3467,  supra.  58  Utah  343,  198  Pac.   1310. 

32  Winters  v.  Lindsay,  52  Cal.  36  Overissues,  see  §  3469,  supra. 
App.  93,  198  Pac.  43,  citing  5  36  Walton  v.  Standard  Drilling 
Fletcher   Cye.    Corp.,   §§  3485-3486.  Co.,  43   S.   D.   576,  181  N.   W.  96. 

33  Winters  v.  Lindsay,  52  Cal.  37  Lilley  v.  Sterling  Oil  &  Ee- 
App.  93,  198  Pae.  43,  citing  5  fining  Co.,  108  Kan.  686,  197  Pae. 
Fletcher   Cye.   Corp.,   §§3485-3486.  201. 
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§3490.  Forged  certificates.'*  Where  a  stock  certificate, 
complete  in  all  particulars  except  those  which  an  agent  or  em- 
ploye is  authorized  to  complete,  is  intrusted  to  that  employe, 
or  left  where  he  has  access  to  it,  the  corporation  will  be  held 
liable  for  his  acts  in  issuing  the  same  without  authority.*^  But 
where  the  certificate  is  not  complete,  and  can  only  be  made 
complete  by  the  criminal  act  of  the  employe  to  whom  it  is  in- 
trusted or  who  has  access  to  it,  the  act  of  the  corporation  in 
intrusting  it  to  him  or  giving  him  access  to  it  will  not  make  it 
liable  in  case  the  employe  forges  the  necessary  signatures  and 
issues  the  certificate,  since  the  forgery  by  the  employe,  and  not 
the  act  of  the  corporation,  is  the  proximate  cause  of  the  injury.*" 
Nor  is  the  corporation  made  liable  under  such  circumstances 
because  it  afterwards  accepts  the  certificate  as  collateral  security 
for  a  loan  without  knowledge  that  it  is  forged.*^  The  corpora- 
tion is  not  bound  to  assume  that  an  employe  whom  it  has  no 
reason  to  suspect  of  dishonesty  will  or  may  commit  a  crime, 
but  the  presumption  is  to  the  Contrary .^^ 

§  3492.  Certificates  signed  in  blank.*^  "Where  the  corpora- 
tion intrusts  certificates  of  stock  signed  in  blank  to  an  ofiicer 
or  agent  of  the  company  clothed  with  authority  to  issue  the 
same,  and  such  officer  or  agent  afterwards  fraudulently  issues 
them,  it  is  responsible  in  damages  to  persons  who  take  such 
fraudulently  issued  certificates  without  notice.** 

38  Effect  of  forged  transfers  of  stock  certificate  signed  in  blank 
stock,  and  liability  of  corporation  by  officers  is  stolen  by  employe, 
where  it  recognizes  such  trans-  see  note  in  31  Yale  Law  Journal 
fers,  see   §§  3832-3855,  infra.  773. 

39  Ehrieh  v.  Guaranty  Trust  Co.,  44  See  opinion  of  Hogan,  J.,  in 
194  N.  Y.  App.  Div.  658,  186  N.  Y.  Hudson  Trust  Co.  v.  American 
Supp.  103.  Linseed   Co.,   232    N.   Y.   350,    134 

40  Ehrieh  v.  Guaranty  Trust  Co.,  N.  E.  178,  rev'g  190  N.  Y.  App. 
194  N.   Y.  App.  Div.  658,  186  N.  Div.  289,  180  N.  Y.  Supp.  17. 

Y.  Supp.  103.  In  the  opinion  of  Hogan,  J.,  in 

41  Ehrieh  v.  Guaranty  Trust  Co.,  the  above  case,  concurred  in  by 
194  N.  Y.  App.  Div.  658,  186  N.  Y.  Crane,  J.,  it  was  held  that  there 
Supp.   103.  was   no   liability   where    a    certifi- 

42  Ehrieh  v.  Guaranty  Trust  Co.,  oate,  signed  in  blank  and  intrusted 
194  N.  Y.  App.  Div.  658,  186  N.  Y.  to  the  transfer  agent,  was  fraudu- 
Supp.   103.  leutly  issued  by  a  clerk  in  the  of- 

43  Liability  of  corporation  where  fiee   who   had  no   authority  to   is- 
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§3497.  Persons  entitled  to  protection  or  relief.  A  person 
who  accepts  a  certificate,  issued  by  an  employe  of  the  company 
to  himself  without  authority,  with  notice  that  countersigning 
and  registration  bjrthe  registrar  of  the  company's  stock  is  essen- 
tial to  give  the  certificate  validity,  is  charged  with  the  obligation 
of  knowing  or  ascertaining  that  a  purported  countersignature 
and  certificate  of  registration  thereon  are  genuine,  and  if  he 
fails  to  make  inquiry  as  to  their  genuineness  and  they  turn  out 
to  be  forged,  he  is  guilty  of  such  neglect  and  mistake  as  will 
prevent  him  from  claiming  that  the  company  was  negligent  in 
intrusting  certificates  signed  in  blank  to  its  transfer  agent.** 
It  has  been  held  that  even  though  the  certificate  does  not  by 
words  upon  its  face  specifically  require  countersignature  and 
registration  by  the  transfer  agent,  the  fact  that  a  blank  cer- 
tificate for  this  purpose  is  printed  upon  it,  which  purports  to 
have  been  executed  by  the  registrar,  taken  in  connection  with 
the  common  practice  to  require  countersignature  and  registra- 
tion, is  notice  to  a  person  acquiring  the  certificate  that  such 
countersignature  and  registration  are  essential  to  its  validity.*^ 

X.   EIGHTS  AND  REMEDIES  IN  CASE  OP  LOSS  OP  CERTIFICATE  OP  STOCK 

§  3499.  Right  of  corporation  to  indemnity.  Where  a  certifi- 
cate of  stock  has  been  issued  and  lost,  a  court  of  equity  will 
not  require  the  issuance  of  a  new  certificate  unless  it  is  "in 
duplicate"  without  providing  some  protection  to  the  corpora- 
tion.*'' The  act  of  a  corporation  in  proposing  to  issue  a  certi- 
ficate marked  "duplicate"  in  place  of  one  which  has  been  lost, 
and  in  demanding  a  bond  for  its  protection,  is  not  a  refusal  to 
issue  the  certificate  nor  a  denial  of  the  owner 's  rights  as  a  share- 
holder, so  as  to  authorize  him  to  rescind  his  contract  to  pur- 
sue certificates.  A  majority  of  N.  E.  178,  rev'g  190  N.  Y.  App. 
the  judges  who  concurred  in  hold-  Div.  289,  180  N.  Y.  Supp.  17. 
ing  that  the  company  was  not  lia-  16  Hudson   Trust   Co.    v.   Ameri- 

ble  did  so  on  the  ground  that  the  can  Linseed  Co.,  232  N.  Y.  350, 
holder  of  the  stock  was  guilty  of  134  N.  E.  178,  rev'g  190  N.  Y. 
negligence  in  taking  it  without  in-  App.  Div.  289,  180  N.  Y.  Supp.  17. 
qniry.  47  Davis   v.   Lime   Cola  Bottling 

45  Hudson  Trust  Co.  v.  Ameri-  Works,  18  Ala.  App.  562,  93  So. 
can  Linseed  Co.,  232  N.  Y.  350,  134      328. 
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chase  the  stock  from  the  corporation  and  to  recover  back  the 
purchase  price.** 


XI.   PAYMENT  FOE  STOCK 

§3501.  General  considerations.  The  Iowa  statute,  forbid- 
ding the  issuance  of  stock  except  upon  payment  of  the  full  par 
value  thereof  in  money  unless  leave  is  obtained  from  the  state 
executive  counsel,  in  terms  applies  only  to  domestic  corpora- 
tions.*' In  Tennessee  manufacturing  companies  can  receive  in 
payment  for  stock  only  money,  or  land  at  a  fair  cash  valuation, 
or  patent  rights  at  a  price  agreed  upon  between  the  subscriber 
and  the  corporation.^''  Provisions  of  the  federal  statutes  relat- 
ing to  payment  for  increased  stock  of  national  banks  are  con- 
trolling, and  state  statutes  relating  to  what  may  be  received  in 
payment  for  stock  must  yield  to  them.^^ 

§  3503.  Payment  in  property,  labor  or  services — The  rig'ht  in 
general.  Stock  may  be  paid  for  either  in  money  or  money's 
worth.^2    It  may  be  issued  for  property.^*    The  right  to  issue 

48  Davis  V.  Lime   Cola  Bottling      to  the  credit  of  the  plaintiff  bank 


Works,  18  Ala.  App.  562,  93  So. 
328. 

49  Lone  Tree  Bank  v.  Timmer- 
man,  193  Iowa  1320,  188  N.  "W. 
856. 

BO  United  Hosiery  Mills  Corp.  v. 
Stevens,  146  Tenn.  531,  243  S.  W. 
656. 

81  Citizens  Nat.  Bank  v.  Ste- 
venson, —  Tex.  Com.  App.  — ,  231 
S.  "W.  364,  rev'g  —  Tex.  Civ.  App. 
— ,  211  S.  W.  644. 

To  enable  the  defendant  to  pur- 
chase increased  stock  in  the  plain- 
tiff national  bank,  the  plaintiff's 
president  arranged  with  another 
national  bank  to  make  him  a  loan, 
to  be  evidenced  by  defendant's 
note  indorsed  by  the  president 
personally  and  to  be  secured  by 
the  stock  to  be  issued  to  the  de- 
fendant. The  arrangement  was 
carried  out,  and  the  other  bank 
placed    the    amount    of    the    note 


subject  to  its  check.  The  comp- 
troller of  the  currency  was  noti- 
fied that  the  money  for  the  in- 
creased stock  had  been  paid  in 
and  authorized  the  increase,  and 
stock  was  issued  to  defendant, 
who  indorsed  it  in  blank,  and  it 
was  then  forwarded  to  the  other 
bank  to  be  held  as  collateral  for 
the  defendant's  note,  as  agreed. 
Held,  that  there  was  a  payment  in 
money  for  the  stock,  which  sat- 
isfied both  the  federal  statute  and 
the  Texas  statute  prohibiting  the 
issuance  of  stock  except  for  money 
paid,  labor  done,  or  property  ac- 
tually received.  Citizens  Nat. 
Bank  v.  Stevenson,  —  Tex.  Com. 
App.  — ,  231  S.  "W.  364,  rev'g  — 
Tex.  Civ.  App.  — ,  211  S.  W.  644. 

B2  Hills  V.  Skagit  Steel  &  Iron 
"Works,  —  Wash.  — ,  210  Pac.  17. 

63  Northwest  Nat.  Motor  Car  & 
Vehicle     Co.     v.     McConnell,     — 
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stock  in  payment  for  property,  labor  or  services  is  expressly 
conferred  upon  corporations  by  the  constitutions  or  statutes  of 
many  of  the  states.^*  Proof  that  property  was  accepted  in  pay- 
ment of  a  subscription  in  lieu  of  money  does  not  vary  the 
written  subscription  contract  in  violation  of  the  parol  evidence 
rule.^^ 

§  3505.  —  Payment  in  services.  A  provision  prohibiting  the 
issuance  of  stock  except  fgr  money  paid,  labor  done  or  property 
actually  received  has  reference  to  labor  performed  for  the  com- 
pany after  its  incorporation,  and  does  not  embrace  services  in 
promoting  the  corporation. ^6  And  it  is  held  in  some  states  that 
under  such  a  provision  stock  cannot  legally  be  issued  for  services 
to  be  rendered  in  the  future.^'''  In  Maryland  stock  may  be  issued 
for  services  when  authorized  by  a  majority  of  all  of  the  stock 
at  a  meeting  duly  warned.^*  And  the  fact  that  services  for 
which  stock  is  issued  have  not  yet  been  performed  does  not 
affect  its  validity  as  between  the  person  to  whom  it  is  issued, 
who  has  contracted  to  render  the  services,  and  the  only  other 
person  interested  in  the  corporation  who  agrees  to  their  valua- 
tion.59  The  provisions  of  the  Maryland  statute  requiring  the 
books  of  a  corporation  issuing  stock  for  services  to  show  the 
transaction,  and  the  officers  to  file  a  certificate  showing  the  cir- 

Minn.  — ,  190  N.  W.  608;  Hills  v.  56  Kirkup   v.    Anaconda   Amuse- 

Skagit    Steel    &    Iron    Works,    —  ment  Co.,  59  Mont.  469,  17  A.  L. 

Wash.  — ,   210   Pae.    17;    Hood   v.  E.  441,  197  Pae.  1005. 

Caldwell,  50  Ontario  L.  R.   387.  67Bowen   v.    Imperial    Theatres, 

Property  may  be  taken  in  pay-  —    Del.     Ch.    — ,     115    Atl.    918; 

ment   for    stock,    but    it    must    be  Palmer  v.  Scheftel,  194  N.  Y.  App. 

done  by  a 'valid  contract  of  bar-  Div.  682,  186  N.  Y.  Supp.  84. 

gain  and  sale.     Joseph  T.  Eyerson  68  Evidence    held   to    show   that 

&  Son  V.  Peden,  303  111.  171,  135  stock  issued  to   a   contractor  was 

N.    E.    423,    rev'g    222    111.    App.  issued   pursuant   to   an   agreement 

150.  to   issue   it  to  him   for  construet- 

54  Tilden  v.  Barber,  268  Fed.  ing  a  building  for  the  corporation, 
587;  Winters  v.  Lindsay,  52  Cal.  and  with  intent  to  pass  the  title 
App.  93,  198  Pae.  43;  Horn  v.  thereto  to  him.  Larkin  v.  Mac- 
Smith,  85  Okla.  137,  204  Pae.  642;  lellan,  140  Md.  570,  118  Atl.  181. 
Krebs  v.  Oberrender,  274  Pa.  154,  S9  Larkin  v.  Maolellan,  140  Md. 
118  Atl.   19.  570,  118  Atl.  181. 

B5  Northwest  Nat.  Motor  Car  & 
Vehicle  Co.  v.  MoConnell,  — 
Minn.  — ,  190  N.  W.  608. 
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cumstances  and  details  of  the  transaction,  and  providing  pen- 
alties for  noncompliance,  are  designed  to  secure  a  public  record 
of  the  transaction  and  not  to  punish  the  stockholder,  and  a  fail- 
ure to  comply  with  them  will  not  invalidate  the  stock.®" 

§3506.  — General  nature  of  property  that  may  be  taken. 

The  property  must  be  such  as  the  corporation  may  lawfully 
acquire  and  hold  for  carrying  out  the  purposes  for  which  it 
was  organized,  or  in  which  it  is  authorized  to  invest  its  funds.®^ 
In  Delaware  a  corporation  cannot  issue  stock  to  a  person  in 
consideration  of  his  agreeing  to  lend  his  name  to  it,  at  least 
where  it  is  not  shown  that  the  directors  valued  his  name  and 
there  is  no  evidence  as  to  its  value  other  than  his  own  state- 
ment. And  especially  is  this  true  where  such  person  is  paid 
a  salary  for  acting  as  an  officer  of  the  corporation.®* 

§  3507.  —  Patents,  trade-marks,  secret  formulae,  etc.     An 

application  for  a  patent  is  such  property  as  may  be  turned  in 
in  payment  for  stock.®*  Where  stock  is  issued  to  a  person  in 
return  for  patents  assigned  by  him  to  the  corporation,  neither 
the  fact  that  the  instrument  of  assignment  has  been  lost,  nor  the 
fact  that  the  patented  article  was  never  used  by  the  company  is 
ground  for  denying  him  the  right  to  share  in  a  distribution  of 
surplus  assets  of  the  corporation  in  insolvency  proceedings.®* 

§  3508.  —  Mines,  mining  and  oil  leases,  etc.    An  oil  and  gas 

corporation  may,  issue  stock  in  payment  for  oil  and  gas  leases, 
provided  their  value  equals  the  par  value  of  such  stock.®* 

§  3511.  —  Further  illustrations.®®  A  corporation  formed  for 
the  purpose  of  operating  automobile  bus  or  stage  lines  may 
issue  stock  in   payment  for   automobiles  and  motor  trucks.®'' 

60  Larkin  v.  Maclellan,  140  Md.  Tire  Co.,  93  N.  J.  Eq.  293,  115  Atl. 

570,  118  Atl.  181.  525. 

eiHarn  v.  Smith,  85  Okla.  137,  65  Cassidy   v.    Hornor,    86   Okla. 

204  Pae.   642.  220,    208    Pae.    775. 

62Bowen    v.    Imperial    Theatres,  66  Payment    of    stock    sutscrip- 

—  Del.  Ch.  — ,  115  Atl.  918.  tions  in  good  will  is  the  subject  of 

63  Hills  V.   Skagit   Steel   &  Iron  a  note  in  24  A.  L.  E.  1285. 
Works,  —  Wash.  — ,  210  Pae.   17.  67Krebs  v.  Oberrender,  274  Pa. 

64  Bobbins    v.    Ideal    Wheel    &  154,   118   Atl.   19. 
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Stock  may  be  issued  in  payment  for  the  good  will  of  a  busi- 
ness.^* But  as  against  creditors,  stock  cannot  be'issued  in  pay- 
ment for  the  good  will  of  a  business  which  has  not  made  any 
money.^' 

§  3513.  Payment  in  notes,  bonds,  mortgages,  etc. — Effect  of 
charter  or  statutory  provisions.''''  It  has  been  held  that  a 
promissory  note  is  not  money  paid.'^i  But,  on  the  other  hand,  it 
has  been  held  that  the  taking  of  notes  for  stock  subscriptions 
does  not  violate  provisions  that  nothing  but  money  shall  be 
considered  as  payment  of  any  part  of  the  capital  stock  of  any 
ecrporation,''^  or  forbidding  the  issuance  of  stock  upon  payment 
of  the  full  value  thereof  in  money,  unless  leave  is  obtained  from 
the  state  executive  counsel.'*  In  Montana  a  corporation  may 
take  a  note  in  payment  of  a  subscription.''*  A  note  secured  by 
a  first  mortgage  on  real  estate  is  property  actually  received  with- 
in the  meaning  of  the  Oklahoma  constitution,  and  may  be  ac- 
cepted for  stock  by  an  insurance  company  which  is  authorized 
by  statute  to  invest  its  assets  in  loans  upon  improved  and  un- 
incumbered real  property.''^  A  note  amply  secured  by  a  mort- 
gage or  deed  of  trust  on  real  estate  is  held  to  be  property  received 
within  the  meaning  of  the  Texas  constitution.''®  But  the  constitu- 

68  Hills  V.  Skagit  Steel  &  Iron  .  American  Trust  &  Sav.  Bank  v. 
Works,  —  Wash.  — ,  210  Pae.   17.       Martinez,  26  N.  M.  370,   194  Pae. 

69  Joseph   T.   Eyerson   &   Son   v.       605. 

Peden,  303  111.  171,  135  N.  E.  423,  73  This    is    true    although    such 

rev  'g  222  111.  App.  150.  note  is  immediately  negotiated  by 

70  As  to  whether  a  note  is  prop-  the     corporation     at     a     discount, 
erty  actually  acquired,  see  Lofland  Lone    Tree   Bank   v.    Timmerman, 
V.  Cahall,  —  Del.  — ,   118  Atl.   1,    ,  193  Iowa  1320,  188  N.  W.  856. 
aff'g  —  Del.  Ch.  — ,  114  Atl.  224.  74  In  Montana  a  corporation  may 

71  Lofland  v.  Cahall,  —  Del.  — ,  take  a  note  in  payment  of  a  sub- 
118  Atl.  1,  aff'g  —  Del.  Ch.  — ,  scription.  Gallatin  County  Farm- 
114  Atl.  224.  ers '     Alliance'    v.     Flannery,     59 

72  Such    a    provision     does     not  Mont.  534,  197  Pae.  996. 

prevent   the   taking    of    notes    for  76  Harn  v.  Smith,  85  Okla.   137, 

stock  subscriptions  nor  invalidate  204  Pae.   642. 

stock   issued    under    such    circum-  76    See  Lone  Star  Life  Ins.  Co. 

stances.       Stockmen's      Guaranty  v.   Shield,  —  Tex.   Com.   App.  — , 

Loan    Co.    v.    Sanchez,    26    N.    M.  228  S.  W.  196,  rev'g  —  Tex.  Civ. 

499,  194  Pae.  603.  App.  — ,  202  S.  W.  211. 

And   such   a   note   is   valid   and  A  railway  company  may  legally 

enforceable     against     the    maker.  accept  notes  secured  by  deeds   of 
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tional  provision  is  violated  where  a  note  is  given  for  stock  and 
is  secured  by  a  pledge  of  the  stock,  a  certificate  for  the  stock 
is  attached  to  the  note,  it  is  agreed  that  the  stock  may  be  sold 
if  the  note  is  not  paid,  and  there  is  no  agreement  that  the  stock 
is  not  to  be  delivered  until  the  note  is  paid.'"'  And  it  has  been 
held  by  the  Texas  court  that  an  unsecured  note  is  not  property 
within  the  meaning  of  a  similar  provision  in  the  Colorado 
statutes.''*  Under  a  former  New  Jersey  statute  providing  that 
nothing  but  money  or  property  necessary  for  the  corporation's 
business  should  be  considered  as  payment  for  stock,  it  was  inti- 
mated that  a  bond  and  mortgage  could  not  be  taken  for  stock.''^ 

A  subscription  payable  in  installments  does  not  violate  a 
statute  forbidding  corporations  to  accept  notes  in  payment  for 
stock,  nor  is  it  invalid  as  an  effort  to  evade  the  statute,  especially 
where  another  statute  expressly  authorizes  subscriptions  pay- 
able in  installments.*" 

All  of  the  directors  of  a  corporation  cannot  issue  stock  to 
themselves,  accept  their  own  promissory  notes  in  payment  there- 
for, conceal  the  transaction  from  the  other  s]tockholderSj  and 
be  regarded  in  equity  as  the  legal  holders  of  the  stock. *^ 

§  3514.  —  Enf  orcea,bility  of  notes.  Some  courts  hold  that 
a  note  taken  for  stock  in  violation  of  the  provisions  of  a  con- 
stitution or  statute  is  not  void,  but  may  be  enforced  by  the 
corporation.**  And  it  is  held  by  some  courts  that  the  subscriber 
is  estopped  to  set  up  the  invalidity  of  such  a  note  as  against 
creditors.**    In  Texas  it  is  held  that  if  the  transferee  of  an  un- 

trust   upon   lands   in   payment    of  81  Lofland     v.     Cahall,    —  Del. 

subscriptions.    Lumpkin  v.  Brown,  — ,  118  Atl.  1,  aff'g  —  Del.  Ch.  — , 

—  Tex.   Com.  App.  — ,  229  S.  W.  114  Atl.  224. 

498,  rev'g  —  Tex.  Civ.   App.   — ,  88Penland  v.  Schramm,  —  Tex. 

206  S.  W.  217.  Civ.  App.  — ,  232  S.  W.  359.    And 

77Kanaman     v.     Gahagan,     111  see  Cahall  v.  Lofland,  —  Del.  Ch. 

Tex.    170,    230    S.    W.    141,    aff'g  — ,  114  Atl.  224,  aff'd  —  Del.  — , 

185   S.  W.   619.  118   Atl.    1. 

78  Western   Nat.   Bank  v.   Spen-  83  Morrison  v.  Mitchell,  —  Tex. 

cer,   —   Tex.    Com.    App.    — ,   244  Civ.  App.  — ,  243  S.  W.  555;  Da- 

S.  W.  123.  vis  V.  Mitchell,  —  Tex.  Civ.  App. 

TSWalz   V.    Oser,   93   N.   J.   Eq.  — ,  225  S.  W.  1117. 

280,  116  Atl.   16.  An  ofSoer  of  the  corporation  is 

80  Drake    Hotell    Oo.    v.    Crane,  estopped  to   deny   the  validity  of 

210  Mo.  App.  452,  240  S.  W.  859.  notes  given  by  him  for  stock  as 
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secured  note  has  knowledge  that  it  was  given  for  stock,  he  is 
piit  upon  notice  that  the  transaction  was  illegal.** 

§  3515.  Issue  of  stock  in  payment  of  debts.  A  corporation 
may  lawfully  issue  stock  to  a  subscriber  in  payment  of  its 
indebtedness  to  him.*^ 

§  3516.  Pledge  of  unissued  stock  by  the  corporation.  A  cor- 
poration having  unissued  stock  in  its  treasury  may  pledge  the 
same  as  security  for  a  debt.'® 


Xn. '  WATERED  OR  PICTITIOUSLT  PAID-UP  STOCK 

§  3517.  In  general ;  definitions  and  distinction?,.*'' 

§  3521.  Power  of  corporation  at  common  law — Issue  of  new 
stock  pursuant  to  increase  of  capital.** 

§3526.  Charter  provisions  and  statutes  and  constitutional 
regulations — Alabama.*®     The  constitutional  provision  is  not 

against    a    receiveir,    'where    they      those   to   whom   it   was   issued   in 


were  placed  among  the  assets  of 
the_  company  and  held  out  as  valid 
and  subsisting  obligations  with 
his  knowledge  and  consent.  Stu- 
art V.  Mitchell,  —  Tex.  Civ.  App. 
— ,  241  S.  "W.  713. 

84  Western  Nat.  Bank  v.  Spen- 
cer, —  Tex.  Com.  App.  — ,  244  S. 
W.  123. 

86  Eodgers  v.  Kerbaugh,  190  N. 
Y.  Supp.  245. 

86  Turner  v.  Tjosevig-Kennecott 
Copper  Co.,  116  Wash.  223,  199 
Pac.  312. 

Under  an  agreement  providing 
for  the  issuance  of  stock  to  per- 
sons who  had  advanced  money  to 
the  corporation,  and  as  between 
the  parties,  held  that  the  stock 
was  issued  to  one  of  them  as  se- 
curity for  the  repayment  of  such 
advances  with  a  bonus,  and  not 
in  payment  of  the  amount  ad- 
vanced by  him,  and  was  held  by 


trust  for  the  parties  to  such  agree- 
ment, and  that  said  party  agreed 
to  deliver  half  of  the  stock  so  is- 
sued to  the  other  party  as  soon 
as  said  advances  with  the  agreed 
bonus  were  repaid.  Smurr  v. 
Kamen,  301  111.  179,  133  N.  B. 
715,  rev'g  219  111.  App.  648,  649. 

87  Shares  without  expressed  par 
or  nominal  value,  see,  §  3456a,  su- 
pra. 

Liability  for  Payments  on 
Stock  Issued  for  Overvalued  Prop- 
•erty  or  for  Property  Not  Legal 
Payment  is  the  subject  of  a  note 
in  31  Yale  Law  Journal  883. 

88  The  right  to  sell  increased 
stock  at  less  than  par  is  the  sub- 
ject of  an  article  by  James  J. 
Milligan  in  6  St.  Louis  Law  Re- 
view 197. 

89  Constitution  quoted.  Terrell 
V.  Warten,  206  Ala.  ■  90,  89  So. 
297. 
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violated  by  a  statute  permitting  the  issuance  of  no  par  value 
stock.'** 

§3530.  — California.  "When  the  capital  of  a  corporation 
is  paid  in  in  something  other  than  money,  the  thing  accepted  in 
lieu  of  money  must  be  reasonably  near  its  equivalent. ' '  *^  The 
rules  with  respect  to  overvaluatioa  apply  to  mining  corpora- 
tions.'^ Except  as  affected  by  conditions  imposed  by  the  com- 
missioner of  corporations,  a  corporation  may  sell  or  exchange 
its  stock  on  a  less  than  par  basis  of  valuation,  but  in  such  case 
creditors  may  require  stockholders  to  respond  in  an  amount 
equaling  the  difference  between  the  price  paid  and  the  par  value 
of  the  shares.'* 

§  3533.  —  Delaware ;  District  of  Columbia.'*  In  Delaware 
it  is  permissible  for  a  corporation  to  issue  stock  in  exchange  for 
property  less  in  value  than  the  par  of  the  stock,  but  an  agree- 
ment that  stock  so  issued,  or  stock  issued  for  money  in  an  amount 
less  than  its  par  value,  shall  be  full  paid  and  nonassessable  is 
forbidden  as  against  the  company  or  its  creditors.'* 

§3537.  —  Idaiio.96 

§  3543.  —  Louisiana.  The  constitution  provides  that  no  cor- 
poration shall  issue  stock  except  for  labor  done  or  money  or 
property  actually  received.'''  The  issue  of  stock  is  valid  only  in 
so  far  as  value  has  been  received  therefor.'^  Carrying  stock 
on  an  open  account  for  a  person  is  not  equivalent  to  payment, 
though  his  financial  standing  is  good  and  the  amount  could  be 
collected  by  suit." 

90Eandie   v.    Winona   Coal   Co.,  Del.   Ch.  — ,  115  Atl.  918;   CahaJI 

206  Ala.  254,  19  A.  L.  E.  118,  89  v.  Lofland,  —  Del.  Ch.  — ,  114  Atl. 

So.    790.  224,  aff'd  —  Del.  — ,  118  Atl.  1. 

91  Rhode  V.  Dock-Hop  Co.,  184  96  Peters  v.  United  States  Mtg. 
Cal.  367,  194  Pac.  11.  Co.,  —  Del.  Ch.  — ,  114  Atl.  598. 

92  California  Nat.  Supply  Co.  96  Statute  quoted.  Anderson  v. 
V.    Dinsmore,    52    Cal.    App.    513,  Avey,  272  Fed.  664. 

199     Pae.     552;     California     Nat.  97Mackie  Pine  Products  Co.  v. 

Supply  Co.  V.  0  'Brien,  5L  Cal.  App.  Fredericks,  148  La.  687,  87  So.  712. 

606,.  197  Pac.  414.  96  Mackie  Pine  Products   Co.  v. 

93  Winters  v.  Lindsay,  52  Cal.  Fredericks,  148  La.  687,  87  So.  712. 
App.   93,   198   Pac.   43.  99  Maekde  Pine   Products  Co.  v. 

94  Delaware  constitution  quoted.  Fredericks,  148  La.  687,  87  So.  712. 
Bowen    v.    Imperial    Theatres,    — 
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§3550.  — Missouri.^  In  view  of  the  provisions  of  the  con- 
stitution and  the  statute  the  court,  in  a  suit  by  a  creditor,  may 
determine  what  portion  of  the  stock  issued  has  been  paid  not- 
withstanding a  certificate  of  incorporation  has  been  issued  to 
the  company  by  the  secretarj'-  of  state.* 

§3551.  — Montana.^  The  corporation  cannot  issue  stock 
in  the  first  instance  at  a  discount  or  in  any  manner  save  and 
except  for  full  value  or  agreement  to  pay  full  value  therefor.* 
Nor  can  it  issue  stock  to  promoters  for  their  services.^ 

§  3555.  —  New  Jersey.*  Any  conscious  or  intentional  over- 
valuation is  actual  fraud  within  the  meaning  of  the  statute.' 

§3561.  — Oklahoma.^  The  intent  of  this  provision  is  not 
to  limit  the  kind  of  property  that  may  be  received,  but  rather 
to  require  that  the  actual  value  of  the  property  so  received 
shall  equal  at  least  the  par  value  of  the  stock.^ 


§  3565.  —  South  Dakota. 

constitutional  prohibition.^" 

§3567.  —Texas." 

IConstitution  and  statute 
quoted.  Raleigh  Inv.  Co.  v. 
Bunker,  285  Mo.  440,  227  S.  W. 
121. 

2Ealeigh  Inv.  Co.  v.  Bunker, 
285  Mo.  440,  227  S.  W.  121. 

SConstitution  and  statute 
quoted.  Kirkup  v.  Anaconda 
Amusement  Co.,  59  Mont.  469,  179 
L.  E.  441,  197  Pac.  1005. 

4  Kirkup  v.  Anaconda  Amuse- 
ment Co.,  59  Mont.  469,  17  A.  L. 
E.  441,  197  Pac.  1005. 

5  See  §3505,  supra. 

6  Statute  quoted.  Tilden  v. 
Barber,  268  Fed.  587. 

7  Tilden  v.  Barber,  268  Fed.  587. 

8  Constitution  quoted.  Ham  v. 
Smith,  85  Okla.  187,  204  Pae.  642. 

9  Ham  V.  Smith,  85  Okla.  137, 
204  Pae.  642. 

10  In  a  suit  involving  an  ex- 
change by  a  corporation  of  shares 


Treasury  stock  is  not  within  the 


of  its  stock  for  shares  of  the  stock 
of  another  corporation,  it  was  held 
that  it  would  be  presumed,  in  the 
absence  of  a  showing  to  the  con- 
trary, that  the  stock  to  be  ex- 
changed was  stock  which  had  pre- 
viously been  legally  issued  and 
had  found  its  way  back  into  the 
treasury  of  the  company,  and 
hence  that  the  transaction  was  not 
in  violation  of  the  constitutional 
prohibition.  Osage  Oil  &  Refining 
Co.  V.  Haller,  280  Fed.  693. 

And  see  generally  §  3594,  infra. 

11  Constitution  quoted.  Kana- 
man  v.  Gahagan,  111  Tex.  170,  230 
S.  W.  141,  afe'g  185  S.  W.  619; 
Lurnpkin  v.  Brown,  —  Tex.  Com. 
App.  — ,  229  8.  W.  498,  rev'g  — 
Tex.  Civ.  App.  — ,  206  S.  W.  217. 

Payment  in  notes,  mortgages, 
etc.,  see  §§  3513,   3514,  supra. 


755 


§  3573]  Private  Corpoeations  [Ch.  56 

§3573.  — Wisconsin.  The  statute  prohibits  the  issue  of 
stock  except  in  consideration  of  money,  or  labor  or  property  at 
its  true  money  value  actually  received  by  the  corporation,  to 
the  par  value. ^^ 

§3576.  Valuation  of  property,  labor  or  services  received — 
In  general.^*  By  express  provision  of  the  statute  in  some 
states  the  judgment  of  the  directors  as  to  value  is  made  con- 
clusive in  the  absence  of  fraud, ^*  or  where  it  is  made  in  good 
faith  and  entered  in  the  minutes  of  the  corporation.^^  In  Cali- 
fornia it  is  not  sufficient  to  prove  merely  that  the  property  was 
overvalued,  but  it  must  be  clearly  shown  that  the  overvaluation 
was  with  fraudulent  intent,  and  there  is  no  liability  where  the 
overvaluation  is  due  to  an  honest  mistake  on  the  part  of  the 
directors.^^  A  valuation  agreed  upon  between  the  corporation 
and  the  stockholder  is  conclusive  unless  it  is  fraudulent  in  pur- 
pose and  effect.^'  But  if  the  parties  put  upon  the  property  a 
valuation  in  excess  of  what  they  know  or  believe  to  be  its  true 
value,  this  is  constructive  fraud  as  to  creditors,  and  as  to  them 
the  stock  will  be  deemed  paid  only  to  the  extent  of  the  actual 
value  of  the  property  received  in  exchange  for  it.^^    In  Illinois 

12  J.  L.  Mueller  Furnace   Co.   v.  value  of  such  property  and  enter 

Holmes,  175  Wis.   518,  185  N.  W.  the   same    on   the   minutes   of  the 

641.  corporation.     Otherwise   the  stock 

IS  See    also    §§3526-3573,    supra.  is  void  and  may  be  canceled.   Wal- 

Evidence  held  to  show  that  prop-  ton  ,  v.    Standard   Drilling   Co.,  43 

erty  turned  over  to  a  corporation  S.  D.  576,  181  N.  W.  96. 
for  stock  was  worth  the  par  value  A   finding   in    a   suit   to    cancel 

of    the    stock,    so    that    the    stock  stock  issued  for  property  that  it 

was  fully  paid  and  nonassessable.  was   issued   for   inadequate    value 

Hills     V.     Skagit     Steel     &     Iron  will  be   sustained,  where  there  is 

Works,  —  Wash.  — ,  210  Pac.  17.  no  evidence  offered  to  show  good 

14Anderson    v.    Avey,    272   Fed.  faith  in  fixing  the  valuation,  and 

664;  Bowen  v.  Imperial  Theatres,  no    entry   in   the  minutes   setting 

—  Del.  Ch.  — ,  115  Atl.  918.  forth  the  judgment  of  the   direc- 

Such  a  provision  does  not  apply  tors    as    to    value.      Northwestern 

where     directors    issue     stock    to  Mfg.  &  Milling  Co.  v.  French,  44 

themselves    for    services.     Lofland  S.  D.  195,  183  N.  W.  117. 
V.  Cahall,  —  Del.  — ,  118  Atl.  1,  16  Andrews  v.  Panama   Oil  Co., 

aff'g  —  Del.  Ch.  — ,  114  Atl.  224.  50  Cal.  App.  764,  195  Pae.  963. 

IB  Under    such     a    provision    if  ITKaye    v.    Metz,    186    Cal.    42, 

property  of  any  kind  is  accepted  198  Pac.   1047. 
in   lieu'  of    money   for   stock,    the  18  Kaye  v.  Metz,  186  Cal.  42,  198 

board    of    directors    must    fix    the  Pac.   1047. 
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payment  for  stock  with  property  is  no  payment  except  to  the 
extent  of  the  true  value  of  the  property.^®  In  Michigan  full 
paid  stock  may  be  issued  in  exchange  for  property  at  any  figure 
which  the  directors  in  good  faith  fix,  and  the  subsequent  judg- 
ment of  the  court  or  jury  as  to  the  ya,lue  of  the  property  can- 
not be  substituted  for  the  good  faith  exercise  of  the  directors* 
discretion.*"  The  true  value  rule  prevails  in  Missouri.^^ 
Property  turned  over  to  the  corporation  for  stock  must  be  fully 
equal  to  the  value  placed  upon  it,  and  its  value  is  determined  by 
the  fact,  and  not  by  the  opinions  of  the  persons  turning  it  over, 
even  though  they  may  honestly  believe  it  to  be  worth  the  amount 
certified.^*  In  New  Jersey  property  or  labor  must  be  valued 
by  the  directors  before  it  can  lawfully  be  received  for  stock.*'  In 
Pennsylvania,  where  stock  is  issued  in  payment  for  property  at 
a  valuation  made  in  good  faith  at  the  time  of  the  transaction, 
such  valuation  is  binding  on  the  creditors  of  the  corporation.** 

§3577.  — Good  will,  franchises  and  other  intangibles  or 
prospects.**  ^  "While  the  hopes  or  prospects  for  a  property 
affect  its  immediate  cash  value,  it  is  that  cash  value,  and  not 
the  future  value  of  the  property  if  the  hopes  or  prospects  are 
realized,  which  must  be  taken  as  the  basis  of  capitalization."  *^ 

§3578.  — Questions  of  law  and  fact;  evidence  and  proof. 

Evidence  as  to  the  value  of  property  at  a  later  date  is  evidence 
as  to  its  value  when  it  was  turned  over  to  the  corporation  for 
stock.*' 

§3579.  Effect  of  issue,  or  agfreement  to  issue,  watered  stock; 

fraudulent  aspect — In  j^eneral.     Issuance  of  stock  for  prop- 
is  Joseph  T.  Eyersnn  &  Son  v.  money    the    value    of    the    stock. 

Peden,  303  111.  171,  135  N.  E.  423,  Ealeigh    Inv.    Co.    v.    Cureton,   — 

rev'g  222  111.  App.  150.  Mo.  App.  — ,  232  S.  W.  766. 
20Oehring    v.    Fox    Typewriter  23Bowen   v.   Imperial   Theatres, 

Co.,  272  Fed.  838.  —  Del.  Ch.  — ,  115  Atl.  918. 
81Bobb  V.  Walmar  Theater  Co.,  24Krebs  v.  Oberrender,  274  Pa. 

206  Mo.  App.  236,  227  S.  W.  841.  154,  118  Atl.  19. 
82Bobb  V.  "Walmar  Theatei  Co.,  25  gee  §§3507-3511,  supra. 

206  Mo.  App.  236,  227  S.  W.  841.  86  Rhode    v.   Doek-Hop   Co.,   184 

Stock  issued  for  property  is  not  Oal.  367,  194  Pae.  11. 

full  paid  unless  the  property  is  at  27  Hills   v.   Skagit   Steel   &•  Iron 

the     time     reasonably     worth     in  Works,  —  Wash.  — ,  210  Pae.  17. 
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erty  at  an  excessive  valuation  is  a  fraud  on  future  creditors  and 
stockholders.^* 

§3580.  — Effect  in  ultra  vires  aspect.  Where  watered  or 
fictitiously  paid-up  stock  is  not  declared  by  statute  to  be  void, 
its  issuance  is  at  most  an  executed  ultra  vires  transaction  of 
which  the  corporation  cannot  complain.**  Where  stock  issued 
for  property  taken  at  a  less  valuation  than  that  fixed  by  a 
permit  of  the  state  commissioner  of  corporations  authorizing  its 
sale  is  not  void,  its  validity  cannot  be  collaterally  attacked.*" 

§3583.  — Effect  as  against  the  corporation.  Where  a  cor- 
poration issues  stock,  paid  for  in  property,  as  full  paid,  such 
contract  is  binding  as  between  the  stockholders  and  the  corpora- 
tion, and  it  cannot  collect  more  from  them,*i  nor,  in  the  absence 
of  fraud,  can  it  maintain  an  action  to  cancel  stock  for  mere 
inadequacy  of  a  consideration  which  it  has  accepted  therefor.** 
And  where  stock  certificates  recite  that  the  stock  is  fully  paid 
and  nonassessable,  neither  the  corporation  nor  its  officers  can 
deny  the  truth  of  the  representations  so  made.**  Where  a  cor- 
poration issues  watered  or  fictitiously  paid-up  stock,  with  the 
consent  of  all  the  stockholders,  and  there  is  no  charter,  statutory, 
or  constitutional  provision  rendering  the  transaction  void,  the 
agreement  is  valid  and  binding  as  against  the  corporation,  and  it 
cannot  afterwards  repudiate  the  same  and  exclude  the  holders 
of  the  stock,  or  compel  them  to  pay  the  difference  between  the 
par  value  of  the  stock  and  what  has  been  paid  or  agreed  upon 
as  full  payment.**    In  Louisiana  stock  issued  without  receiving 

28  Jose  V.  TJttey,  185  Cal.  656,  32  ^oule  v.  Kunkle,  71  Colo.  221, 
199  Pac.  1037.  205  Pae.  529. 

29  Vasey  v.  New  Export  Coal  33  That  it  is  not  fully  paid  is  no 
Co.,  89  W.  Va.  491,  109  S.  E.  619.  defense    to    mandamus    to    compel 

30  An  action  by  the  purchaser  a  transfer  on  the  corporate  books 
of  such  stock  against  the  seller  to  under  such  circumstances.  Hight 
recover  damages  on  the  ground  v.  Farmers'  Grain  Co.,  214  111. 
that  it  was   of  no   value  because  App.  195. 

issued    contrary    to    the   terms    of  34  Vasey    v.    New    Export    Coal 

the   permit   is   a  collateral   attack  Co.,  89  W-  Va.  491,  109  S.  E.  619, 

on  the  issue,  and  cannot  be  main-  citing     5     Fletcher      Cyc.     Corp., 

tained.      Winters    v.    Lindsay,    52  §  3583. 

Cal.  App.  93,  198  Pac.  43.  Where   all   of   the   incorporators 

31  Sheppard  v.  Larkin,  —  Mo.  and  stocjcholders  are  parties  to  an 
App.  — ,  226  S.  W.  1021.  agreement  whereby  property  is  ac- 
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value  therefor  is  void  and  may  be  cancelled  at  the  suit  of  the 
corporation.  The  corporation  cannot  cure  the  nullity  of  such 
stock  by  consent,  and  hence  cannot  be  estopped  to.  set  up  its  in- 
validity.*® In  Nevir  York  where  stock  purporting  to  be  fully 
paid  is  issued  to  original  subscribers  for  services  to  be  there- 
after performed,  there  is  a  contractual  obligation  on  their  part 
to  pay  its  par  value,  which  may  be  enforced  at  law  by  the  cor- 
poration or  its  legal  representatives.'®  Under  the  South  Dakota 
statute  stock  issued  for  property  is  void  and  may  be  canceled, 
if  the  value  of  such  property  is  not  fixed  by  the  board  of  direc- 
tors and  entered  on  the, minutes  of  the  corporation."  In  Wis- 
consin stock  issued  purely  as  a  gratuity  is  void,  and  gives  the 
person  to  whom  it  is  issued  no  rights  as  against  the  corporation, 
and  no  right  to  share  in  a  distribution  of  its  assets  on  its  dissolu- 
tion.'* 


eepted  in  payment  of  a  subscrip- 
tion and  there  are  no  creditors, 
and  there  is  no  fraud,  the  corpora- 
tion cannot  question  the  transac- 
tion or  recover  the  amount  of  the 
subscription  in  money,  regardless 
of  the  value  of  such  property.- 
Northwest  Nat.  Motor  Car  & 
Vehicle  Co.  v.  McDonnell,  —  Minn. 
— ,  190  N.  W.  608. 

Where  pursuant  to  a  resolution 
adopted  at  a  stockholders'  meet- 
ing and  confirmed  by  the  board  of 
directors,  stock  is  issued  in  pay- 
ment for  patents  assigned  to  the 
corporation,  and  there  was  no  ac- 
tual or  constructive  fraud  in  the 
transaction  and  the  rights  of  credi- 
tors are  not  involved,  the  person 
to  whom  such  stock  is  issued  is  en- 
titled to  share  in  the  distribution 
of  the  surplus  assets  of  the  corpo- 
ration among  its  stockholders  on 
its  insolvency,  regardless  of  the 
fact  that  the  patents  were  not 
worth  the  par  value  of  the  stock 
issued  for  them,  and  that  the  di- 
rectors acted  arbitrarily  and  with- 
out  proof    in    fixing    their    value. 


Eobbins  v.  Ideal  Wheel  &  Tire  Co., 
93  N.  J.  Eq.  293,  115  Atl.  525. 

Where  stockholders  of  a  cor- 
poration offer  its  property  lo  a 
new  corporation,  without  placing 
any  value  on  it,  in  full  payment  of 
their  subscriptions  to  stock  in  the 
new  company,  which  offer  they  ac- 
cept while  acting  as  directors  of 
the  new  company,  they  are  there- 
by released  from  all  liability  to 
the  corporation,  and  if  they  over- 
value such  property  they  are  not 
liable  for  such  overvaluation  to 
the  corporation  or  its  trustee  in 
bankruptcy.  Joseph  T.  Byersoii  & 
Son  V.  Peden,  303  111.  171,  135  N. 
E.  423,  rev'g  222  111.  App.  150. 

SB  Mackie  Pine  Products  Oo.  v. 
Fredericks,  148  La.  687,  87  So.  712. 

S6  Palmer  v.  Scheftel,.194  N.  Y. 
App.  Div.  682,  186  N.  Y.  Supp.  84. 

37  Northwestern  Mfg.  &  Mill.  Co. 
V.  French,  44  S.  D.  195,  183  N.  W. 
117;  Walton  v.  Standard  Drilling 
Co.,  43  S.  D.  576",  181  N.  W.  96. 

38  L.  J.  Mueller  Finance  Co.  v. 
Holmes,  175  Wis.  518,  185  N.  W. 
64L 
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§  3584.  —  Effect  as  against  subscribers  or  purchasers.^' 

§3585.  — Effect    as    against    dissenting    stockholders.     A 

stockholder  cannot,  maintain  a  suit  for  the  benefit  of  the  corpora- 
tion to  cancel  stock  because  of  mere  inadequacy  of  a  considera- 
tion which  it  has  accepted  therefor,*"  or  to  recover  an  alleged 
difference  between  the  par  value  of  stock  and  the  value  of 
property  given  for  it,*^  where  the  corporation  could  not  do  so. 
Where  it  was  agreed  between  incorporators  that  each  was  to 
receive  stock  in  a  proposed  corporation  in  proportion  to  the 
value  of  the  assets  contributed  to  the  corporation  by  him,  but 
as  a  result  of  an  excessive  overvaluation  of  assets  contributed  by 
other  incorporators,  etc.,  they  received  more  of  the  stock  than 
they  were  entitled  to  under  the  agreement,  and  the  plaintiff 
received  less,  it  was  held  that  the  fact  that  the  statute  was 
violated  by  the  issue  of  stock  to  the  other  incorporators  having  a 
face  value  in  excess  of  the  value  of  the  assets  received  in  pay- 
ment for  the  same  did  not  prevent  an  enforcement  of  the  plain- 
tiff's rights  under  the  agreement,  since  such  enforcement  did  not 
involve  a  violation  of  the  statute.*^ 

§  3586.  —  Effect  as  against  consenting  or  acquiescing  stock- 
holders. "When  a  corporation  issues  its  stock  as  full  paid,  with- 
out receiving  its  par  value  in  money  or  property,  the  trans- 
action cannot  be  assailed  by  stockholders  who  participated,  con- 
sented or  acquiesced.**  To  authorize  a  stockholder  to  maintain 
a  suit  on  his  own  account  to  cancel  stock  of  other  stockholders, 
based  on  the  sale  to  the  public  and  to  himself  of  stock  which 
has  been  issued  as  full  paid  for  an  inadequate  consideration,  he 
must  allege  and  prove  that  he  was  an  innocent  purchaser.**  A 
stockholder  cannot  maintain  such  a  suit  where  he'  paid  less  than 

39  See  §  3583,  supra.  stock  conclusive  in  the  absence  of 

Enforceability    of    notes    given  fraud,    and    no    fraud    is    alleged, 

for   stock,  see   §  3514,   supra.  Anderson   v.  Avey,  272   Fed.   664. 

40Soule  V.  Kunkle,  71  Colo.  221,  42  Ritchie  v.  W.   G.  Strange  Oil 

205  Pac.  529.  &  Eefining  Co.,  279  Fed.  49. 

41  Anderson   v.    Avey,    272   Fed.  43  Vasey    v.    New    Export    Coal 

664.  Co.,  89  "W.  Va.  491,  109  S.  B.  6ft,. 

As  where  the  statute  makes  the  44Soule  v.  Kunkle,  71  Colo.  221, 

judgment  of  the  directors  as  to  the  205  Pac.  529. 
value    of    property    received    for 
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par  for  his  own  stock  which  was  issued  to  him  as  full  paid,  since 
in  such  case  he  is  not  in  court  with  clean  hands,  nor  where  his 
stock  is  a  part  of  that  originally  issued  to  the  defendant  for  an 
inadequate  consideration,  which  was  afterwards  donated  by  the 
defendant  to  the  corporation  as  treasury  stock  for  resale.*^ 
Stockholders  who  consent  to  the  entry  of  a  default  judgment 
against  a  corporation  in  favor  of  a  stockholder  for  an  amount 
representing  the,  difference  between  the  par  value  of  his  stock 
and  the  value  of  property  given  to  the  corporation  for  it,  which 
he  has  been  obliged  to  pay  to  a  judgment  creditor,  cannot  after- 
wards attack  such  judgment  on  the '  ground  that  the  amount 
paid  by  the  stockholder  was  not  a  debt  of  the  corporation.  Nor 
can  a  person  who  purchases  stock  pending,  and  with  knowledge 
of  the  suit  in  which  the  default  judgment  is  rendered,  and  with 
knowledge  that  it  is  not  being  defended.*^ 

§  3587,  —  Effect  as  against  subsequent  transferees.*'''  A  pur- 
chaser of  watered  or  fictitiously  paid-up  stock  is  liable  to  the 
corporation  for  the  difference  between  the  par  value  of  the  stock 
and  the  value  of  property  conveyed  to  the  corporation  for  it,  if 
he  takes  it  with  knowledge  of  the  facts.*^  Recitals  in  stock  cer- 
tificates that  the  stock  evidenced  thereby  is  full  paid  and  non- 
assessable estop  the  corporation  from  claiming  the  contrary  as 
against  subsequent  purchasers  for  value  without  knowledge  of 
the  facts  or  of  facts  sufficient  to  put  them  on  inquiry.*'  But  it 
is  not  estopped  as  against  a  transferee  who  takes  with  knowledge 
of  the  facts,  or  with  such  notice  as  would  in  equity  attribute 
knowledge  to  him.^"  In  South  Dakota  a  bona  fide  purchaser  of 
stock  which  is  void  because  it  was  issued, for  property  without 

46  Soule  V.  Kunkle,  71  Colo.  221,  This  is  true  where  the  purchaser 

205  Pae.  529.  .acquires  notice  after  he  has  agreed 

46  Sheppard   v.    Larkin,   —   Mo.  to  purchase  the  stock,  but  before 

App.  — ,  226  S.  W.  1021."  he  has  actually  completed  the  pur- 

W  Liability     to     creditors     see  chase    by    paying    the    price,    and 

§  3597,  3771.  though    he    has    in    the    meantime 

48  Jose  V.  Utley,  185  Cal.  656;  agreed  to  sell  some  of  the  com- 
199  Pac.  1037.  pany's  stock  to  third  persons,  ex- 

49  Bdwen   v.   Imperial    Theatres,  pecting  to  supply  it  from  the  stock 

—  Del.  Ch.  — ,  115  Atl.  918.  he  has  agreed  to  purchase.   Bowen 
60  Bowen   v.    Imperial   Theatres,      v.  Imperial  Theatres,  —  Del.  Ch. 

—  Del.  Ch.  — ,  115  Atl.  918.  — ,  115  Atl.  918. 
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authority  of  the  board  of  directors,  and  without  their  having 
fixed  the  value  of  such  property  and  entered  the  same  on  the 
minutes  of  the  corporation,  takes  it  subject  to  its  infirmities  and 
to  the  right  of  the  corporation  to  cancel  it.^^ 

A  person  who  sells  watered  or  fictitiously  paid-up  stock  to  an 
innocent  purchaser  for  value  is  liable  to  the  corporation  for  the 
difference  between  the  par  value  of  the  stock  and  the  value  of 
property  received  by  the  corporation  for  it.^** 

§3588.  Issuance  to  directors,  officers  or  favored  persons. 

Where  the  statute  provides  that  increased  stock  shall  be  sold 
at  a  price  fixed  by  the  stockholders,  but  at  not  less  than  par, 
neither  the  board  of  directors  nor  corporate  oncers,  acting  with- 
out any  authorization  by  the  directors  or  stockholders,  can  bind 
the  corporation  by  a  sale  of  it  to  an  officer  at  less  than  par,  nor 
can  the  ofiicers,  without  such  authority,  issue  it  to  an  officer 
gratuitously  for  his  assistance  in  financing  the  company.^* 
Directors  cannot  issue  stock  to  themselves  gratuitously,  and  if 
they  do  so  the  transaction  is  constructively  fraudulent,  and  is 
voidable  at  the  election  of  the  corporation  or  its  receiver.^* 
Where  directors,  in  breach  of  trust,  issue  stock  to  themselves  for 
nothing,  in  pursuance  of  a  plan  to  gain  control  over  the  corpora- 
tion's  affairs,  a  recital  in  the  certificates  that  the  stock  is  full- 
paid  and  nonassessable  does  not  estop  the  corporation  from 
denying  their  validity  as  against  said  directors,*^  or  their  trans- 
ferees with  notice,^®  since  the  recital,  while  in  form  a  statement 
by  the  corporation,  is  in  fact  to  be  regarded  as  a  statement  by 

61  Walton   V.   Standard   Drilling  breach  of  trust  cannot  be  canceled 

Co.,  43  S.  D.  576,  181  N.  V-  ^6.  in  a  suit  by  a  transferee  to  com- 

B2  Jose  V.  TJtley,  185  Cal.  656,  199  pel  the  corporation  to  transfer  it 

Pac.   1037.  to  him  although  the  parties  stipu- 

63  Stevenson  v.  Sieklesteel  Lum-  late  that  this  may  be  done  in  case 

ber  Co.,  219  Mich.  18,  188  N.  W.  of  a  decree  in  favor  of  the  defend- 

449.  ,  ant,  where   the   director  to   whom 

B4Lofland  v.  Cahall,  —  Del.  — ,  it   was   originally   issued  was   not 

118   Atl.   1,   afE'g  —  Del.   Ch.  — ,  a  party  to  the  proceeding;  Bowen 

114  Atl.   224;   Bowen  v.  Imperial  v.  Imperial  Theatres,  —  Del.  Ch. 

Theatres,  —  Del.  Ch.  — ,  115  Atl.  — ,  115  Atl.  918. 

918.                                    •  65  Bowen   v.   Imperial   Theatres, 

Stock    issued    to    directors    by  —  Del.  Ch.  — ,  115  Atl.  918. 

themselves     gratuitously     and     in  66  See  §  3587,  supra. 
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the  directors  themselves,  and  therefore  they  will  not  be  permitted 
to  rely  on  it  as  a  defense  to  their  own  fraud.^' 

§3589.  Rights  of  creditors  as  to  water  or  overvaluation — 
In  general.  Stockholders  who  receive  stock  for  property  at 
an  overvaluation  are  liable  to  creditors  for  the  difference  between 
the  value  of  the  property  transferred  and  the  par  value  of  the 
stock.5*  The  theory  on  which  creditors'  bills  are  sustained 
against  stockholders  is  that  the  stockholders  have  not  paid  for 
their  stock,  and  that  in  paying  judgment  creditors  they  are 
merely  paying  what  they  justly  owe  to  the  corporation  to 
enable  it  to  pay  its  judgment  debt.^^  Where  a  corporation  is 
reorganized,  and  the  property  of  the  old  company  is  turned  over 
to  the  new  company  in  return  for  shares  of  its  stock  issued  to 
the  stockholders  of  the  old  company,  and  the  new  company  fails, 
the  burden  is  on  those  who  so  disposed  of  the  assets  of  the  old 
company  to  show  that  the  property  so  turned  over  equaled  the 
value  of  the  stock  for  which  it  was  considered  to  be  paid.^"  In 
a  suit  by  a  receiver  for  the  benefit  of  creditors  the  stockholder 
cannot  avoid  liability  because  he  was  induced  to  purchase  his 
stock  by  the  misrepresentations  of  an  agent  of  the  corporation 
that  it  was  fully  paid  and  nonassessable.®^ 

§  3590.  —  Fraud  doctrine  and  the  trust-fund  doctrine.  Some 
of  the  courts  base  the  liability  on  the  ground  that  the  capital 
stock  of  a  corporation  is  a  trust  fund  for  the  benefit  of  its 
creditors.®^    Other  courts  hold  that  the  liability  to  creditors  is 

67Bowen   v.   Imperial   Theatres,  —  Mo.  App.  — ,  232   S.   W.   766; 

—  Del.  Ch.  — ,  115  Atl.  918.  Sheppard  v.  Larkin,  —  Mo.  App. 

68  Winters   v.   Lindsay,    52    Cal.  — ,  226  S.  W.  1021. 

App.  93,  198  Pae.  43 ;  Sherman  v.  69  Sheppard   v.    Larkin,   —   Mo. 

S.  K.  D.  Oil  Co.,  185  Cal.  534,  197  App.  — ,  226  S.  W.  1021. 

Pae.  799;  Mills  v.  Brady,  185  Cal.  60  Joseph   T.   Eyerson   &   Son   v. 

317,  196  Pae.  776;  Ehode  v.  Dock-  Peden,  303  111.  171,  135  N.  E.  423, 

■  Hop  Co.,   184   Cal.    367,    194   Pae.  rev'g,  222  111.  App.  150. 

11;   Joseph  T.  Eyerson  &   Son  v.  61  Butterworth     v.     Eoss,      238 

Peden,  303  111.  171,  135  N.  E.  423,  Mass.  279,  130  N.  E.  678. 

rev'g  222   111.   App.    150;   Butter-  62Bobb  v.  Walmar  Theater  Co., 

worth  V.  Eoss,  238  Mass.  279,  130  206  Mo.  App.  236,  227  S.  W.  841; 

N.    E.    678;    Ealeigh    Inv.    Co.    v.  Palmer  v.  Scheftel,  194  N.  Y.  App. 

Bunker,   285  Mo.   440,   227   S.  W.  Div.  682,  186  N.  Y.  Supp.  84.   And 

121;  Ealeigh  Inv.  Co.  v.  Cureton,  see  Moore  v.  MofEatt,  —  CaL  — , 

763 


§  3590]  Peivate  Coepobations  [Ch.  56 

grounded  on  fraud,  actual  or  constructive.®'  A  person  giving 
credit  to  a  corporation  is  entitled  to  rely  upon  its  ostensible 
capitalization  as  the  basis  for  the  credit  given,  and  when  the 
corporation  issues  watered  stock,  thereby  creating  the  appearance 
of  a  capitalization  in  excess  of  its  real  assets,  the,  transaction 
necessarily  involves  the  misleading  of  subsequent  cred"tors,  and, 
whether  done  with  that  purpose  or  not,  is  at  least  a  constructive 
fraud  upon  them.®* 

§  3591.  —  Issue  at  discount,  or  for  inadequate  value  or  as 
bonus.  Subsequent  creditors  who  deal  with  a  corporation  on 
the  faith  of  its  capital  stock  may  compel  the  holders  of  stock 
issued  as  a  boiius  to  pay  its  par  value.®*  In  Louisiana  a  person 
to  whom  stock  is  issued  in  payment  for  servites  cannot  be  com- 
pelled by  a  receiver  of  the  corporation  to  pay  cash  for  the 
stock,  as  a  subscriber  might  be,  even  though  the  services  were 
not  worth  the  par  value  of  the  stock.®® 

§  3594.  —  As  to  treasury  stock  and  stock  bought  in  or  for- 
feited. The  statutes  and  constitutional  provisions  do  not  ap- 
ply to  sales  of  treasury  stock  that  has  once  been  paid  for  in 
full.®''  So  they  do  not  apply  to  the  issuance  of  stock  in  lieu  of  a 
like  number  of  shares  previously  purchased  from  the  corpora- 
tion at  par  and  then  given  to  it  by  the  holders,  and  such  stock 
is  not  subject  to  cancellation  by  the  corporation  because-  issued 
without  consideration.®*    This  exception  to  the  general  doctrine 

204  Pac.  220;  Brooks  v.  Buys,  217  Brooks  v.  Buys,  217  Mich.  263,  186 

Mich.  263,  186  N.  W.  472.  N.  W.  472. 

63  California  Nat.  Supply  Co.  v.  6b  Butterworth  v.  Eoss,  238 
O'Brien,  51  Cal.  App.  606,  197  Pae.  Mass.  279,  130  N.  E.  678;  Scott  v. 
414;  Rhode  v.  Dock-Hop  Co.,  184  Barton,  285  Mo,  427,  226  S.  W. 
Cal.   367,  194  Pac.   11.  958. 

64  California  Nat.  Supply  Co.  v.  66  Walmsley  v.  Brothers,  —  La. 
O'Brien,  51  Cal.  App.  606,  197  Pae.  — ,  92  So.  766. 

414;   Rhode  v.  Dock-Hop  Co.,   184  67  Osage   Oil   &   Eefining   Co.   v. 

Cal.  367,  194  Pac.  11.  Haller,   280   Fed.    693;    Lone   Star 

Where      original      incorporators  Life   Ins.    Co.    v.    Shield,   —   Tex. 

certify   in  the   articles   that   they  Com.  App.  — ,  228  S.  W.  196,  rev'g 

have     paid     for     their     stock     in  —  Tex.   Civ.   App.  — ,   202   S.   W. 

property  when  they  have  not  con-  211;    Hood    v.    Caldwell,    50    On- 

veyed  the  property  to  the  corpora-  tario  L.  E.  387. 

tion,   this    constitutes    a   construe-  68  Johnson  v.  Belle  Point  Lum- 

tive    fraud   upon   the    corporation.  ber  Co.,  —  Ky.  — ,  244  S.  W.  906. 
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does  not  apply  where  the  transaction  under  which  the  corpora- 
tion reacquires  the  stock  is  not  in  good  faith,  but  is  a  mere  de- 
vice on  the  part  of  the  stockholders  to  avoid  payment  in  full,®* 
nor  where  it  appears  that  the  stock  was  not  paid  for  in  full  by 
the  person  to  whom  it  was  originally  issued.'"' 

§  3595.  —  Antecedent  creditors  and  creditors  with  notice  or 
assenting.  The  liability  exists  only  in  favor  of  those  creditors 
who  extend  credit  on  the  faith  of  the  capital  stock  being  paid 
ia.''^  The  holders  of  watered  or  fictitiously  paid-up  stock  can- 
not be  compelled  to  pay  its  full  par  value  by  or  for  the  benefit 
of  persons  who  became  creditors  before  the  stock  was  issued,'^ 
or  of  creditors  who  gave  credit  to  the  corporation  with  knowledge 
of  the  terms  on  which  the  stock  was  issued.''*  Creditors  who 
take  with  actual  notice  of  the  circumstances  under  which  the 
stock' was  issued  cannot  hold  the  stockholders  for  an  additional 
amount,  since  they  are  not  deceived  by  the  corporation's  appar- 
ent or  ostensible  capitalization,  and  hence  are  not  defrauded.''* 
It  has  been  held  that  the  doctrine  of  constructive  notice  is  in- 
applicable in  such  cases,  and  that  a  creditor  is  not  prevented 
from  recovering  because  he  had  notice  of  facts  sufficient  to  put 
an  ordinarily  prudent  person  upon  inquiry,  if  he  was  in  fact 
deceived.''^    Whether  a  creditor  relied  upon  the  ostensible  eapi- 

69  California  Nat.  Supply  Co.  v.  rent  and  taxes  as  provided  in  the 
Dinsmore,  52  Cal.  App.  513,  199  lease,  since  he  did  not  deal  -with 
Pac.  552;  Sherman  v.  S.  K.  D.  Oil  the  assignee  on  the  faith  of  its 
Co.,  185  Cal.  534,  197  Pae.  799;  capital  stock  being  paid  in.  Bobb 
California  Nat.  Supply  Co.  v.  v.  Walmar  Theater  Co.,  206  Mo. 
0  'Erien,  51  Cal.  App.  606,  197  Pac.  App.  236,  227  S.  W.  841. 

414.  72  Petition    of    Stuart,    272   Fed. 

70  Eutterworth  v.  Boss,  238  938.  And  see  Walmsley  v.  Broth- 
Mass.  279,  130  N.  E.  678.  ers,  —  La.  — ,  92  So.  766. 

71  Where  a  lease  gave  the  lessee  78  Petition  of  Stuart,  272  Fed. 
the  right  to  assign  it  without  the  938;  Scott  v.  Barton,  285  Mo.  427, 
consent  of  the  lessor,  and  it  was  226  S.  W.  958. 

assigned   to   a    corporation    organ-  74  California  Nat.  Supply  Co.  v. 

ized  after  the  lease  was  made,  it  Dinsmore,    52    Cal.   App.    513,    199 

was  held  that  the  lessor  could  not  Pac.  552;  Sherman  v.  S.  K.  D.  Oil 

hold   the   stockholders    of   the   as-  Co.,   185   Cal.   534,    197   Pac.    799; 

signee    liable    for    the    difference  California     Nat.     Supply     Co.     V. 

between    the    par    value    of   their  O'Brien,    51    Cal.    App.    606,    197 

stock  and  the  amount  paid  for  it  Pae.  414. 

on  failure  of  the  assignee  to  pay  76  California  Nat.  Supply  Co.  v. 
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talization  in  extending  credit  and  was  deceived  is  a  question  of 
fact  to  be  determined  from  a  consideration  of  all  the  circumstan- 
ces and  the  inferences  reasonably  deducible  therefrom.''*  The 
burden  of  proving  that  he  had  knowledge  is  on  a  stockholdel 
who  alleges  it  as  a  defense.''"''  The  fact  that  some  of  the  creditors 
would  not  be  entitled  to  enforce  the  liability  of  the  holders  of 
fictitiously  paid-up  stock  because  they  gave  credit  to  the  corpora- 
tion with  knowledge  of  the  terms  upon  which  the  stock  was  sold, 
while  others  would,  does  not  deprive  the  bankruptcy  court  of 
power  to  approve  a  compromise  of  the  liability  of  the  holders  of 
such  stock,  even  though  the  fund  derived  under  the  compromise 
must  be  distributed  pro  rata  among  all  of  the  creditors.''* 

§  3596.  Measure  and  extent  of  liability  to  creditors — In  gen- 
eral. The  liability,  if  it  exists  at  all,  is  only  for  so  much  as 
may  be  necessary  to  satisfy  the  claims  of  creditors,''^  and  is  to 
be  pro  rated  among  the  holders  of  the  stock  in  proportion  to  the 
amount  held  by  each.*"  Original  incorporators  who  falsely 
certify  that  they  have  conveyed  real  property  to  the  corporation 
in  payment  for  their  stock  are  entitled  to  credit  for  amounts 
advanced  by  them  to  the  corporation  and  used  by  it  to  pay 
creditors.*^ 

§3597.  —Effect    of   transfer    on    liability    to    creditors.*® 

Whether  there  is  any  liability  on  the  part  of  the  transferee  de- 
pends upon  whether  he  was  a  bona  fide  purchaser.  If  he  pur- 
chased with  notice,  actual  or  constructive,  that  the  stock  was 
not  in  fact  fully  paid  up,  he  is  subject  to  the  same  liability  as 
his  transferror ;  but  he  is  not  liable  at  all  if  he  purchased  with- 
out such  notice,**  since  fraud  is  the  basis  of  the  liability  of  the 

O'Brien,    51    Cal.    App.    606,    197^  SOWalmsley  v.  Brothers,  —  La. 

Pae.  414.  — ,  92  So.  766. 

76  California  Nat.  Supply  Co.  v.  81  Brooks  v.  Buys,  217  Mich. 
O'Brien,    51    Cal.    App.    606,    197  263,  186  N.  W.  472. 

Pae.  414;  Scott  v.  Barton,  285  Mo.  82  Liability     of     transferees     of 

427,  226  S.   W.   958.  stock  issued  for  property  or  serv- 

77  Scott  V.  Barton,  285  Mo.  427,  ices  at  an  over-valuation  is  the 
226  S.  W.  958.  subject  of  a  note  in  12  A.  L.  E. 

78  Petition    of   Stuart,    272   Fed.  449. 

938.  83  California  Nat.  Supply  Co.  v. 

79Walnisley  v.  Brothers,  —  La.       Dinsmore,    52    Cal.    App.    513,   199 

— ,  92  So.  766.  Pae.  552;  Sherman  v.  S.  K.  D.  Oil 

766 


Oh.  56] 


Stock  and  Stookholdeks 


[§3597 


stockholder,  and  if  he  had  no  notice  he  cannot  be  guilty  of 
fraud.8*  It  is  sufficient  to  impose  liability  upon  the  transferee 
to  show  that  when  he  accepted  his  stock  he  had  notice  or  knowl- 
edge of  its  real  character.^^  A  transferee  may  be  held  liable 
though  he  paid  nothing  for  the  stock,  but  received  it  as  a  gratu- 
ity,'® or  though  the  stock  has  not  been  transferred  to  him  on  the 
corporate  books.*''  Original  incorporators  who  take  their  stock 
for  property  agreed  to  be  conveyed  to  the  corporation,  and  who 
falsely  certify  that  they  have  so  conveyed  it  when  in  fact  they 
have  not,  are  liable  to  creditors  without  notice,  though  the 
credit  is  extended  after  they  have  transferred  their  stock.**  The 
transferror  remains  liable  where  the  transferee  has  no  knowledge 
that  the  stock  is  not  fully  paid,  and  there  is  no  express  or  im- 
plied agreement  on  his  part  to  pay  the  deficiency.*®  As  a  gen- 
eral rule  an  unregistered  transfer  does  not  relieve  the  trans- 
ferror from  liability."  The  owner  of  stock  in  an  insolvent 
corpora;tion  cannot  escape  liability  by  transferring  it  to  a  finan- 
cially irresponsible  person  with  intent  to  escape  liability  as  a 
stockholder,^^  nor  by  transferring  it  back  to  the  corporation, 


Co.,  185  Cal.  534,  197  Pac.  799; 
Oalifornia  National  Supply  Co.  v. 
O'Brien,  51  Cal.  App.  606,  197 
Pac.  414;  Andrews  v.  Panama  Oil 
Co.,  50  Cal.  App.  764,  195  Pae. 
963;  Ehode  v.  Dock-Hop  Co.,  184 
Cal.  367,  194  Pae.  11;  Ealeigh  Inv. 
Co.  V.  Bismarek-Bellevue  Valley  & 
W.  E.  Co.,  —  Mo'.  App.  — ,  232 
S.  W.  769;  Ealeigh  Inv.  po.  v. 
Cureton,  —  Mo.  App.  — ,  232  S. 
W.-766;  Ealeigh  Inv.  Co.  v.  Bun- 
ker, 285  Mo.  440,  227  S.  W.  121. 

It  is,  therefore,  incumbent  on  a 
creditor  seeking  to  hold  a  trans- 
feree liable  to  allege  and  prove 
that  when  he  accepted  the  stock 
he  was  fairly  chargeable  with 
knowledge  of  the  fraudulent  trans- 
action. Oalifornia  Nat.  Supply 
Co.  V.  O'Brien,  51  Cal.  App.  606, 
197  Pae.  414;  Sherman  v.  S.  K.  D. 
Oil  Co.,  185  Cal.  534,  197  Pac.  799; 
Andrews    v.   Panama    Oil    Co.,    50 


Cal.  App.  764,  195  Pae.  963; 
Ehode  v.  Dock-Hop  Co.,  184  Cal. 
367,  194  Pae.  11. 

84  California  National  Supply 
Co.  V.  O'Brien,  51  Cal.  App.  606, 
197  Pac.  414;  Ehode  v.  Dock-Hop 
Co.,  184  Cal.  367,  194  Pac.  11. 

85  Ehode  V.  Dock-Hop  Co.,  184 
Cal.  367,  194  Pae.  11. 

86  Ehode  V.  Dock-Hop  Co.,  184 
Cal.  367,  194  Pae.  11. 

87  Ealeigh  Inv.  Co.  v.  Bunker, 
285  Mo.  440,  227  S.  W.  121. 

88  Brooks  V.  Buys,  217  Mich.  263, 
186  N.  W.  472. 

Liability  of  transferee  of  par- 
tially paid  stock,  see  §  4111,  post. 

89  Palmer  v.  Sehef tel,.  194  N.  Y. 
App.  Div.  682,  186  N.  Y.  Supp.  84. 

90  Sherman  v.  S.  K.  D.  Oil  Co., 
185  Cal.  534,  197  Pac.  799. 

91  In  an  action  to  hold  the 
transferror  responsible  it  must  be 
alleged     that     the     transfer     was 
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where  there  is  no  agreement  by  it  to  relieve  them  from  liability 
and  no  consideration  for  such  a  release,,  and  to  relieve  them 
would  be  a  fraud  on  creditors.'^  But  holders  of  fictitiously  paid- 
up  stock  are  relieved  from  liability  where  they  transfer  it  to 
the  corporation  and  it  subsequently  reissues  the  stock  to  persons 
who  pay  for  the-  same  in  full,  since  the  corporation  thereby 
ratifies  the  surrender  and  the  fund  created  for  the  benefit  of 
creditors  is  restored.'* 

§3598.  Remedies  and  procedure.®*  Cancellation  is  not  the 
proper  remedy  where  the  stock  is  at  most  ultra  vires  and  not 
void,  unless  the  statute  or  a  by-law  provides  for  it,®^  but  if  the 
corporation  desires  to  proceed  against  the  stock  itself,  and  not 
against  the  owner,  it  should  proceed  by  foreclosure  proceedings 
prescribed  by  statute  in  cases  where  a  stockholder  fails  to  pay 
any  installment  due  upon  his  shares.'®  Directors  who  issue 
stock  to  themselves  gratuitously  may  be  required  to  account  for 
dividends  received  thereon.'''  And  so  may  directors,  who  issue 
stock  to  themselves  for  their  own  notes,  without  any  intention  of 
paying  such  notes  except  from  salaries,  compensation  for  services, 
and  dividends  which  they  were  not  entitled  to  "receive,  where  the 
transaction  was  concealed  from  the  other  stockholders  and  the 
notes  were  not  delivered  to  a  receiver  of  the  company.'*  Usually 
the  creditor  must  exhaust  his  remedies  against  the  corporation 
by  obtaining  a  judgment  against  it  and  having  an  execution 
thereon  returned  unsatisfied,"  and  the  judgment  against  the 
corporation  is  conclusive  against  the  stockholders.^  In  Illinois 
any  creditor  may  sue  in  equity  to  enforce  the  statutory  stock- 
made  with  the  intent  and  purpose  97Lofland  v.  Cahall,  —  Del. — , 
of  evading  liability.  Moore  v.  118  Atl.  1,  aflE'g  —  Del.  Ch.  — , 
Moffatt,  —  Cal.  — ,  204  Pac  220.       114  Atl.  224. 

92  Palmer  v.  Scheftel,  194  N.  Y.  98  Lofland  v.  Cahall,  —  Del.  — , 
App.  Div.  682,  186  N.  Y.  Supp.  84.      118  Atl..  1,   aff'g  —  Del.  Ch.  — , 

93  Palmer  v.  Scheftel,  194  N.  Y.       114  Atl.  224. 

App.  Div.  ,682,  186  N.  Y.  Supp.  84.  99  Sherman  v.  S.  K.  D.  Oil  Co., 

94  Calls  and  assessments,  see  185  Cal.  534,  197  Pac.  799;  Scott 
§  4118,  infra.  v.  Barton,  285  Mo.  427,  226  S.  W. 

95Vasey    v.    New    Export    Coal  958. 
Co.,  89  W.  Va.  491,  109  S.  E.  619.  1  Scott  v.  Barton,  285  Mo.  427, 

96  Vasey    v.    New    Export    Coal  226  S.  W.  958. 
Co.,  89  W.  Va.  491,  109  S.  E.  619. 
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holders'  liability  for  the  amount  unpaid  on  their  stock,  arising 
because  of  overvaluation  of  property  given  in  payment  therefor .^ 
The  liability  may  be  enforced  by  a  trustee  in  bankruptcy  where 
it  is  an  asset  of  the  corporation.'  In  Illinois  a  statutory  liability 
for  the  amount  unpaid  on  stock,  arising  because  of  overvaluation 
of  property  taken  in  payment  therefor,  is  not  an  asset  of  the 
corporation  and  hence  cannot  be  enforced  by  the  corporation's 
'  trustee  in  bankruptcy.*  "Whether  the  liability  is  a  corporate 
asset  or  belongs  to  creditors  only  depends  on  the  law  of  the 
state  where  the  corporation  was  formed.^  The  liability  is  not  a 
joint  one,  and  the  creditor  is  not  obliged  to  join  all  those  hold- 
ing watered  or  bonus  stock  as  defendants  in  a  single  action.® 
In  California  a  cause  of  action  in  favor  of  a  creditor  to  recover 
for  fraudulent  overvaluation  of  property  received  for  stock  is 
within  the  provision  of  the  statute  limiting  the  time  for  com- 
mencing actions  not  specifically  provided  for,  and  not  within  the 
provision  limiting  the  time  for  the  commencement  of  actions 
against  the  stockholders  of  a  corporation  to  enforce  a  liability 
created  by  law,  or  the  time  for  commencing  actions  for  relief 
on  the  ground  of  fraud  or  mistake.''  Where  stockholders  are 
liable  to  suit  only  after  judgment  has  been  recovered  against 
the  corporation  and  an  execution  thereon  has  been  returned 
unsatisfied,  the  right  of  action  accrues  and  the  statute  commences 
to  run  when,,  and  not  until,  this  has  been  done.^  If  exhaustion 
of  the  remedies  against  the  corporation  becomes  unnecessary 
because  of  its  insolvency,  and  there  has  been  no  adjudication  of 
insolvency  and  no  assignment  for  the  benefit  of  creditors,  it  has 

2  Joseph  T.  Eyerson  &  Son  v.  4  Joseph  T.  Eyerson  &  Son  v. 
Peden,  '303  111.  171,  135  N.  E.  423,  Peden,  303  111.  171,  135  N.  E.  423, 
rev'g  222  111.  App.  150.  -rev'g  222  111.  App.  150. 

3  Petition  of  Stuart,  272  Fed.  5  Petition  of  Stuart,  272  Fed. 
938;   Kaye   v.   Metz,    186    Cal.   42,  938. 

198  Pae.  1047;  Palmer  v.  Seheftel,  6  Ehode    v.    Dook-Hop    Co.,    184 

194  N.  Y.  App.  Div.  682,  186  N.  T.  Cal.  367,  194  Pae.  11;  Soott  v.'  Bar- 

SUPP-  84-  ton,  285  Mo.  427,  226  S.  W.  958. 

Where     original      incorporators  ■?  Sherman  v.   S.   K.  D.   Oil  Co., 

falsely  certify  that  they  have  con-  185  Cal.  534,  197  Pae.  799. 

veyed  property  to  the  corporation  8  Sherman  y.    S.   K.   D.   Oil   Co.,- 

for  it,  the  trustee  may  recover  the  185  Cal.  534,  197  Pae.  799. 
value  they  agreed  to  pay.    Brooks 
V.  Buys,  217  Mich.  263,  186  N.  W. 
472. 
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been  held  that  the  statute  commences  to  run  from  the  time  when 
the  creditor  has  notice  of  such  insolvency.'  Dissolution  of  the 
corporation  by  operation  of  law  for  failure  to  pay  its  license 
tax  does  not  start  the  running  of  limitations,^"  at  least  as  against 
creditors  whose  claims  against  the  corporation  are  not  yet  due, 
where  there  has  been  no  adjudication  of  insolvency  or  bank- 
ruptcy and  no  assignment  for  the  benefit  of  creditors,  but  that 
in  such  ease  their  cause  of  action  accrues  when  their  claims 
against  the  corporation  become  due.^^  It  has  been  held  that 
limitations  do  not  commence  to  run  against  the  right  of  a  receiver 
to  enforce  a  statutory  liability  to  the  amount  due  on  the  stock, 
pursuant  to  a  decree  levying  an  assessment  on  stockholders,  as 
early  as  the  appointment  of  the  reeeiver.^^  The  statute  com- 
mences to  run  against  the  right  of  a  trustee  in  bankruptcy  from 
the  date  when  a  call  is  made  by  the  trustee  by  order  of  the 
bankruptcy  eourt.^*  In  Missouri  questions  as  to  liability  arising 
in  a  proceeding  by  a  creditor  on  execution  under  the  statute  to 
recover  upon  unpaid  stock  wilLbe  determined  iipon  equitable 
principles'.^*  Either  side  may  introduce  evidence  having  a 
bearing  on  the  belief  of  the  directors  or  the  transferror  as  to 
the  value  of  property  transferred  to  the  corporation  for  stock.^* 
Judgment  may  be  rendered  against  each  stockholder  for  the 
whole  amount  remaining  unpaid  on  his  stock.^^ 

Xm.   LIEN   OF   COEPOHATION   ON   SHAKES 

§3600.  Liens  under  charter  or  statutory  provisions.  Stat- 
utes sometimes  give  corporations  a  lien  on  their  shares  for  debts 
due  them  from  their  stockholders.^''    Such  a  lien  is  given  by  a 

9  Sherman  v.  S.  K.  D.  Oil  Co.,  16  A  report  of  an  engineer  as  to 
185  Cal.  534,  197  Pae.   799.                   the  value  of  mining  claims  trans- 

10  California  Nat.  Supply  Co.  v.  ferred  for  stock  held  admissible 
Dinsmore,  52  Cal.  App.  513,  199  for  that  purpose.  Rhode  v.  Dock- 
Pac.  552.  Hop   Co.,   184   Cal.   367,   194  Pac. 

11  Sherman  v.  S.  K.  D.  Oil  Co.,  11. 

■  185  Cal.  534,  197  Pae.  799.  16  Kaye   v.    Metz,    186    Cal.   42, 

12  Butterworth     v.      Boss,     238      198  Pac.  1047. 

Mass.  279,  130  N.  E^  678.  17  Rowe  v.  Bank  of  New  Brock- 

13  Kaye    v.    Metz,    186    Cal.   42,      ton,  204  Ala.  384,  92  So.  643. 

198  Pac.  1047.  Under  the  Oklahoma  statutes  a 

14  Raleigh  Inv.  Co.  v.  Bunker,  bank  has  a,  lien  on  shares  of  its 
285  Mo.  440,  227  S.  W.  121.  stock  for  an  indebtedness  of  the 
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statute  forbidding  a  transfer  of  stock  on  the  corporate  books 
until  all  debts  due  to  the  corporation  by  the  stockholder  have 
been  paid." 

§3607.  Debts  for  which  lien  attaches — In  general.i^ 

§3615.  Enforcement  of  lien — Refusal  to  transfer  stock  on 
books.  The  statutes  of  Oklahoma  forbid  a  transfer  of  bank 
stock  while  the  registered  owner  thereof  is  indebted  to  the  bank 
for  any  matured  and  unpaid  obligation."" 

§  3617.  —  Foreclosure  in  -equity.  In  Alabama  the  remedy 
given  by  the  statute  for  enforcing  the  lien  is  cumulative  merely, 
and  the  corporation  may  maintain  a  suit  in  equity  to  foreclose 
such  a  lien.""-  In  a  suit  in  equity  to  foreclose  such  a  lien,  it  is 
not  necessary  to  allege  that  it  is  necessary  to  sell  the  stock,  or 
that  the  corporation  has  given  notice  or  made  personal  demand 
for  payment  or  satisfaction  of  the  indebtedness,  which  are 
necessary  prerequisites  where  the  statutory  remedy  is  pursued."" 
An  amendment  alleging  that  the  stockholder  had  mortgaged  ail 
of  his  property  in  fraud  of  his  creditors  to  secure  a  simulated 
indebtedness,  and  making  the  mortgagee  and  the  purchaser  at  a 
foreclosure  sale  under  the  mortgage  parties,  does  not  render  a 
bill  to  foreclose  multifarious,  nor  introduce  a  new  cause  of  ac- 

registered   holder    thereof    to    the  sioner   was   justified    in .  requiring 

bank.     Lebrecht    v.     New     State  him  to  make  aueh  deposit  to  make 

Bank,  —  Mo.  App.  — ,  229  S.  W.  it   solvent,   and   to   agree   to   take 

285.  ,  care    of    an    outstanding   cashier's 

18  Oklahoma  statute.  Lebrecht  check,  to  the  payment  of  which 
V.  New  State  Bank,  —  Mo.  App.  the  balance,  of  the  deposit  sought 
— ,  229  S.  W.  285.  to  be   recovered  was   applied,   be- 

19  In  an  action  to  recover  the  fore  he  would  permit  a  transfer  of 
balance  of  a  deposit,  made  by  stock  standing  in  the  name  of  the 
plaintiff  in  an  insolvent  Oklahoma  cashier  but  in  which  the  plaintiff 
bank,  which  had  been  taken  pos-  claimed  an  equitable  interest, 
session  of  by  the  bank  commis-  Lebrecht  v.  New  State  Bank,  — 
sioner  of  that  state,  for  the  pur-  Mo.  App.  — ,  229  S.  W.  285. 

pose   of   placing   such   bank   in    a  20  Lebrecht  v.  New  State  Bank, 
solvent    condition,    evidence    held  —  Mo.  App.  — ,  229  S.  W.  285. 
to   warrant   a   finding   that    there  21  Bowe  v.  Bank  of  New  Brock- 
were   reasonable    grounds    for    an  ton,  207  Ala.  384,  92  So.  643. 
honest  doubt  as  to  the  solvency  of  22  Eowe    v.    Bank    of   Brockton, 
the  bank,   and   that   the   commis-  207  Ala.  384,  92  So.  643. 
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tion.*^  In  the  absence  of  a  contract  to  the  contrary,  the  obliga- 
tion of  a  stockholder,  who,  as  surety,  guarantees  payment  of  an 
indebtedness  of  another  stockholder  to  the  corporation,  is  the 
same  as  that  of  the  principal,  and  the  surety  may  be  sued  im- 
mediately upon  the  default  of  the  principal  and  before  any 
proceedings  are  had  against  the  principal,  and  the  bringing  of 
a  suit'  against  him  is  demand  enough.** 

§3619.  — Marshaling  assets  and  securities.  Where  one 
stockholder  as  surety  guarantees  the  payment  of  an  indebtedness 
of  another  stockholder  to  the  corporation,  the  stock  of  the  prin- 
cipal debtor  should  first  be  sold,  and  only  the  balance  of  the  in- 
debtedness, if  any,  should  be  realized  out  of  stock  belonging  to 
the  surety,** 

XIV.   PEEFEEEED  STOCK 

§3622.  Power  to  issue  preferred  or  guaranteed  stock — In 
general.**  Preferred  stock  can  only  be  issued  pursuant  to 
authority  conferred  by  the  charter  as  originally  granted  or 
amended.*''  But  statutes  frequently  give  corporations  the  right 
to  divide  their  stock  into  common  and  preferred  on  complying 
with  certain  formalities,**  Preferred  stock  cannot  be  issued 
against  the  consent  of  the  holder  of  common  stock,  if  his  eon- 
tract  with  the  corporation  will  be  thereby  broken  or  impaired. 
Therefore,  if  a  corporation,  when  it  issues  common  stock,  is  not 
expressly   authorized   to  issue  preferred   stock,   either  by  its 

23  Eowe  V.  Bank  of  New  Broek-  such  authority  is  prospective  in 
ton,  207  Ala.  384,  92  So.  643.  its  operation,  and  does  not  author- 

24  Bowe  V.  Bank  of  New  Brock-  ize  a  charter  issued  prior  to  its 
ton,  207  Ala.  384,  92  So.  643.  enactment    to    be    amended    over 

26  Eowe  V.  Bank  of  New  Brook-  the   objection   of   any   stockholder 

ton,  207  Ala.  384,  92  So.  643.  so  as  to  empower  the  corporation 

26  Application    of     statute     pro-  to     issue     preferred     stock,     nor 

hibiting     increase     of     stock     by  does    it     empower    a    corporation 

amendment    of    articles    of   ineor-  created    after    it    took    effect    to 

poration,  see  §  3460,  supra.  amend  its  charter,  so  as  to  author- 

27Eandle    v.    Winona    Coal    Co.,  ize     the     issuance     of     preferred 

206  Ala.  254,  19  A.  L.  E.  118,  89  stock  over  the  protest  of  a  minor- 

So.  790;  Born  v.  Beasley,  Inc.,  145  ity  stockholder.     Born  v.  Beasley, 

Tenn.  64,  235  S.  W.  62.  Inc.,  145  Tenn.  64,  235  S.  W.  62. 

28  The  Tennessee   statute  giving 
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charter  or  by  the  general  law,  and  if  there  is  no  provision  for 
s,uch  stock  in  its  articles  of  association,  it  cannot  afterwards  issue 
the  same  without  the  unanimous  consent  of  the  holders  of  the 
common  stock.^^  Where  the  consent  of  all  of  the  stockholders 
is  not  obtained,  the  issuance  of  the  stock  cannot  be  validated 
by  a  ratification  by  a  majority  of  the  stockholders.'"  Statutory 
requirements  with  respect  to  the  issuance  of  preferred  stock 
must  be  complied  with  with  reasonable  strictness.'^ 

§  3623.  —  Issue  of  preferred  stock  under  power  to  borrow 
money.  An  expressly  granted  or  implied  power  to  borrow 
money  for  the  purposes  of  the  corporation  does  not  include  the 
power  to  issue  ordinary  irredeemable  preferred  stock  for  the 
purpose  of  raising  money.'^ 

§3628.  Preferred  stockholders  as  creditors — General  rule. 

A  preferred  stockholder  is  not  a  creditor  of  the  corporation, 
but  is  as  much  a  party  to  the  business  venture  as  the  common 
stockholders." 

§3632.  Bights  and  remedies  of  preferred  stockholders — In 
general.  The  rights  of  preferred  stockholders  are  the  same, 
as  those  of  the  common  stockholders  except  as  limited  by  con- 
tract or  by  statute.'* 

§3636.  —Right  to  di\idends.'8 

§  3638.  —  Right  to  vote  at  corporate  meetings.  At  common 
law  preferred  stockholders  may  be  deprived  of  the  right  to  vote 

29  Born  V.  Beasley,  Inc.,  •  145  relating  to  the  increase  of  common 
Tenn.  64,  235  S.  W.  62,  quoting  6  stock  prescribed  by  Gen.  Code, 
Fletcher   Cyc.    Corp.,    §  3622.  §  8698,  had  no  application  to  pre- 

30  Born  V.  Beasley,  Inc.,  145  f erred  stock.  State  ex  rel.  Chap- 
Tenn.  64,  235  S.  W.  62,  quoting  6  man  v.  TJrsehel,  104  Ohio  172,  135 
Fletcher  Cyc.  Corp.,  §  3622.  N.  E.  630. 

31  Under  the  Ohio  statutes  in  32  Born  v.  Beasley,  Inc.,  145 
force  on  Aug.  29,  1916,  a  corpo-  Tenn.  64,  235  S.  W.  62,  quoting  6 
ration     originally     authorized     to  Fletcher  Cyc.  Corp.,   §  8623. 

issue    only    common    stock    could  S3  Star  Pub.  Co.  v.  Ball,  —  Ind. 

legally  authorize  an  issue  of  pre-  — ,  134  N.  E.  285. 

ferred    stock,     although     all     the  84  Star  Pnb.  Co.  v.  Ball,  —  Ind. 

common  stock  had  not  been   sub-  — ,  134  N.  E.  285. 

scribed,   and   conditions   precedent  36  See  §  3751  et  seq.,  infra. 
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for  directors.'^  In  Illinois  it  has  been  held  that,  under  the 
constitutional  provision,  the  general  assembly  shall  provide 
by  law  that  in  all  elections  for  directors  or  manages  of  corpora- 
tions every  stockholder  shall  have  the  right  to  vote,  in  person 
or  by  proxy,  for  the  number  of  shares  of  stock  owned  by  him, 
for  as  many  persons  as  there  are  directors  or  managers  to  be 
elected,  or  to  cumulate  said  shares,  and  the  statute  containing 
substantially  the  same  provisions,  a  corporation  has  no  power 
to  issue  preferred  stock  the  owners  of  which  are  expressly  de- 
prived of  the  right  to  vote  for  directors.*'  In  Ohio  preferred 
stock  has  equal  voting  power  with  every  other  class  of  stock 
unless  limitations  or  restrictions  upon  such  power  are  made  by 
virtue  of  which  the  preferred  stock  is  authorized,  and  any  agree- 
ment, understanding  or  belief  to  the  contrary,  not  expressed  in 
such  resolution,  is  ineffective. 

§  3644.  Redemption  and  retirement — ^Right  of  corporation 
to  redeem  or  retire.^*  A  corporation  has  no  inherent  power 
to  redeem  preferred  stock,  and  cannot  redeem  it  unless  expressly 
authorized  to  do  so  by  its  charter  or  by  statute.*^  Statutes  some- 
times make  such  stock  subject  to  redemption  at  not  less  than 
par  at  such  time  or  times  and  upon  such  terms  and  conditions 
as  shall  be  expressed  in  the  certificates  thereof.*'  Under  such 
a  provision  there  is  no  right  of  redemption  unless  it  is  expressed 
in  the  certificate.*^  And  parol  evidence  of  preliminary  con- 
versations and  negotiations  is  inadmissible  to  modify  the  con- 
tract expressed  in  the  certificate  and  articles  of  incorporation  in 

36  See  People  v.  Emmerson,  302  assets  of  the  company  "to  the  re- 

111.  300,  134  N.  E.  707.  demptiou     or     repayment     of    its 

37 People  V.   Emmerson,   302   111.  shares,"  all  outstanding  shares  of 

300,  134  N.  E.  707.  preferred    stock    "shall    be    fully 

38  See  S.  F.  Bowser  &  Co.  v.  redeemed  or  repaid  *  *  *  in 
State  ex  rel.  Hines,  —  Ind.  — ,  137  priority  to  the  redemption  or  re- 
N.  E.  57.  payment ' '  of  any  of  the  shares  of 

39  Star  Pub.  Co.  v.  Ball,  —  Ind.  the  common  stock,  was  held  to 
— ,  134  N.  E.  285.  refer    to    the    application    of    the 

40  Star  Pub.  Co.  v.  Ball,  —  Ind.  assets  of  the  company  on  disso- 
— ,  134  N.  E.  285.  lution,    and   not   to  give  the  com- 

41 A  provision  in  certificates  pany  authority  to  redeem  pre- 
that  in  any  application  which  ferred  stock.  Star  Pub.  Co.  v. 
shall    be    made    of    the    funds    or      Ball,  —  Ind.  — ,  134  N.  E.  285. 
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this  respect.**  Where  an  attempted  redemption  is  unauthorized, 
a  preferred  stockholder  may  have  proceedings  already  taken  for 
that  purpose  canceled  and  the  redemption  enjoined,  in  a  suit 
instituted  lor  that  purpose.*^  And  he  is  not  required  to  make 
a  demand  for  the  annulment  of  the  redemption  proceedings  be- 
fore instituting  such  a  suit,  where  the  corporation  is  denying  his 
rights  as  a  stockholder.**  Eedemption  means  retirement  of  the 
stock  redeemed. ,  It  is  not  a  purchase  of  the  stock  by  the  corpora- 
tion and  hence  does  not  violate  a  statute  prohibiting  a  corpora- 
tion from  purchasing  its  own  stock.*^ 

XVI.    DIVIDENDS 

§  3649.  Definition  and  nature  of  dividends.  ' '  The  term  '  divi- 
dend, '  as  applied  to  corporations,  in  a  legal  sense  and  as  generally 
understood  in  common  usage,  means  earnings  or  profits.  Such 
earnings  or'profits  are  distributed  in  proportion  to  the  shares  of 
stock  in  the  corporation  owned  by  the  several  stockholders. ' '  *^ 


48  star  Pub.  Co.  v.  Ball,  —  Ind. 
— ,  134  N.  E.  285. 

48  Star  Pub.  Co.  v.  Ball,  —  Ind. 
— ,  134  N.  E.  285. 

44  Star  Pub.  Co.  v.  Ball,  —  Ind. 
— ,  134  N.  E.  285. 

46yenner  v.  Public  Utilities 
Com.,  302  111.  232,  134  N.  B.  17. 

46  In  re  Eomuey's  Estate,  — 
Utah  — ,  207  Pac.  139,  citing  6 
Fletcher  Cyc.  Corp,  §  3649. 

A  distribution  of  stock  in  other 
corporations,  which  had  been 
transferred  to  the  corporation  by 
the  person  who  organized  it,  to  its 
stockholders  who  were  the  chil- 
dren of  the  organizer,  held  not  to 
be  dividend.  In  re  Eomney's  Es- 
tate, —  Utah  —,207  Pac.  139. 

The  owner  of  all  of  the  stock 
of  a  corporation  bequeathed  it  in 
trust,  direeting_  the  trustee  to  pay 
his  son  $250  per  month  out  of  the 
dividends,  and  providing  that  the 
receipt  of  such  payments  should 
be  a  waiver   of  all   compensation 


for  services  rendered  to  the  cor- 
poration. The  widow  of  the  tes- 
tator brought  suit  to  have  the 
stock  declared  community  prop- 
erty and  to  recover  half  of  it,  and 
it  was  agreed  that  no  dividends 
would  be  declared  and  no  pay- 
ments made  under  the  trust  pend- 
ing such  suit.  The  son  had  been 
elected  president  of  the  company, 
and  the  directors  voted  to  pay  him 
a  salary  of  $250  per  month  in  lieii 
of  dividends  that  he  might  receive 
under  the  trust.  The  widow  was 
adjudged  to  be  the  owner  of  half 
of ^  the  stock  and  sued  the  corpo- 
ration to  recover  half  the  amount 
so  paid  to  the  son  as  salary  on 
the  theory  that  it  was  really  paid 
as  dividends  in  the  guise  of  sal- 
ary. It  was  held  that  the  evi- 
dence showed  that  the  salary  was 
paid  for  services  rendered  in  good 
faith  and  which  the  directors 
thought  to  be  worth  the  amount 
paid,    and   not    as    dividends,   and 
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Notes  given  to  heads  of  departments  of  a  corporation  for  the 
amount  of  a  bonus  voted  to  them  in  payment  for  extraordinary 
services  are  not  dividends,  although  such  persons  are  the  sole 
stockholders  and  trustees  of  the  corporation.*'' 

§  3652.  Stockholders '  right  to  share  in  profits — Rights  be- 
fore dividend  is  declared.  Earnings  and  surplus  belong  to  the 
corporation  and  do  not  pass  to  the  stockholders  until  a  dividend 
is  declared.**  Stockholders  as  individuals  are  not  entitled  to 
demand  the  profits  of  the  corporation  until  they  have  been  set 
aside  by  the  directors  or  proper  corporate  authorities  so  em- 
powered for  that  purpose.*' 

§  3653.  —  Rights  after  a  dividend  is  declared.  The  declara- 
tion of  a  dividend  operates  to  segregate  the  earnings  to  the 
amount  of  the  dividend,  from  the  assets  or  capital  of  the  corpora- 
tion,^" and  to  make  the  amount  so  segregated  the  property  of 
the  individual  stockholders  in  proportion  to  their  respective 
holdings,^^  regardless  of  when  the  assets  out  of  which  it  is  de- 
clared were  accumulated.^*  It  constitutes  a  severance  of  the 
dividend  from  the  stock  and  makes  it  the  individual  property  of 
the  stockholder.^*  A  valid  declaration  of  a  dividend  constitutes 
a  contract  between  the  corporation  and  its  then  stockholders, 

hence  that  plaintife  could  not  re-  Y.  App.  Div.  678,  185  N.  Y.  Supp. 

cover.     First  Federal  Trust  Co.  v.  871. 

Howard  Inv.   Co.,  —  Oal.  — ,  208  60  Plant  v.  Walsh,  280  Fed.  722; 

Pac.  101.  United    States    v.    Guinzburg,   278 

47  Steeple  v.  Max  Kuner  Co.,  -^  Fed.  363;  Bichter  &  Co.  v.  Light, 
Wash.  — ,  208  Pae.  44.               '  97  Conn.  364,  116  Atl.  600;  Lobaco 

48  Overland  Sioux  City  Co.  v.  Co.  v.  Chaffin,  193  Ky.  225,  235 
Clemens,  189  Iowa  1293,  179  N.  W.  S.  W.  993. 

954.  61  Kichter    &    Co.    v.    Light,    97 

Until   profits   are   distributed  in  Conn.    364,    116    Atl.    600;   Lobaeo 

the  form  of  a  dividend  or   other-  Co.    v.    Chafifin,    193    Ky.    225,   235 

wise,    they    belong    exclusively    to  S.   W.   993;    Cavitt   v.   Amsler,  — 

the    corporation,    and    the    stock-  Tex.  Civ.  App.  — ,  242  S.  W.  246. 
holder  has  no  right  or  title  there-  62Eiehter    &    Co.    v.    Light,    97 

to.      In    re    Gerlach's   Estate,    177  Conn.  364,  116  Atl.  600. 
Wis.  251,  188  N.  W.  94.  63  George   D.   Hope   Lumber  Co. 

48  Bank   of  Morgan  v.   Eeid,   27  v.   Stewart,  —  Mo.   App.  — ,   241 

Ga.  App.  123,  107  S.  E.  555;  Ave-  S.  W.  675. 
don  V.  Gem  Dress  House,  194  N. 
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whereby  definite  rights  are  fixed,  though  payment  is  deferred.** 
It  creates  the  relation  of  debtor  and  creditor  between  the  stock- 
holders and  the  corporation,**  and  gives  the  stockholders,  an 
immediate  vested  right  to  the  dividend  so  declared.*^  The  obli- 
gation of  the  corporation  as  a  debtor  commences  with  the 
declaration  of  the  dividend,  although  payment  is  postponed  for 
the  convenience  of  the  company.*'  Money  deposited  to  pay 
dividends  previously  declared  is  a  trust  fund,  and  does  not  pass 
to  the  corporation 's  trustee  in  bankruptcy.*'  In  England  where 
resolutions  of  a  company  declaring  dividends  during  the  war 
provided  that  as  regarded  members  resident  in  Germany,  Aus- 
tria and  Turkey,  such  dividends  should  be  payable  only  out  of 
assets  in  Germany,  and  as  regarded  members  resident  elsewhere 
out  of  assets  in  England,  it  was  held  that  the  resolutions  were 
valid  as  declarations  of  dividends  but  that  the  condition  as  to 
the  method  of  payment  was  void  as  against  the  alien  property 
custodian.** 

§  3656.  Compelling  declaration  and  payment  of  dividends 
— ^In  general.  If  the  directors  of  a  corporation  abuse  their 
discretion  and  arbitrarily  or  fraudulently  refuse  to  declare  a 
dividend  when  the  condition  of  the  corporation  makes  it  their 
duty  to  do  so,  a  court  of  equity  will  compel  them  to  do  so  at 
the  suit  of  a  stockholder.^"  The  directors  may  not  exclude 
minority  stockholders  from  participation  in  profits  which  should 
be  distributed.  If  earnings  are  made  from  which  dividends 
should  be  paid,  the  directors  will  not  be  permitted  to  carry  them 

SiAtwood  V.  Huff,  130  Va.  624,  Br  Plant  v.  Walsh,  280  Fed.  722; 

108  S.  E.  562.  United    States   v.    Guinzburg,    278 

65  Plant  V.  Walsh,  280  Ted.  722;      Fed.  363. 

United   States    v.    Guinzburg,   278  B8ln    re    Interborough     Consol. 

Fed.  363;  Riehter  &  Co.  v.  Light,  Corp.,  267  Fed.  914. 

97  Conn.  364,  116  Atl.  600;  Lobaco  B9  Aramayo    Franeke    Mines    v. 

Co.  V.   Chaffin,   193   Ky.   225,   235  Public    Trustee,    L.    E.    [1922]    2 

S.  W.  993;  QteoTge  D.  Hope  Lum-  App.  Cas.  406,  aff'g  L.  E.    [1921] 

ber  Co.  v.  Stewart,  —  Mo.  App.  1  Ch.  Div.  675. 

— ,  241  S.  W.  675;  Cavitt  v.  Ams-  60  Channon   v.   H.   Channon   Co., 

ler,  —  Tex.  Civ.  App.  — ,  242   S.  218  111.  App.  397,  citing  6  Fletcher 

W.  246.  Cyc.  Corp.,  §  3656. 

66  New  York  Trust  Co.  v.  Ed- 
wards, 274  Fed.  952,  aff'd  257  U. 
S.  176,  66  L,  Ed.  186. 
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into  surplus  so  as  to  prevent  a  minority  stockholder  from  par- 
ticipating in  profits  or  so  as  to  depress  stock  values,  and  in  the 
event  of  their  doing  so  a  court  of  equity,  at  the  suit  of  a 
minority  stockholder,  will  direct  the  payment  of  a  dividend.^! 
Whether  dividends  shall  be  declared,  and  the  amount  thereof, 
rests  in  the  discretion  of  the  directors,  and  their  discretion  in 
the  matter  will  not  be  interfered  with  unless  they  act  fraudu- 
lently, unreasonably  or  with  unjust  discrimination.*^  The  fact 
that  a  corporation  has  surplus  profits  out  of  which  a  dividend 
might  lawfully  be  declared  is  not  of  itself  sufficient  to  show  a 
duty  on  the  part  of  the  directors  to  declare  a  dividend,  or  to 
warrant  a  court  of  equity  to  compel  them  to  declare  one.®^ 

§3657.  — Jurisdiction  and  procedure.  A  court  of  equity 
has  power  to  order  directors  to  declare  and  pay  a  dividend  in  a 
proper  case.**  The  executor  of  a  deceased  director  is  not  a 
necessary  party  to  a  suit  to  compel  the  declaration  and  payment 
of  dividends,  though  charges  are  made  against' the  decedent  for 
failing  to  pay  dividends.®^  The  complaint  in  a  suit  to  compel 
the  declaration  of  a  dividend  should  show  a  prima  facie  right 

61  Seitz  V.  Union  Brass  &  Metal  plus  shall  be  nsed  to  increase  the 
Mfg.  Co.,  —  Minn.  — ,  189  N.  W.  business  or  retained  for  the  sta- 
586,  holding  that  the  court  did  not  bility  and  security  of  the  business, 
err  in  refusing  to  order  a  larger  is  a  matter  which  rests  in  the 
special  dividend  than  ten  per  cent.  sound  discretion   of  the  directors, 

62  Continental  Ins.  Co.  v.  Bead-  and  unless  it  appears  that  they 
ing  Co.,  259  XJ.  S.  156,  66  L.  Ed.  recognize  the  propriety  of  appro- 
871,  modifying  and  aff'g  273  Fed.  priating  the  surplus  earnings  to 
848;  Mitchell  v.  Des  Moines  &  the  payment  of  dividends,  and  the 
F.  D.  E.  Co.,  270  Fed.  465;  Eichter  majority,  acting  in  bad  faith 
&  Co.  V.  Light,  97  Conn.  364,  116  toward  the  stockholders,  have  re- 
Atl.  600,  citing  6  Fletcher  Cyc.  frained  from  so  doing,  the  court 
Corp.,  §6073;  Channon  v.  H.  will  not  intervene  for  the  purpose 
Channon  Co.,  218  111.  App.  397,  of  requiring  the  declaration  and 
citing  6  Fletcher  Cyc.  Corp.,  payment  of  dividends.  Nauss  v. 
§  3656;  Nauss  v.  Nauss  Bros.  Co.,  Nauss  Bros.  Co.,  195  N.  Y.  App. 
195  N.   Y.   App.   Div.   318,  187  N.  Div.  318,  187  N.  T.  Supp.  158. 

Y.   Supp.   158.  64  Channon   v.   H.   Channon   Co., 

63  Mitchell  v.   Des  Moines  &  F.       218  111.  App.   397. 

D.  E.  Co.,  270  Fed.  465.  66  Nauss  v.  Nauss  Bros.  Co.,  195 

Whether   dividends  shall  be   de-  N.   Y.    App.   Div.   318,   187   N.   Y. 

clared  out  of   surplus  earnings  of  Supp.  158. 
a  corporation,  or  whether  the  sur- 
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to  dividends  by  setting  out  the  facts  with  respect  to  the  assets 
and  liabilities  of  the  company,  and  showing  the  surplus,  if  any, 
and  why  it  is  not  needed  in  the  business.  It  is  not  enough  to 
merely  allege  bad  faith.^^  An  appellate  court  cannot  determine 
that  the  lower  court  should  have  allowed  a  larger  dividend, 
where  there  is  no  finding  in  the  record  as  to  the  necessary  work- 
ing capital  for  the  years  in  question.®' 

§  3658.  Dividends  payable  out  of  profits  only — General  rule. 

Dividends  can  be  declared  and  paid  only  out  of  the  actual  legit- 
imate net  earnings  of  the  company.®^  In  some  jurisdictions 
the  rale  that  dividends  can  be  declared  only  out  of  surplus  profits 
has  been  expressly  declared  by  statute.®'  Dividends  cannot  be 
paid  out  of  capital  stock.''''  It  will  not  be  presumed  that  direc- 
tors have  violated  their  duty  by  paying  dividends  out  of  cap- 
ital." 

§  3659.  —  Unconditional  agreement  to  pay  dividends.  Cer- 
tificates issued  to  purchasers  of  stock  of  a  land  company  in  an 
amount  equal  to  their  stock,  whereby  the  company  agrees  to 
refund  the  amount  paid  for  the  stock  out  of  a  fund  derived  from 
land  sales,  are  in  conflict  with  a  statute  prohibiting  directors 
from  malting  dividends  except  from  surplus  profits  arising  from 
the  business,  and  from  dividing,  withdrawing  or  paying  to  stock- 
holders any  part  of  the  capital  stock,  and,  if  of  any  validity,  the 
rights  of  the  holders  thereof  are  inferior  to  the  claims  of  corpo- 
rate creditors.™ 

§  3660.  Determination  of  profits — In  general.  Surplus  profits 
are  profits  which  are  not  necessary  for  the  efScient  and  profit- 

66  Nauss  V.  Nauss  Bros.  Co.,  195  69  Peters  v.  TTnited  States  Mtg. 
N.  Y.  App.  Div.  318,  187  N,  Y.  Co.,  —  Del.  Ch.  —,'114  Atl.  598; 
Supp.  158.  I'rank  Gilbert  Paper  Co.  v.  Prank- 

67  Star  Pub.  Co.  v.  Ball,  —  Ind.  ard,  195  N.  Y.  Supp.  638. 

— ,  134  N,  E.  285.  70  Bank  of  Morgan  v.  Eeid,  27 

.  68  Bank  of  Morgan  v.  Eeid,  27  Ga.  App.  123,  107  S.  E.  555. 

Ga.  App.  123,  107  S.  E.  555.  71  Frank    Gilbert    Paper    Co.    v. 

The  rights   of   creditors   cannot  Prankard,  195  N.  Y.  Supp.  638. 

be  impaired,  and  even  as  between  72  Chilberg  v.  Cross  Land  Co.,  — 

stockholders  a  dividend  cannot  be  Cal.  App.  — ,  204  Pae.  28. 
justly   declared   except   from    sur- 
plus profits.    Walsh  v.  Walsh,  285 
Mo.  181,  226  S.  W.  236. 
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able  conduct  and  maintenance  of  the  business,  and  which  can 
be  paid  presently,  or  in  the  near  future,  without  injurin'g  or  im- 
pairing the  company.''^  Net  earnings  for  the  purpose  of  divi- 
dends are  the  difference  between  the  present  value  of  aU  the 
corporate  assets  and  the  amount  of  all  losses,  expenses  and  other 
charges  and  liabilities,  including  the  capital  stock.''*  To  ascer- 
tain whether  there  is  a  surplus  or  net  profits  the  assets  of  the 
corporation  must  be  balanced  against  its  liabilities.'^  The 
capital  stock  is  to  be  listed  among  the  liabilities,''*  but  it  is  to 
be  listed  at  its  paid-in  value,  that  is  at  the  amount  actually 
received  by  the  corporation  for  it,  rather  than  at  its  par  value.'''' 

§  3662.  —  Deduction  of  expenses.  Salaries  legally  paid  to 
officers  and  employes  may  be  deemed  an  expense  of  the  business 
to  be  deducted  in  determining  net  profits.''*  A  dividend  valid 
when  declared  is  not  rendered  illegal  by  the  subsequent  enact- 
ment of  a  federal  statute  imposing  a  retroactive  excess  profits 
tax  on  the  earning  of  the  corporation  out  of  which  the  dividend 
was  paid,  although  not  enough  of  such  earning  remained  to  meet 
the  tax,  where  the  statute  does  not  require  the  tax  to  be  paid 
out  of  the  earnings  of  any  particular  period,  and  it  does  not  ap- 
pear that  the  corporation  was  obliged  to  encroach  on  its  capital 
to  pay  it.''^ 

§3663.  — Debts  and  interest.  Statutes  sometimes  prohibit 
the  declaration  and  payment  of  dividends  when  the  corporate 
debts  exceed  a  certain  percentage  of  its  assets.*" 

§3665.  — Borrowed  money.  It  is  not  illegal  to  pay  divi- 
dends out  of  borrowed  money,  and  not  out  of  profits,  if  at  the 
time  there  are  surplus  profits.*^ 

73  Walsh  V.  Walsh,  285  Mo.  181,  TSSmallwood  v.  Smith,  197  N. 
226  S.  W.  236.                                           Y.  App.  Div.  533,  189  N.  Y.  Supp. 

74  Bank  of  Morgan  v.  Eeid,  27      427. 

Ga.  App.  123,  107  S.  E.  555.  79  Overland    Sioux    City    Co.   v. 

76  Peters  v.  United  States  Mtg'  Clemens,    189   Iowa   1293,   179  N. 

Co.,  —  Del.  Ch.  — ,  114  Atl.  598.  W.  954. 

76  Peters  v.  United  States  Mort-  SOClaypoole  v.  Mcintosh,  182 
gage  Co.,  —  Del.  Ch.  — ,  114  Atl.  N.  C.  109,  108  S.  B.  433. 

598!     ■  81  Frank    Gilbert   Paper    Co.   v. 

77  Peters  v.  United  States  Mtg.      Prankard,  195  N.  Y.  Supp.  638. 
Co.,  —  Del.  Ch.  — ,  114  Atl.  598. 
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§  3672.  In  whom  authority  to  declare  dividends  is  vested.*^ 

Unless  otherwise  provided  by  statute,  by  the  corporate  char- 
ter, or  by  other  governing  instrument  or  contract,  the  authority 
to  declare  a  dividend  is  in  the  board  of  directors  only.®* 

§3673.  Formal  requisites  of  declaration.  The  declaration 
of  a  dividend  by  two  of  three  members  of  the  board  of  directors 
at  a  special  meeting  of  which  the  other  director  has  no  notice  is 
void.**  The  corporation  may  be  estopped  by  conduct  and  ac- 
quiescence to  question  the  validity  of  a  dividend  on  the  ground 
that  it  was  not  legally  declared,*^  and  a  dividend  which  is  in- 
valid because  declared  at  a  meeting  of  which  one  of  the  directors 
had  no  notice  may  be  ratified  and  made  binding  by  the  di- 
rectors.*^ But  the  stockholders  cannot  ratify  an  illegal  divi- 
dend where  they  have  no  authority  to  declare  dividends.*'' 
Formal  action  on  the  part  of  the  board  is  not  necessary  to  a 
ratification,  but  anything  from  which  it  may  be  clearly  found 
as  a  fact  that  the  board  as  a  board  had  agreed  that  the  void 
act  should  be  binding  will  suffice.**  Where  stockholders  and 
directors,  by  common  consent,  concur  in  the  management  of  a 

82  That  the  stockholders  cannot  holders  for  more  than  a  year,  and 

ratify  a  void  dividend  when  they  permitted  the  interest  of  the  exee- 

have    no   power    to    declare    divi-  utrix    to    be    transferred    to    an- 

dends,  see  §  3673,  infra.  other  on  its  books  without  a  f or- 

SSEiehter    &    Co.    v.    Light,    97  mal  assignment.    Milligan  v.  G.  D. 

Conn.  364,  116  Atl.  600.  Milligan  Grocer  Co.,  207  Mo.  App. 

84  Milligan    v.    G.    D.    Milligan  472,  233  S.  W.  506. 

Grocer  Co.,  207  Mo.  App.  472,  233  86  Milligan    v.    G.    D.    Milligan 

S.  W.  506.  Grocer  Co.,  207  Mo.  App.  472,  233 

8BA    corporation    was    held    es-  S.  W.  506. 

topped  to, de'ny  the  validity  of  a  87 Milligan    v.    G.    D.    Milligan 

dividend  declared  at  a  meeting  of  Grocer  Co.,  207  Mo.  App.  472,  233 

which  one  of  the  directors  had  no  S.  W.  506. 

notice,  where  its  directors  indi-  88  That  a  dividend  was  credited 
vidually  and  when  '  acting  as  a  on  the  corporate  books  to  the  in- 
board conducted  the  business  of  dividual  stockholders,  and  was 
the  corporation  on  the  assump-  permitted  to  so  remain  for  18 
tion  thg,t  the  dividend  was  valid,  months,  and  that  at  least  one 
to  the  knowledge  of  the  executrix,  regular  meeting  of  the  board  had 
and  the  corporation  failed  to  chal-  been  held  in  the  meantime  at 
lenge  it  in  any  of  its  meetings,  which  the  order  declaring  the  divi- 
and  permitted  it  to  be  carried  on  dend  was  not  disaffirmed,  was 
its    books    as    credits    to    stock-  held  sufficient  to  warrant  a  flnd- 
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corporation,  and  the  rights  of  creditors  are  in  no  way  involved, 
it  will  be  assumed  that  the  directors  accepted  a  resolution  of  the 
stockholders  declaring  a  dividend,  and  the  corporation,  having 
acted  on  the  resolution,  will  be  estopped  to  deny  its  validity.'^ 
A  division  of  profits  made  by  and  between  all  the  stockholders 
of  a  corporation  is  good  as  a  de  facto  dividend  when  the  com- 
pany is  solvent  and  the  rights  of  creditors  are  not  impaired.'" 
Balances  due  on  stock  subscriptions  may  be  paid  by  the  appli- 
cation of  dividends  on  such  stock  to  that  purpose,  under  proper 
agreement  with  the  officers,  directors  or  other  stockholders.'^ 
But  such  payment  cannot  be  effected  by  an  unearned  dividend, 
nor  by  a  mere  increment  of  the  corporate  assets  when  there  is 
no  actual  distribution  thereof.®^  A  mere  general  understanding 
between  the  stockholders  at  the  time  of  the  organization  of  the 
corporation  that  whenever  the  profits  shall  reach  an  amount 
equal  to  the  minimum  unpaid  capital  stock,  such  subscriptions 
shall  be  considered  paid  will  not  amount  to  an  actual  distribu- 
tion for  such  purpose.'* 

§3674.  Discrimination  between  stockholders.  Within  rea- 
sonable limitations,  a  by-law  may  discriminate  in  respect  to 
dividends  between  those  stockholders  who  deal  with  the  corpora- 
tion and  thereby  increase  its  profits  and  those  who  do  not.'* 
A  stockholder  who  has  been  a  director  and  employe  of  the  cor- 
poration, on  leaving  its  service,  cannot  question  the  validity  of 
a  provision  of  its  charter  that  a  stockholder  who  ceases  to  be 
an  officer,  director  or  employe  of  the  corporation  shall  not  be 
entitled  to  dividends  unless  and  until  he  surrenders  his  stock 
and  receives  dividend  certificates  in  lieu  thereof,  on  the  ground 

ing    of    ratification.     Milligan    v.  94  A    by-law    of    a    grain    and 

G.    D.    Milligan    Grocer    Co.,'   207  warehouse  company  providing  that 

Mo.  App.  472,  233  S.  W.  506.  50  per  cent    of  the  dividends  shall 

89  Atwood  V.  Huff,  130  Va.  624,  be  distributed  equally  to  the  stock- 
108  S.  E.  562.  holders   and  the  balance  to  those 

90  Powers-Buchanan  Co.  v.  Pow-  selling  wheat  to  the  company  in 
ers,  269  Pa.  388,  112  Atl.  541.  proportion  to  the   amount  so  sold 

91  Bank  of  Morgan  v.  Eeid,  27  is  valid.  Farrier  v.  Eitzville 
Ga.  App.  123,  107  S.  E.  555.  Warehouse  Co.,  116  Wash.  522,  199 

92  Bank  of  Morgan  v.   Reid,   27  Pac.  984. 
Ga.  App.  123,  107  S.  E.  555. 

98  Bank  of  Morgan  v.  Reid,   27 
Ga.  App.  ,123,  107  S.  E.  555. 
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that  the  law  does  not  authorize  the  insertion  of  such  a  provi- 
sion in  the  charter.'^ 

§  3675.  Time  of  payment.  It  is  within  the  discretion  of  the 
directors  to  fix  the  time  for  payment  of  a  dividend.^®  Where 
no  time  is  fixed  for  payment,  the  dividend  is  payable  on  de- 
mand.''' 

§  3676.  Place  of  payment.  Generally  the  place  where  a  divi- 
dend is  payable  rests  in  the  discretion  of  the  directors.'* 

§  3677.  Cash  dividends.  It  rests  in  the  discretion  of  the  di- 
rectors whether  a  surplus  shall  be  distributed  in  cash,  bonds, 
or  property,  or,  under  some  circumstances,  in  stock." 

§3678.  Dividends  payable  in  property.  Dividends  may  be 
paid  in  property  in  the  absence  of  a  statute  or  charter  provi- 
sion to  the  contrary.^  Where  a  railroad  company  has  charter 
power  to  acquire  stock  in  other  corporations,  and  to  deal  in  all 
kinds  of  stock  in  such  manner  as  may  be  determined  by  the 
directors,  the  directors  may  provide  for  the  distribution  of  oil 
properties  owned  by  it  by  a  transfer  thereof  to  a  new  corpora- 
tion formed  for  that  purpose  and  a  distribution  of  its  stock 
among  the  stockholders  of  the  railroad  company .^ 

§  3681.  Stock  dividends — General  principles.^  A  stock  divi- 
dend involves  the  creation  and  issuance  of  new  stock.  A  distri- 
bution of  stock  which  has  once  been  subscribed  forv  and  has  been 

9B  Prindiville  v.  Johnson  &  Hig-  Co.,  279  Fed.  832,  certiorari  denied 

gins,  92  N.   J.   Eq.   515,   113   Atl.  258  U.  S.  628,  66  L.  Ed.  799. 

915,     afe'd     98     N.     J.     Eq.     425,  IBank    of   Morgan   v.    Eeid,   27 

116  Atl.  785.  6a.  App.  128,  107  S.  E.  555. 

96Eichter  &  Co.  v.  Light,  97  ZVenner  v.  Southern  Pacific 
Conn.  364,  116  Atl.  600,  citing  6  Co.,  279  Eed.  832,  certiorari  de- 
Fletcher  Cyc.  Corp.,  p.  6115.  nied,  258  XT.  S.  628,  66  L.  Ed.  799. 

87Cavitt  V.  Amsler,  —  Tex.  Civ.  8  As  to  the  nature  of  stock  divi- 

App.  — ,  242  S.  W.  246.  dends,   see    State   v.   Nygaard,   — 

98Eichter    &    Co.    v.    Light,    97  Wis.  — ,  183  N.  W.  884. 

Conn.  364,  116  Atl.   600,   citing   6  Taxation   of  stock   dividends   as 

Fletcher  Cyc.  Corp.,  p.  6116.  income,   see   §§4659,  4659a,   infra. 

99Venner    v.    Southern    Pacific 
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purchased  with  the  funds  of  the  corporation  from  the  owner  is 
not  a  stock  dividend* 

§  3682.  —  Right  to  declare  stock  dividends.^  In  Tennessee, 
in  view  of  the  fact  that  the  statute  permits  manufacturing  com- 
panies to  receive  in  payment  for  stock  only  money,  or  land  at 
a  fair  cash  valuation,  or  patent  rights  at  a  price  agreed  upon 
between  the  subscriber  and  the  corporation,  it  has  been  held 
that  such  a  corporation  cannot  amend  its  charter  so  as  to  pro- 
vide that  increased  stock  authorized  by  the  amendment  shall  be 
paid  for  by  decreasing  the  corporation's  surplus  and  undivided 
profits,  consisting  of  both  tangible  and  intangible  property,  in 
an  amount  equal  to  the  par  value  of  the  new  stock,  and  that  such 
new  stock  shall  be  distributed  ratably  among  the  existing  stock- 
holders.^ 

§  3683.  —  Necessity  for  surplus  profits.  As  in  the  case  of  a 
cash  dividend,  a  stock  dividend  can  only  be  declared  when  the 
corporation  is  possessed  of  property  exceeding  its  liabilities  in 
an  amount  equal  to  its  capital  stock,  including,  the  increased 
stock  which  is  distributed  as  a  dividend.'' 

§  3684.  —  Effect  of  stock  divjdends.^ 

§  3687.  Remedies  of  stockholders  to  recover  dividends — Ac- 
tion at  law  against  corporation.  The  complaint  in  an  action 
against  the  corporation  must  allege  that  the  dividend  was  duly 
declared,^  and  a  demand  for  payment.^"  But  it  need  not  allege 
that  at  the  time  the  dividend  was  declared  the  company  had  on 
hand  sufficient  profits  or  surplus  to  meet  it.*^     In  an  action 

4  Joyce   V.   Congdon,    114  Wash.  9  An   allegation   that   the  board 

239,  195  Pao.  29.  of    directors,    by    proper    entries 

6  See  Venner  v.  Southern  Pacific  upon  the  records  of  the  corpora- 
Co.,  279  Fed.  832,  certiorari  de-  tion,  declared  a  dividend,  held  to 
uied,  258  XJ.  S.  628,  66  L.  Ed.  799.  be  sufficient.     Lobaco  Co.  v.  Chaf- 

6  United  Hosiery  Mills   Corp.   v.  fin,  193  Ky.  225,  235  S.  W.  993. 
Stevens,  146  Tenn.  531,  243  S.  W.  10  Failure    to'  allege    a    demand 
656.  held    cured    by     answer,    instrue- 

7  Joyce  V.  Congdon,  114  Wash.  tions  and  verdict.  Lobaco  Co.  v. 
239,  195  Pac.  29.  Chaffin,    193   Ky.    225,   235   S.   W. 

8  See  State  v.  Nygaard,  —  Wis.  993. 

— ,  183  N.  W.  884.  11  That   it  did  not  is  a  matter 
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against  it  to  recover  a  declared  dividend,  the  corporation  may 
make  an  issue  as  to  the  plaintiff's  title  to  the  stock  which  he 
claims  to  own,^^  and  as  to  the  declaration  of  the  dividend.^*  An 
action  at  law  will  not  be  transferred  to  the  equity  docket  be- 
cause the  corporation  alleges  that  the  stock  belongs  to  a  third 
person  and  that  there  are  many  transactions,  debits  and  credits 
between  it  and  said  person  so  that  an  accounting  is  necessary 
aS  between  them,  where  there  is  no  claim  that  the  plaintiff  is 
indebted. to  the  corporation.^* 

Each  dividend  when  declared  gives  rise  to  a  separate  cause 
of  action.^^  A  judgement  for  plaintiff  in  a  suit  for  specific  per- 
formance of  a  contract  for  the  sale  of  stock  to  him,  and  for  the 
amount  of  a  dividend  paid  to  the  seller  after  the  sale,  is  not  a 
bar  to  a  subsequent  action  against  the  seller  and  the  corporation 
to  recover  other  dividends  paid  to  the  seller  after  the  sale.^^ 
Nor  is  a  judgment  in  favor  of  the  buyer  in  a  suit  to  compel  the 
transfer  of  the  stock  to  him  a  bar  to  an  action  by  him  against 
the  corporation  and  the  seller  to  recover  dividends  paid  to  the 
seller  after  the  sale,  where  the  right  to  such  dividends  was  not 
litigated  in  the  former  suit,  though  the  plea^dings  were  sufficient 
to  raise  an  issue  as  to  them.^'' 

,  Payment  of  dividends  to  a  person  not  entitled  to  them  does 
not  relieve  the  corporation  from  liability  to  the  person  entitled 
to  receive  them.^' 

§  3693.  —  Statute  of  limitations.  The  statute  of  limitations 
runs  against  the  right  of  a  stockholder  to  recover  declared  divi- 
dends.^'   Where  the  minutes  of  the  corporation  show  in  whose 

of  defense.     Lobaco  Co.  v.   Chaf-  18  As    payment    to    persons    to 

fin,  193  Ky.  225,  235  S.  W.  993.  whom    the     stock     is     transferred 

12  Arkansas   Anthracite    Coal   &  after  the  declaration  of  the  divi- 

Land  Co.  v.  Stokes,  277  Fed.  629.  dend,   Lobaco    Co.   v.   Chafdn,   193 

18  Arkansas  Anthracite  Coal  &  Ky.  225,  235  S.  W.  993;  or  pay- 
Land  Co.  V.  Stokes,  277  Fed.  629.  ment  to  an  alien  enemy  of  divi- 

14  Arkansas   Anthracite    Coal    &  dends  which  the   law  required  to 

Land  Co.  v.  Stokes,  277  Fed.  629.  be  paid  to  the  alien  property  cus- 

16  Cavitt  V.  Amsler,  —  Tex.  Civ.  todian.     Aramayo   Franeke  Mines 

App.  — ,  242  S.  W.  246.  v.  Public  Trustee,  L.  E.   [1922]   2 

leOavitt  V.  Amsler,  —  Tex.  Civ.  Ai>p.  Cas.  406,  aff'g  L.  E.   [1921] 

App.  — ,  242  S.  W.  246.  1  Ch.  Div.  675. 

IT  Cavitt  V.  Amsler,  —  Tex.  Civ.  19  If  a  bank,   which   has  issued 

■^PP-  — >  242  S.  W.  246.  stock  to  an  executor,  does  not  rec- 
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favor  the  dividend  is  declared,  there  is  a  contract  in  writing, 
and  the  statute  relating  to  actions  on  contracts  in  writing  ap- 
plies.^" But  where  the  dividend  is  not  declared  in  favor  of 
the  party  suing  therefor,  the  suit  is  for  a  debt  not  evidenced  in 
writing.^^  Where  no  time  is  .fixed  for  payment,  and  the  divi- 
dend is  therefore  payable  on  demand,  the  statute  does  not  begin 
to  run  until  there  has  been  a  demand  for  payment  and  a  re- 
fusal.^^  The  corporation  holds  declared  dividends  in  trust  for 
the  stockholders,  and  it  is  not  -to  be  presumed  that  they  will  not 
be  paid  upon  demand.^^  It  is  not  necessary  that  there  be  a 
specific  demand  and  a  refusal  thereof  in  order  to  put  the  statute 
in  motion,  but  if  the  acts  or  words,  or  both,  of  the  corporation 
clearly  indicate  to  the  stockholder  that  the  corporation  will  not 
pay  a  dividend  to  him  this  is  equivalent  to  a  demand  and  re- 
fusal.24 

The  running  of  the  statute  is  suspended  during  the  pendency 
of  a  suit  to  determine  the  ownership  of  the  stock,  especially 
where  the  corporation  has  been  enjoined  from  paying  dividends 
on  the  stock  in  question  until  the  final  determination  of  such 
suit.**  If  the  corporation  and  the  seller  of  stock  by  their  con- 
duct lull  the  buyer  into  security  by  inducing  him  to  believe 
that  dividends  will  not  be  paid  to  the  seller,  the  statute  will  not 
begin  to  run  against  his  right  of  action  against  the  seller  and 
the  corporation  to  recover  dividends  paid  to  the  seller  until  the 
buyer  has  knowledge  of  such  payment.*^ '  Where  a  cause  of  ac- 
tion in  favor  of  a  decedent's  estate  arises  at  a  time  when  there 
is  no  personal  representative  of  the  estate  in  whom  it  can  vest, 
the  statute  does  not  commence  to  run  until  such  a  representative 
is  appointed.*'' 

ognize   hjm   as   a   stockholder   and  21  Cavitt  v.  Amslei,  —  Tex.  Civ. 

pays    dividends   on   such    stock   to  App.  — ,  242  S.  W.  246. 

another  for  the  full  period  of  lira-  22  Cavitt  v.  Amsler,  —  Tex.  Civ. 

itations  during  the  executor's  life-  App.  — ,  242  S.  W.  246. 

time,    an    administrator   with    the  23  Cavitt  v.  Amsler,  —  Tex.  Civ. 

will  annexed  cannot  compel  it  to  App.  — ,  242  S.  W.  246. 

account  for   such   dividends   after  24  Cavitt  v.  Amsler,  —  Tex.  Civ. 

the  executor's  death.     Seymour  v.  App.  — ,  242  S.  W.  246. 

Mechanics    &    Metals    Nat.    Bank,  26  Cavitt    v.    Amsler,    —    Tex. 

199  N.  Y.  App.   Div.   707,   192  N.  Civ.  App.  — ,  242  S.  W.  246. 

T.   Supp.   588.  26  Cavitt    v.     Amsler,    —    Tex. 

■  20  Cavitt  v.  Amsler,  —  Tex.  Civ.  Civ.  App.  — ,  242  S.  W.  246. 

App.  — ,  242  S.  W.  246.  27  Seymour  v.  Mechanics  &  Met- 
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Ch.  56]  Stock  and  Stookholdebs  [§  3698 

§  3694.  —  Laches  and  estoppel.  ■  The  mere  fact  that  the  alien 
property  custodian  knew  that  notwithstanding  his  protests 
dividends  on  alien  owned  stock,  which  he  was  entitled  to  receive 
under  the  statute,  were  being  paid  to  alien  enemy  owners  out 
of  assets  in  Germany  and  took  no  steps  to  interfere  was  held 
not  to  preclude  him  from  afterwards  recovering  the  amounts  so 
paid  from  the  company .^8 

§  3697.  —  Set-olF  of  dividends  a^^ainst  debts  due  from  stock- 
holders— In  general.  A  corporation  may  apply  a  dividend  in 
satisfaction  of  a  debt  owing  to  it  by  a  stockholder,^'  and  may 
plead  a  set-off  or  counterclaim  in  an  action  against  it  by  a  stock- 
holder to  recover  a  declared  dividend.*"  A  by-law  which  in 
effect  gives  the  corporation  a  lien  on  dividends  due  stock- 
holders who  are  indebted  to  it  by  providing  that  no  dividends 
shall  be  paid  to  them  until  such  indebtedness  is  satisfied  is  valid. 
But  such  a  by-law  does  not  permit  the  corporation  to  arbitrarily 
withhold  a  declared  dividend  from  a  stockholder  indebted-  to  it, 
or  to  refuse  to  account  for  such  a  dividend,  upon  an  adjudica- 
tion of  the- matters  of  indebtedness  between  the  stockholder  and 
it." 

§  3698.  —  Effect  of  transfer  of  stock.  Where  stock  has  been 
transferred  before  the  declaration  of  a  dividend,  the  corporation 
has  no  right  to  set  it  off  against  an  indebtedness  of  the  trans- 
feror, if  it  has  knowledge  of  the  transfer,'^  even  though  there 
has  been  no  transfer  on  the  corporation  books.**  Dividends  de- 
clared after  the  death  of  a  stockholder  cannot  be  applied  to 
the  payment  of  his  debt  to  the  corporation.** 

als  Nat.  Bank,  199  N.  Y.  App.  Div.  81  George   D.   Hope  Lumber  Co. 

707,  192  N.  Y.  Supp.  588.  v.  Stewart,  —  Mo.   App.  — ,   241 

28Araniayo    Praneke    Mines    v.  S.  W.  675. 

Public    Trustee,    L.    E.    [1922]    2  32  Grafton    v.    North    American 

App.  Cas.  406,  aff'g  L.  E.   [1921]  Transp.    &    Trading    Co.,    216    111. 

1  Ch.  Div.  675.  App.  262. 

29  Grafton    v.    North    American  33  See  §  3803,  infra. 

Transp    &    Trading    Co.,    216    111.  34  Grafton    v.    North    American 

■*-PP-  262.  Transp.    &    Trading    Co.,   216    111. 

"►Arkansas   Anthracite   Coal    &  App.  262. 
Land  Co.  v.  Stokes,  277  Fed.  629. 

787 
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§  3699.  Persons  entitled  to  dividends  in  general.  A  divi- 
dend belongs  to  the  owner  of  the  stock  at  the  time  when  it  is 
declared.^^  As  a  general  rule  persons  who  are  stockholders  at 
the  time  a  dividend  is  declared  are  entitled  to  share  in  it  regard- 
less of  when  they  acquired  their  stock,  or  when  the  dividend  was 
earned,  and  though  it  is  payable  at  a  future  date.*^  Under  the 
English  Trading  with  the  Enemy  Act  in  force  during  the  war 
the  public  trustee,  as  custodian  of  enemy  property,  was  en- 
titled to  dividends  on  enemy  owned  stock,  whether  declared  be- 
fore or  after  the  making  of  an  order  vesting  the  property  in 
him  as  provided  for  by  the  act.*'' 

§  3700.  Rights  on  transfer  of  stock — General  rule.    In  the 

absence  of  an  agreement  to  the  contrary,  the  vendor  of  stock 
is  entitled  to  all  dividends  declared  prior  to  the  sale  although 
they  may  not  be  payable  until  afterwards.**  But  where  the 
directors  make  the  dividend  payable  to  stockholders  of  record 
on  a  specified  date  in  the  future,  and  stock  is  sold  between  the 
declaration  of  the  dividends  and  the  date  so  specified,  in  the 
absence  of  an  agreement  to  the  contrary,  the  dividend  belongs 
to  the  transferee.*® 

§3701.  — Executory  contracts  to  sell;  sales  for  future  de- 
livery. Dividends  received  by  the  seller  after  an  option  to 
purchase  has  been  converted  into  a  mutual  contract  by  a  pay- 
ment of  a  part  of  the  purchase  price,  and  after  the  optionee 
has  become  the  owner  of  the  stock  and  entitled  to  its  dividends, 
constitute,  by  operation  of  law,  a  set-off  to  the  accruing  liability 
of  the  purchaser  for  interest  on  deferred  payments.*" 

35  George  D.  Hope  Lumber  Co.  38  Lobaco  Co.  v.  Chaffin,  193  Ky. 
V.  Stewart,  —  Mo.  App.  — ,  241  225,  235  S.  W.  993;  George  D. 
S.  W.  675.  Hope  Lumber   Co.   v.   Stewart,  — 

36  Eichter  &  Co.  v.  Light,  97  Mo.  App.  — ,  241  S.  W.  675;  Milli- ' 
Conn.  364,  116  Atl.  600.  gan  v.  G.  D.  Milligan  Grocer  Co., 

Effect    of    declaration    of    divi-  207  Mo.  App.  472,  233  S.  W.  506; 

dend   payable    to    stockholders    of  Atwood  v.  Huff,  130  Va.  624,  108 

record  on  the  books  of  a  corpora-  S.  E.  562. 

tion  on  a  specified  day,  see  §  3802,  39  See  §  3802,  infra, 

infra.  40  In  re  Cheda's  Estate,  —  Cal 

37  Aramayo    Francke    Mines    v.  App.  — ,  209  Pae.  70. 
Public    Trustee,    L.    E.     [1922]     2 

App.   Cas.   406,    afC'g    1    Ch.    Div. 
675. 
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§3702.  — Provisions  of  statute,  charter  or  by-laws.*^ 

§  3703.  —  Contract  modifications.  Of  course  it  is  competent 
for  the  vendor  of  stock  to  include  a  dividend  previously  de- 
clared in  the  sale,  and  to  make  the  same  payable  to  the  vendee. 
But  if  the  agreement  is  silent  on  the  subject,  the  presumption  is 
that  such  a  dividend  is  not  included,  and  the  burden  of  showing 
the  contrary  is  on  the  vendee.*^  A  provision  in  a  contract  giv- 
ing an  option  to  purchase  stock  that  the  stock  "shall  be  sold 
in  full  and  not  in  part,"  was  held  not  to  give  the  vendee  the 
right  to  dividends  previously  declared,  but  not  paid.*^  Where 
the  purchaser  agrees  to  account  to  the  seller  for  all  dividends 
declared  and  paid  in  the  future  out  of  earnings  prior  to  the 
date  of  the  sale,  he  must  account  to  the  seller  for  that  portion 
of  such  earnings  distributed  to  him,  by  virtue  of  his  ownership 
of  the  stock  sold,  on  the  winding  up  of  the  business  of  the  cor- 
poration and  the  distribution  of  its  assets  to  its  stockholders, 
although  the  entire  assets  of  the  corporation,  including  such 
earnings,  do  not  exceed  in  value  the  total  amount  of  capital 
stock  outstanding.** 

§  3705.  Rights  of  legatees  and  distrihutees.** 

§3716.  Right  to  dividends  as  between  life  tenant  and  re- 
mainderman— Rule  that  form  of  dividends  is  immaterial.  This 
rule  obtains  in  Wisconsin.** 

§3717.  — Apportionment  according  to  time  when  earned — 
General  rule.*''  The  English-  Apportionment  Act  of  1870  pro- 
vides that  dividends  shall  be  considered  as  accruing  from  day 

*1  Effect  of  provisions  requiring  before    testator's    death    pass    to 

transfers  to  be  registered  on  the  legatee    of    original    stock    is    the 

books     of     the     corporation,     see  subject  of  a  note  in  10  A.  L.   E. 

§3802,  infra.  1326. 

*2Atwood  V.  Huff,  130  Ta.  624,  46  In    re    Gerlach's    Estate,    177 

108  S.  E.  562.  Wis.  251,  188  N.  W.  94. 

*3Lobaco  Co.  v.  ChaflSii,  193  Ky.  47  Life   tenant   entitled  to    divi- 

225,  235  S.  W.  993.  dends   out   of  profits   earned   after 

MKoru  V.  Eiek,  91  W.  Va.  763,  testator's  death.     See  In  re   Ger- 

114  S.  E.  144.  lach's  Estate,  177  Wis.  251,  188  N, 

45  Do   stock    dividends    declared  W.  94. 
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to  day,  and  shall  be  apportionable  in  respect  of  time  accordingly. 
To  be  apportionable  under  this  provision  it  is  not  necessary  that 
a  payment  by  a  company  to  its  shareholders  out  of  revenue  be 
one  which  is  usually  made  or  declared  at  regular  intervals,  but 
it  must  be  one  which  is  made  or  declared  in  respect  of  a  definite 
period.** 

§3718. Ordinary    and  extraordinary    dividends.     In 

New  Jersey  extraordinary  dividends  will  be  apportioned  between 
the  life  tenant  and  the  remainderman,  and  this  is  true  in  the 
case  of  extraordinary  stock  dividends.*®  In  New  York  the  tests 
to  be  applied  in  determining  the  right  to  extraordinary  divi- 
dends are  the  source  of  the  property  paid  out  in  the  form  of  an 
extraordinary  dividend,  and  the  language  of  the  instrument 
creating  the  estates.^"  In  that  state  an  extraordinary  stock 
dividend  paid  from  profits  entirely  accumulated  after  the  death 
of  a  testator  goes  to  the  life  tenant,  especially  where  the  will 
indicates  a  special  solicitude  for  her.*^ 

§3719. Method  of  maMngf  apportionment.     In  New 

Jersey,  in  apportioning  extraordinary  stock  dividends,  the  new 
stock  will  be  given  to  the  estate  subject  to  a  charge  in  favor 
of  the  life  tenant  of  the  amount  of  his  money  used  to  pay  for  the 
stock,  which  is  usually  its  par  value.^^ 

§3720.  — Dividends  declared  out  of  capital.  On  distribu- 
tion of  the  assets  of  a  corporation  among  its  stockholders  on  its 
dissolution,  appreciation  in  the  value  of  its  assets  over  their 
book  value  at  the  time  of  the  testator 's  death  is  corpus,  and  not 
income.**  Intangible  assets  in  the  nature  of  good  will  belong  to 
corpus,  and  loss  of  this  element  of  value  must  be  borne  by  it  on 
liquidation  of  the  corporation.**    Any  portion  of  the  proceeds  of 

48  In  re  Jowitt,  L.  R.  [1922]  2  62  McCracken  v.  Gulick^  92  N.  J. 
Ch.  Div.  442j  In  re  Griffith,  12  Ch.       214,  112  Atl.   317. 

Div.  655.  B3  McCoy  v.  MeCloskey,  —  N.  J. 

49  McCracken  v.  Gulick,  92  N.  Eq.  — ,  117  Atl.  473.  And  see  In 
J.  Eq.  214,  112  Atl.  317.  re  Gerlach's  Estate,  177  Wis.  251, 

BO  In  re  Eoberts'  Estate,  191  N.  188  N.  W.  94. 

Y.  Supp.  527.  B4In    re    Gerlach's    Estate,    177 

61  In  re  Roberts'  Estate,  191  N.  Wis.  251,  188  N.  W.  94. 
t.  Supp.  527. 
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the  liquidation  6f  a  corporation  distributed  to  the  stockholders 
which  represents  profits  earned  during  the  term  of  the  life  tenant 
goes  to  him.**  Upon  liquidation  of  a  corporation  its  first  duty 
is  to  discharge  its  liabilities,  including  those  represented  by  its 
capital  stock,  and  after  this  has  been  done  the  amount  remain- 
ing, if  any,  may  be  earnings,  although  it  is  not,  necessarily  so.*^ 
As  in  the  case  of  stockholders  generally,  the  life  tenant  has  no 
title  in  or  right  to  the  corporate  surplus  or  accumulated  profits 
until  the  corporation  makes  distribution  thereof,  and  hence  where 
accumulations  during  his  term  are  wiped  out  by  a  subsequent 
shrinkage  in  the  assets  of  the  corporation  before  any  distribution 
is  made,  the  loss  is  that  of  the  life  tenant.*''  In  the  absence  of 
anything  showing  a  contrary  intention,  the  presumption  is  that 
the  testator  intends  that,  in  the  case  of  the  liquidation  of  the 
corporation  on  its  dissolution,  the  remainderman  shall  receive  the 
par  value  of  the  stock  before  any  distribution  is  made  to  the  life 
tenant,  and  that  the  latter  shall  participate  only  in  the  proceeds 
remaining  thereafter.**  Where  on  dissolution  of  a  corporation 
a  purchase  money  mortgage  is  taken  by  it  in  payment  for  some 
of  its  assets,  and  forms  a  part  of  a  liquidation  dividend,  being 
divided  by  issuing  participation  certificates  to  the  stockholders, 
and  on  default  the  mortgagor  surrenders  the  mortgaged  prop- 
erty and  conveys  it  to  an  appointee  of  the  participation  cer- 
tificate holders,  any  increase  in  the  value  of  the  mortgaged  prop- 
erty, when  realized  by  a  conversion  of  such  property  into  money, 
is  principal,  and  not  income,  unless  the  understanding  is  that  the 
mortgage  is  to  be  regarded  as  merged  in  the  legal  title,  in  which 
case,  upon  a  sale  at  a  profit,  the  life  beneficiary  of  the  income 
will  be  entitled  to  participate  in  Such  profits  in  the  proportion 

66  In   re    Gerlaeh's    Estate,    177  sorbed  in  part  by  a  shrinkage  of 

Wis.  251,  188  N.  W.  94.  assets   due   to   prohibition  legisla- 

66  In   ro    Gerlaeh's'    Estate,    177  tion,  it  was  held  that  the  loss  was 

Wis.  251,  188  N.  W.  94.  that  of  the  life  tenant,  and  that 

BVAs  where  accumulations  of  a  on  a  subsequent  liquidation  of  the 

brewing  company    aie   wiped    out  corporation    he    was    entitled    to 

by  losses  due  to  prohibition  legis-  share  only  in  what  remained  after 

lation.     In    re    Gerlaeh's    Estate,  the     remainderman     received    the 

177  Wis.  251,  188  N.  W.  94.  par  value  of  the  stock.    In  re  Ger- 

68  Where  .undisturbed  profits   of  lach's   Estate,    177   Wis.   251,   188 

a  brewing  company   earned  after  N.  W.  94. 
the  death  of  the  testator  were  ab- 
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that  his  share  of  the  accrued  interest  at  the  time  of  the  merger 
bears  to  the  principal  dfebt.^®  The  book  value  of  the  assets  is  not 
necessarily  their  true  value,  but  is  only  evidence  of  their  value.^" 

§  3725.  —  Proceeds  of  shares  sold.^! 

§  3727.  —  Intention  of  testator  or  donor  .^^    Ordinarily  the 

intention  of  the  testator,  as  expressed  in  the  will,  is  controlling 
in  determining  whether  certain  declared  dividends  go  to  the  life 
tenant  or  to  the  remainderman.^'  A  gift  of  stock  in  trust  to 
collect  and  receive  ' '  all  dividends,  income  and  profits  which  may 
be  declared  and  paid  upon  said  shares  of  stock,"  and  to  pay  the 
income  and  profits  upon  the  same  to  a  named  person,  includes 
only  dividends  declared  on  the  stock,  and  does  not  entitle  the 
beneficiary  to  a  proportionate  share  of  the  difference  between 
the  book  value  of  the  corporate  assets  at  the  time  of  the  tes- 
tator's death  and  a  larger  sum  received  for  such  assets  on  dis- 
solution of  the  corporation  and  liquidation  of  its  affairs.^* 

§  3729.  —  Rights  on  death  of  life  tenant.  Whether  the  in- 
terest of  the  life  tenant  is  confined  to  the  receipt  of  declared 
dividends,  or  whether  his  estate,  on  his  death,  is  entitled  to  an 
increment  in  value  due  to  undivided  profits  of  surplus  earned 
or  put  to  the  credit  of  the  stock,  though  not  declared  in  the 
form  of  dividends,  depends  upon  the  intent  of  the  testator,  as 
expressed  in  his  will.^*  Though  the  corporation  may  at  will 
declare  or  decline  to  declare  a  dividend,  it  cannot  substitute 
its  will  in  this  respect  for  that  of  the  testator,  nor  can  it  do 
anything  to  favor  the  life  tenant  or  remainderman  as  it  may  de- 
sire, because  it  must  first  be  considered  whether  the  testator 
contemplated  what  the  corporation  is  doing.*®    Where  a  will 

59  McCoy  V.  McCloskey,  —  N.  J.  68  In  re  Sherman  Trust,  190 
Eq.  — ,  117  Atl.  473.  Iowa  1385,  179  N.  "W.  109;  In  re 

60  McCoy  V.  McCloskey,  —  N.  J.  Roberts'  Estate,  191  N.  Y.  Supp. 
Eq.  — ,  117  Atl.  473.  527. 

61  Eights  as  between  life  tenant  64  McCoy  v.  McCloskey,  —  N.  J. 
and   remainderman   to   increase  in  Eq.  — ,  117  Atl.  473. 

value   of  stock   or  profits  realized  6BIn     re     Sherman     Trust,    190 

on  its  sale  is  the  subject  of  a  note  Iowa  1385,  179  N.  W.  109. 

in  13  A.  L.  R.  1009.  66  In     re     Sherman     Trust,    190 

62  See  also  §  3729,  infra.  Iowa  1385,  179  N.  W.  109. 
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directed  the  executors  to  pay  the  income  of  a  fund  to  the  tes- 
tator's son  for  life,  and  at  his  death  "to  pay  ihh  principal  sum" 
to  others,  and  the  executors- invested  the  fund  in  stock  which 
appreciated  in  value  during  the  life  tenancy  because  of  the 
fact  that  the  bank  paid  but  relatively  small  dividends,  it  was 
held  that,  on  the  death  of  the  life  tenant,  the  remainderman 
was  entitled  to  the. amount  originally  invested  in  the  stock  and 
that  the  accretions  in  its  value  belonged  to  the  estate  of  the  life 
tenant,  although  they  had  never  been  distributed,  on  the  ground 
that  such  was  the  intention  of  the  testator.*' 

§3733.  — Recovery  of  dividends  unlawfully  paid — In  gen- 
eral. Where  dividends  are  paid  illegally,  the  corporation  may 
recover  the  money  from  the  stockholders  as  money  had  and  re- 
ceived.®* Restitution  may  also  be  compelled  by  a  trustee  in 
bankruptcy.®'  That  the  corporation  acted  in  good  faith  in  pay- 
ing the  dividends  is  no  defense.'''' 

§3734. Effect  of  stockholder's  good  faith.     That  the 

stockholder  acted  in  good  faith  in  receiving  the  dividend  is  no 
defense  to  an  action  to  recover  it.'^ 

§3735. Right  of  creditors  as  affected  by  time  when 

they  became  such.  According  to  some  courts  a  recovery  may 
be  had  for  the  benefit  of  creditors  regardless  of  whether  they 
became  such  before  or  after  the  dividends  were  declared.™ 

§3738. Extent  of  liability.     The  stockholder  may  be 

entitled  to  credit  for  amounts  advanced  by  him  to  the  corpora- 
tion and  used  by  it  to  pay  creditors.''^ 

87  In    re    Sherman     Trust,     190  71  Opinion     of     Clark,     J.,     in 

Iowa  1385,  179  N.  W.  109.  Brooks    v.    Buys,    217    Mieh.    263, 

68  Overland    Sioux    City    Co.    v.      186  N.  W.  472. 

Clemens,  189  Iowa  1293,  179  N.  W.  72  Brooks    v.    Buys,    217    Mich. 

954.  263,  186  N.  W.  472. 

69  Opinion  of  Clark,  J.,  in  7S  Opinion  of  Clark,  J.,  in 
Brooks  V.  Buys,  217  Mieh.  263,  186  Brooks  v.  Buys,  217  Mich.  263,  1B6 
N.  W.  472.                                               N.  W.  472. 

70  Opinion  of  Clark,  J.,  in 
Brooks  V.  Buys,  217  Mieh.  263,  186 
N.  W.  472. 
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§  3739. Jurisdiction  and  procedure.  A  charge  of  con- 
spiracy to  make  dividends  not  earned  should  be  made  un- 
equivocally.'''* 

§  3740. Statute  of  limitations.     The  right  of  recovery 

may  be  barred  by  limitations.''* 

§3742.  — Liability   of   directors — Statutory   liability.     In 

New  York  directors  are  made  liable  to  creditors  for  losses  due 
to  an  illegal  declaration  of  dividends.''®  A  North  Carolina  statute 
provides  that  if  dividends  are  paid  when  the  corporate  debts 
exceed  a  specified  percentage  of  its  assets,  the  directors  under 
whose  administration  the  violation  of  the  statute  occurs  shall  be 
jointly  and  severally  liable  to  the  corporation  and  its  creditors, 
in  the  event  of  its  dissolution  or  insolvency  to  the  full  amount  of 
the  dividend  paid.''"'  Where  the  liability  is  enforced  by  a  trustee 
in  bankruptcy,  the  costs  and  expenses  of  the  bankruptcy  proceed- 
ings may  be  taken  into  account  in  determining  the  amount  neces- 
sary to  be  raised  to  satisfy  the  claims  of  creditors.''*  Even  where 
the  statute  is  not  regarded  as  penal  the  liability  is  like  that  of 
a  surety,  stricti  juris,  and  the  statute  will  not  be  extended  by 
construction  so  as  to.  embrace  cases  not  clearly  within  its  terms.''^ 

§  3744. Effect  of  good  faith.  "Assenting"  to  the  pay- 
ment of  dividends  means  a  conscious  approval  of  facts  actually 
known.  Hence  a  director  cannot  be  held  liable  for  assenting  to 
the  payment  of  a  dividend  when  the  corporation  was  insolvent, 
or  a  dividend  which  diminished  its  assets  below  the  amount  of  its 
capital  stock,  unless  it  appears  that  he  knew  that  such  was  the 
case  or  that  such  would  be  its  effect.*" 

§  3746. By  whom  liability  may  he  enforced.    A  trustee 

in  bankruptcy  may  enforce  a  liability  "to  the  corporation  and 

74  Frank    Gilbert    Paper    Co.    v.  78  Claypoole    v.    Mcintosh,    182 

Prankard,  195  N.  Y.  Supp.  638.  N.  C.  109,  108  S.  B.  433. 

76  Opinion      of     Clark,     J.,     in  79  White  -  Wilson  -  Drew    Co.    v. 

Brooks    V,   Buys,    217    Mich.    263,  Lyon-Eatcliff  Co.,  268  Fed.  525. 

186  N.  W.  472.  80  A    bill   that    does   not    allege 

76  City  Investing  Co.  v.  Gerken,  such  knowledge  is  properly  dis- 
200  N.  Y.  App.  Div.  503,  193  N.  Y.  missed  for  want  of  equity.  White- 
Supp.  271.  Wilson-Drew   Co.    v.   Lyon-Eateliff 

77  Claypoole     v.    Mcintosh,     182  Co.,  268  Fed.  525. 
N.  C.  109,  108  S.  E.  433. 
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its  creditors,  in  the  event  of  its  dissolution  or  insolvency,"  im- 
posed on  directors  in  case  dividends  are  paid  when  the  debts 
of  the  corporation  exceed  a  specified  percentage  of  its  assets.'^ 

§3747. Parties  and  pleading.    An  allegation  that  in  a 

certain  year  dividends  were  paid  in  excess  of  the  earnings  for 
that  year  shows  no  liability  in  the  absence  of  allegations  that  they 
were  improperly  "paid,  or  were  not  paid  out  of  the  earnings  of 
prior  years.'^ 

§3748. ■Statute   of  limitations.     It  is   generally  held 

that  the  statutes  of  limitations  may  be  interposed  as  a  defense.** 

XVII.    DIVIDENDS  ON  PEEPEEEED  STOCK 

§  3751.  Rigfht  to  and  extent  of  preference  in  general.  Pur- 
chasers of  preferred  stock  of  a  consolidated  corporation  are 
bound  by  provisions  as  to  dividends  in  the  articles  of  consolida- 
tion.'*   Provisions  as  to  dividends  in  certificates  of  preferred 


SlClaypoole  v.  Melntosh,  182 
N.  C.  109,  108  S.  E.  433. 

82  Council  V.  Brown,  151  Ga. 
564,  107  S.  E.  867. 

88  Curtis  V.  Connly,  257  U.  S. 
260,  66  L.  Ed.  222,  aff'g  264  Fed. 
650,  which  afif'd"  259  Eed.  961; 
Conncil  v.  Brown,  151  Ga.  564, 
107  S.  E.  867. 

Effect  of  provision  suspending 
running  of  statute  while  cause  of 
action  is  fraudulently  concealed, 
see  §  2702,  supra. 

84  Continental  Ins.  Co.  v.  Minne- 
apolis, St.  P.  &  S.  S.  .M.  E.  Co., 
283  Fed.  276,  citing  6  Fletcher 
Cye.  Corp.,  p.  6028. 

Provision  of  a  consolidation 
agreement  in  relation  to  dividends 
Construed  to  mean  that  dividends 
on  the  preferred  stock  should  be 
noncumulative;  that  the  profits 
or  surplus  earnings  of  each  calen- 
dar year  should  be  kept'  separate 
on    the    books;    that    before    the 


commoli  stock  should  have  any 
dividends  of  any  calendar  year 
the  preferred  stock  should  have  a 
7  per  cent,  dividend  therefrom; 
that  after  the  payment  of  such 
dividend  on  the  preferred  stock 
the  common  stock  should  be  en- 
titled, to  a  dividend,  if  declared, 
of  not  to  exceed  7  per  cent,  out 
of  the  profits  earned  in  that  same 
year;  that  any  further  dividends 
out  of  the  remaining  profits  earned 
in  that  same  year  should  be 
divided  equally  and  pro  rata 
among  all  of  the  shareholders, 
whether  preferred  or  common; 
and  that  these  provisions  should 
govern  without  regard  to  the  par- 
.ticular  year  in  which  or  for  which 
dividends  should  be  declared. 
Continental  Ins.  Co.  v.  Minne- 
apolis, St.  P.  &  S.  S.  M.  E.  Co., 
283  Fed.  276,  citing  6  Fletcher 
Cyc.  Corp.  p.  6028. 
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stock  issued  by  a  consolidated  corporation  are  to  be  read  in 
connection  with  and  in  the  light  of  provisions  on  the  same  sub- 
ject in  the  articles  of  consolidation,  and  if  the  two  are  incon- 
sistent, the  articles  will  control.** 

§3752.  Dividends  payable  out  of  profits  only.  Dividends 
on  preferred  stock  can  be  declared  only  out  of  surplus  profits.** 
A  preferred  stockholder  does  not  waive  his  right  to  dividends 
by  acquiescing  in  the  use  of  net  earnings  to  pay  a  mortgage 
debt  of  the  company  not  yet  due,  where  it  does  not  appear  that 
the  company  was  in  any  way  prejudiced  or  misled  by  his  eon- 
duct  in  so  doing,  but  his  right  is  merely  suspended  until  there 
is  an  excess  of  earnings  over  the  amounts  reasonably  required 
to  be  expended  for  that  purpose.*'' 

§  3753.  Discretion  in  declaring  dividends.  It  is  largely  dis- 
cretionary with  the  directors  to  determine  whether  the  condi- 
tion of  the  company  is  such  as  to  warrant  the  declaration  of  a 
dividend  in  any  particular  year,  and  the  courts  will  not  interfere 
unless  an  abuse  of  discretion  is  shown.**  But  if  the  directors 
abuse  their  discretion  and  refuse  to  declare  a  dividend  when  it 
is  clear  that  there  are  surplus  profits  available  for  that  purpose, 
a  court  of  equity  may  compel  them  to  do  so.**  The  fact  that  the 
dividends  are  noncumulative  may  be  taken  into  consideration  in 
determining  whether  the  directors  should  be  required  to  declare 
a  dividend.*" 

§  3754.  Cumulative  dividends.  Preferred  stockholders  have 
no  lien  on  the  assets  of  the  corporation  for  arrears  of  cumulative 
dividends  until  a  fund  has  been  segregated  or  set  apart  for  their 
payment,  but  until  then  their  right  is  merely  an  inchoate  one.*^ 

85  Continental  Ins.  Co.  v.  Min-  88  Star  Pub.  Co.  v.  Ball,  —  Ind. 
neapolis,  St.  P.  &  S.  S.  M.  E.  Co.,  — ,  134  N.  E.  285.  And  see  gen- 
283  Fed.  276.  erally  §  3656,  supra. 

86  Star  Pub.  Co.  v.  Ball,  —  Ind.  89  Star  Pub.  Co.  v.  Ball,  —  Ind. 
— ,  134  N.  E.  285.  — ,  134  N.  E.  285.     And  see  gen- 

As  to  the   method  of  determin-  erally  §  3688,  supra, 

ing  -whether  there   are  profits  out  90  Star  Pub.  Co.  v.  Ball,  —  Ind. 

of  ■which  dividends  may  be  paid,  — ,   134  N.  E.  285. 

see  §§  3630-3671,  supra.  91  In    re    Interborough    Consoli- 

87  Star  Pub.  Co.  v.  Ball,  —  Ind.  dated  Corp.,  277  Fed.  455. 
— ,  134  N.  E.  285. 

796 


Ch.  56]  Stock  and  Stockholders  [§  3755 

§  3755.  Right  to  share  in  surplus  after  payment  of  preferred 
dividends.^^  A  statutory  provision  that  the  company  shall 
be  bound  to  pay  such  dividends  as  may  be  expressed  in  the  cer- 
tificate, but  not  to  exceed  eight  per  cent  per  annum,  before  any 
dividend  shall  be  set  aside  or  paid  on  the  common  stock,  means 
that  no  more  than  eight  per  cent  shall  be  paid  upon  the  preferred 
stock  before  a  dividend  is  paid  on  the  common  stock,  and  after 
dividends  are  paid  on  the  common  stock,  preferred  stock  may 
participate  in  dividends  to  any  amount.^' 

Where  the  preference  provided  is  only  as  to  dividends,  and 
there  is  no  express  or  implied  provision  to  the  contrary,  pre- 
ferred and  common  stockholders  share  alike  in  the  assets  of  a 
liquidating  corporation.**  The  power  to  declare  dividends  not 
exercised  can  have  no  effect  upon  the  rights  of  the  preferred 
stock  to  share  in  the  existing  assets  of  the  corporation  when 
liquidated.'^  Even  though  the  directors  have  authority  to  de- 
clare dividends  on  the  common  stock  out  of  the  net  profits  of  any 
past  year  if  in  that  past  year  the  preferred  stock  has  been  paid 
full  dividends,  they  cannot  be  compelled  to  do  so,  in  the  absence 
of  fraud  or  breach  of  trust,  and  if  they  do  not  exercise  such 
power,  but  apply  such  earnings  to  surplus,  suc-h  earnings  are  to 
be  regarded  as  assets  on  the  compulsory  winding  up  and  liquida- 
tion of  the  corporation,  and  to  be  distributed  accordingly.®®  In 
England  it  is  held  that  provisions  giving  the  holders  of  debenture 
stock  a  right  to  receive  a  specified  percentage  of  the  surplus  as- 
sets on  a  winding  up  of  the  company,  in  addition  to  payment  of 
the'  principal  secured,  are  valid  and  binding  on  the  company, 
both  with  respect  to  debenture  stock  which  is  redeemable  at  any 
time  on  six  months'  notice,  and  perpetual  debenture  stock  under 

92  See  note,  13' A.  L.  E.  426.  871,  modifying  and  aff'g  273  Fed. 

Eeapeetive   Eights  of  Preferred  848. 

and  Common  Stockholders  in  Sur-  95  Continental  Ins.  Co.  v.  Eead- 

plus    Profits    is    the    subject     of  ing  Co.,  259  U.  S.  156,  66  L.  Ed. 

an     article     by     George     Jarvis  871,  modifying  and  aff'g  273  Fed. 

Thompson  in  19  Michigan  Law  Ee-  848. 

view  463.  96  Continental  Ins.  Co.  v.  Eead- 

98  Star  Pub.  Co.  v.  Ball,  — -  Ind.  ing  Co.,  259  XJ.  S.   156,  66  L.  Ed. 

— ,  134  N.  E.  285.  871,  modifying  and  afE'g  273  Fed. 

94  Continental  Ins.  Co.  v.  Eead-  848. 
ing  Co.,  259  U.  S.  156,  66  L.  Ed. 
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which  no  day  is  specified  for  the  repayment  of  the  principal 
moneys  secured  thereby.*''^ 

§  3757.  Remedies  in  respect  to  dividends.  Preferred  stock- 
holders may  maintain  a  suit  in  equity  to  compel  the  directors  to 
declare  and  pay  dividends  on  the  preferred  stock  where  they 
abuse  their  discretion  in  refusing  to  do  so.®'  A  demand  is  not 
necessary  before  bringing  such  a  suit,  where  the  corporation 
denies  the  rights  of  plaintiff  as  a  stockholder." 

XVIII.    THE  RIGHT   TO  TKANSFER  SHARES 

§  3758.  In  general.  Shares  of  stock  may  be  sold  and  trans- 
ferred as  other  property  without  hindrance,  and  the  owner  there- 
of may  sell  the  same  on  such  terms  and  for  such  consideration 
as  he  deems  satisfactory.^  Depreciation  in  the  value  of  stock 
during  the  life  of  an  injunction  restraining  the  owner  from  dis- 
posing of  it  is  a  proper  element  of  damage  in  an  action  on  the 
injunction  bond  and  a  supersedeas  bond  operating  to  continue 
the  injunction  in  force  after  the  making  of  an  order  dissolving 
it.2 


§3759.  Restrictions  in  the  charter  or  general  law.*     Ee- 

straints  upon  the  transfer  of  unqualified,  full-fledged  shares, 
whether  by  the  charter  or  by-laws,  except  for  convenience  of  cor- 

97  In  re  Cuban  Land  &  Develop-  age.  American  Surety  Co.  v. 
ment  Co.,  L.  E.  [1921]  2  Ch.  Div.  Duvall,  22  Ariz.  261,  196  Pac.  457. 
147.  If    the    stock    has    no    market 

98  Star  Pub.  Co.  v.  Ball,  —  Ind.  value  its  actual  value  may  be 
— ,  134  N.  E.  285.  established  by  proof  of  the  assets 

99  Star  Pub.  Co.  v.  Ball,  —  Ind.  and  liabilities  of  the  corporation. 
— ,  134  N.  E.  285.  American  Surety  Co.  v.  Duvall,  22 

1  Farmers'  State  Bank  v.  Peters-  Ariz.  261,  196  Pac.  457. 

burg  State  Bank,  —  Neb.  — ,  187  Interest   on   an  injunction  bond 

N.  W.  117.  can    only   be    recovered   from   the 

2  American  Surety  Co.  v.  Duvall,  date  that  the  complaint  therefor 
22  Ariz.  261,  196  Pac.  457.  is  filed,  and  not  from  the  date  of 

Whether    the    owner    was    dam-  the   bond.      American   Surety   Co. 

aged   by   a    depreciation   in   value  v.   Duvall,   22  Ariz.   261,  196  Pac. 

and   the    amount   of   such   damage  457. 

is  for  the  jury  where,  there  is  any  S  Statutory    limitations    on    the 

substantial  evidence  of  such  dam-  right   of   executors   to   sell   stock, 
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porate  regulation,  are  in  contravention  of  public  policy  and 
therefore  void.* 

A  charter  provision  that  a  stockholder  ceasing  to  be  an  officer, 
director  or  employe  of  the  corporation  shall  not  be  entitled  to 
dividends  unless  and  until  he  surrenders  his  stock  and  receives 
in  lieu  thereof  certificates  entitling  him  to  dividends  for  ten 
years  merely  limits  the  quality  of  the  shares  and  is  not  void 
as  a  restraint  upon  their  alienation,  though  it  may  render  them 
more  difficult  to  sell,  or  prevent  the  procuring  of  as  good  a  price 
on  their  sale.^  And  even  if  it  is  void  as  an  unlawful  restriction 
upon  the  power  of  alienation,  a  court  of  equity  will  not  compel 
the  corporation  to  pay  a  dividend  to  a  former  director  and  em- 
ploye who  has  quit  its  ser^dce  and  who  refuses  tp  surrender  his 
stock,  since  he  is  in  pari  delicto,  and  does  not  come  into  court 
with  clean  hands.®  A  provision  in  the  charter  and  certificates 
of  stock  that  shares  shall  not  be  transferred  or  sold  until  such 
sale  or  transfer  shall  have  been  reported  to  and  approved  by  the 
directors  is  valid,  in  the  absence  of  any  statute  forbidding  re- 
strictions in  the  sale  or  transfer  of  stock,  and  noncompliance 
therewith  justifies  a  refusal  by  the  corporation  to  transfer  stock.'' 
A  provision  in  the  charter  of  a  private  company  incorporated 
under  the  Ontario  Companies  Act  that  the  shares  of  the  com- 
pany shall  not  be  transferred  without  the  consent  of  the  board 
of  directors  is  valid.*  And  where  the  charter  contains  such  a 
provision  the  exercise  of  the  discretion  of  the  directors  in  giving 
or  refusing  their  consent  will  not  be  interfered  with  by  the 
courts  if  they  act  in  good  faith  with  a  view  to  protecting  the 
interests  of  the  company,  and  the  burden  of  proving  that  they 
have  acted  improperly  is  on ,  the  person  complaining  of  their 
conduct.'  Provisions  in  the  articles  of  incorporation  and  by- 
see  Earth  v.  Fidelity  &  Columbia  ePrindiville  v.  Johnson  &  Hig- 
Trust  Co.,  188  Ky.  788,  224  S.  W.  gins,  93  N.  J.  Eq.  425,  116  Atl. 
351.                                                           785,   afE'g  92  N.  J.  Eq.   515,   113 

4Prindiville  v.  Johnson  &  Hig-      Atl.  915. 
gins,  92  N.   J.  Eq.   515,   113   Atl.  7  Wright    v.    Iredell    Telephone 

915,  aff'd  93   N.  J.   Eq.  425,   116      Co.,  182  N.  C.  308,  108  S.  E.  744. 
Atl.  785.  8Ee     Phillips     &     La     Paloma 

BPrindiville  v.  Johnson  &  Hig-  Sweets,  Ltd.,  51  Ontario  L.  B.  125. 
gins,  92  N.  J.   Eq.   515,   113   Atl.  9  Ke     Phillips     &     La     Paloma 

915,  aff'd  on  other  grounds  93  N.       Sweets,  Ltd.,  51  Ontario  L.  E.  125. 
J.  Eq.  425,  116  Atl.  785. 
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laws  of  a  corporation,  formed  to  acquire  and  operate  a  ferry, 
for  the  repurchase  of  stock  held  by  any  stockholder  in  excess 
of  ten  shares  were  held  not  to  make  stock  held  by  a  stockholder 
in  excess  of  that  amount  evidence  of  an  indebtedness  or  its 
holders  creditors  of  the  corporation  to  that  extent.^" 

§  3760.  By-laws  restricting  transf ers.^^ 

§  3761.  Agreements  in  restraint  of  the  right  to  transfer. ^^ 

§  3764.  Transfers  to  or  by  directors  or  other  officers.'^    A 

director  has  the  same  right  to  sell  his  stock  as  any  other  stock- 
holder, and  he  is  under  no  legal  obligation  to  refrain  from  sell- 
ing it  because  the  sale  will  be  harmful  to  the  corporation,  or  be- 
cause the  corporation  in  insolvent.^* 

XIX.    EFFECT   OF   TRANSFER 

§  3768.  General  principles.  A  person  who  transfers  stock  to 
another,  for  the  sole  purpose  of  enabling  the  latter  to  vote  it  at 
an  annual  meeting  of  the  corporation,  and  on  his  agreement  to 
return  it  after  such  meeting,  may  maintain  an  action  to  have 
the  transfer  set  aside  and  to  recover  the  stock  in  case  the  trans- 
feree refuses  to  return  it,  and  in  such  an  action,  on  a  proper 
showing,  the  transferee  will  be  restrained  from  transferring  the 
stock  to  others  pending  the  action.^*  And  the  fact  that  the 
owner  of  the  stock  indorsed  and  transferred  the  certificates  to 
the  transferee,  and  testified  in  support  of  such  assignment  in  an 
action .  to  compel  the  corporation  to  transfer  the  stock  to  the 
assignee  on  its  books,  does  not  estop  him  from  seeking  such  re- 
■  lief." 

10  Millott     V.     Ass  'n     of     Mare       or  sale  of  stock,  see  §  3862  et  seq., 
Island    Employees,    187    Cal.    162,       infra. 

201  Pae.  118.  14  Insurance      Agency      Co.      v. 

11  See   §§  513,  514,  supra.  Blossom,  —  Mo.   App.  — ,  231  S. 
Validity     of     by-law     requiring      W.  636. 

stockholders    to    offer    their    stock           16  Luitwieler  v.  Luitwieler 

to   the    corporation   before    selling  Pumping   Engine  Co.,  191   N.   Y. 

it,  see  note   5  Minn.  Law  Eeview  Supp.  417. 

312.                                                                    16  Luitwieler  v.  Luitwieler 

12  By-law     as     a     contract,     see  Pumping    Engine  Co.,  191   N.   Y. 
§  513,  supra.  Supp.  417. 

ISPraud  by   officer   in  purchase 

800 


Ch.  56]  Stock  and  Stockholdees 

§3769.  Liability  for  calls — General  rules." 


[§  3781 


§3771.  — Stock  issued  as  full  paid;  watered  or  fictitiously 
paid-up  stock." 


XX.    NEGOTIABILITY   OF   STOCK   CEETIPICATES  AND   TITLE   OF  BONA 
FIDE  TRANSFEEEES 

§3779.  General  rules.^'  Certificates  of  stock  are  not  nego- 
tiable paper,^"  certificates  which  have  been  issued  illegally  may 
be  canceled  even  though  they  are  in  the  hands  of  a  bona  fide 
purchaser.*^  Trust  receipts  issued  against  shares  of  stock  de- 
posited with  a  banker,  and  providing  for  the  return  of  the  stock 
to  the  order  of  the  person  to  whom  they  are  issued  upon  return 
of  said  receipts,  are  not  negotiable  instruments,  and  do  not 
alone  vest  ownership  of  the  stock  in  the  holders  thereof  except 
as  between  the  transferor  thereof  and  the  transferee.^^ 

§  3781.  Quasi  negotiability ;  estoppel.^*  Certificates  of  stock 
possess  some  of  the  attributes  of  negotiability,^*  and  are  some- 
times spoken  of  and  treated  as  quasi  negotiable.^* 


17  Liability  to  creditors,  see 
§4111,  infra. 

18  See  §3595,  supra. 

19  Eights  of  bona  fide  purchaser 
of  lost  or  stolen  oertifleate,  see 
§3834,  infra. 

,     Estoppel     of     true     owner,     see 
§3853,  infra. 
SOLilley   v.   Sterling   Oil   &   Ee- 

.  fining  Co.,  108  Kan.  686,  197  Pac. 
201. 

Opinion  of  Hogan,  J.,  in  Hud- 
son Trust  Co.  V.  American  Lin- 
seed Co.,  232  N.  T.  350,  134  N.  E. 
178,  rev'g  190  N.  Y.  App.  Div. 
289,  180  N.  Y.  Supp.  17;  Walton 
V.  Standard  Drilling  Co.,  43  S.  D. 
576,  181  N.  "W.  96;  Walker  Cald- 
well Producing  Co.  v.  Menefee,  — 
Tex.  Civ.  App.  — ,  240  S.  W.  1023; 
O'Meara  v.  Bennett,  L.  E.  [1922] 
1  App.  Cas.  80. 
21  As     certificates     -which     have 


been  issued  illegally  and  without 
authority  of  the  board  of  direc- 
tors. Walton  V.  Standard  Drilling 
Co.,  43  S.  D.  576,  181  N.  W.  96; 
or  which  have  been  issued  inad- 
vertently and  erroneously  and 
without  consideration  as  required 
by  law.  Walker  Caldwell  Produc- 
ing Co.  V.  Menefee,  —  Tex.  Civ. 
App.  — ,  240  8.  W.  1023;  or  in 
fraud  of  the  corporation.  Lilley 
V.  Sterling  Oil  &  Eefining  Co., 
108  Kan.  686,  197  Pac.  201. 

28Hearne  v.  Gillette,  151  La. 
79,  91  So.  634. 

23  Estoppel,  see  §  3853,  infra. 

24  Walton  V.  Standard  Drilling 
Co.,  43  S.  D.  576,  181  N.  W.  96. 

25  Nicholson  v.  Morgan,  119  N. 
Y.  Misc.  Eep.  309,  196  N.  Y.  Supp. 
147;  Walton  v.  Standard  Drilling 
Co.,  43  S.  ,D.  576,  181  N.  W.  96. 
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§3783.  Bona  fide  purchasers.^^  According  to  the  weight 
of  authority,  the  holder  of  a  certificate  of  stock  who  has  taken 
it  as  security  for  an  existing  debt  without  promise  of  extension 
or  other  present  consideration  is  not  protected  as  a  purchaser 
for  value,  unless  the  true  owner  is  estopped  by  some  negligence 
which  has  enabled  the  person  to  whom  he  intrusted  the  stock 
to  perpetrate  a  fraud  on  the  purchaser.^'  But  a  person  who 
takes  stock  as  security  for  the  extension  of  an  existing  debt  is 
a  purchaser  for  value.*^  A  purchaser^'  or  pledgee"*  of  stock 
takes  subject  to  prior  equities  if  he  has  notice  of  facts  sufficient 
to  put  him  on  inquiry  as  to  them. 

The  shareholders  of  a  corporation  are  conclusively  charged 
with  notice  of  the  trust  character  which  attaches  to  its  capital 
stock.  As  to  it,  they  cannot  occupy  the  status  of  innocent  pur- 
chasers, but  they  are,  to  all  intents  and  purposes,  privies  to  the 
trust,  and  hence  when  they  have  any  of  such  trust  fund  in  their 
hands,  they  hold  it  cum  onere,  subject  to  all  of  the  equities  which 
attach  to  it.*^  Persons  who  purchase  all  the  stock  of  a  corpora- 
tion are  charged  with  notice  of  the  provisions  of  a  contract  pre- 

26  See  also  §  3854,  infra.  show  that  the  circumstances  were 
Eights  of  a  bona  fide  purchaser       such   as  to  put  the   transferee  on 

of  stock  certificate,  latent  equities,  inquiry.    Walker  Caldwell  Produc- 

and  estoppel,  see  article  Purchase  ing  Co.  v.  Menefee,  —  Tex.   Civ. 

for  Value   and  Estoppel,  by  Prof.  App.  — ,  240  S.  W.  1023. 
Henry     "W.     Ballantine,     6     Minn.  30  A    trustee    in    bankruptcy    is 

Law  Eeview  86,  92.  entitled    to    stock    given    by    the  . 

Pledgee    of    corporate    stock    as  bankrupt    to    hia    son    at    a   time 

security  for  an  antecedent  debt  as  when  he  was  insolvent  as  against 

a   bona  fide  purchaser  within   the  a    bank    to    which    the    son    has 

rule     which     protects     such     pur-  pledged  it  as  collateral,  where  the 

chasers    against    the     equities     of  bank    knew    that    the    stock    had 

third  persons  is  the  subject   of  a  been    given    to    the    son    by    the 

note  in  9  A.  L.  E.  1619.  father  when  he  was  insolvent  and 

27  Commercial  Nat.  Bank  v.  a  petition  in  bankruptcy  had  been 
Shriver,   275  Fed.   12.  filed  against  the  father  before  the 

28  Commercial  Nat.  Bank  v.  pledge  was  made.  Commercial 
Shriver,  275  Fed.   12,  Nat.    Bank    v.    Shriver,    275   Fed. 

29  Evidence  in  suit  to  cancel  cer-  12. 

tiflcates  on  the  ground  that  they  31  Meridian    Amusement    Co.   v. 

were  issued  inadvertently  and  er-  Home    Theater   Co.,   215  111.   App. 

roneously    and    without    the    pay-  479. 
ment  of  any  considerationi  held  to 
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viously  executed  by  it,  whether  they  have  actual  notice  of  it 
or  not.*^ 

Transferees  of  stock  held  in  trust  take  it  impressed  with  the 
trust  where  they  pay  nothing  for  it  or  take  with  full  knowledge 
of  the  trust  agreement.*'  Purchasers  of  stock  in  a  terminal 
railway  company  having  notice  of  the  fact  that  the  company 
holds  all  of  its  property  in  trust  for  the  benefit  of  proprietary 
railroad  companies  using  the  terminal  and  is  required  to  exercise 
all  its  corporate  powers  in  the  administration  of  the  terminal 
for  their  common  use,  take  the'  stock  subject  to  the  terms  of 
the  trust,  and  cannot  be  heard  to  assert  any  rights  in  the  stock 
that  are  inconsistent  with  the  trust.**  The  fact  that  one  of  the 
proprietary  companies  sells  stock  to  an  individual,  having  notice 
of  the  trust,  to  enable  him  to  sell  it  to  some  railroad  company 
capable  of  participating  in  the  use  of  the  terminal  will  not  estop 
it  from  denying  that  such  individual  acquired  a  substantial  and 
valuable  interest  in  the  terminal  company,  or  prevent  it  from 
insisting  on  the  enforcement  of  the  trust.  Nor  will  the  fact 
that  a  railroad  company  acquires  stock  in  the  terminal  company 
with  notice  that  an  individual  claims  an  interest  in  it  by  virtue 
of  a  transfer  of  stock  to  him  estop  it  from  denying  the  validity 
of  his  claim  nor  from  seeking  relief  against  any  use  of  such 
stock  by  him  in  violation  of  the  terms  of  the  trust.** 

Where  a  resulting  or  constructive  trust  arises  in  favor  of  a 
corporation  against  its  president  as  to  stock  received  by  him  in 
return  for  a  sale  or  transfer  by  him  of  property  belonging  to  it, 
a  person  to  whom  he  transfers  such  stock  also  takes  it  subject 
to  a  trust  in  favor  of  the  corporation,  unless  it  affirmatively  ap- 
pears that  he  took  it  as  a  bona  fide  purchaser  for  value.*®    If 

88  Meridian    Amusement    Co.    v.  Kamen,    301    111.    179,    133    N.    E. 

Home  Theater   Co.,  215   111.    App.  715,  rev'g  219  111.  App.   648,  649. 
479.  31  Chicago,   M.   &   St.  P.   E.  Co. 

83  An  agreement  whereby  stock  v.  Des  Moines  Union  E.   Co.,  254 

is  held  in  trust  by  the  holder  for  U.   S.    196,   65   L.   Ed.    219,   rev'g 

the   benefit    of    himself    and    an-  254  Fed.  927. 

other  and  half  of  it  is  to  be  trans-  36  Chicago,  M.   &   St.  P.   E.   Co. 

ferred  to  the  latter   on   the   hap-  v.  Des  Moines  Union  E.   Co.,  254 

pening    of    certain    contingencies  U.   S.    196,   65   L.   Ed.    219,   rev'g 

may  be  enforced  against  transfer-  254  Ped.  927. 

ees  who  take  with  knowledge   of  36Lezinsky      v.      Mason      Malt 

the  agreement,  or  who  do  not  pay  Whiskey    Distilling   Co.,    185    Cal 

anything  for  the  stock.    Smurr  v.  240,  196  Pac.  '884. 
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the  trust  is  a  constructive  trust  as  to  the  transferor  it  is  also  a 
constructive  trust  as  to  the  transferee.  If  it  is  a  resulting  trust 
as  to  the  transferor,  it  is  a  resulting  trust  as  to  the  transferee 
if,  as  between  himself  and  the  transferor  he  takes  and  holds  it 
for  the  latter,  but  if  as  between  them  he  takes  and  holds  it  for 
himself,  the  trust  in  favor  of  the  corporation  is  a  constructive 
and  not  a  resulting  one.*'' 

A  bona  fide  purchaser  for  value  acquires  good  title  though 
his  vendor  acquired  title  to  the  stock  under  a  usurious  agree- 
ment." 

A  person  purchasing  pooled  stock  subject  to  the  provisions 
of  the  pooling  contract  and  with  full  knowledge  of  its  terms, 
becomes  bound  by  said  contract.^' 

XXI..  MODES    OF    TBAlSrSFHRRING    SHARES;    REGISTRATION 

§3784.  General  principles.**  Shares  of  stock  are  trans- 
ferable by  delivery.*^  And  possession  of  stock  certificates  is 
evidence  of  some  title  or  right  therein  on  the  part  of  the  pos- 
sessor.*^ A  certificate  of  stock  may  be,  and  generally  is,  as- 
signed by  signing  in  blank  the  transfer  and  power  of  attorney 
printed  on  the  back  of  it.**  And,  as  a  rulCj  the  transfer  may 
be  made  by  a  separate  written  assignment  not  indorsed  on  the 
certificate.**  A  formal  indorsement  is  not  necessary  to  trans- 
fer shares.*^ 

Under  the  Uniform  Stock  Transfer  Act  title  to  a  certificate 
of  stock  and  to  the  shares  represented  thereby  can  be  transferred 
by  delivery  of  the  certificate  and  a  separate  document  contain- 
ing a  written  assignment  of  the  certificate  or  a  power  of  at- 

87  Lezinsky      v.      Mason      Malt  a  deceased  stockholder  held  prima 

Whiskey    Distilling    Co.,    185    Cal.  facie   evidence  that  he  held  it  at 

240,  196  Pae.  884.  least    as    security   for   a   debt,   as 

38  Eossmassler  v.  Spielberger,  he  claimed.  Woodyard  v.  Sayre, 
270  Pa.  30,  112  Atl.  876.  90  W.  Va.  547,  111  S.  E.  313. 

39  Eobertson  v.  First  Na1;.  Bank,  43  AltafPer  v.  Anderson  Automo- 
35  Idaho  363,  206  Pac.  689.  bile  Co.,  77  Pa.  Super.  Ct.  63. 

40  The  Uniform  Stock  Transfer  44 Bacon  v.  Traders'  Oil  Corp., 
Act   is   the    subject   of   an   article  —  Cal.  App.  — ,  201  Pae.  477. 

in  9  California  Law  Eeview  186.  4B  In  re  Mould's  Will,  117  N.  T. 

41  Woodyard  v.  Sayre,  90  W.  Misc.  Eep.  1,  190  N.  Y.  Supp. 
Va.  547,  111  S.  E.  313.  439. 

42  Possession    by    a    creditor    of 
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torney  to  sell,  assign,  or  transfer  the  same  or  the  shares  repre- 
sented thereby,  signed  by  the  person  appearing  by  the  certificate 
to  be  the  owner  of  the  shares  represented  thereby.**  It  is  further 
provided  that  the  provisions  of  this  section  shall  be  applicable 
although  the  charter  or  articles  of  incorporation  or  code  of  regu- 
lations or  by-laws  of  the  corporation  issuing  the  certificate  and 
the  certificate  itself  provide  that  the  shares  represented  thereby 
shall  be  transferable  only  on  the  books  of  the  corporation  or 
shall  be  registered  by  a  registrar  or  transferred  by  a  transfer 
agent.*''  Certain  provisions  of  the  act  are  in  terms  made  appli- 
cable only  to  certificates  issued  after  it  takes  effect.** 

The  Wisconsin  uniform  sales  act  does  not  apply  to  certificates 
of  stock.*® 

§  3785.  Necessity  for  delivery.*"  In  the  absence  of  express 
provision  to  the  contrary,  stock  may  be  transferred  by  delivery 
of  a  separate  written  transfer,  without  the  delivery  of  any  cer- 
tificate.*' 

Delivery  of  the  certificates  is  essential  under  the  Uniform 
Stock  Transfer  Act.*^  It  provides  that  an  attempted  transfer 
of  title  to  a  certificate  or  to  the  shares  represented  thereby  with- 
out delivery  of  the  certificate  shall  have  the  effect  of  a  promise 
to  transfer,  and  that  the  obligation,  if  any,  imposed  by  such 
promise  shall  be  determined  by  the  law  governing  the  formation 
and  performance  of  contracts.**  Hence  in  such  case  the  rights 
of  the  parties  must  be  determined  in  accordance  with  the  general 
principles  of  law  governing  the  performance  of  contracts,  re- 
gardless of  whether  the  certificates  in  question  were  issued  be- 

46  Succession  of  McGuire,  —  La.  method  of  attaching   and   levying 

— ,  92  So.  40;  Hale  v.  West  Porto  on  shares  of  stock.     Harbridge  ▼. 

Eieo  Sugar   Co.,   200   N.    Y.   App.  American  Nat.  Bank,  177  Wis.  206, 

Div.  577,  193  N.  Y.  Supp.  555.  187  N.  W.  853. 

« Hale     V.     West     Porto     Eico  49  Smith  v.  Linglebach,  177  Wis, 

Sugar  Co.,   200   N.   Y.    App.   Div.  170,  187  N.  W.  10,07. 

577,  193  N.  Y.   Supp.   555.  60  Gifts,   see   §3947,  infra. 

48 Smith  v.  Linglebach,  177  Wis.  61  Bacon  v.   Traders'   Oil  Corp., 

170,  187  N.  W.  1007.  —  Cal.  App.  — ,  201  Pac.  477. 

This  provision  in  Wis.  St.  1921,  B2Hearne    v.    Gillette,    151    La. 

§  1751n22,  applies  only  to  §§  1751-  79,  91  So.  634. 

nl     to     1751n23,     inclusive,     and  63  Smith  v.  Linglebach,  177  Wis. 

not    to    §  2989,    relative     to     the  170,  187  N.  W.  1007. 
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I 

fore  the  act  took  effect,  so  as  to  render  it  inapplicable,  or  after- 
wards.** 

Delivery  of  a  thing  sold  is  the  actual  transferring  of  the  thing 
into  the  power  and  possession  of  the  buyer.**  There  may  be  a 
constructive  delivery  and  acceptance  without  an  actual  change 
of  possession.*®  Under  the  Louisiana  statute  relating  to  sales 
generally,  if  the  certificates  are  in  the  hands  of  a  third  person, 
delivery  in  so  far  as  creditors  are  concerned,  takes  place  only 
when  an  order  for  delivery  has  been  accepted  by  the  person  havs- 
ing  the  custody  of  the  certificates,  that  is  such  person  must  either 
make  actual  delivery  to  the  purchaser,  or  agree  to  hold  the  cer- 
tificates for  his  account.*''  Trust  receipts  issued  against  shares 
of  stock  deposited  with  a  banker,  and  providing  for  the  return 
of  the  stock  to  the  order  of  the  person  to  whom  they  are  issued 
upon  return  of  said  receipts,  do  not  alone  vest  ownership  of  the 
stock  in  persons  to  whom  they  are  transferred,  except  as  between 
the  transferor  and  the  transferee.**  As  to  creditors  of  the  trans- 
feror and  purchasers  in  good  faith,  the  shares  so  deposited  re- 
main the  property  of  the  depositor  until  actual  delivery  thereof 
to  the  transferee,  and  the  rights  of  a  creditor  of  the  transferor 
who  attaches  the  stock  in  the  hands  of  the  bank  prior  to  such  de- 
livery are  superior  to  the  rights  of  the  transferee  of  the  re- 
ceipts.*® 

§3786.  Delivery  of  certificate  without  indorsement  or  as- 
signment.®'* In  some  jurisdictions  a  mere  delivery  of  the  cer- 
tificate, with  intent  to  transfer  the  shares  represented  thereby, 
is  sufficient  without  any  indorsement  or  written  assignment.®* 

§3789.  Transfer  on  the  books  of  the  corporatibn^General 
principles.    In  some  states  it  is  expressly  provided  by  statute 

• 

64  Smith  v.  Linglebach,  177  Wis.  mobile  Co.,   77  Pa.  Super.  Ct.  63, 

170,  187  N.  "W.  1007.  citing  6  Fletcher  Cyc.  Corp.  §  3785. 

66  Hearne  v.  Gillette,  151  La.  79,  67  Hearne    v.    Gillette,    151    La. 

91  So.  634.  79,  91  Sa  684. 

66  Stock  indorsed  in  blank  held  68  Hearne    v.    Gillette,    151    La. 

to  have  been  in  effect  delivered  to  79,  91  So.  634. 

the    owner's    son,    though  '  it    re-  69  Hearne  v.  Gillette,  151  La.  79, 

mained  in  his  name  on  the  books  91    So.    634. 

of  the  company  'in   order  that  he  60  Gifts,   see   §  3947,   infra, 

might  continue  to  act  as  a  direc-  61  Marx  &  Co.  v.  Mahan,  17  Ala. 

tor.      Altaffer   v.   Anderson    Auto-  App.    671,   88    So.   206. 
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that  stock  shall  be  transferable  only  on  the  books  of  the  corpo- 
ration in  such  manner  as  the  by-laws  may  prescribe,^*  or  that  a 
transfer  is  not  valid  except  as  to  the  parties  thereto  until  en- 
tered upon  the  books  of  the  corporation.^^  The  real  or  beneficial 
ownership  of  stock  may  be  in  one  person  though  it  stands  on  the 
books  of  the  corporation  in  the  name  of  another.**  The  corpo- 
ration is  a  proper  party  to  a  suit  to  have  stock  standing  in  the 
name  of  the  defendants  decreed  to  belong  to  the  plaintiff.®^ 

§  3791.  Mode  of  procuring  transfer  on  books,  and  suflSciency 
of  transfer — In  general.  The  purchase  of  the  stock  in  itself 
gives  authority  to  transfer  it  on  the  books  to  the  purchaser  with- 


62  The  provision  of  the  Texas 
statute  to  this  effect  is  manda- 
tory, and  is  to  be  construed  as  part 
of  a  corporation's  charter.  Its 
operation  is  not  suspended  by 
failure  of  the  by-laws  of  a  cor- 
poration to  prescribe  the  manner 
in  which  its  stock  shall  be  trans- 
ferred, and  where  there  is  no  pro- 
vision in  the  by-laws  as  to  the 
manner  of  making  transfers,  the 
charter  must  be  held  to  have  pro- 
vided that  stock  shall  be  trans- 
ferable on  the  books  only  in  the 
method  in  common  use,  that  is, 
in  person  by  the  holder  or  by  at- 
torney appointed  by  him  for  that 
purpose,  on  surrender  of  the  cer- 
tificate of  stock  proposed  to  be 
transferred  properly  indorsed. 
Walker  Caldwell  Producing  Co.  v. 
Meuefee,  —  Tex.  Civ.  App.  — ,  240 
S.  W.  1023. 

A  provision  in  a  stock  certificate 
"transferrable  only  on  the  books 
of  the  corporation  in  person  or 
by  attorney  on  surrender  of  this 
certificate  properly  indorsed," 
held  to  be  a  substantial  compli- 
ance with  the  statute.  Walker 
Caldwell  Producing  Co.  v.  Mene- 
fee,  —  Tex.  Civ.  App. — ,  240  S. 
W.  1023. 


63  Bacon  v.  Traders '  Oil  Corp.,  — 
Cal.  App.  — ,  201  Pac.  477. 

64  Altaffer  v.  Anderson  Automo- 
bile Co.,  77  Pa.  Super.  Ct.  63. 

Evidence  held  insufficient  to 
establish  plaintiff's  ownership  of 
certain  shares  of  stock  standing 
in  the  name  of  her  husband,  and 
sufficient  to  establish  her  owner- 
ship of  certain  other  shares.  Hyatt 
V.  First  Nat.  Bank,  193  Iowa  593, 
187  N.  W.  949. 

Evidence  held  to  show  that  cer- 
tain stock  standing  in  the  name 
of  defendant's  deceased  husband 
was  purchased  with  money  fur- 
nished by  plaintiff  and  belonged 
to  him,  and  that  certain  other 
stock  was  purchased  with  money 
belonging  to  decedent,  and  to  sus- 
tain a  finding  that  plaintiff  agreed 
to  permit  stock  belonging  to  him 
but  standing  in  the  name  of  de- 
fendant's deceased  husband  to  be 
transferred  to  her  on  her  under- 
taking to  account  to  him  for  it 
later,  but  that  such  undertaking 
bound  her  to  account  to  him  only 
for  such  number  of  shares  as  he 
was  shown  to  own.  Wustum  v. 
Kradwell,   270   Fed.   546. 

65  O  'Brien  v.  O  'Brien,  238  Mass. 
403, '131   N.   E.   177. 
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out  any  further  act  on  his  part.^®  A  transfer  may  lawfully  be 
made  on  the  books  at  the  instance  of  the  vendor,  and  the  corpo- 
ration may  make  it  at  his  instance,  or  on  its  own  motion,  even 
over  the  objection  of  the  vendee.®''  Where  the  only  entries  of 
transfers  are  made  on  the  stubs  from  which  the  stock  certificates 
have  been  detached,  and  the  corporation  keeps  no  other  records 
thereof,  such  stubs  constitute  the  transfer  book  of  the  corpora- 
tion, though  they  do  not  contain  all  the  information  required  by 
statute  to  be  kept  in  the  stock  book,  and  are  evidence  of  the 
transfers  noted  therein.®*  Transfers  appearing  on  the  cor- 
porate records  are  presumed  to  have  been  properly  made  until 
the  contrary  is  shown.®^ 

§  3793.  Issue  of  certificate  to  transferee  and  surrender  of  old 
certificate.'''*  Provisions  requiring  the  production  and  sur- 
render of  the  old  certificate  at  the  time  of  the  transfer  are  for 
the  benefit  of  the  corporation  and  may  be  waived  by  it.''^ 

XXII.    EFFECT    OF   UNREGISTERED    TRANSFERS 

§  3794.  Effect  of  unregistered  transfers  as  between  the  par- 
ties— General  rule.  An  unrecorded  transfer  is  good  as  be- 
twe.en  the  parties  even  where  the  charter  or  by-laws  of  the  cor- 
poration or  the  general  law  under  which  it  is  organized  pro- 
vides that  its  stock  shall  be  transferable  only  on  the  books  of 
the  company  and  on  surrender  of  the  certificates.''^  That  stock 
is  not  transferred  on  the  books  of  the  company  to  the  purchaser 
does  not  constitute  a  failure  of  consideration  for  a  note  given 
for  the  purchase  price.''* 

§  3795.  —  Nature  of  transferee 's  title.  In  some  states  it  is 
held  that  where  the  statute  and  stock  certificates  provide  that 

66  0hman  v.  Lee,  149  Minn.  451,  Effect  of  failure  to  require  pro- 

184  N.  W.   41.  duction  and  surrender  of  old  eer- 

evblinian  v.  Lee,  149  Minn.  451,  tificate,  see  §3832,  infra. 

184  N.  W.  41.  71  Ohman  v.  Lee,  149  Minn.  451, 

68  Ohman  v.  Lee,  149  Minn.  451,  184  N.  W.  41. 

184   N.   W.   41.  vaEichter    &    Co.    v.    Light,    97 

69  Ohman  v.  Lee,  149  Minn.  451,  Conn.  364,  116  Atl.  600.  And  see 
184  N.  W.  41.  S.  F.  Bowser  &  Co.  v.  State  ex  rel. 

70  Eight    of    corporation    to    re-  Hines,  —  Ind.  — ,  137  N.  E.  57. 
quire  production  and  surrender  of  73  Harvey  y.  Jesup  Banking  Co., 
old    certifie^ate,    see    §  3829,    infra.  27  Ga.  App.  387,  108  S.  E.  556. 
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the  stock  is  transferable  only  on  the  books  of  the  corporatio'n, 
a  transferee  does  not  acquire  the  legal  title  by  an  unregistered 
transfer,  but  at  most  such  transfer  amounts  to  an  equitable  as- 
signment.''* In  New  York  an  unregistered  transfer  passes  the 
entire  legal  and  equitable  title.''^ 

§3797. As  to  •  dividends,  calls  and  assessments.    Since 

an  unrecorded  transfer  is  good  as  between  the  parties,  where 
a  dividend  is  declared  payable  to  stockholders  of  record  on  a 
specified  date,  and  stock  is  transferred  before  that  date  without 
any  reservation  of  the  dividend,  the  transferee  is  entitled  to  it 
as  against  the  transferor,  although,  as  a  result  of  the  latter 's 
neglect,  the  transfer  is  not  registered  before  the  books  are 
closed.''®  And  if  the  corporation  pays  the  dividend  to  the  trans- 
feree, the  transferor  may  recover  it  from  him  in  an  action  for 
money  had  and  received.'''  The  directors  may  prescribe  the 
day  when  the  division  of  profits  shall  be  made  and  take  effect, 
and  specify  that  it  shall  be  paid  to  stockholders  of  record  on  its 
books  on  that  day.''*  It  is  a  matter  of  common  knowledge  that 
it  has  long  been  the  custom  of  directors  to  declare  that  the  divi- 
dend shall  be  made  to  stockholders  of  record  on  a  particular 
day,  payable  on  a  named  day  thereafter,  and  that  the  transfer 
books  shall  be  closed  from  the  first  to  the  later  day,  and  there 
is  no  reasonable  objection  or  principle  of  public  policy  against 
this  custom.''^  Under  such  circumstances  the  rule  that  persons 
who  are  stockholders  at  the  time  a  dividend  is  declared  are  en- 
titled to  share  in  it  does  not  apply,  and  if  stock  is  sold  between 
the  declaration  of  the  dividend  and  the  date  so  specified,  the 
dividend  belongs  to  the  transferee,  in  the  absence  of  an  agree- 
ment to  the  contrary. 8" 

'4  Walker     Caldwell     Producing  reinforced  by  a  remedy  in  equity, 

Co.  V.  Menefee,  —  Tex.  Civ.  App.  may   be   sought   in   a   single    com- 

— ,  240  S.  W.   1023.     And  see   S.  plaint.     Eichter   &    Co.    v.   Light, 

I".  Bowser  &  Co.  v.  State  ex  rel.  97  Conn.   364,  116  Atl.  600. 

Hines,  —  Ind.  — ,  137  N.  E.  57.  78  Eichter    &    Co.    v.    Light,    97 

76  Hale    V.     West     Porto     Eico  Conn.  364,  116  Atl.  600. 

Sugar   Co.,   200   N.   Y.   App.   Div.  79  Eichter    &    Co.    v.    Light,    97 

577,  193  N.  Y,,  Supp.   5.55.  Conn.  364,  116  Atl.  600. 

76  Eichter    &    Co.    v.    Light,    97  80  Eichter  v.  Light,  97  Conn.  364, 

Conn.  364,  116  Atl.   600,   citing  6  116  Atl.  600,  citing  6  Fletcher  Cyc.  ■ 

Fletcher  Cyc  Corp.  p.  6342.  Corp.  p.  6149. 

■"In   Connecticut,    this   remedy, 
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§  3798.  Effect  of  unregistered  transfers  as  against  the  corpo- 
ration— General  rule.^i  The  transferee  takes  subject  to  the 
right  of  the  corporation  to  recognize  the  validity  of  the  certifi- 
cates on  the  ground  that  they  were  inadvertently  and  erroneously 
issued  to  the  transferor  without  the  payment  of  any  considera- 
tion as  required  by  law.^* 

§  3802.  —  Payment  of  dividends.^a  Dividends  are  paid,  not 
to  thei  persons  holding  stock  certificates,  but  to  the  owners  of 
shares  as  shown  on  the  books  of  the  corporation.**  And  a  cor- 
poration is  warranted  in  paying  dividends  to  registered  share- 
holders where  it  has  no  notice  of  a  previous  transfer.** 

§3803.  — Right  of  corporation  to  set  off  dividend  against 
debt  of  transferor.  Where  a  stockholder  has  transferred  his 
stock  before  the  declaration  of  a  dividend,  and  the  corporation 
has  knowledge  of  the  transfer,  it  has  no.  right  to  apply  the  divi- 
dend to  the  payment  of  the  transferor's  debt  to  it,  though  the 
transfer  has  not  been  registered  on  the  corporate  books.*^ 

§  3805.  —  Suit  by  transferee  to  set  aside  ultra  vires  transac- 
tions, or  redress  injuries  to  corporation.  An  equitable  owner 
of  stock  may  maintain  such  a  suit  although  he  is  not  a  stock- 
holder of  record.*' 

§  3808.  —  Waiver  or  estoppel.  The  corporation  may  waive 
registration  in  so  far  as  its  own  rights  or  those  of  its  creditors 
are  concerned,  and  does  so  by  recognizing  a  transfer  without 
registration.*'    Where  a  person  has  been  recognized  by  a  bank 

81  See  Hale  v.  West  Porto  Eico      282,  194  Pae.  606,  197  Pae.  243. 
Sugar   Co.,   200   N.   Y.   App.   Div.  SSEiehter    &    Co.    v.   Light,   97 
577,  193  N.  Y.  Supp.  555.                       Conn.   364,   116   Atl.   600. 

Eight  to  inspect  corporate  books,  86  Grafton    v.    North    American 

see    §  2830,    supra.  Transp.    &    Trading    Co.,   216   III. 

82  Walker     Caldwell     Producing      App.   262. 

Co.  V.  Menef ee,  —  Tex.  Civ.  App.  87  Security  Trust  Co.  v.  Priteh- 

— ,  240  S.  W.  1043.  ard,    190   N.   Y.    Supp.   871,   aff'd 

83  Eight  to  dividends  as  between  201  N.  Y.  App.  liiv.  142,  194  N. 
transferor      and      transferee,      see  Y.  Supp.  486. 

§  3797,    supra.  88  Ohman  v.  Lee,  149  Minn.  451, 

84  Thomas   v.    Thomas,   69   Colo.       184   N.   W.   41. 
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as  tlie  owner  of  shares  of  stock,  the  fact  that  the  stock  has  not 
been  transferred  to  him  on  its  books  Tvill  not  affect  his  right  to 
recover  the  proceeds  of  a  sale  of  such  stock  for  failure  to  pay  an 
assessment  thereon  to  restore  impaired  capital  which  proceeds 
belong  to  the  delinquent  stockholder. 8' 

§  3810.  Effect  of  unregistered  transfers  as  against  corporate 
creditors.'" 

§  3811.  Effect  of  unregistered  transfers  as  against  creditors 
of  apparent  owner^ — General  rules.  In  California  a  bona  fide 
purchaser  at  an  execution  sale  of  share  of  stock  standing  on 
the  corporate  books  in  the  name  of  the  judgment  debtor  ac- 
quires good  title  as  against  a  prior  unregistered  transfer  of 
which  he  has  no  notice,  but  acquires  no  title  as  against  prior  un- 
registered transfers  of  which  he  has  notice.®^  In  Missouri  a 
sale  under  an  execution  on  a  judgment  against  the  registered 
owner  does  not  give  the  purchaser  title,  where  he  knows  that 
another  person  is  the  real  ownei*  of  the  stock  and  has  recognized 
his  ownership  .8'^ 

§  3813.  —  Failure  to  register  transfer  as  a  badge  of  fraud. 

No  inference  of  an  intent  to  defraud  creditors  arises  from  the 
fact  that  judgments  are  outstanding  against  the  owner  of 
stock  when  he  has  if  issued  in  the  names  of  his  wife  and  children, 
where  such  judgments  are  conclusively  presumed  to  have  been 
paid  because  they  are  ten  years  old,  especially  where  the  certifi- 
cates indorsed  in  blank  were  delivered  to  the  true  owner  as  soon 
as  issued  and  were  ever  afterwards  in  his  possession.'* 

§  3815.  Effect  of  unregistered  transfers  as  against  purchasers 
or  pledgees  from  apparent  owners.'* 

89 Citizens'   State  Bank  v.  Per-  —  Cal.  App.  — ,  201  Pac.  477. 

islio,  —  Ind.  App.  — ,130  N.  E.  92Eookery    Eealty,    Loan,    Inv. 

857.  &  Bldg.  Co.  V.  Johnson,  —  Mo.  — , 

90  Liability    as    to    watered    or  243  S.  W.   123. 

fictitiously      paid-up      stock      see  93Eookery  Eealty,  Loan,  Inv.  & 

§3597,  supra.     Statutory  liability  Bldg.   Co.  v.  Johnson,  —  Mo.  — , 

to  creditors,  see  §  4205,  infra.  243  S.  W.  123. 

91Baeon  v.  Traders*  Oil  Corp.,  94 See  §3811,  supra. 
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XXIII.   EEPUSAL  TO  RECOGNIZE  AND  EEGISTEE  TEANSFERS 

§  3816.  Right  to  transfer  and  duty  to  make  it.^^  An  owner 
of  stock  who  presents  to  the  corporation  a  certificate  of  stock 
assigned  in  blank  is  entitled  to  have  a  new  certificate  issued  to 
him  or  his  nominee.'^ 

§  3817.  Remedies  for  refusal  to  transfer— Suit  in  equity  to 
compel  transfer.  If  a  corporation  wrongfully  refuses  to  rec- 
ognize and  register  a  transfer  of  stock  and  to  issue  a  new  cer- 
tificate to  the  transferee,  he  may  maintain  a  bill  in  equity  to 
compel  it  to  do  so.*''  The  transferee  has  the  alternative  remedies 
of  suing  in  equity  to  compel  a  transfer  or  at  law  for  damages  for 
the  conversion  of  the  stock,  but  in  a  suit  in  equity  to  compel  a 
transfer  he  cannot  recover  damages  for  the  refusal.^^  A  delay 
of  three  years  and  one  month  after  purchasing  the  stock  before 
bringing  suit  is  not  so  unreasonable  as  to  bar  relief.®^  Third 
persons  claiming  rights  subordinate  to  those  of  the  complainant 
will  not  be  permitted  to  intervene  in  such  a  suit,  where  their 
rights  cannot  be  affected  in  any  way  by  the  decree  or  by  the  find- 
ing of  facts  upon  which  any  decree  proper  to  be  entered  therein 
may  be  based.^ 

§  3818.  —  Mandamus  to  compel  transfer .* 

§3819.  — Action  against  corporation  for  damages.    If  the 

corporation  wrongfully  refuses  to  transfer  stock,  the  transferee 
may  maintain  an  action  at  law  against  it  for  conversion.^ 

95  Power  to  compel  transfer  by  99  E.  A;  Bradford  Undertaking 
foreign  corporation  see  §  5797,  in-  Co.  v.  King,  206  Ala.  158,  89  So. 
fra.  705. 

96  AltafEer  v.  Anderson  Automo-  1  Hurley  v.  Pusey  Jones  Co.,  274 
bile  Co.,  77  Pa.,  Super.  Ct.  63.  Fed.  487. 

97  Jones  V.  Osage  Oil  &  Eefining  2  See  Trinkle  v.  Garden  City 
Co.,  280  Fed.  696;  E.  A.  Bradford  Land  &  Immigration  Co.,  109  Kan. 
Undertaking  Co.  v.  King,  206  Ala.  290,   198  Pac.  947. 

158,    89    So.    705;    Hale    v.    West  3  Jones  v.  Osage  Oil  &  Eefining 

Porto   Eico   Sugar   Co.,  200  N.  Y.       Co.,  280  Fed.  696. 
App.  Div.  577,  193  N.  Y.  Supp.  555. 

98  Jones  V.  Osage  Oil  &  Refining 
Co.,  280  Fed.   696. 
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§3821.  — Liability  of  officers  or  transfer  agents.  A  stock 
transfer. agent  is  the  agent  of  the  corporation  by  which  it  is 
employed  and  not  the  agent  of  the  stockholders.  It  owes  no 
affirmative  duty  to  a  stockholder,  and  incurs  no  personal  liability 
by  refusing  to  make  a  transfer  at  his  request,  but  is  liable  to 
the  corporation  alone  for  any  neglect  of  duty  in  this  regard.* 
Transfer  agents  incur  no  liability  in  transferring  stock  on  the 
books  to  one  who  has  acquired  an  indefeasible  title  thereto, 
though  notified  by  the  original  owner  not  to  do  so.* 

§  3822.  —  Statutory  remedies.  Under  the  Trading  with  the 
Enemy  Act,  in  force  during  the  "World  War,  the  alien  property 
custodian  could  maintain  proceedings'  in  a  federal  district  court 
to  compel  a  corporation  transfer  to  him  on  its  books  stock  owned 
by  an  alien  enemy,  and  to  issue  him  a  new  certificate  for  the 
same.®  The  court  in  such  a  proceeding  had  no  power  to  de- 
termine adverse  claims  to  the  stock,  but  such  questions  were 
left  to  be  determined  in  proceedings  for  the  return  of  the 
property  authorized  to  be  brought  by  persons  claiming  title  to 
it.' 

§3823.  Refusal  must  be  wrongful — In  general.  It  is  the 
duty  of  the  corporation  to  ascertain  whether  the  certificates 
representing  the  stock  sought  to  be  transferred  were  lawfully 
issued  and  are  in  the  hands  of  a  person  who  has  authority  to 
transfer  them  as  against  the  rights  of  the  company.*  A  cor- 
poration cannot  be  compelled  to  transfer  stock  which  has  been 
issued  by  one  of  its  officers  in  fraud  of  its  rights,^  or  where  the 
stock  was  illegally  issued  as  full-paid  and .  nonassessable,  and 
the  transferee  had  notice  of  that  fact  when  he  purchased  it.^° 
A  corporation  may  refuse  to  register  a  transfer   where-  the 

4  Nicholson  v.  Morgan,  119  N.  International  Agricultural  Corp., 
Y.  Misc.  Eep.  309,  196  N.  Y.  Supp.      276  Fed.  206. 

147.  8  Walker  Caldwell  Producing  Co, 

5  Nicholson  v.  Morgan,  119  N.  v.  Menefee,  —  Tex.  Civ.  App.  — , 
Y.  Mise.  Sep.  309,  196  N.  Y.  Supp.      240  S.  W.  1023. 

1*7-  9Lilley   v.    Sterling   Oil    &    Ee- 

BGarvan   v.   Certain    Shares    of  fining  Co.,  108  Kan.  686,  197  Pae. 

International    Agricultural    Corp.,  201. 

276  Fed.  206.  lOBowen   v.   Imperial   Theatres, 

■?  Garvan    v.    Certain    Shares    of  —  Del.  Ch.  — ,.  115  Atl.  918. 
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certificates  were  inadvertently  and  erroneously  issued  to  the 
transferor  without  the  payment  of  any  consideration  as  re- 
quired by  law,  provided  it  is  not  estopped  to  deny  their  validity 
in  the  hands  of  the  transferee.^^  The  affixing  and  cancellation 
of  transfer  tax  stamps  required  by  a  state  statute  is  not  a  con- 
dition precedent  to  the  maintenance  of  an  action  to  compel  a 
transfer,  and  the  fact  that  they  have  not  been  affixed  and  can- 
celed is  no  defense  to  such  an  action.^^ 

§  3824.  —  Effect  of  conflicting  claims  to  same  stock.  Where 
the  transfer  is  genuine  and  regular,  the  corporation  is  not  en- 
titled to  raise  the  question  of  ownership  as  a  defense  to  an  action 
to  compel  a  transfer,  at  least  where  it  does  not  appear  that  such 
ownership  was  appropriately  questioned  when  the  certificate 
was  presented  to  it  for  transfer.^^  Where  an  irrigation  com- 
pany admits  that  according  to  the  corporate  books  the  plaintiff 
is  the  owner  of  certain  water  stock,  the  burden  is  on  it  to  show 
that^she  is  not  in  fact  the  owner  of  it  and  entitled  to  have  it 
transferred  to  her.^*  That  third  persons  might  have  claims  upon 
or  an  interest  in  stock  registered  in  the  name  of  an  alien  enemy 
was  held  not  to  warrant  a  refusal  by  the  corporation  to  transfer 
it  to  the  alien  property  custodian  under  the  provisions  of  the 
Trading  with  the  Enemy  Act  in  force  during  the  World  War,  in 
view  of  the  provisions  of  the  act  giving  a  remedy  to  the  true 
owner  in  such  cases  and  protecting  the  corporation  from  liabil- 
ity." 

§  3829.  —  Right  to  require  production  and  surrender  of  old 
certificate.  As  a  rule  a  corporation  cannot  be  compelled  to 
transfer  stock  on  its  books  without  the  surrender,  or  at  least 
the  production,  of  the  old  certificate.^®    And  the  Uniform  Stock 

11  Corporation  held  not  estopped  Misc.  Eep.  192,  192  N.  T.  Supp. 
to  set  up  invalidity  of  certificates.       891. 

Walker  Caldwell  Producing  Co.  v.  14  Nash    v.    Alpine    Irr.    Co.,   58 

Menefee,   —    Tex.    Civ.    App.    — ,  Utah   84,   197  Pae.   603. 

240  S.  W.  1023.  IBGarvan    v.    Marconi   Wireless 

12  Luitwieler  v.  Luitwieler  Pump-  Tel.  Co.,  275  Fed.  486. 

ing  Engine   Co.,   118   N.  Y.   Misc.  16  Garvan    v.    Marconi   Wireless 

Eep.   192,  192  N.  T.   Supp.   891.  Tel.  Co.,  275  Fed.  486;  Ohman  V. 

18  Luitwieler  v.  Luitwieler  Lee,  149  Minn.  451,  184  N.  W.  41. 
Pumping   Engine    Co.,    118   N.    Y. 
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Transfer  Act  expressly  provides  that,  except  where  the  certificate 
has  been  lost  or  destroyed,  the  corporation  shall  not  be  required 
to  issue  a  new  certificate  for  the  stock  until  the  old  certificate  is 
surrendered  to  it.^'' 

Under  the  Trading  with  the  Enemy  Act  in  force  during  the 
World  War  a  corporation  could  be  required  to  transfer  stock 
standing  on  its  books  in  the  name  of  an  alien  enemy  to  the 
alien  property  custodian  and  to  issue  new  certificates  to  him 
without  a  presentation  or  surrender  of  the  outstanding  cer- 
tificates.^* And  the  same  was  held  to  be  true  of  voting  trust 
certificates.^®  The  provisions  of  the  federal  statute  in  this 
respect  superseded  inconsistent  provisions  of  state  statutes.^" 
And  it  was  held  that  the  court  might  order  such  a  transfer 
although  the  certificates  were  not  within  its  jurisdiction  or 
were  within  a  foreign  country.^^  The  right  of  bona  fide  pur- 
chasers to  recover  the  stock  or  its  proceeds  in  proceedings  in- 
stituted for  that  purpose  provided  for  by  the  statute  ^^  was  held 
to  be  a  statutory  substitute  for  his  claim  for  damages  against 
the  corporation.^'  And  it  was  held  that,  in  view  of  this  pro- 
vision, requiring  the  issuance  of  a  new  certificate  without  the 
surrender  of  the  old  one  did  not  deprive  such  a  transferee  of 
his  property  without  due  process  of  law.^* 

XXIV.   FORGED  AND   UNAUTHORIZED   TRANSFERS,    AND    TRANSFERS   IN 
BREACH  OF  TRUST 

§  3830.  Duty  of  corporation  with  respect  to  transfers.  Where 
the  sale  of  stock  belonging  to  an  infant  by  a  broker  is  void, 

1?  Miller  v.  Kaliwerke  Aschers-  20  Miller  v.  Kaliweike  Asehers- 

leben      Aktien-Gesellsehaft,       283  leben  Aktien-Geaellsehaft,  283  Fed. 

Fed.  746.  746. 

18  Miller  v.  Kaliwerke  Aschers-  21  Miller  v.  Kaliwerke  Asehers- 
leben  Aktien-Gesellsehaft,'  283  leben  Aktien-Gesellsehaft,  283  Fed. 
746;  Columbia  Brewing  Co.  v.  Mil-  746;  Garvan  v.  Certain  Shares  of 
ler,  281  Fed.  289;  Garvan  v.  Cer-  International  Agricultural  Corp., 
tain  Shares  of  International  Agri-  276  Fed.   206. 

cultural  Corp.,  276  Fed.  206;   Gar-  22  See  §  3444a,  supra. 

van  V.  Marconi  Wireless  Tel.  Co.,  28  Garvan  v.   Certain   Shares   of 

275  Fed.  486.  International    Agricultural    Corp., 

19  Miller  v.  Kaliwerke  Aschers-  276  Fed.   206. 

leben.  Aktien-Gesellsehaft,  283  Fed.  21  Miller  v.  Kaliwerke  Asehers- 

746;  Garvan  v.  Certain  Shares  of  leben  Aktien  Gesellschaft,  283  Fed. 

International    Agriculturail    Corp.,  746. 

276  Fed.  206. 
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both  because  contrary  to  the  infant's  instraction  and  because 
an  infant  has  no  power  to  authorize  an  agent  to  sell  his  property, 
the  corporation  is  guilty  of  conversion  if  it  cancels  the  certificate 
and  issues  a  new  one  to  a  subsequent  transferee.^^  The  Uni- 
form Stock  Transfer  Act  provides  that  nothing  therein  shall 
be  construed  as  enlarging  the  powers  of  an  infant  to  make  a  valid 
indorsement,  assignment  or  power  of  attorney.*® 

§  3832.  Failure  to  require  surrender  of  original  certificate. 

If  an  executor  transfers  a  certificate  issued  to  him,  and  the 
transfer  is  registered  and  a  new  certificate  is  issued  to  the  trans- 
feree, the  estate  has  no  cause  of  action  against  the  corporation, 
although  it  did  not  require  the  transferee  to  surrender  the  orig- 
inal certificate  or  retain  possession  of  it.*''  A  corporation  is  not 
liable  to  a  stockholder  for  canceling  outstanding  certificates  and 
issuing  new  ones  in  lieu  thereof,  where  it  does  so  in  compliance 
with  a  lawful  requirement,  or  is  coerced  by  a  power  which  it  is 
incapable  of  resisting  successfully,**  as  where  it  cancels  out- 
standing certificates  belonging  to  an  alien  enemy  and  issues  new 
ones  to  the  alien  property  custodian  in  accordance  with  the 
provisions  of  the  federal  Trading  with  the  Enemy  Act.*^ 

§3834.  Title  of  transferee.  A  transfer  of  a  certificate  of 
stock,  even  to  a  bona  fide  purchaser,  by  one  who  has  no  title  or 
authority  to  transfer  the  same,  gives  the  transferee  no  title  to 
the  shares  as  against  the  true  owner,  unless  the  latter  is  for  some 
reason  estopped  to  assert  his  title.^**  So  a  bona  fide  purchaser 
of  stock  which  has  been  stolen  or  embezzled  acquires  no  title 
thereto  as  against  the  true  owner,'i  unless  the  latter  has  been 

25  Casey   v.    Kastel,    119    N.    Y.  The   act   expressly  relieved  the 

Misc.    Eep.   116,   195  N.   Y.    Supp.  corporation    from    liability    under 

848.  such  circumstances.    Miller  v.  Kal- 

86  Casey    v.    Kastel,    119    N.    Y.  iwerke  Aschersleben  Aktien-Gesell- 

Mise.    Eep.   116,   195   N.   Y.    Supp.  schaft,  283  Fed.  746. 

848.  30  Marx  &  Co.  v.  Mahan,  17  Ala. 

27  Seymour      v.      Mechanics      &  App.  671,  88  So.  206. 

Metals  Nat.  Bank,  199  N.  Y.  App.  31  This  is  true  under  the  Nevada 

Div.   707,   192  N.  Y.   Supp.   588.  statute    providing    that    all   prop- 

28  Columbia  Brewing  Co.  v.  Mil-  erty  obtained  by  larceny  or  em- 
ler,  281  Fed.  289.  bezzlement  shall  be  restored  to  the 

29  Columbia  Brewing  Co.  v.  Mil-  owner,  and  that  no  sale,  whether 
ler,  281  Fed.  289.  in  good  faith  on  the  part  of  the 
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guilty  of  such  negligence  as  will  estop  him  frbm  asserting  his 
title.^^  The  Uniform  Stock  Transfer  Act  provides  that  the 
delivery  of  a  certificate  to  transfer  title  in  accordance  with  its 
provisions  shall,  with  certain  exceptions,  be  effectual  though 
made  by  one  having  no  right  of  possession  and  having  no 
authority  from  the  owner  of  the  certificate  or  from  the  person 
purporting  to  transfer  the  title.** 

§3840.  Unauthorized  or  fraudulent  transfers  by  executors 
or  administrators — Rights  and  liabilities  of  transferees.  Where 
an  executrix  and  testamentary  trustee  pledges  stock  belonging 
to  the  estate  as  collateral  for  her  personal  account  with  brokers 
who  know  that  it  is  part  of  the  estate,  they  thereby  join  in  her 
conversion  of  it  and  are  answerable  therefor  as  trustees  ex  male- 
ficio,  and  may  be  compelled  to  return  the  same  to  the  estate.** 

§3841.  — Liability  of  corporation.  Where  a  transfer  of 
stock  is  made  by  an  executor  as  such,  the  corporation  is  charge- 
able with  notice  that  such  executor  is  acting  under  a  will,  and 
with  knowledge  of  the  contents  of  the  will,  and  is  liable  if  it  per- 
mits a  transfer  in  contravention  of  its  terms.*^  The  corpora- 
tion is  also  chargeable  with  notice  of  the  restrictions  imposed 
upon  the  powers  of  the  executor  by  the  general  law  of  the  state.** 
So  if  the  statute  requires  sales  by  executors  to  be  made  at  public 
auction  or  upon  an  order  of  court  at  private  sale,  the  corporation 
is  chargeable  with  notice  of  that  fact,  and  must  at  its  peril  see 
that  the  provisions  of  the  statute  are  complied  with.*'     It  is 

purchaser  Or  not,  shall  divest  the  Bailie  v.  Sheldon,  115  N.  T.  Misc. 

owner  of  his  right   to  such   prop-  Eep.  441,  189  N.  Y.  Supp.  749. 

erty.  Eobinaon  v.  Goldfield  Merger  35  Koelling    v.    Citizens '    Bank, 

Mines   Co.,.  —  Nev.   — ,   206   Pae.  —  Mo.  App.  — ,  237  S.  W.  176. 

399.  36  Koelling  v.  Citizens '  Bank,  — 

32  As  to  estoppel  see   §3853,  et  Mo.  App.  — ,  237  S.  W.  176. 

seq.,  infra.  37  It  is  no  defense  that  the  -will 

83  Nicholson  v.  Morgan,  119  N.  makes    a    specific   bequest    of    the 

Y.  Misc.  Eep.  309,  196  N.  Y.  Supp.  stock  to   the   executrix   and  gives 

1*7.  her  a  power  of  sale,  where  those 

31  But  they  will  not  be  compelled  facta  do  not  dispense  with  the  ne- 

to  return    such   portion    of   it    as  eessity   of  obtaining   an   order   of 

she  was  entitled  to   receive   as   a  court  before  the  stock  can  be  sold 

residuary  legatee   under  the   will.  at  private  sale.     Koelling  v.  Citi- 
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also  bound  to  know  that  under  the  laws  of  the  state  pretermitted 
children  of  the  testator  take  as  though  he  had  died  intestate. 
And  where  its  ofQeers  have  actual  knowledge  that  the  deceased 
left  children,  and  it  has  both  actual  and  constructive  knowledge 
of  the  will,  it  is  chargeable  with  notice  that  those  children  not 
mentioned  therein  are  entitled  to  a  share  in  the  estate.^* 

§  3843.  Remedies  of  owner  against  corporation.  Where  stock 
standing  in  the  name  of  an  executor  is  transferred  without  his 
authority,  and  a  new  certificate  is  issued  to  the  transferee  with- 
out a  surrender  of  the  old  one,  the  executor's  cause  of  action  to 
compel  the  corporation  to  recognize  him  as  a  stockholder  and  to 
account  for  dividends  accrues  and  the  statute  of  limitations 
commences  to  run  at  once,  regardless  of  whether  or  not  he  has 
knowledge  of  the  wrongful  or  unauthorized  transfer.^' 

§  3845.  Liability  of  transferee  to  true  owner.  Since  an  infant 
cannot  authorize  a  broker  to  sell  his  stock,  and  an  attempted 
sale  pursuant  to  such  an  authorization  is  void,  the  possession  of 
those  to  whom  the  stock  is  transferred  by  a  broker  under  such 
circumstances  is  tortious,  and  their  exercise  of  illegal  dominion 
over  the  stock  constitutes  a  conversion  for  which  they  are  liable 
to  the  infant  although  they  are  ignorant  of  his  infancy  and  of 
his  broker's  unlawful  act.*" 

§  3849.  Liability  of  person  selling  stock  as  broker  or  agent. 

An  infant  cannot  authorize  a  broker  or  agent  to  sell  his  stock, 
nor,  during  his  minority,  can  he  ratify  the  unauthorized  act  of  a 
broker  or  agent  in  making  a  sale,  and  such  an  attempted  sale  is 
void.    Hence  the  broker's  act  in  selling  it  is  tortious  from  the 

zens'  Bank,  : —  Mo.  App.  — ,   237  the   probate  court   authorizing  its 

S.  W.  176.  sale,     as     required     by     statute. 

88  The  corporation  is  responsible  Koelling  v.  Citizens '  Bank,  —  Mo. 

to  a  pretermitted  child,  under  such  App.  — ,  237  S.  W.  176. 

eircumstanees,  for  his  share  of  the  89  Seymour  v.  Mechanics  &  Met- 

stock   belonging    to   the    deceased,  als  Na,t.  Bank,  199  N.  T.  App.  Div. 

and    for    dividends    subsequently  707,  192  N.  Y.  Supp.  588. 

paid   thereon,   if   it   transfers   the  40  Casey   v.   Kastel,   119   N.   Y. 

stock  on  its  books  to  the  executor  Misc.   Eep.   116,  195  N.  Y.  Supp. 

personally  and  to  his  transferees,  848. 
where  there  has  been  no  order  of 
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beginning,  and  conversion  lies  as  of  the  date  of  his  illegal  do- 
minion, -without  demand  or  notice  of  disaffirmance.*^  And  other 
brokers  who  assist  in  making  such  a  sale  or  in  making  subse- 
quent sales  of  the  stock  are  also  guilty  of  the  conversion,  though 
they  are  ignorant  of  the  infancy  of  the  owner  and  of  the  un- 
lawful act  of  the  first  broker.*^ 

§3853.  Estoppel  of  true  owner  to  assert  title  as  against 
transferee — In  general.  The  owner  of  stock  cannot  assert  title 
thereto  as  against  a  bona  fide  purchaser  from  one  whom  he  has 
intentionally  or  through  negligence  clothed  with  apparent  title 
thereto,  or  with  apparent  authority  to  transfer  the  same.  Such 
an  estoppel  generally  arises  from  the  fact  that  the  owner  has 
delivered  his  certificate  to  a  third  person  indorsed  in  blank.** 
In  such  ease  the  rule  that,  where  one  of  two  innocent  parties 
must  suffer,  he  who  has  been  negligent  must  be  the  loser,  will 
apply.**  The  true  owner  is  estopped  from  asserting  his  title 
as  against  a  bona  fide  purchaser  to  whom  the  shares  have  been 
transferred  in  blank  from  a  felon,  where  he  was  guilty  of  such 
negligence  or  culpable  carelessness  as  to  be  the  proximate  cause 
of  the  deceit.*®  And  it  has  been  held  that  this  rule  is  not 
changed  by  a  statute  providing  that  property  obtained  by 
larceny,  embezzlement,  etc.,  shall  be  restored  to  the  owner,  and 
that  no  sale,  whether  in  good  faith  on  the  part  of  the  purchaser 
or  not,  shall  divest  the  owner  of  his  right  to  such  property.*^  To 
come  within  the  rule  the  purchaser  must  show  that  the  negligence 
of  the  owner  was  the  proximate  cause  of  the  deceit.*''  Where  a 
corporation  issues  certificates  of  stock  to  brokers,  certifies  that 
they  are  the  owners  thereof,  and  authorizes  them  to  negotiate 
the  same,  it  is  estopped  as  against  a  purchaser  from  them  with- 
out notice  to  claim  that  the  delivery  to  the  brokers  was  con- 

« Casey   v.    Kastel,    119    N.    T.  44  Marx  v.  Mahan,  17  Ala.  671, 

Mise.  Eep.   119,   195  N.   Y.   Supp.  88   So.   206. 

*8*'  45  Eobinson  v.   Goldfield  Merger 

42  Casey   v.    Kastel,    119    N.    Y.  Mines   Co.,  —  Nev.  — ,  206   Pac. 

Misc.  Eep.   116,  195  N.   Y.   Supp.  399. 

^*^-  46Hobinsoii  v.  Goldfield  Merger 

M  Marx  &  Co.  v.  Mahan,  17  Ala.  Mines  Co.,  —  Nev.  — ,  206  Pae.  399. 

App.   671,   88   So.    206;    Nicholson  47  Eobinson  v.   Goldfield  Merger 

V.  Morgan,  119  N.  Y.  Mise.   Eep.  Mines   Co.,  —  Nev.  — ,   206  Pae. 

309,  196  N.  Y.  Supp.  147.  399. 
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ditional  and  that  they  did  not  comply  with  the  condition,*^  An 
,  infant  is  not  estopped  as  against  subsequent  transferees  or  the 
corporation  by  the  fact  that  he  intrusts  a  certificate  indorsed 
in  blank  to  a  broker,  but  only  intentional  fraud  on  his  part 
will  work  an  estoppel.*^ 

This  defense  is  available  to  the  purchaser  in  an  action  at  law 
brought  against  him  by  the  owner  to  recover  the  stock.^"  A 
purchaser  who  interposes  such  a  defense  in  such  an  action  has 
the  burden  of  establishing  it.^^ 

§3854.  — Purchasers  or  pledgees  with  notice.  Where  the 
person  dealing  with  the  apparent  owner  has  notice  that  he  is 
not  the  true  owner,®*  or  knowledge  of  facts  sufficient  to  put 
him  on  inquiry  as  to  the  true  ownership  of  the  stock,®*  he  ac- 
quires no  better  title  than  the  apparent  owner  can  transfer. 
Actual  notice,  or  facts  charging  a  holder  of  stock  with  the  duty 
to  investigate,  must  be  communicated  to  the  party  himself,  or 
to  his  agent.®*  A  stock  transfer  agent  is  the  agent  of  the  cor- 
poration by  which  it  is  employed,  and  not  the  agent  of  the 
stockholders,  and  notice  to  him  is  not  notice  to  the  transferee.^® 
The  burden  is  on  the  purchaser  of  stock  transferred  in  fraud 
of  the  true  owner's  rights  to  show  good  faith,  freedom  from 
fraud,  and  a  lack  of  notice  of  circumstances  sufficient  to  put  him 
on  inquiry,  or,  in  other  words,  to  establish  an  estoppel  against 
the  true  owner.®^ 

§  3855.  —  Effect  of  nonregistration  of  transfer  to  apparent 
owner.  The  fact  that  the  certificate  stands  in  the  name  of  the 
true  owner  and  is  indorsed  in  blank  is  not  sufficient  to  put  a 
transferee  on  notice.®' 

48  Hale  V.  West  Porto  Rico  84  Nicholson  v.  Morgan,  119  N. 
Sugar  Co.,  200  N.  Y.  App.  Div.  577,  Y.  Misc.  Rep.  309, 196  N.  Y.  Supp. 
193  N.  Y.  Supp.  555.  147. 

49  Casey  v.  Kastel,  119  N.  Y.  65  Nicholson  v.  Morgan,  119  N. 
Misc.  Eep.  116j  195  N.  Y.  Supp.  Y.  Misc.  Eep.  309,  196  N.  Y.  Supp. 
848.  147. 

60  Marx  &  Co.  v.  Mahan,  17  Ala.  66  Hyatt  v.  First  Nat.  Bank,  193 
671,  88  So.  206.                                         Iowa  593,  187  N.  W.  949. 

61  Marx  &  Co.  v.  Mahan,  17  Ala.  67  Nicholson  v.  Morgan,  119  N. 
671,  88  So.  206.                                         Y.  Misc.  Eep.     309,  196  N.  Y.  Supp. 

62  First   Nat.   Bank  v.   Kerr,  —       147. 
Tex.  Civ.  App.  — ,  225  S.  W.  1106. 

63  Hyatt  V.  First  Nat.  Bank,  193 
Iowa  593,  187  N.  W.  949. 
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XXV.    CONTEACTS  FOE   THE  SALE  OF   SHARES 

§  3857.  Formation  and  validity  of  contract — In  general.    To 

constitute  a  contract  for  the  sale  of  stock  there  must  be  mutual 
assent,  or  offer  and  acceptance,  and  the  minds  of  the  parties 
must  meet  on  all  of  the  essential  elements  of  the  contract.^*  An 
offer  does  not  constitute  a  binding  contract  until  it  is  accepted, 
and  may  be  withdrawn  at  any  time  before  it  is  accepted.^'  An 
offer  made  by  mail  carries  with  it  an  implied  invitation,  nothing 
else  appearing,  to  accept  or  reject  it  by  mail.®"  Where  no  time 
limit  is  fixed  for  acceptance,  it  is  generally  understood  that  the 
person  to  whom  the  offer  is  made  must  accept  within  a  reason- 
able time,  and  this  necessarily  means  that  he  has  a  reasonable 
time  within  which  to  accept  if  the  offer  is  not  withdrawn  in  the 
meantime.®^    An  absolute  and  unconditional  acceptance  of  an 


B8  Whether  letters  constitute  a 
contract  or  are  to  be  regarded 
merely  as  negotiations  which  are 
to  form  the  basis  for  a  formal 
agreement  to  be  entered  into  is 
a  question  of  intention.  Topliff  v. 
Sehimpff,  187  N.   Y.   Supp.   617. 

Evidence  held  to  support  a  find- 
ing that  there  was  a  sale  of  two- 
thirds  of  the  stock  of  a  corpora- 
tion. Habel  v.  Jeannot,  216  Mich. 
329,  185  N.  W.  848. 

Where  a  part  of  the  purchase 
price  of  all  of  the  stock  of  a  cor- 
poration was  paid,  and  the  pur- 
chasers took  possession  of  the  cor- 
porate business,  and  all  the  other 
terms  and  details  of  the  transac- 
tion were  definitely  understood 
and  agreed  upon,  it  was  held  that 
there  was  a  completed  contract, 
although  papers  securing  the  pay- 
ment of  the  balance  of  the  pur- 
chase price,  which  were  to  be  exe- 
cuted by  the  purchasers,  and  the 
form  and  preparation  of  which 
were  left  to  the  seller,  were  never 
executed.  Korfage  v.  Kahrs,  — 
N.  J.  Eq.  _  118  Atl.  353. 


Agreement  between  president 
and  cashier  of  a  bank  held  one 
to  give  the  cashier  a  bonus  to  be 
measured  by  the  income  on  a 
specified  number  of  shares  of 
stock,  and  not  one  to  give  him 
any  interest  in  the  stock  itself 
or  the  income  thereon.  Cruse  v. 
Eslinger,  —  Mo.  App.  — ,  235  S. 
W.  496.  ' 

An  agreement  whereby  the  prin- 
cipal stockholders  of  a  corpora- 
tion sell  and  deliver  stock  to  an 
employe  of  the  company  with  a 
provision  that  the  stock  shall  not 
participate  in  dividends  until  the 
sellers  have  been  reimbursed,  by 
dividends  or  otherwise,  for  ad- 
vances made  by  them  to  the  com- 
pany was  held  not  an  agreement 
for  future  earnings  only.  John- 
son V.  Belle  Point  Lumber  Co.,  — 
Ky.  — ,   244  S.   W.   906.     . 

B9  Sargent  &  Co.  v.  Heggen,  — 
Iowa  — ,  190  N.  W.  506. 

eOEucker  v.  Sanders,  182  N.  C. 
607,   109   S.  E.   857. 

61  Eucker  v.  Sanders,  182  N.  C. 
607,   109   S.  E.   857. 
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offer  to  sell  results  in  an  executory  contract,  with  mutuality  of 
obligation  and  remedy.®*    A  mere  offer  is  not  assignable.®* 

A  contract  for  the  purchase  and  sale  of  stock  may  be  avoided 
where  there  is  a  clear  bona  fide  mutual  mistake  regarding  a 
material  fact,  without  culpable  negligence  on  the  part  of  the 
person    complaining,    and    equity    will    decree    a  -  rescission.®* 


62Eucker  v.  Sanders,  182  N.  C. 
607,   109   S.  E.   857. 

An  offer  must  be  accepted  in  its 
exact  terms  and  unconditionally 
in  order  to  create  a  contract,  and 
any  attempt  to  impose  new  con- 
ditions or  terms  in  the  acceptance, 
however  slight,  will  ordinarily  de- 
prive it  of  any  efficacy.  Eucker 
V.  Sanders,  182  N.  C.  607,  109  S. 
E.  857;  Toplife  v.  Schimpfe,  187 
N.  Y.  Supp.  617. 

But  a  mere  suggestion  or  re- 
quest as  to  the  manner  of  pay- 
ment accompanying  an  absolute 
and  unconditional  acceptance,  and 
not  made  a  condition  of  acceptance, 
does  not  amount  to  an  attempt  to 
vary  the  terms  of  an  offer  to  sell, 
so  as  to  prevent  the  formation  of 
a  contract,  as  where  a  letter  states 
that  the  writer  accepts  an  offer 
to  sell  stock,  and  asfis  the  seller 
to  draw  on  him  with  the  stock 
attached  to  the  draft,  and  states 
that  he  will  honor  such  a  draft. 
Eucker  v.  Sanders,  182  N.  C.  607, 
109  S.  E.  857. 

63  Sargent  &  Co.  v.  Heggen,  — 
Iowa  — ,  190  N.  W.  506. 

64  As  where  there  was  a  mistake 
as  to  the  assets  of  the  company, 
due  to  the  defalcation  of  a  book- 
keeper, who  had  covered  up  his 
defalcation  by  false  entries  in  the 
books.  Lindeberg  v.  Murray,  117 
Wash.  483,  201  Pac.  759. 

Evidence  held  to  sustain  finding 
that  there  was  no  mistake  of  fact 
as  to  whether  stock  was  that  of 
a  Delaware   or  -an   Oklahoma   cor- 


poration of  the  same  name.  Osage 
Oil  &  Eefining  Co.  v.  Haller,  280 
Fed.   693. 

The  fact  that  all  of  the  parties 
to  a  sale  of  all  of  the  stock  of 
a  corporation  to  a  stockholder  by 
the  other  stockholders  overlooked 
the  liability  of  the  corporation  to 
the  federal  government  for  in- 
come and  excess  profits  taxes  and 
made  no  provision  for  their  pay- 
ment is  not  such  a  mutual  mis- 
take as  will  justify  either  the  ref- 
ormation or  rescission  of  the  con- 
tract so  as  to  make  the  sellers 
of  the  stock  liable  to  the  buyer 
for  their  proportion  of  such  taxes 
which  he  is  compelled  to  pay  in 
order  to  satisfy  the  lien  of  the 
government  on  the  corporate  as- 
sets. Quinn  v.  McLendon,  152 
Ark.  271,  238  S.  W.  32. 

A  purchaser  cannot  rescind  for 
a  mistake  which  was  wholly  the 
result  of  his  own  negligence  and 
which  ordinary  diligence  on  his 
part  would  have  pjevented,  and  a 
broker  acting  for  the  seller  who 
advances  and  pays  the  purchase 
price  to  him  for  the  purchaser 
stands'  in  the  same  position  as  the 
purchaser  in  this  respect,  and  can- 
not recover  the  money  so  paid  be- 
cause of  the  refusal  of  the  pur- 
chaser to  reimburse  him  on  ac- 
count of  such  a  mistake.  Houston 
V.  Welch,  —  Mo.  App.  — ,  223  S. 
W.  1076. 

A  cbmpany  known  as  the  "East- 
ern Cafeterias,  Limited,"  waa  re- 
organized    under     the     name    of 
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Where  neither  party  is  in  error  as  to  any  fact  existing  when 
the  contract  is  made,  nor  concerning  the  law  as  it  then  exists,  a 
subsequent  change  in  the  law  will  not  be  construed  as  manu- 
facturing a  mistake  of  law  or  fact  as  of  the  time  of  the  sale.®® 

To  warrant  a  rescission  on  the  ground  of  duress  it  must  ap- 
pear that  the  party  seeking  to  rescind  was  so  coerced  or  unduly 
influenced  as  to  destroy  his  free  agency  in  completing  the  trans- 
action.®^ The  burden  of  showing  intoxication  or  duress  is  on 
the  party  seeking  to  cancel  a  contract  on  that  ground,  and  such 
defenses  must  be  established  by  clear  and  convincing  evidence.®' 

A  contract  by  an  infant  to  purchase  stock  is  voidable  and 


"Eastern  Cafeterias  of  Canada, 
Limited."  The  plaintiff,  who 
owned  shares  of  the  new  company, 
asked  a  firm  of  brokers  to  make 
an  offer  for  them,  using  the  full 
name  of  the  new  company.  The 
brokers,  after  securing  a  quota- 
tion on  the  stock  of  "Eastern 
Cafeterias,  Limited, ' '  made  him  an 
offer  based  on  such  quotation, 
which  was  more  than  the  stock  of 
the  new  company  was  worth.  The 
plaintiff  accepted  the  offer,  de- 
livered his  stock  certificate  to  de- 
fendant's clerk,  and  received  de- 
fendant's check.  Defendants  later 
stopped  payment  on  the  check  on 
discovering  that  the  stock  was 
stock  of  the  new  company.  It 
was  held  that  plaintiff  was  en- 
titled to  recover  the  amount  of 
the  check.  Lindsey  v.  Herron  & 
Co.,  50  Ontario  L.  E.  1. 

6S  Where  a  dividend  was  de- 
clared on  stock  after  making  pro- 
vision for  federal  taxes  then  in 
force,  and  the  plaintiff  then  pur- 
chased stock,  paying  therefor  a 
specified  sum  per  share  and  one- 
fifth  of  the  amount  of  the  earn- 
ings and  surplus  remaining  after 
the  payment  of  the  dividend,  and 
subsequently  a  federal  statute  was 
passed  imposing  a  retroactive  ex- 
cess profits  tax  on  the  earnings  of 
the    oorporation    previous    to    the 


declaration  of  the  dividend  and 
the  sale,  it  was  held  that  the 
buyer  could  not  recover  from  the 
seller  the  fifth  of  the  earnings 
and  surplus  paid  to  him  on  the 
ground  of  mistake.  Overland  Sioux 
City  Co.  V.  Clemens,  189  Iowa  1293, 
179  N.  W.  954. 

66  Evidence  held  not  to  show 
duress.  Darnell-Love  Lumber  Co. 
V.  WiggSj  144  Tenn.  113,  230  S. 
"W.  391. 

Allegations  that  majority  stock- 
holders compelled  minority  stock- 
holders to  sell  their  stock  at  an 
inadequate  price  by  threats  to  de- 
stroy the  value  of  the  stock  and 
by  means  of  their  control  of  the 
finances  and  business  of  the  cor- 
poration do  not  show  duress.  Sul- 
livan V.  Associated  Billposters  & 
Distributors,   272   Fed.   323. 

That  a  stockholder  threatens  to 
have  an  officer  of  a  corporation  ar- 
rested for  alleged  breaches  of 
trust  does  not  constitute  such 
duress  as  will  invalidate  a  trans- 
fer of  stock  by  the  officer  to  the 
stockholder  made  several  days 
afterward,  where  the  officer  was 
not  restrained  of  his  liberty  in  the 
meantime.  Cooley  v.  Davis,  114 
Wash.  196,  194  Pac.  968. 

67  Van  Meter  v.  Zumwalt,  35 
Idaho   235,   206    Pac.    507. 
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may  be  disaffirmed  by  him.*^  A  contract  of  an  insane  pierson  to 
sell  stock  made  prior  to  the  adjudication  of  his  insanity  and 
the  appointment  of  a  guardian  is  voidable,  while  such  a  contract 
made  after  he  has  been  adjudged  insane  is  absolutely  void.^' 
One  member  of  a  partnership,  without  the  consent  of  the  other 
partners,  may  sell  stock  belonging  to  the  firm  in  the  regular 
course  of  the  partnership  business,  or  for  the  purpose  of  paying 
firm  debts,  where  there  is  no  fraud  in  the  sale,  and  such  a  sale  is 
binding  on  another  partner  who  was  insane  at  the  time  of  the 
sale.'o 

A  sale  or  transfer  by  a  duly  authorized  agent  is  binding  on 
the  principaU^  Stockholders  who  as  officers  sign  a  contract  by 
the  corporation  to  sell  all  of  its  property  and  all  of  its  stock 
will  not  be  permitted  to  deny  that  they  consented  and  agreed 
to  the  transfer  of  their  stock. ''^  And  the  corporation  is  estopped 
to  deny  as  against  the  purchaser  that  it  had  authority  to  sell 
shares  of  its  stock  in  the  hands  of  its  stockholders.''*  In  Louisiana 
a  power  of  attorney  to  sell  stock  does  not  authorize  the  person 
holding  it  to  give  it  in  payment  for  the  principal's  debt.  Under 
the  statutes  of  that  state  a  dation  en  paiment  differs  from  a  sale 
in  that  before  it  can  be  made  the  existence  of  a  debt  must  be 
acknowledged,  and  the  power  to  acknowledge  it  must  be  express 
and  special.''*  In  an  action  by  an  agent  on  a  contract  of  sale 
made  by  him  in  his  own  name  for  an  undisclosed  principal,  any 
defense  good  against  the  principal  is  good  against  the  agent.''' 

88  Godfrey    v.    Mutual    Finance  make  the  contract  of  sale  in  ques- 

Corp.,  —  Mass.  — ,  136  N.  B.  178;  tion,   and   such  authority  may  he 

Crowley  v.  Mutual  Finance  Corp.,  presumed,  in  the   absence   Of  evi- 

136  N.  E.   179.  dence   to   the   contrary,   from  the 


69  Pritchett  v.  Thomas  Plater  &  fact  that  the  owner  had  recognized 
Co.,  144  Tenn.  406,  232  S.  W.  961.  option   contracts   previously  made 

70  Pritchett  v.  Thomas  Plater  &  by  him  for  the  sale  of  the  stock. 
Co.,  144  Tenn.  406,  232  S.  W.  961.  Sudduth  v.  Storm  King  Coal  Co., 

71  Evidence    held   to    show   that  268  Fed.  433. 

an  agent  had  authority  to  transfer  72  Sudduth  v.   Storm  King  Coal 

stock  of  his  principal  in  payment  Co.,  268  Fed.  433. 

of   the   latter 's   debt.    Webster  v.  78  Sudduth  v.  Storm  King  Coal 

Harman,  148  La.  1080,  88  So.  462.  Co.,  268  Fed.  433. 

General    authority    on    the   part  71  Webster  v.   Harman,  148  La. 

of  a  stockholder  to  sell  the  stock  1080,  88  So..  462. 

of    another    stockholder    is    sa&-  76  WooUey  v.  Loose,  57  Utah  336, 

eient  without  specific  authority  to  14  A.  L.  R.  372,  194  Pac.  908. 
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Where  it  is  sought  to  hold  the  defendant  personally  liable  on  a 
contract  on  the  theory  that  he  made  it  as  agent  for  an  undisclosed 
principal  it  is  error  to  refuse  to  permit  him  to  testify  that  he 
told  the  other  party  the  name  of  his  principal.''^  A  broker  selling 
stock  for  a  customer  does  so  as  the  agent  of  the  customer  and  not 
as  the  owner  of  the  stock,  and  he  cannot  at  the  same  time  be 
broker  and  owner.  Nor  can  he  contend  that  he  sells  as  owner 
because  after  the  sale  he  advances  the  purchase  price,  less  his 
commission,  to  the  customer.'"  Stockbrokers  who  deal  with 
each  other  as  principals  in  the  purchase  and  sale  of  stock,  with- 
out disclosing  that  they  are  acting  as  agents  or  giving  the  names 
of  their  respective  principals,  are  primarily  obligated  to  each 
other  as  principals." 

Provisions  in  a  contract  may  be  so  indefinite  as  to  prevent  a 
recovery  of  damages  for  their  breach.'" 

A  transfer  of  stock  in  payment  of  a  debt  which  the  transferor 
does  not  and  cannot  contest  is  not  a  compromise,  but  a  payment, 
though  made  to  avoid  a  threatened  suit.^"* 

Stock  may  be  made  the  subject  of  an  escrow  agreement.  So 
a  valid  deposit  in  escrow  may  be  made  under  an  option  contract 
for  the  purchase  and  sale  of  stock,  and  if  the  option  is  based 
upon  a  sufficient  consideration,  the  vendor  has  no  right  to  with- 
draw the  stock  from  the  deposit  until  the  expiration  of  the  time 
given  the  vendee  by  the  option  contract  within  which  to  elect 
whether  he  will  take  the  stock.^^  Where  a  valid  deposit  in 
escrow  is  made,  the  escrow  holder  becomes  the  agent  of  both 
parties.*^    Upon  the  performance  of  the  conditions  required  of 

76Topliff  V.  SehimpfE,  187  N.  Y.  out    specifying   which    one    should 

Snpp.  617.  be  insured  was  held  too  indefinite 

"WooUey    v.    Loose,    57    Utah  to  enable  the  seller,  who  still  re- 

336,  14  A.  L.  E.  372,  194  Pae.  908.  tained  stock  in  the  corporation  to 

And   see   Houston    v.    Welch,    —  recover    damages    for    its    breach. 

Mo.  App.  — ,  223  S.  W.   1076.  Stratford   v.   Pettieord,    108    Kan. 

78  Houston    V.    "Welch,    -r    Mo.  775,  197  Pac.  221. 

App.  — ,  223  S.  W.  1076.  80  Webster  v.  Harman,   148   La. 

'9  A  provision  in  a  contract  for  1080,   88    So.    462. 

the  sale  of  stock  to  the  manager  81  Peisthamel    v.    Campbell,    -^ 

of  an  aeroplane  company  that  the  Gal.  App.  — ',  205  Pac.  25. 

corporation   would   forthwith    pro-  82  Peisthamel    v;    Campbell,    — 

cure  insurance  on  at  least  one  of  Cal.   App.-  — ,    205   Pac.    25. 
the  aeroplanes  owned  by  it  with- 
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the  vendee,  the  vendor  loses  his  right  of  property  in  the  stock,  and 
the  escrow  holder  no  longer  holds  it  as  his  property,  but  becomes 
the  agent  of  the  vendee  and  holds  the  stock  for  him,  and  the  rem- 
edy of  the  vendee  is  against  him  to  compel  its  delivery.^^  The 
wrongful  delivery  of  the  stock  by  the  escrow  holder,  contrary 
to  the  instructions  under  which  he  holds  it,  will  confer  no  title, 
particularly  where  it  is  made  to  a  person  with  notice.**  And 
the  vendee  or  his  assignee  may  recover  it  from  a  person  with 
notice  to  whom  it  is  so  delivered.*^ 

§  3858.  Consideration  and  mutuality.  The  payment  to  a  cor- 
poration of  the  purchase  price  for  all  of  its  property  is  a  suf- 
ficient consideration  for  an  agreement  on  the  part  of  all  of  its 
stockholders  to  transfer  their  stock  to  the  purchaser.*^  That 
an  officer  of  a  corporation  has  profited  personally  by  miscon- 
duct and  breaches  of  duty  in  respect  to  his  management  of 
corporate  affairs,  at  the  expense  of  the  corporation  and  its  only 
other  stockholder  is  sufficient  consideration  for  a  transfer  of 
stock  by  him  to  such  other  stockholder.*''  An  agreement  to  do 
what  one  is  already  bound  to  do  under  the  original  contract  is 
not  a  sufficient  consideration  to  support  a  modification  of  such 
contract.**  A  note  given  for  the  purchase  price  of  stock  is 
supported  by  a  valuable  consideration  though  the  stock  after- 
wards proves  to  be  worthless.**  Where  the  holder  of  a  lien  on 
mining  claims  forecloses  it,  bids  in  the  claims  at  the  sale,  and 
conveys  them  to  a  corporation  for  stock,  there  is  not  a  total 
failure  of  consideration  for  the  conveyance  even  though  the 
foreclosure  sale  was  invalid,  since  the  conveyance  is  sufficient  in 

83  Peisthanael  v.  Campbell,  —  88  G.  S.  Johnson  Co.  v.  Nevada 
Cal.    App.   — ,    205    Pac.    25.                  Packard  Mines  Co.,  272  Fed.  291. 

84  Feisthamel  v.  Campbell,  —  89  Citizens'  Bank  v.  Krieg- 
Cal.    App.   — ,   205   Pac.    25.                hauser,  —  Mo.  App.  — ,  244  S.  W. 

85  Feisthamel    v.    Campbell,  —      107. 

Cal.    App.   — ,   205   Pac.    25.  Worthlessness    of   the   plant   of 

The  escrow  holder  is  not  an  in-  a  corporation  as  a  failure  of  con- 

diapensable  party  to  an  action  for  sideration  for  a  note  given  for  the 

that  purpose.    Feisthamel  v.  Camp-  price  of  stock  purchased  from  it, 

bell,  —  Cal.  App.  — ,  205  Pae.  25.  see   Cunningham  v.   Huson  lee  & 

86  gudduth  V.  Storm  King  Coal  Coal  Co.,  26  Ga.  App.  302,  105  S. 
Co.,  268  Fed.  433.  E.  860. 

87  Cooley    v.    Davis,    114    Wash. 
196,  194  Pae,   968. 
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equity  to  give  the  corporation  a  beneficial  interest  in  the  decree 
of  foreclosure  and  the  right  of  sale  thereunder.'*  Equity  will 
not  rescind  an  executed  contract  for  want  of  consideration  when 
unmingled  with  fraud.'^  An  agreement  merely  giving  an  em- 
ploye a  right  to  acquire  stock  by  way  of  gratuity, -and  lacking 
in  mutuality,  cannot  be  enforced  by  him.'^ 

An  option  is  a  continuing  offer  which  may  not  be  withdrawn 
until  the  expiration  of  the  time  fixed,  for  the  reason  that  the 
promise  is  based  on  a  consideration.  It  is  the  presence  of  a  con- 
sideration that  distinguishes  an  option  from  a  mere  continuing 
offer.^^  An  option  agreement,  supported  by  a  sufficient  considera- 
tion, is  an  enforceable  contract,  notwithstanding  its  unilateral 
character.^*  A  valid  option  supported  by  a  consideration  can- 
not be  withdrawn  during  the  time  within  which  the  optionee  has 
a  right  to  elect  whether  he  will  purchase  the  stock.*^  Election 
by  the  optionee  must  strictly  conform  to  the  terms  of  the  offer 
contained  in  the  option,  and  must  be  unequivocal,  absolute  and 
unconditional.^  The  particular  act  or  acts  which  constitute  an 
election  may  be  fixed  by  the  terms  of  the  contract.'''  Payment  of 
a  part  of  the  purchase  price  by  the  optionee  and  its  acceptance 
by  the  other  party  constitutes  an  election  to  purchase,  and  cre- 
ates a  binding  contract.®^  To  convert  an  option  to  buy  into  a 
binding  contract  of  sale  the  optionee  must  make  an  election  to 
buy  within  the  time  fixed  in  the  option  contract,  or  if  no  time 
is  so  fixed,  within  a  reasonable  time.^    Where  the  contract  gives 

90  Huffman  V.  Ellen  Min.  Co.,  118  98  In  re  Cheda's  Estate,  —  Cal. 

Wash.  546,  204  Pae.  197.  App.  — ,  209  Pae.  70. 

81  Van    Meter    v.    Zumwalt,    35  99  Time  is  of  the  essence  of  an 

Idaho  235,  206  Pae.  507.  option   contract  in   equity  as  well 

92Squier   v.   Harnischfeger,    177  as    in    law,   whether    expressly    so 

Wis.  89,  186  N.  W.  409.  stipulated   or   not,   and   hence   the 

93  Sargent  &  Co.  v.  Heggen,  —  failure  of  the  optionee  to  exercise 

Iowa  — ,  190  N.  "W.  506.  his    right    of    election   within   the 

SlFeisthamel    v.    Campbell,    —  time   stipulated   in   the    option   or 

Cal.  App.  — ,  205  Pae.  25.  implied    by    law    ends    his    rights, 

95Feisthamel    v.     Campbell,    —  and  this   rule   is   especially   appli- 

Cal.  App.  — ,  205  Pae.  25;   Lead-  cable  to  mining  property  or  stock, 

better  v.  Price,  103  Ore.  222,  202  G.  S.  Johnson  v;  Nevada  Packard 

Pae.  104.  Mines  Co.,  272  Eed.  291. 

SBLeadbetter  v.  Price,  103  Ore.  Where  a  person  conveyed  a  plant 

222,  202  Pae.  104.  and    certain   other    property   io    a 

97Leadbetter  v.  Price,  103  Ore.  trustee   for  the   purpose   of   form- 

222,  202  Pae.  104.  ing    a    corporation    and    operating 
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the  optionee  the  right  to  buy  on  payment  of  a  specified  price, 
payment  is  a  condition  precedent,  the  money  must  be  paid  or 
tendered  in  order  to  convert  the  option  into  a  binding  contract 
of  sale,  and  a  mere  notice  of  intention  to  buy  or  that  the  optionee 
will  take  the  stock,  does  not  have  that  eifect.^  Where  the  con- 
tract gives  the  optionee  the  right  to  purchase  various  blocks  of 
stock  at  specified  times  upon  making  specified  payments,  and  the 
purchase  of  each  block  is  a  condition  precedent  to  the  right  to 
purchase  more  stock,  waiver  of  one  default  consisting  in  a 
failure  to  purchase  a  block  of  stock  within  the  time  specified 
does  not  operate  as  a  waiver  of  subsequent  breaches,  or  of  the 
right  of  the  optionor  to  insist  that  subsequent  purchases  and 
payments  be  made  as  provided  in  the  contract  and  to  cancel  the 
option  if  they  are  not.^  A  legal  right  to  cancel  an  option  con- 
tract because  of  the  failure  of  the  optionee  to  comply  wifh  its 
provisions  cannot  be  defeated  or  diminished  because  changed 
conditions  render  cancellation  profitable  to  the  optionor.'  Where 


it  under  an  agreement  ■whereby 
stock  was  to  be  issued  to  his 
creditors  in  payment  of  their 
claims  and  whereby  he  was  given 
an  option  to  purchase  the  stock 
of  the  corporation  within  a  speci- 
fied time,  it  was  held  that  his  right 
to  purchase  the  stock  was  lost 
where  he  did  not  exercise  his  op- 
tion within  the  time  specified. 
Trott  V.  Flato,  —  Tex.  Civ.  App. 
— ,  244  S.  W.  1085. 

Unforeseen  difficulties  in  selling 
the  stock  will  not  excuse  the  op- 
tionee from  taking  and  paying 
for  it  at  the  times  prescribed  in 
the  option.  So  failure  to  pay  for 
the  number  of  shares  of  mining 
stock  stipulated  at  the  times  speci- 
fied in  the  option  is  not  excused 
because  of  the  failure  to,  develop 
anticipated  new  ore  bodies  in  the 
mine,  nor  by  the  existence  of  a 
period  of  financial  depression.  G. 
S.  Johnson  Co.  v.  Nevada  Pack- 
ard Mines  Co.,  272  Fed.  291. 

What    is    a    reasonable    time    is 


to  be  determined  from  all  the 
facts  and  circumstances  shown  by 
the  evidence.  A  delay  of  nine 
years  held  to  be  unreasonable. 
Leadbetter  v.  Price,  103  Ore.  222, 
202  Pae.  104. 

1  The  institution  of  a  suit  may 
be  a  sufficient  election  where  the 
other  party  has  refused  to  recog- 
nize the  right  of  the  optionee  to 
buy,  so  that  an  offer  of  payment 
would  be  idle.  But  to  have  that 
effect  the  complaint  must  by  its 
allegations  express  an  unqualified 
and  unequivocal  acceptance  of  the 
offer  contained  in  the  option,  to- 
gether with  a  direct  and  uncondi- 
tional offer  to  presently  pay  the 
purchase  price,  where  J;he  option 
makes  payment  a  condition  pre- 
cedent. Leadbetter  v.  Price,  103 
Ore.  222,  202  Pao.  104. 

2G.  S.  Johnson  Co.  v.  Nevada 
Packard  Mines  Co.,  272  Ped.  291. 

3G.  S.  Johnson  Co.  v.  Nevada 
Packard  Mines  Co.,  272  Fed.  291. 
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the  contract  provides  that  the  option  may  be  determined  by  the 
seller  for  default  in  the  payment  of  interest  by  returning  any 
sum  paid  on  account  of  the  principal,  the  seller  cannot  forfeit 
the  option  without  offering  to  return  such  payments*  Delay  in 
making  prompt  payment  of  interest  may  be  waived  by  the 
seller,^  and  delays  previously  granted  by  the  seller  may  make  it 
incumbent  upon  him  or  his  executors  to  give, notice  that  he  will 
thereafter  require  prompt  payment  before  resorting  to  the 
remedy  of  forfeiture.^  An  option  to  purchase  stock  is  not  ter- 
minated by  the  death  of  the  person  giving' itJ 

§3859.  Oral   contracts;    statute   of   frauds — ^Necessity   for 

writing.*  The  statute  of  frauds  applies  to  transactions  involv- 
ing the  purchase  and  sale  of  stoek.^  Sales  of  stock  which  has 
actually  been  issued  are  within  the  statute  requiring  contracts 
for  the  sale  of  "goods,  wares  and  merchandise,"^"  or  personal 
property  for  more  than  a  specified  price  to  be  in  writing.  An 
agreement  giving  the  seller  of  stock  an  option  to  repurchase  it  is 
within  this  provision  of  the  statute. ^^  And  so  is  an  agreement 
by  a  third  person  that  if  a  purchaser  of  stock  from  a  stockholder 
becomes  dissatisfied  within  a  year,  he  wiU  take  the  stock  and 
return  his  money.^^ 

An  agreement  by  a  person  selling  shares  of  his  own  stock  to 
indemnify  the  purchaser  against  loss  is  an  original  promise,  and 
not  within  the  provision  of  the  statute  requiring  a  promise  to 
answer  for  the  debt,  default  or  miscarriage  of  another  to  be  in 
writing.!*    And  it  has  been  held  that  a  promise  by  the  president 

4In  re  Cheda's  Estate,  —  Cal.  9  Woolley  v.  Loose,  57  titah  336, 

App.  —   209  Pac.  70.  14  A.  L.  R.  372,  194  Pac.  908. 

5 In  re  Cheda's  Estate,  —  Cal.  10  Spencer   v.  McGuffin,  —  Ind. 

App.  — ,  209  Pae.  70.  — ,   130  N.   E.   407;    Gulp   v.   Hol- 

6  In  re  Cheda's  Estate,  —  Cal.  1)10011,  —  Ind.  App.  — ,  129  N.  E. 

App.  —  209  Pae.  70.  278;  Cruse  v.  Eslinger,  —  Mo.  App. 

I' Walsh  V.  "Walsh,  285  Mo.   181,  — ,  235  S.  W.  496;  Kirkpatrick  v. 

226  S.  W.  236.  Hardeman,  118  S.  C.  146,  110  S.  E. 

8  For  a  review  of   the   authori-  119. 

ties,  see  Spencer  v.   MoGufan,  —  ULeadbetter  v.  Price,  103  Ore. 

Ind.  — ,  130  N.  E.  407.  222,  202  Pae.  104. 

Note    on    contracts    relating   to  12  Becker  v.  Kreul,  173  Wis.  278, 

corporate    stock    as    within    pro-  181  N.  W.  211. 

visions  of  statute  of  frauds  deal-  13  Bain  v.  Lovejoy,  —  Tex:  Com. 

ing  with  sales  of  goods,  etc.,  see  App.  — ,  234  S.  W.  1096,  rev'g  — 

14  A.  L.  E.  394.  Tex.  Civ.  App.  — ,  215  S.  W.  984. 
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and  principal  stockholder  of  a  corporation  to  indemnify  a  person 
who  purchases  stock  from  it  against  loss  is  not  within  this  pro- 
vision of  the  statute,  since  there  is  no  liability  on  the  part  of  the 
corporation  to  indemnify  a  purchaser  of  its  stock  against  loss, 
and  hence  no  duty  or  liability  on  its  part  to  which  the  promise  of 
the  president  could  be  collateral.^*  In  Texas  a  parol  promise  of 
indemnity  is  valid  when  based  upon  a  valuable  consideration.^^ 

A  contract  whereby  the  owner  of  a  majority  of  the  stock  of 
a  mining  company  agreed  to  pay  a  person  for  inducing  the 
engineer  of  a  prospective  purchaser  to  examine  the  company's 
mine  was  held  to  be  a  contract  of  employment  or  agency,  and  not 
within  a  statute  requiring  contracts  employing  a  person  to  sell 
real  estate,  mines  or  other  property  for  compensation  or  com- 
mission to  be  in  writing.^^ 

To  prove  a  waiver  of  the  right  to  interpose  the  defense  of  the 
statute  of  frauds  claimed  to  have  been  made  before  the  contract 
was  entered  into,  it  must  be  made  to  appear  that  there  was  a 
waiver  in  express  terms,  or  facts  and  circumstances  must  be 
shown  from  which  an  intention  to  waive  the  right  may  be  clearly 
inferred  or  implied.^''  A  by-law  of  a  stock  exchange  making  it 
the  duty  of  the  seller  of  shares  to  deliver  the  same  to  the  pur- 
chaser or  such  broker  as  he  might  designate  at  his  office,  etc.,  has 
been  held  not  to  constitute  a  waiver  by  its  members  of  the  right 
to  set  up  the  statute  as  a  defense.^* 

§  3860,  —  Sufficiency  of  writing  or  memorandum ;  part  per- 
formance.-* An  execjited  oral  agreement  by  a  corporation  and 
its  stockholders  to  guarantee  a  person  inheriting  stock  against 
liability  on  a  corporate  note  indorsed  by  his  ancestor  in  con- 
sideration of  a  transfer  of  the  stock  to  the  corporation  is  not 
within  the  statute  of  frauds.^"    It  has  been  held  that  an  agree- 

14  Bain  v.  Lovejoy,  —  Tex.  Com.  18  Woolley  v.  Loose,  57  Utah  336, 
App.  — ,  234  8.  W.  1096,  rev'g  —  14  A.  L.  E.  372,  194  Pac.  908. 
Tex.  Civ.  App.  — ,  215  S.  W.  984.           19 Broker's  memorandum  of  sale 

15  Bain  v.  Lovejoy,  —  Tex.  Com.  and  letter  of  seller  held  sufficient 
App.  — ,  234  S.  W.  1096,  rev'g  —  to  take  sale  out  of  the  Statute. 
Tex.  Civ.  App.  — ,  215  S.  W.  984.  Kirkpatrick  v.   Hardeman,  118  S. 

16  Hall  V.   Eankin,   22  Ariz.   13,  C.   146,  110  S.  E.  119. 

193  Pac.  756.  20Frick   v.   Rockwell  City  Can- 

17  Woolley  V.  Loose,  57  Utah  336,  ning  Co.,  192  Iowa  11,  181  N.  W. 
14  A.  L.  E.  372,  194  Pae.  908.  475. 
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ment  giving  the  seller  of  stock  an  option  to  repurchase  it  is  not 
within  the  statute  since  it  is  based  upon  a  consideration,  and 
there  has  been  part  performance.''^ 

§3861.  Illegality;  gambling  contracts.^''  An  agreement 
whereby  a  creditor  of  a  corporation  is  to  receive  the  whole  of 
his  claim  with  interest  and  in  addition  thereto  half  the  stock  of 
the  corporation  cannot  be  held  to  be  usurious  on  the  theory  that 
the  stock  is  to  be  treated  as  an  additional  payment,  where  it 
further  provides  that  the  creditor  is  to  supervise  and  manage  the 
corporation  pending  an  adjustment  of  its  affairs,  to  give  up 
security  held  by  him  for  a  part  of  his  claim,  and  to  subordinate 
his  claim  to  that  of  other  creditors.^' 

Where  a  contract  to  deliver  a  specified  number  of  shares  of 
stock  and  bonds  to  be  issued  by  a  reorganized  corporation  be- 
comes impossible  of  performance  by  reason  of  a  subsequently 
enacted  statute  requiring  approval  of  the  issuance  of  securities 
by  a  public  utilities  commission  and  the  refusal  of  the  com- 
mission to  approve  the  issuance  of  the  required  number,  the 
party  who  is  required  to  deliver  them  cannot  compel  performance 
by  the  other  party  to  the  contract,  although  he  approaches  per- 
formance as  nearly  as  it  is  permitted  him  to  do  by  tendering  an 
amount  of  stock  and  bonds  which  the  reorganized  corporation  is 
permitted  to  issue  representing  an  interest  in  the  corporate 
property  equal  to  that  which  the  amount  agreed  to  be  delivered 
would  have  represented.^*  If  the  party  seeking  to  recover  has 
been  able  to  perform,  and  a  change  in  the  law  has  operated  mere- 
ly to  prevent  the  other  party  from  receiving  his  benefits  under 
the  contract,  the  latter  party  must  bear  the  consequences  of  the 
prohibition.*^ 

A  wagering  contract  in  the  purchase  and  sale  of  stocks  on 
margin  is  invalid  at  common  law.*^     A  person  may  lawfully 

21  Leadbetter  v.  Price,  103  Ore.  23  Rossmassler  v.  Spielberger, 
222,  202  Pae.  104.  270  Pa.  30,   112  Atl.  876. 

22  Sales  in  violation  of  Blue  Sky  24  Cummings  v.  Clark,  282  Fed. 
Laws,  see  §4421,  infra.  300. 

Agreements    by    the    sailer    of  26  Cummings  v.   Clark,  282  Fed. 

stock  not  to  engage  in  a  business  300. 

which  will  compete  with  the  busi-  26Barrell  v.  Paine,  —  Mass.  — 

uess  of  the  corporation,  see  §  3888,  136  N.  E.  414. 
infra. 
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sell  stocks  for  future  delivery,  even  though  he  has  no  such  stock 
in  his  possession,  if  he  really  intends  and  agrees  to  deliver  it  at 
the  appointed  time.  But  he  may  not,  under  the  guise  of  such  a 
contract,  enter  into  a  naked  speculation  upon  the  rise  or  fall  of 
prices  in  which  there  is  to  be  no  delivery  of  property,  and  no 
payment  except  such  as  may  be  necessary  to  provide  for  dif- 
ferences arising  purely  from  market  fluctuations.^''  An  agree- 
ment by  a  director  and  general  manager  of  a  corporation  that 
if  certain  persons  will  purchase  stock  of  the  corporation  on  the 
market  he  will  guarantee  that  it  will  be  worth  a  certain  sum 
on  a  certain  day  is  not  a  wagering  contract  or  violative  of  a 
statute  prohibiting  gambling  operations  in  futures.''*  To  war- 
rant '  a  recovery  by  a  customer  from  a  stockbroker  under  the 
Massachusetts  statute  relating  to  stock  gambling  it  must  appear 
that  he  intended  that  there  should  be  no  actual  purchases  or  sales 
of  the  stock,  and  that  the  brokers  had  reasonable  cause  to  be- 
lieve that  such  intention  existed.^®  Apart  from  this  statute,  a 
contract  between  a  broker  and  a  customer  that  orders  are  to  be 
executed  in  accordance  with  the  laws  of  the  state  and  the  rules 
and  regulations  of  the  exchange  where  the  purchase  is  made, 
prohibiting  all  fictitious  and  illegal  transactions  and  agreements, 
is  not  illegal,  although  the  rules  of  the  exchange  provide  for 
settlements  by  brokers  of  their  transactions  through  a  clearing 
house  by  the  receipt  or  delivery  of  the  balances  of  purchase  or 
sale.^"  And  the  statute  itself  provides  that  purchases  or  sales 
on  a  stock  exchange  or  board  of  trade,  where  such  balances  are 
received  or  delivered  by  direction  of  the  clearing  house  of  such 
exchange  or  board,  shall  be  deemed  actual  purchases  and  sales, 
within  the  meaning  of  its  provisions.*^     The  statute  does  not 

27 See  Brooks  v.  People's  Bank,  delivery  of  ths  certificates.  Weis- 

233  N.  Y.  87,  134  N.  E.  846,  modi-  burg  v.  Hunt,  239  Mass.  19 ),  131 

fying    judgment    192    N.    Y.    App.  N.  E.  471. 

Div.  541,  183  N.  Y.  Supp.  243.  Evidence  held  to  warrant  a  find- 

28  Young  V.  Stephenson,  82  Okla.  ing     that     defendants     had     not 

239,  200  Pae.  225.  proved    that    an    actual    purchase 

89  Evidence  held  to  warrant  a  or  sale  had  ever  been  made  or  con- 
finding  for  the  defendant.  Adams  templated  by  the  parties.  Barrell 
V.  Hayden,  236  Mass.  454,  128  N.  v.  Paine,  —  Mass.  — ,  136  N.  B. 
E.   798.           ^  414. 

There  can  be  no  recovery  where  30  Weisbnrg  v.  Hunt,  239  Mass. 

the    parties    intended    that    there  190,  131  N.  E.  471. 

should   be    an    actual   receipt   and  31  To     come     within     this    pro- 
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prohibit  the  setting  off  of  real  purchases  and  sales  against  each 
other,  but  the  set-off  cannot  be  a  real  one  unless  the  opposite 
transactions  that  are  so  set  off  are  themselves  real  ones,  actually 
made  and  carried  out.^^  Persons  dealing  with  brokers  doing 
business  in  the  state  are  within  the  protection  of  the  statute,  and 
their  rights  are  to  be  ascertained  and  established  under  it,  even 
though  the  alleged  purchases  and  sales  are  made  through  the 
brokers'  agents  in  another  state.*^  The  law  of  a  foreign  state  in 
this  respect  is  a  question  of  fact.'*  The  law  of  a  foreign  state, 
where  the  contract  provides  that  purchases  and  sales  of  stock 
are  to  be  made,  and  whose  laws  the  contract  provides  shall  con- 
trol, will  be  presumed  to  be  the  same  as  the  common  law  of  the 
forum  where  there  is  no  evidence  on  the  subject.*^ 

§3863.  Effect  of  fraud  and  false  representations — What 
amounts  to  fraud  in  general.  False  statements  in  an  advertise- 
ment offering  stock  for  sale  may  be  actionable.*^  It  is  not 
necessary  to  prove  all  the  false  representations  alleged,  but  proof 
of  one  material  fraudulent  representation  is  sufficient.*'  It  is 
the  duty  of  a  broker  in  purchasing  stock  for  a  customer  to  act 
in  good  faith  and  with  integrity.**  An  agent  who  is  authorized 
to  buy  stock  at  a  fixed  price  for  a  fixed  commission  who  pur- 
chases it  at  a  less  price,  and  settles  with  his  principal  at  the 
agreed  price  and  is  paid  the  agreed  commission  without  making 
a  full  and  fair  disclosure  of  the  price  paid,  will  be  required  to 
account  to  the  principal  for  his  profit  and  to  repay  the  com- 
mission.*^ 

vision,  it   must    appear    that    the  36Beeman     v.     Eieharclson,     185 

transactions  in  question  were  pur-  Cal.  280,  14  A.  L.  E.  509,  196  Pae. 

chases  or  sales  to  be  received  or  774. 

delivered   under    the    direction    of  37Boen)an    v.     Eichardson,     185 

a  clearing   house    of   a    stock    ex-  Cal.  280,  14  A.  L.  E.  509,  196  Pae. 

change  or  board  of  trade.    Barrell  774. 

V.  Paine,  —  Mass.  — ,   136  N.   E.  38  Preston   v.   MacCrone    &    Co., 

^1*-  212  Mich.  118,  180  N.  W.  448. 

82 Barrell  v.  Paine,  — .Mass.  — ,  Evidence     held     insufficient     to 

136  N.  E.  414.  show  a  conspiracy  between  brokers 

38  Barrell  v.  Paine,  —  Mass.  — ,  to  boom  stock  by  using  artificial 

136  N".  E.  414.  means  to  give  it  an  apparent  value 

34  Barrell  v.  Paine,  —  Mass.  — ,  in  excess  of  its  real  value.  Preston 

136  N.  E.  414.  V.  Mao  Crone  &  Co.,  212  Mich.  118, 

3BWeisburg  v.  Hunt,  239  Mass.  180  N.  W.  448. 

190,  131  N.  E.  471.  39  W.    E.    Deegans    Coal    Co.    v. 
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Fraud  is  never  presumed,*"  and  the  party  alleging  it  has  the 
burden  of  proving  it*^  by  clear  and  convincing  evidence,**  ex- 
cept where  there  is  a  confidential  relation  between  the  parties.*' 

§  3864.  —  Representations  as  to  corporate  property  and  as- 
sets. False  representations  as  to  the  conditions  and  value  of 
the  corporate  property  may  constitute  actionable  fraud.**  False 
representations  made  to  the  purchaser  of  oil  stock  that  the  com- 
pany owned  a  well  producing  a  certain  number  of  barrels  of 
oil  per  day,  and  that  the  seller  had  received  a  telegram  to  that 
effect  from  a  person  known  to  the  purchaser  and  in  whom  he 
had  confidence,  are  actionable.*^ 

§3865.  — Representations  as  to  financial  condition.  False 
representations  as  to  the. financial  condition  of  the  corporation 
may  constitute  actionable  fraud.*^    Under  some  statutes  false 


Hedriek,  91  W.  Va.  377,  113  S.  E. 
262. 

40  Walsh  V.  Walsh,  285  Mo.  181, 
226  S.  W.  236. 

41  Dyer  v.  Bengston,  71  Colo. 
55,  203  Pae.  1101. 

Walsh  V.  Walsh,  285  Mo.  181^ 
226  S.  W.  236. 

42  Dyer  v.  Bengtson,  71  Colo. 
55,  203  Pae.  1101. 

Evidence  held  to  warrant  a 
finding  for  defendant  in  a  suit  to 
rescind.  Barber  v.  Thompson,  — 
Wash.  — ,  197  Pae.  613. 

Evidence  held  to  sustain  find- 
ing that  there  was  no  false  repre- 
sentation that  stock  exchanged 
was  stock  of  an  Oklahoma  cor- 
poration instead  of  stock  of  a 
Delaware  corporation  of  the  same 
name.  Osage  Oil  &  Eeflning  Co. 
V.  Haller,  280  Fed.  693. 

In  a  suit  for  the  specific  per- 
formance of  a  contract  whereby 
defendant  agreed  to  purchase 
stock,  an  allegation  that  the  seller 
falsely  represented  that  the  com- 
pany was  doing  a  certain  amount 
of   cash  business   per   month  held 


not  established  by  a  preponderance 
of  the  testimony.  Giroux  v.  Bock- 
ler,  98  Ore.  398,  194  Pae.  178. 

48  Walsh  V.  Walsh,  285  Mo.  181, 
226  S.  W.  236. 

44  Logan  V.  Arnold,  82  Pla.  237, 
89  So.  551. 

As  a  representation  that  ma- 
chinery purchased  by  an  ice  com- 
pany had  been  operated  only  one  ' 
season  and  part  of  another,  and 
had  a  daily  capacity  of  15  tons, 
when  it  was  much  older  and  only 
had  a  capacity  of  ten  tons,  Cun- 
ningham V.  Huson  Ice  &  Coal  Co., 
26  Ga.  App.  302,  105  S.  E.  860; 
or  that  contracts  owned  by  the 
company  have  expired,  when  they 
have  been  renewed.  White  v.  Tex- 
as Co.,  59  Utah  180,  202  Pae.  826; 
or  as  to  the  amount  of  land  owned 
by  an  oil  company,  the  number  of 
wells  drilled,  its  earnings,  etc. 
Haessig  v.  Gregory,  188  N.  T. 
Supp.  500. 

4B  Philpott  V.  Edge,  —  Tex.  Civ. 
App.  — ,  224  S.  W.  263. 

46Eomine    v.    Thayer,    74    Ind. 
App.   536,   128  N.  E.   456;  White 
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representations  as  to  the  financial  condition  of  the  corporation 
must  be  in  writing  in  order  to  form  the  basis  for  a  criminal 
prosecution  for  obtaining  money  under  false  pretenses.*''' 

§3866.  — Representations  as  to  dividends.  Usually  repre- 
sentations as  to  future  dividends,  or  the  income  that  stock  will 
yield  in  the  future,  are  mere  predictions  or  expressions  of 
opinion  and  hence  are  not  actionable,*^  at  least  in  the  absence  of 
proof  that  the  person  making  it  did  so  dishonestly,  or  did  not 
believe  that  it  was  warranted.*'  But  such  'a  representation  has 
been  held  to  be  actionable  where  it  is  made  positively,  as  of 
personal  knowledge,  by  a  person  who  knows  that  it  is  false.*" 
A  representation  that  the  corporation  is  earning  dividends  at  a 
specified  rate  is  material  and  actionable.*^ 

§  3867,  —  Representations  as  to  capital  stock.  A  representa- 
tion that  stock  is  treasury  stock  when  it  is  in  fact  stock  already 
issued,  so  that  a  part  of  the  purchase  price  will  go  to  the  seller, 
is  actionable.*^ 

§  3868.  —  Representations  as  to  value  of  stock.*^  Generally 
representations  as  to  the  value  of  stock  are  mere  matters  of 
opinion,  and  do  not  constitute  actionable  fraud  although  they 
are  false.**  So,  as  a  rule,  the  owner  of  stock  is  presumed  to  know 
its  worth  and  value,  and  will  not  be  heard  to  complain  that  he 

v.  Texas   Co.,   59   Utah    180,    202  N.  Y.   Mise.  Rep.   256,   192  N.  Y. 

Pae.   826;    Wilgrube    v.    Nast,   —  Supp.  797. 

Wis.  —,190  N.  W.  451.  BIJ.   C.  Miller  Estate  v.  Drury, 

A  representation   that   the    eor-  —  Wash.  — ,  208  Pac.  77. 

poration  was   solvent   and   had   a  52Beeman    v.    Eiehardson,    185 

surplus  of  a   specified   amount   is  Cal.  280,  14  A.  L.  E.  509,  196  Pae. 

not  a  mere  statement  of  opinion.  774. 

Beeman  v.   Eiehardson,    185    Gal.  63  Evidence    in    an    action    for 

280,  14  A.  L.  R.  509,  196  Pac.  774.  damages  for  breach  of  a  contract 

« Commonwealth    v.    Dant,    194  to  purchase  stock  held  insufacient 

Ky.  691,  240  S.  W.  359.  to  show  that  the  seller  made  any 

«Eichorn  v.   S«irUs   &  Co.,   118  representations    as    to   its    market 

N.  Y.  Mise.  Eep.  256,  192  N.  Y.  value.    Dyer  v.  Bengtson,  71  Colo. 

Supp.  797.  55,  203  Pae.  1101. 

*9  Canada  West  Loan  Co.  v.  Vir-  54  Askew  v.    Central   Trust    Co., 

tue,  29  British  Columbia  76.  26  Ga.  App.  122,  106  S.  E.  198. 

SOEichorn  v.  Serlis  &  Co.,  118 
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parted  with  it  for  an  inadequate  consideration  by  reason  of 
false  representations  made  to  him  by  the  purchaser.^^  False 
representations  as  to  value  may  be  actionable  where  the  parties 
act  on  a  basis  of  trust  and  confidence.^^  A  representation  that 
the  value  of  stock  as  it  figured  was  at  least  a  certain  sum,  and 
that  it  was  actually  worth  more  than  that,  involves  a  statement 
of  fact  and  not  of  mere  opinion.^''  A  false  statement  as  to  what 
stock  has  sold  for  may  avoid  a  sale.^* 

§  3870.  —  Expressions  of  opinion,  promises  or  predictions.'' 

Generally  mere  predictions,  prophecies  or  promises  as  to  future 
events  or  conditions  do  not  constitute  actionable  fraud.®"  But 
it  is  actionable  fraud  for  a  person  to  state  positively,  as  of 
personal  knowledge,  that  something  is  to  be  done,  when  he 
knows  that  it  is  not  to  be  done,  and  it  is  not  done.®^ 

§  3872.  —  Nondisclosure  or  concealment  of  facts.®^  Where  a 
fiduciary  relation  exists  between  the  parties,  the  person  in  whom 
the  trust  and  confidence  is  imposed  is  bound  to  make  a  full 
disclosure  of  the  facts.®^  It  is  the  duty  of  a  broker  in  purchas- 
ing stock  for  a  customer  not  to  conceal  from  the  customer  ma- 
terial facts  within  his  knowledge  respecting  the  transaction.®* 
But  in  the  absence  of  an  agreement  that  he  is  to  purchase  stock 

BB  White  V.  Texas  Co.,  C9  Utah  Expressions    of    expectation   of 

180,  202  Pac.  826.  what  may  be  aceomplished  in  the 

56  Logan  V.  Arnold,  82  Fla.  237,  future.   Imus  v.  Eeeder,  119  Wash." 
89    So.   551.  699,  205  Pac.  380. 

The   confidential  relationship   of  61  Eiehorn  v.   Serlis   &  Co.,  118 

the  seller  and  buyer,  together  with  N.   Y.  Misc.   Eep.   256,  192  N.  Y. 

lack  of  knowledge  on  the  part  of  Supp.    797. 

the  seller,  may  be  such  as  to  re-  62  As  to  the  duties  of  officers 
quire  the  utmost  good  faith  and  or  directors  of  a  corporation  in 
fair  dealing  on  the  part  of  the  this  respect  when  buying  or  sell- 
buyer.  White  V.  Texas  Co.,  59  Utah  ing  its  stock  see  §  2564  et  seq., 
180,  202  Pac.  826.  supra. 

57  Atchison  Sav.  Bank  v.  Wright,  6S  Logan  v.  Arnold,  82  Fla.  237, 
108  Kan.  355,  195  Pac.  881.  89  So.  551;  In  re  Parker's  Estate, 

88  Askew   V.    Central    Trust    Co.,  189  Iowa  1131,  179  N.  W.  525. 

26  Ga.  App.  122,  106  S.  E.  198.  64  Preston  v.  Mac  Crone  &  Co., 

B9  See  also  §§  3866,  3868,  supra.  212  Mich.  118,  180  N.  W.  448. 

60  Eiehorn  v.  Serlis  &  Co.,  118 
N.  Y.  Misc.  Eep.  256,  192  N.  Y. 
Supp.   797. 
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belonging  to  a  particular  person  only,  it  is  not  a  breach,  of  duty 
for  him  to  fail  to  disclose  to  his  customer  the  name  of  the  person 
from  whom  the  stock  is  purchased.*^ 

§  3873.  —  Falsity  of  statement.  Of  course  a  representation 
to  amount  to  fraud  must  be  false  in  fact.^®  A  representation 
that  a  corporation  is  earning  or  has  paid  dividends  at  a  specified 
rate  is  false  where  so-called  dividends  paid  at  that  rate  have 
been  paid  out  of  capital.^'' 

§  3874.  —  Knowledge  of  falsity  and  intent  to  deceive.®*    In 

some  jurisdictions  a  misrepresentation  of  a  material  existing 
fact,  whereby  the  other  party  has  been  induced  to  act,  is  ground 
for  rescission  irrespective  of  whether  it  was  wilfully  or  inno- 
cently made.®'  Statements  made  by  the  seller  merely  as  his 
information  on  the  subject  are  not  actionable  if  such  was  in 
fact  the  information  received,  though  in  fact  it  was  untrue.'" 
But  a  definite  and  material  misrepresentation  of  fact  is  none 
the  less  actionable  because  the  seller  states  at  the  time  that  it  is 
not  made  upon  actual  knowledge  but  upon  information,  if,  in 


65  Preston  v.  Mae  Crone  &  Co., 
212  Mieh.  118,  180  N.  W.  448. 

66  Evidence  held  to  sustain  a 
finding  that  the  representation  was 
false.  Atchison  Sav.  Bank  v. 
Wright,  108  Kan.  355,  195  Pac. 
881.     ' 

Evidence  held  insufficient  to 
show  that  a  representation  was 
false.  Dyer  v.  Beugston,  71  Colo. 
55,  203  Pac.  1101. 

In  an  action  against  a  bank 
to  recover  damages  for  fraud  and 
deceit  alleged  to  have  been  per- 
petrated by  defendant  through  its 
president  in  the  sale  of  stock  to 
the  plaintiff,  based  on  representa- 
tions by  the  president  that  the 
affairs  of  the  bank  were  in  first- 
class  condition  and  that  the  stock 
was  perfectly  good,  where  there 
was  proof  of  the  existence  of  large 
outstanding  unsecured  loans  when 
such   representations    were    made, 


it  was  held  error  to  give  the  af- 
firmative charge  for  the  defend- 
ant. Wilson  v.  Montgomery  Bank 
&  Trust  Co.,  204  Ala.  625,  86  So. 
899. 

67  J.  C.  Miller  Estate  v.  Drury, 
—  Wash.  — ,  208  Pac.  77. 

68  Knowledge  imputed  to  officers 
of  corporation  in  this  connection 
see  §  2546,  supra. 

69  Cunningham  v.  Huson  Ice  & 
Coal  Co.,  26  Ga.  App.  302,  105  S. 
E.  860. 

A  seller  who  makes  statements 
as  to  the  financial  condition  of 
the  corporation  as  statements  of 
fact  is  responsible  to  the  purchaser 
although  he  has  no  knowledge  of 
its  condition  and  believes  his 
statements  to  be  true.  Romine  v. 
Thayer,  74  Ind.  App.  536,  128  N. 
E.  456. 

70  Philpott  V.  :^dge,  —  Tex.  Civ. 
App.  — ,  224  S.  W.  263. 
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the  same  connection,  he  affirms  the  truthfulness  of  the  informa- 
tion.'! 

§3875.  — The  representation  as  an  inducement.  Knowl- 
edge on  the  part  of  the  purchaser  that  the  representations  are 
untrue  prevents  a  recovery.'"'  That  the  purchaser  makes  an 
independent  investigation  may  prevent  his  recovery.'"  To  war- 
rant a  recovery  against  a  person  preparing  a  prospectus  con- 
taining false  representations,  it  must  be  shown  that  the  pur- 
chaser read  the  prospectus  before  parting  with  his  money.''^ 
Stockholders  are  not  entitled  to  set  aside  a  transfer  of  their  stock 
to  the  corporation  because  of  the  failure  of  the  officer  conduct- 
ing the  negotiations  for  the  transfer  to  disclose  to  them  facts 
affecting  the  value  of  the  stock  occurring  after  the  consummation 
of  a  valid  contract  for  the  transfer.''^ 

§  3876.  —  Right  to  rely  on' representations.  The  representa- 
tions must  be  such  that  a  person  of  ordinary  prudence  would 
have  believed  them  to  be  true.''^  A  contracting  party  has  the 
right  to  rely  on  express  statements  of  an  existing  fact,  the  truth 
of  which  is  known  to  the  other  party  and  unknown  to  him,  and 
he  is  under  no  obligation  to  investigate  and  verify  statements  to 
the  truth  of  which  the  other  party  to  the  contract,  with  full 
means  of  knowledge,  has  deliberately  pledged  his  faith.'''' 

§3877.  — Necessity  for  injury.  A  person  is  damaged  by 
false  representations  as  to  the  financial  condition  of  a  corpora- 
tion where  he  is  induced  thereby  to  buy  stock  in  the  corporation 
in  the  belief  that  it  is  a  prosperous  concern  with  a  substantial 
surplus,  when  in  fact  it  is  on  the  verge  of  bankruptcy  and 
actually  goes  into  bankruptcy  a  few  months  later.''* 

71  Philpott  V.  Edge,  —  Tex.  Civ.  App.  Div.  727,  184  N.  Y.  Supp.  508. 
App.  — ,  224  S.  "W.  263.  VS  Frick  v.   EockweU  City  Can- 

72  Lewis  V.  Dalton,  189  Ky.  387,  ning  Co.,  192  Iowa  11,  181  N.  W. 
225  S.  W.  157.  475. 

73  Barber  v.  Thompson,  —  "Wash.  76  Bain  v.  Lovejoy,  —  Tex.  Com. 
— ,  197  Pae.  613.  App.  —   234  S.  "W.  1096,  rev'g  — 

In   Romine   v.    Thayer,   —   Ind.  Tex.  Civ.  App.  — ,  215  S.  W.  984. 

App.  — ,  127  N.  E.  456,  it  was  held  77  Wilgrube  v.  Nast,  —  Wis.  — , 

that    the    evidence    did    not    show  190  N.  W.  451. 

such  an  investigation  as  would  bar  78  Beeman     v.    Eichardson,    185 

recovery   of   damages.  Cal.  280,  14  A.  L.  E.  509,  196  Pac. 

74  Ward  v.  Eichmond,  193  N.  Y.  774. 
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§3878.  — Persons  who  may  be  held  liable.''®  A  person  is 
responsible  for  false  representations  made  by  his  agent  who 
represents  him  in  a  sale  or  exchange  of  his  stock,^"  and  for  false 
representations  made  for  his  benefit  by  a  person  who  acts  as 
agent  for  both  parties  to  the  transaction  which  result  in  loss  or 
damage  to  the  other  party,*^  and  for  false  representations  made 
to  the  agent  of  the  other  party  and  communicated  to  the  latter.*^ 
A  person  who  prepares  a  false  prospectus  is  liable  in  damages  to 
one  who  purchases  stock  in  reliance  thereon  if  the  other  ele- 
ments of  actual  fraud  are  shown.*^  Persons  who  join  in  a 
conspiracy  to  defraud  a  purchaser  of  stock  are  liable  for  false 
representations  made  to  him  for  that  purpose  by  one  of  their 
number.** 

§3879.  — Bemedies  for  fraud — Rescission.  The  purchaser 
may  rescind  the  contract  and  sue  at  law  to  recover  what  he 
paid  for  the  stock,*^  in  an  action  for  money  had  and  received,*^ 
or  may  set  up  the  fraud  as  a  defense  to  an  action  on  a  note 
given  for  the  purchase  price,*''  or  if  his  remedy  at  law  is  not 


79  Personal  liability  of  officers 
of  corporation  see  §§  2542-2547, 
2564-2568,  supra. 

80  J.  C.  Miller  Estate  v.  Drury, 

—  Waah.  — ,  208  Pac.  77. 

A  principal  is  responsible  for 
false  representations  made  by  his 
agent  in  the  course  of  his  employ- 
ment, even  though  they  were 
made  without  his  knowledge  and 
consent.  Eomine  v.  Thayer,  74 
Ind.  App.  536,  128  N.  E.  456. 

Evidence  held  to  justify  a  find- 
ing that  persons  making  repre- 
sentations leading  to  a  sale  of 
stock  were  agents  of  the  plaintiff. 
Atchison  Sav.  Bank  v.  Wright,  108 
Kan.  355,  195  Pac.  881. 

81  J.  C.  Miller  Estate  v.  Drury, 

—  Wash.  — ,  208  Pac.  77. 

82  X  C.  Miller  Estate  v.  Drury, 

—  Wash.  — ,  208  Pae.  77. 

83  Ward  V.  Richmond,  193  N.  T. 
App.  Div.  727,  J84  N.  T.  Supp. 
508. 


84Beeman  v.  Richardson,  185 
Cal.  280,  14  A.  L.  E.  509,  196  Pac. 
774. 

86  Haessig  v.  Gregory,  197  N.  Y. 
App.  Div.  Ill,  188  N.  Y.  Supp.  500. 

An  allegation  in  the  complaint 
in  such  an  action  that  the  plain- 
tiff was  damaged  in  a  specified 
sum,  which  is  the  amount  which 
he  paid  for  the  stock,  does  not 
necessarily  mean  unliquidated 
damages,  or  obligate  him  to  prove 
the  difference  between  what  the 
stock  was  worth  and  what  it  would 
have  been  worth  if  the  representa- 
tions had  been  true.  Haessig  v. 
Gregory,  188  N.  Y.  Supp.  500. 

86  Whitlow  V.  Shortridge,  —  Mo. 
App.  — ,  237  S.  W.  834. 

87  Fraudulent  representations  in 
the  sale  of  stock  as  a  defense  to 
a  note  given  for  the  price,  see  18 
A.  L.  E.  60. 
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adequate,  he  may  sue  in  equity  to  rescind  and  cancel  the  eon- 
traet.88  But  a  court  of  equity  will  not  take  jurisdiction  of  a 
suit  to  rescind  an  oral  contract  to  purchase  stock,  and  to  recover 
the  purchase  money  paid,  where  no  other  relief  is  sought,  since 
the  purchaser's  remedy  at  law  is  plain  and  adequate.'^ 

Where  a  person  is  induced  to  sell  his  stock  through  fraud, 
and  the  purchasers  have  resold  it,  he  may  maintain  a  suit  in 
equity  to  charge  the  proceeds  of  the  resale  with  a  trust  in  his 
favor.  ,His  remedy  at  law  in  such  case  is  not  so  complete  or 
effective  as  the  remedy  in  equity,  since  at  law  he  could  recover 
•  only  the  value  of  his  shares,  if  he  rescinded,  or  the  difference 
between  their  value  and  the  amount  he  received  for  them  if  he 
affirmed,  while  in  equity  he  may  reach  the  entire  proceeds  of 
the  resale  though  they  exceed  the  value  of  the  stock,  especially 
where  the  resale  itself  was  the  very  reason  for  the  fraud,  and 
equity  will  not  be  overniee  in  balancing  the  efficacy  of  one  remedy 
against  the  efficacy  of  another,  when  action  will  baffle,  and  in- 
action may  confirm,  the  purpose  of  the  wrongdoer.®" 

Indorsement  by  a  customer  of  certificates  of  stock  purchased 
for  him  by  a  broker  does  not  amount  to  a  full  rescission  of  the 
contract  between  them  so  as  to  relieve  the  customer  from  liability 
to  pay  for  the  stock  unless  the  parties  so  intend.®^ 

A  rescission  of  the  sale  by  the  seller  reinvests  him  with  his 
right  of  ownership  in  the  stock,  so  that  he  may  assign,  it.®^ 

88  Whitlow  V.  Shortridge,  —  Mo.  plaintiff    adjudged    the    owner    of 

App.  — ,  237   S.  W.   834;   Lutz  v.  stock  which  he  had  been  induced 

Bankers'    Fire    Ins.    Co.,   —   Feb.  to  sell  by  fraud  held  not  demur- 

— ,  189  N.  W.  161;  Ehlers  v.  Bank-  rable  as   ambiguous,  unintelligible 

ers'  Tire  Ins.  Co.,  —  Neb.  — ,  189  or  uncertain.    White  v.  Texas  Oil 

N.   W.    159.  Co.,  59  Utah  180,  202  Pac.  826. 

A   company   and   individuals   to  89  Cooper   v.   Drennen,   206   Ala. 

whom  plaintiff  was  induced  to  sell  549,  ,  90   So.   787. 

stc*ck    by    the    fraudulent    repre-  90Falk   v.   Hoffman,   233  N.  T. 

sentations  of  said  individuals  held  199,   135  N.  E.  243,  rev'g  189  N. 

properly  joined   as   defendants   in  T.  App.  Div.  832,  179  N.  T.  Supp. 

an    action    to    have    plaintiff    de-  428. 

clared  to  be  the  owner  of  the  stock,  91  Preston   v.   MacCrone   &   Co., 

where  all  were  parties  to  the  fraud  212  Mich.  118,,  180  N.  W.  448.  - 

and  profited  by  it.   White  v.  Texas  92  White    v.    Texas    Oil   Co.,   59 

Oil  Co.,  59  Utah  180,  202  Pac.  826.  Utah   180,   202  Pac.   826.  '      .  . 

Complaint     in     action     to     have 
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§3880. Restoration  of  the  status  quo.     As  a  rule  to 

entitle  the  purchaser  to  rescind  he  must  return  or  offer  to  return 
the  stoek,^*  and  any  dividends  which  he  has  received  on  the 
same.8*  And  if  he  has  sold  a  part  of  the  stock,  he  must  pay  the 
seller  what  he  received  for  it.^''  But  a  return  of  the  stock  is 
lumecessary  where  it  is  wholly  without  •  value  and  worthless.^® 
Where  the  holder  of  a  lien  on  property  forecloses  it,  purchases 
the  property,  and  conveys  it  to  a  corporation  in  return  for  stock, 
reimbursing  him  to  the  exteiit  of  his  judgment  will  not  put  him 
in  statu  quo,  but  a  reconveyance  to  him  is  necessary .^'^ 

§3881. Laches  as  a  bar  to  rescission;  [limitations].    A 

person  seeking  to  rescind  for  fraud  must  act  promptly.^*  A 
party  is  held  barred  by  laches  when  the  delay  is  so  long  and 
the  circumstances  of  such  character  as  to  establish  a  relinquish- 
ment or  abandonment  of  the  right.'^  The  defense  does  not  de- 
pend entirely  on  lapse  of  time,  but  that  is  only  one  of  the  con- 


93  Lutz  V.  Bankers '  Kre  Ins.  Co., 

—  Neb.  — ,  189  N.  W.  161;  Auto- 
mobile Finance  Co.  v.  Eosenbaum, 
73  Pa.  Super.  Ct.  546;  J.  C.  Miller 
Estate  V.  Drury,  —  Wash.  — ,  208 
Pae.  77. 

That  the  stock  received  by  the 
purchaser  was  stock  ion  ■which  an 
illegal  assessment  laid  by  the  bank 
examiner  had  been  paid,  while  a 
part  of  that  tendered  back  was 
new  stock  upon  which  no  such 
assessment  had  been  laid  or  paid, 
was  held  to  be  immaterial,  where 
the  payment  of  such  assessment 
did  not  ftcempt  the  stock  from 
the  constitutional  superadded  lia- 
bility of  stockholders,  and  such 
liability  as  to  both  classes  of 
stock  was  the  same.  J.  C.  Miller 
Estate  V.  Drury,  —  Wash.  — ,  208 
Pae.  77. 

9*  J.  C.  Miller  Estate  v.  Drury, 

—  Wash.  — ,  208  Pae.  77. 

85 J.  C, Miller  Estate  v.  Drury, 

—  Wash.  — ,  208  Pae.  77. 

96  Whitlow  V.  Shortridge,  —  Mo. 
App.  — ,  237  S.  W.  834. 


97  Huffman  v.  Ellen  Min.  Co., 
118  Wash.  546,  204  Pae.  197. 

98  Kinter  v.  Commonwealth 
Trust  Co.,  274  Pa.  436,  118  Atl. 
392. 

99  Evidence  held  insufficient  to 
support  a  finding  of  laches,  where 
it  appeared  that  plaintiff  continued 
her  efforts  to  surrender  the  stock 
and  recover  her  money  for  three 
years,  though  not  in  form  amount- 
ing to  a  legal  demand.  Eicker  v. 
J.  L.  Owens  Co.,  149  Minn.  130, 
182  N.  W.  960. 

Delay  of  six  months  held  a  bar. 
Sarantides  v.  Williams,  Belmont  & 
Co.,   184  N.  Y.   Supp.  «12. 

A  delay  of  five  years  held  a 
bar  where  in  the  meantime  the 
situation  of  the  parties  had 
changed  by  the  death  of  the  per- 
son who  had  transacted  the  busi- 
ness with  the  plaintiff  and  was 
conversant  with  all  the  facts. 
Kinter  v.  Commonwealth  Trust 
Co.,  274  Pa.  436,  118  Atl.  392. 
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siderations  involved.''''  The  question  depends  upon  whether 
under  the  circumstances  of  the  particular  case,  the  plaintiff  is 
chargeable  with  want  of  due  diligence  in  failing  to  institute  or 
prosecute  his  proceeding.''  Ignorance  of  the  fraud  is  no  exciise 
if  he  had  knowledge  of  facts  sufScient  to  put  him  on  notice.* 
The  burden  is  on  the  party  seeking  to  rescind  to  set  out  facts 
excusing  his  laches.*  Where  the  facts  are  undisputed  the  ques- 
tion of  unreasonable  delay  is  one  of  law.*  The  question  of  laches 
may  be  raised  by  demurrer,  where  the  facts  appear  upon  the 
face  of  the  bill.« 

The  statute  of  limitations  runs  against  a  right  of  action  to 
recover  the  value  of  property  exchanged  for  stock  from  the 
time  when  the  plaintiff  discovered,  or,  in  the  exercise  of  reason- 
able diligence,  should  have  discovered  the  fraud.'' 

§  3882. Ratification  or  waiver  as  a  bar  to  rescission.  A 

party  who  desires  to  rescind  must  at  once,  on  discovery  of  the 
fraud,  announce  his  purpose.  If  he  is  silent  and  continues  to 
treat  the  stock  as  his  own,  he  will  be  held  to  have  waived  the 
fraud.'  A  purchaser  who  makes  payments  on  the  purchase 
price  and  exercises  the  right  of  a  stockholder  to  borrow  money 
from  the  corporation,  after  discovering  the  fraud,  loses  his 
right  to  rescind.®  It  has  been  held  that  a  payment  on  a  note 
for  the  purchase  price  of  stock  after  the  discovery  of  the  fraud 
does  not  necessarily  interpose  a  bar  to  a  defense  on  the  ground 
of  fraud.'"    A  purchaser  of  a  controlling  interest  in  the  stock 

1  Kicker  v.  J.  L.  Owens  Co.,  149  8  Automobile  Finance  Co.  v. 
Minn.  130,  182  N.  W.  960;  Kinter  Eosenbaum,  73  Pa.  Super.  Ct.  546. 
V.  Commonwealth  Trust  Co.,  274  He  must  rescind  at  once  on  dia- 
Pa.  486,  118  Atl.  392.  covery   of   the   fraud,   or   as  soon 

2  Kinter  v.  Commonwealth  Trust  thereafter  as  the  circumstances 
Co.,  274  Pa.  436,  118  Atl.  392.  will  permit,  and  any  unreasonable 

3  Kinter  v.  Commonwealth  Trust  delay,  without  good  cause,  will  be 
Co.,  274  Pa.  436,  118  Atl.  392.  regarded  as  a  waiver  of  his  right 

4  Kinter  v.  Commonwealth  Trust  to  rescind.  W.  E.  Deegans  Coal 
Co.,  274  Pa.  436,  118  Atl.  392.  Co.    v.    Hedrick,    91   W.   Va.   377, 

8  Kinter  v.  Commonwealth  Trust  113   S.   E.  262. 

Co.,  274  Pa.  436,  118  Atl.  392.  9  Stockmen's  Guaranty  Loan  Co. 

6  Kinter  v.  Commonwealth  Trust  v.  Sanchez,  26  N.  M.  499,  194  Pac. 
Co.,  274  Pa.  436,  118  Atl.  392.  603,  citing  6  Fletchers  Cyc.  Corp. 

7  Imus  V.  Boeder,  119  "Wash.  699,  §  3882. 

205  Pae.   380.    '  lOSee    Atchison    Sav.    Bank  v. 
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of  a  coal  company  who,  after  discovering  that  the  seller  has  de- 
frauded him,  continues  to  operate  the  company's  mine  until  all 
the  minable  coal  is  worked  out,  and  then  disposes  of  its  equip- 
ment, thus  putting  it  out  of  his  power  to  put  the  seller  in  statu 
quo,  will  not  thereafter  be  permitted  to  rescind.^^  Payment  of 
assessments  on  water  stock  by  persons  who  had  purchased  it 
with  certain  land,  made  after  service  of  notice  of  rescission  for 
fraud,  and  in  order  to  prevent  a  sale  of  the  stock  for  nonpay- 
ment, was  held  not  to  be  a  waiver  of  the  fraud.^* 

§  3883.  —  Action  for  deceit — In  general.  Instead  of  rescind- 
ing, the  defrauded  party  may  keep  what  he  has  received  and 
bring  an  action  at  law  in  tort  for  damages  because  of  the  fraud.^' 
Equity  has  no  jurisdiction  where  the  sole  relief  sought  is  the 
recovery  of  damages,  at  least  where  there  is  no  question  of  com- 
plicated accounts  involved,  since  there  is  an  adequate  remedy  at 
law."  The  measure  of  damages  is  the  difference  between  the 
actual  value  of  the  stock  and  the  price  paid  for  it.^* 

§3884. Waiver;  limitations.    Of  course  the  purchaser 

may  expressly  release  the  seller  from  liability  for  the  fraud.^® 
The  seller  may  at  the  same  time  deny  the  fraud  and  plead  a 
release,  these  not  being  inconsistent  defenses.^'''  The  acceptance 
of  a  sum  of  money  from  one  joint  tort-feasor  in  satisfaction  of  the 
purchaser's  claim  for  damages  against  him  and  the  execution 
of  a  release  of  such  joint  tort-feasor  from  liability  for  damages 

Wright,   108   Kan.    355,    195   Pae.  16  A  release  from  "any  and  all 

881.  further"    pecuniary    liability    for 

11 W.   E.    Deegans    Coal    Co.    v.  and   on   ^aount    of   or    connected 

Hedriek,  91  W.  Va.  377,  113  S,  E.  with  the  sale  of  any  of  the  stock 

262.  of  a  company  was  held  to  release 

12  Delta  Land  &  V^ater  Co.  v.  the  seller  from  liability  for  con- 
Perry,  —  Cal.  App.  — ,  207  Pae.  spiracy  to  defraud  the  purchaser 
393.  in  sales  of  such  stock  to  him  by 

18  Whitlow  V.  Shortridge,  —  Mo.  the     other     alleged     conspirators. 

App.  — ,  237  S.  W.  834.  Batcher  v.  Kunz,   112  Wash.   563, 

WEwing  V.  Dutrow,  128  Va.  416,  192  Pae.   955. 

104  S.  E.  791.  ITBetcher   v.   Kunz,   112   Wash. 

iBPhilpott  V.  Edge,  —  Tex.  Civ.  563,  192  Pae.  955. 
App.  —   224  S.  W.  263. 

In   actions    against    officers    see 
§  2553,  supra. 
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by  reason  of  the  injuries  inflicted  operates  as  a  release  of  the 
other  joint  tort-feasors,  though  the  parties  to  the  agreement  may 
stipulate  that  the  release  of  one  shall  not  discharge  the  other." 
And  where  the  release  is  in  writing  and  unambiguous,  its  legal 
effect  in  this  respect  cannot  be  varied  by  paroL  evidence.^^ 

That  the  purchaser  was  a  director  in  the  corporation  at  the 
time  when  he  made  payments  on  a  note  given  for  the  purchase 
price  of  stock,  which  he  was  induced  to  purchase  by  false  repre- 
sentations as  to  its  condition,  is  evidence  on  the  question  whether 
he  knew  its  condition  when  such  payments  were  made,  but  is  not 
conclusive  that  he  did  know  it,  and  the  question  is  one  of  f  act.^' 

Generally  the  statute  of  limitations  begins  to  run  when  the  de-  ■ 
frauded  party  discovers  the  fraud,  or  by  the  exercise  of  proper 
diligence  ought  to  have  discovered  it,  and  not  until  then.^^  But 
the  running  of  the  statute  is  stopped  where  the  seller  induces 
the  buyer  to  postpone  action  by  further  fraudulent  representa- 
tions and  promises  of  indemnity.*^ 

.  §  3885.  Construction  of  contract  in  general.^'  The  contract 
is  to  be  taken  by  the  four  corners,  and  the  intent  of  the  parties 

18  A  release  of  one  of  the  par-  closing  the  facts  and  resold  it  at 
ties    to    a    conspiracy    to    defraud  a  profit.    Stout  v.  Cunningham,  33 
the  purchaser  of  stock  releases  the  Idaho  464,  196  Pac.  208. 
others.       Betcher     v.     Knnz,     112  22  So  where  the  seller  promises 
Wash.    563,   192   Pac.    9551  to  indemnify  the  buyer,  and  gives 

19  Betcher  v.  Kunz,  112  Wash.  him  notes  signed  by  the  corpora- 
563,   192   Pac.  955.  tion  by  the  seller  as  president,  and 

20  Atchison  Sav.  Bank  v.  Wright,  falsely  represents  that  the  seller 
108  Kan.   355,   195  Pac.   881.  is    personally    liable    thereon,   the 

21  Stout  V.  Cunningham,  33  statute  does  not  commence  to  run 
Idaho  464,  196  Pac.  208;  Bain  v.  until  the  buyer  discovers,  on  the 
Lovejoy,  —  Tex.  Com.  App.  — ,  234  maturity  of  the  notes,  that  such 
S.  W.  1096,  rev 'g — Tex.  Civ.  App.  representation  is  false.  Bain  v. 
— ,  215  S.  W.  984.  Lovejoy,   —   Tex.    Com.  App.  — , 

Letters  sent  to  stockholders  in  234  S.  W.  1096,  rev'g  —  Tex.  Civ. 

respect   to   a   merger   of   the   cor-  App.  — ,  215  S.  W.  984. 

poration    with    another    one    held  23  Evidence  held  to  show  that  an 

sufficient    to    put    stockholders    on  oral    agreement    for    the    sale    of 

inquiry  and  to   start  the  running  stock    did    not    include    share    of 

of  the   statute   against   any   right  stock  of  a  certain  unincorporated 

pf  action  against  the  general  man-  syndicate.     Killen    v.    Vance,   295 

ager   of  the   corporation  who  had  '  111.  97,  128  N.  E.  748. 

purchased  their  stock  without  dis-  Evidence  held  to  sustain  a  find- 
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discovered  from  a  consideration  of  the  entire  document.^* 
Whether  a  contract  is  one  of  absolute  sale  or  merely  gives  the 
person  with  whom  it  is  made  an  option  to  acquire  stock  is  a 
question  of  construction.''^  An  agreement  by  the  purchaser  of 
all  the  stock  of  a  corporation  to  reserve  annually  a  specified 
sum  from  the  net  profits  of  its  business  to  be  paid  to  the  former 
stockholders  before  the  payment  of  any  dividends  will  continue 
as  long  as  the  corporation  continues  to  exist,  where  it  contains 
no  provision  fixing  its  duration.^^  A  contract  to  sell  all  the 
stock  and  first  mortgage  bonds  of  a  railroad  company,  pro- 
viding that  the  road  should  be  delivered  to  the  purchasers  clear 
of  debt,  except  such  first  mortgage,  that  the  bills  and  accounts 
payable  were  to  be  discharged  out  of  the  bills  and  accounts 
receivable,  and  that  if  they  were  not  sufQcient  for  that  purpose, 
the  difference  should  be  made  good  by  the  seller,  and  that  if 
there  was  any  excess  of  cash  resulting  therefrom,  it  should  be 
retained  by  him,  was  held  to  entitle  the  seller  to  cash  which  the 
company  had  on  hand  at  the  time  when  the  property  was  turned 
over.^''    An  agreement  by  the  purchasers  of  stock  to  pay  all 


ing,  on  conflicting  evidence,  that 
a  transaction  between  stockhold- 
ers was  not  a  sale  of  all  of  the 
stock  of  the  corporation  to  one 
of  their  number,  but  rather  con- 
templated a  sale  by  him  of  all  the 
stock  in  block  to  a  ■  third  person. 
Schaffner  v.  Central  Brick  &  Tile 
Co.,  190  Iowa  54,  179  N.  "W.  854. 
Evidence  held  such  as  would 
justify  a  jury  in  finding  that  de- 
fendant simply  agreed  to  secure 
for  plaintiff  200  shares  of  stock 
by  a  third  person  which  the  plain- 
tiff afterwards  purchased  directly 
from  said  third  person,  with  full 
knowledge  that  it  was  the  stock 
which  the  plaintiff  had  agreed  to 
try  to  secure,  and  that  therefore 
plaintiff  had  fulfilled  his  agree- 
ment, so  that  it  was  error  to  direct 
a  verdict  for  plaintiff  on  the 
theory  that  he  had  sold  200  shares 
of  stoch  to  the  plaintiff  and  had 


failed  to  deliver  them.  Gilbert 
V.  Rosen,  232  N.  T.  296,  133  N.  E. 
896,  rev'g  191  N.  Y.  App.  Div.  87, 
180  N.  T.   Supp.   772. 

Contract  by  purchaser  of  all  of 
the  stock  of  a  corporation  held  to 
obligate  him  to  pay  a  specified  ad- 
ditional sum  to  the  sellers  in  case 
a  certain  lease  to  the  corporation 
should  be  extended,  and  to  be  suf- 
ficiently definite  and  certain  to  be 
enforceable.-  Daly  v.  Wilbur,  209 
Mo.  App.  54,  236  8.  W.   671. 

24Squier  v.  Harnisehfeger,  177 
Wis.  89,.  186  N.  W.  409, 

25  Contract  held  to  give  employe 
merely  an  option  to  acquire  stock. 
Squier  v.  Harnisehfeger,  177  Wis. 
89,  186  N.  W.  409. 

26  Rossmassler  v.  Spielberger, 
270  Pa.  30,  112  Atl.  876. 

27  West  V.  Carlisle,  —  Tex.  — , 
241  S.  W.  471,  aff'g  —  Tex.  Civ. 
App.  — ,  199  «.  W.  51^. 
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indebtedness  owing  by  the  corporation  "of  every  kind  and 
character"  was  held  not  to  require  the  payment  by  them  of 
excess  profits  taxes  assessed  on  profits  made  by  the  corpora- 
tion during  the  year  in  which  the  contract  was  entered  into 
but  under  a  statute  enacted  after  it  was  executed,  but  to  re- 
quire them  to  pay  excess  profits  taxes  for  prior  years  levied 
under  statutes  in  existence  when  the  contrapt  was  made.^'  A 
provision  in  an  agreement  for  the  exchange  of  stock  that  the 
shares  of  one  of  the  parties  are  transferred  "subject  to  an  in- 
debtedness" for  which  they  have  been  pledged  as  security,  is 
ordinarily  only  a  covenant  of  indemnity  to  the  grantor.^^  But 
if  so  intended  it  will  create  a  personal  liability  by  the  transferee 
to  the  holder  of  the  incumbrance,  and,  if  necessary,  recovery 
may  be  had  in  the  name  of  the  transferor  to  the  use  of  the 
incumbrancer.  And  to  have  that  effect  the  evidence  need  not 
show  that  the  amount  of  the  incumbrance  was  deducted  from  the 
purchase  price.^"  Where  a  contract  between  the  owners  of  all 
the  stock  of  a  corporation  giving  the  other  stockholders  the 
right  to  buy  the  stock  of  any  one  of  them  who  should  die  pro- 
vided that  in  fixing  the  price  to  be  paid  the  value  of  the  good 
will  of  the  corporation  should  be  determined  by  multiplying 
the  average  yearly  profits  for  the  previous  three  years  by  five, 
it  was  held  that  the  three  years  referred  to  were  the  three 
calendar  years  immediately  preceding  the  death  of  the  deceased 
stockholder  and  not  those  preceding  the  acceptance  by  the  sur- 
vivor of  the  offer  of  his  stock  to  them  by  his  executor;  that 
the  word  "profits"  did  not  mean  the  full  operating  profits, 
but  the  profits  remaining  after  payment  of  salaries  voted  by 
the  stockholders  to  themselves  as  officers;  and  that  interest  on 
the  amount  found  due  for  the  stock  would  run  only  from  the 
date  when  the  offer  of  the  stock  to  the  surviving  stockholders 
was  accepted  by  them  in  view  of  the  fact  that  they  had  tendered 
to  the  executor  substantially  the  amount  which  the  court  found 
due.'^  A  provision  in  an  agreement  authorizing  a  stockholder 
to  sell  all  the  stock  of  a  corporation  that  he  was  not  to  receive 
any  compensation  in  or  about  said  sale,  directly  or  indirectly, 

28  Jones  V.  Heinzle,  —  Ind.  App.  SO  In  re   Gill's   Bstarte,  268  Pa. 
— ,  130  N.  E.  815.  500,  112  Atl.  80. 

29  In   re   Gill's   Estate,   268   Pa.  31  Kindermann    v.    Kindermann, 
500,  112  Atl.  80.        -  183  N.  Y.  Supp.  897. 
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was  held  not  to  prevent  him  from  charging  a  commission  for 
services  rendered  after  the  completion  of  the  sale  in  collecting, 
under  a  subsequent  agreement,  certificates  of  indebtedness  given 
for  a  part  of  the  purchase  price.'* 

§3886.  Admissibility  of  parol  evidence.  If  the  contract  is 
in  writing,  it  cannot  be  varied  or  contradicted  by  parol  evi- 
dence." Prior  and  contemporaneous  parol  agreements  are 
merged  in  a  subsequent  written  contract.**  Parol  evidence  is 
admissible  to  show  the  facts  and  circumstances  attending  the 
execution  of  a  transfer  of  stock  when  it  is  alleged  by  the  trans- 
feror that  he  signed  it  while  incapacitated  by  reason  of  in- 
toxication or  under  duress;  *^  and  also  to  show  that  a  stock  cer- 
tificate, dated  at  a  time  when  it  would  have  been  an  overissue, 
was  actually  issued  at  a  later  date  and  after  the  stock  had  been 
increased,  where  there  is  nothing  in  the  corporate  minutes  or 
records  on  the  subject.*®  "Where  stock  is  transferred  "subject 
to  an  indebtedness, ' '  it  may  be  shown  by  parol  that  the  intention 
was  to  make  the  transferee  personally  liable  for  such  indebted- 


82  Pennsylvania  Co.  for  Ins.  on 
Lives  &  Granting  Annuities  v. 
Piclier,  206  Mo.  App.  325,  227  S. 
W.  863. 

38  Gulp  V.  Holbrook,  —  Ind.  App. 
— ,  129  N.  E.  278. 

84  G.  S.  Johnson  Co.  v.  Nevada 
Packard  Mines  Co.,  272  Fed.  291. 

Where  a  contract  for  the  sale 
of  stock  provides  that  it  shall  be 
delivered  when  fully  paid  for  in 
cash,  the  purchaser  cannot  escape 
liability  on  the  ground  that  it  was 
agreed  that  the  stock  was  to  be 
delivered  at  the  time  of  the  de- 
livery of  a  note  given  for  the  pur- 
chase price.  Bromley  v.  Ferguson, 
70  Colo.  398,  202  Pae.   706. 

Where  the  writing  acknowledges 
receipt  of  a  specified  number  of 
shares,  for  which  the  signer  agrees 
to  pay  a  specified  price  per  share 
within  ten  days  or  return  the 
stock,   the    seller    cannot    show    a 


prior  parol  agreement  whereby  the 
purchaser  was  to  pay  an  additional 
sum  when  he  had  turned  the  stock 
over  to  another  company  for  which 
he  was  buying  it  and  had  received 
his  money  from  it.  Shinn  v. 
Black,  —  isr.  J.  Err.  &  App.  — , 
117  Atl.  142. 

Instrument  acknowledging  re- 
ceipt of  money  in  payment  for 
stock  held  not  to  have  modified  or 
taken  the  place  of  a  previous  oral 
agreement  for  the  sale  of  the 
stock,  BO  that  oral  evidence  as  to 
the  terms  of  the  sale  did  not 
violate  the  parol  evidence  rule. 
Wilson  V.  Davison,  —  Mass.  — , 
136  N.  B.  354. 

86  Van  Meter  v.  Zumwalt,  35 
Idaho  235,  206  Pae.  507. 

36  Kirk  v.  Farmers '  Union  Grain 
Agency,  103  Ore.  43,  202  Pae.  731; 
Cannon  v.  Farmers'  Union  Grain 
Agency,  103  Ore.  26,  202  Pae.  725. 
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ness,  since  parol  evidence  is  admissible  in  a  dispute  between 
those  not  parties  to  the  instrument  without  averment  or  proof 
of  fraud,  accident  or  mistake.*' 

§  3887.  Executed  and  executory  contracts ;  when  title  passes. 

Payment  of  the  purchase  price  is  not  necessary  to  the  passing 
of  title.  The  property  may  be  paid  for  before  the  title  passes,  or 
contemporaneously  with  its  transfer,  or  at  any  time  thereafter.^' 
Title  passes  by  transfer  on  the  corporation's  books.*^  A  pur- 
chaser of  stock  under  an  agreement  that  he  is  not  to  pay  for  it 
until  it  is  transferred  on  the  books  to  him  never  becomes  the 
owner  of  it  where  it  is  never  so  transferred  and  the  corporation 
cannot  be  compelled  to  transfer  it  because  it  is  part  of  a  fraud- 
ulent issue.*" 

§  3888.  Conditions  precedent  and  subsequent.*^  Majority 
stockholders  of  a  corporation  who  agree  to  increase  its  capital 
stock  and  to  sell  part  of  the  new  stock  to  certain  persons  if 
satisfactory  to  all  the  stockholders  and  approved  by  them,  are 
not  liable  to  such  persons  for  failing  to  sell  them  the  stock,  nor 
for  voting  not  to  sell  it  to  them,  where  such  sale  is  objected  to 
and  disapproved  by  some  of  the  other  stockholders.*^ 

An  agreement  by  the  seller  of  stock  not  to  engage  in  a  busi- 
ness which  will  compete  with  the  business  of  the  corporation 
is  valid,  and,  if  he  violates  it,  he  may  be  enjoined  from  continu- 
ing such  violation.*^    So  officers  and  majority  stockholders  of  a 

37 In   re    Gill's   Estate,   268   Pa.  years,  any  balance  to  be  paid  in 

500,  112  Atl.  80.  cash  during  that  time,  held  to  be 

88  Pennsylvania  Co.  for  Ins.  on  in   the   nature   of  an   option,   and 

Lives    &    Granting    Annuities    v.  to  require  the  employe  to  remain 

Picher,  206  Mo.  App.   325,  227  S.  in    the    employment    of   the    eom- 

W.  863.  pany  during  the  ten  years  in  order 

39  Thomas    v.    Thomas,   69   Colo.  to  enjoy  its  benefits  and  that  his 

282,  194  Pae.  606,  197  Pae.  243.  rights    under    it    ceased   when   he 

40Lilley   v.   Sterling   Oil   &   Ee-  voluntarily  quit  during  that  time, 

fining  Co.,  108  Kan.  686,  197  Pae.  Squier  v.  Harnischfeger,  177  Wis. 

201.  89,  186  N.  W.  409. 

41  An  agreement  whereby  one  of  42  Hoag    v.    Kuiken,    111    Kan. 

the  owners  of  the  stock  of  a  cor-  630,  207  Pae.  646,  rehearing  denied, 

poration   agreed  to  sell  a   certain  208  Pae.  558. 
number   of   shares   to    an   employe  43 Farmers'      State      Bank     v. 

at   a  fixed   price,   to   be   paid   for  Petersburg    State    Bank,   —  Neb. 

by    the    application    of    dividends  — ,  187  N.  W.  117. 
thereon    during    a    period    of    ten 
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bank  who  agree  with  the  purchasers  of  the  stock  that  they  will 
not  again  enter  into  the  banking  business  or  operate  or  con- 
duct a  bank  in  the  viRage  where  the  first-named  bank  is  located 
may  be  enjoined  from  actively  managing  or  conducting  a  new 
bank  there  for  which  they  and  others  have  obtained  a  charter. 
Such  a  contract  is  not  contrary  to  public  policy  even  if  the  bank 
is  a  public  agency,  nor  will  an  injunction  to  enforce  it  be  re- 
fused on  that  ground.**  Whether  a  contract  of  this  character 
is  violated  by  acquiring  stock  in  a  competing  corporation  de- 
pends on  the  terms  of  the  contract.*^  That  a  covenant  in  a  con- 
tract of  sale  of  stock  that  the  seller  will  not  engage  in  a  similar 
line  of  business  to  that  of  the  corporation  for  a  period  of  years 
would  not  be  enforced  because  in  unnecessary  restraint  of 
trade  will  not  prevent  the  purchaser  from  setting  up  its  breach 
as  a  defense  to  an  action  on  notes  given  for  the  purchase  price 
which  were  delivered  subject  to  the  provisions  of  the  contract.*^ 

§  3889.  Warranties,  guarantiesi  and  special  stipulations — Ex- 
press warranties.*''  The  seller  of  stock  may  warrant  that  it 
will  pay  a  certain  income,  in  which  case'he  will  be  liable  in  dam- 
ages to  the  buyer  if  it  does  not.*'  Personal  property  taxes  which 
have  been  assessed  and  become  a  lien  on  the  corporate  property 
before  the  sale,  and  federal  income,  taxes  for  previous  years, 
are  debts  within  the  meaning  of  a  provision  of  a  contract  for 
the  sale  of  aU  of  the  stock  of  a  corporation  that  its  indebtedness 
does  not  exceed  a  specified  amount.*'  And  where  such  a  con- 
tract also  guarantees  that  the  bills  and  accounts  receivable  of 
the  corporation  equal  a  certain  amount,  the  buyer,  in  an  action 
to  recover  the  purchase  price,  is  entitled  to  credit  for  an  amount 

*4 Farmers'      State      Bank     v.  « Guaranteeing  future  price  of, 

Petersburg   State   Bank,   —   Neb.  or    dividends    on,   corporate   stock 

,  187  N.  "W.  117.  as  contrary  to  public  policy  is  the 

« Contract  held  not  intended  to  subject  of  a  note  in  24  A.  L.  E. 

prevent  the  sellers  from  acquiring  986. 

stock  in  a  competing  bank.   Farm-  48  Bichorn   v.    Serlis   &   Co.,   118 

era'    State    Bank    v.    Petersburg  N.  Y.   Misc.   Eep.   256,   192  N.  T. 

State  Bank,  —  Neb.  — ,  187  N.  W.  Supp.   797. 

^1^-  49  Dingle  v.  Camp,  —  Wash.  — , 

M  Brunswick   v.    Grossman,    217  209  Pac.  853. 
ni.  App.  108. 
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of  accounts  receivable  shown  on  the  books  which  are  subject 
to  offsets  to  the  full  amount  not  shown  on  the  books.^" 

§  3891.  —  Agreements  ty  seller  to  repurchase  or  giving  him 
option  to  do  so,  and  the  like.^^  A  person  is  bound  by  an  agree- 
ment of  this  character  made  by  his  duly  authorized  agent.^"  A 
note  given  for  the  purchase  price  of  stock  and  a  contemporaneous 
written  contract  for  the  purchase  of  said  stock  whereby  the  seller 
agrees  to  take  it  back  and  return  the  note  canceled  in  two  years 
in  case  the  corporate  enterprise  is  a  failure  are  to  be  taken  as 
constituting  mutual  and  dependent  covenants,  and  both  together 
constitute  the  entire  contract  between  the  parties.^'  And  a  trans- 
feree of  such  a  note  takes  it  subject  to  the  provisions  of  the 
agreement  to  repurchase  where  he  takes  with  notice  of  it.^*  An 
agreement  by  one  of  the  parties  to  an  exchange  of  stock  to  re- 
exchange  if  the  other  party  desires  to  do  so  may  be  enforced  by 
the  latter  though  it  is  not  signed  by  him.  His  exchange  of  the 
stock  in  reliance  of  the  stock  is  an  acceptance  of  it  by  him."' 
Such  an  agreement  is  supported  by  a  sufficient  consideration,^^ 
and  is  not  invalid  and  unenforceable  for  want  of  mutuality  be- 
cause it  is  obligatory  on  one  of  the  parties  and  optional  with 
the  other.*''  Where  stock  is  sold  upon  the  faith  of  representa- 
tions of  fact  as  to  the  corporation  and  its  property,  under  an 
agreement  by  the  seller  to  take  it  back  if,  after  careful  investiga- 
tion, the  buyer  is  not  entirely  satisfied  that  the  property  is  as 
represented,  the  intent  being  thd,t  the  buyer's  right  to  rescind 
shall  depend  upon  the  truth  or  falsity  of  the  representations 
rather  than  upon  his  mere  taste  or  liking,  he  is  presumed  to  have 
undertaken  to  act  reasonably  and  fairly  in  the  ascertainment  of 
the  facts.  In  such  case  his  decision  that  he  is  not  satisfied  is  not 
conclusive,  but,  to  entitle  him  to  rescind,  it  must  appear  that  the 
facts  were  such  as  to  justify  a  reasonable  man  in  reaching  that 
conclusion.** 

BO  Dingle  v.  Camp,  —  Wash.  — ,  64  Citizens '  Bank  v.  Krieghauser, 

209  Pac.  853.  —  Mo.  App.  — ,  244  S.  W.  107. 

61  Agreement      by      corporation  SB  Past   v.  Baker,  —  Ind.  App- 
to   repurchase,   see   §  604,   supra.  — ,  131  N.  E.  57. 

Agreements  by  third  persons,  see  66  Fast   v.   Baker,  —  Ind.  App. 

§  3892,  infra.            •  — ,  131  N.  E.  57. 

62  Lane  v.  Nunn,  —  Mo.  App.  — ,  B7  Fast   v.   Baker,  —  Ind. "  App. 
243   S.  W.   427.  — ,  131  N.  E.  57. 

B3  Citizens '  Bank  v.  Krieghauser,  68  Prime  v.  Squier,  105  Neb.  766, 

—  Mo.  App.  — ,  244  S.  W.  107.  181  N.  W.  923. 
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The  particular  act  or  acts  which  constitute  an  election  on  the 
part  of  the  seller  to  exercise  an  option  to  repurchase  the  stock,^^ 
or  an  election  on  the  part  of  the  buyer  to  exercise  an  option 
given  him  by  the  contract  to  have  the  seller  repurchase  the 
stock,^"  may  be  fixed  by  the  contract.  The  election  by  the  op- 
tionee must  strictly  conform  to  the  terms  of  the  offer  contained 
in  the  option.*^  If  no  time  is  fixed  in  a  contract  giving  the  seller 
an  option  to  repurchase,  he  must  make  his  election  to  repur- 
chase within  a  reasonable  time.^*  An  agreement  by  the  seller  of 
stock  that  he  will  take  it  off  the  purcliaser's  hands  at  the  ex- 
piration of  one  year  from  the  date  of  purchase  if  the  purchaser 
does  not  want  to  keep  it  is  not  strictly  and  purely  an  option 
contract  in  such  a  sense  as  to  make  time  of  its  essence,  and  the 
purchaser  does  not  forfeit  his  rights  under  it  by  failing  to 
formally  tender  the  stock  to  the  seller  on  the  precise  day  of  the 
expiration  of  the  year,  especially  where  he  notifies  the  seller, 
before  the  expiration  of  the  year,  that  he  does  not  want  to  keep 
the  stock  and  the  seller  then  agrees  to  take  it  back  at  the  end 
of  the  year .8'  "At  the  end  of  one  year"  in  such  a  contract  is 
equivalent  to  "after  the  end  of  one  year,"  **  and  the  purchaser 
has  a  reasonable  time  after  the  expiration  of  the  year  in  which 
to  return  the  stock  and  demand  the  return  of  his  money.®^  Where 
the  contract  provides  that  the  seller  will  repurchase  at  the  ex- 
piration of  one  year  from  the  date  of  the  sale,  the  obligation  to 
repurchase  arises  at  the  expiration  of  the  year,  but  where  the 
time  for  performance  is  not  specified  the  purchaser  is  not  obliged 
to  tender  the  stock  to  the  seller  on  that  day,  but  may  do  so  with- 

69  Leadbetter  v.  Price,  103  Ore.  64  Lane   v.   Nunn,  —  Mo.   App. 

222,  202  Pac.  104.  — ,  243  S.  "W.  427. 

«OFlickinger  v.   Heek,   187   CaJ.  66  Where    the    time    expired    on 

111,  200  Pac.  1045.  May   17th   an   offer  to  return  the 

eiLeadbetter  v.  Price,  103  Ore.  stock  on  June  15th  was  held  not 

222,  202  Pae.  104.  to    have    been    unreasonably    de- 

62  What  is  a  reasonable  time  de-  layed,  where  the  purchaser  had 
pends  upon  the  facts  and  cireum-  notified  the  seller  before  the  ex- 
stances  shown  by  the  evidence.  piration  of  the  year  that  he  did 
Delay  of  nine  years  lield  unrea-  not  want  to  keep  the  stock,  and 
sonable.  Leadbetter'  v.  Price,  103  it  did  not  appear  that  the  seller 
Ore.  222,  202  Pac.    104.  had    been    injured    by    the    delay. 

63  Lane  v.  Nunn,  —  Mo.  App.  Lane  v.  Nunn,  —  Mo.  App.  ^,  243 
-,  243  S.  W.  427.  S.   W.   427. 
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in  a  reasonable  time  thereafter.^^  If  time  is  not  of  the  essence 
of  the  contract,  and  neither  party  has  repudiated  it,  the  seller 
cannot  evade  its  obligations  on  the  ground  of  delay  by  the  buyer, 
unless  he  shows  that  he  has  been  damaged  by  such  delay,  or 
such  an  unreasonable  or  intentional  delay  as  will  evince  an 
intention  on  the  part  of  the  buyer  to  treat  the  contract  as  at 
an  end.^'  Generally  the  purchaser  must  give  the  seller  notice 
of  his  election  to  rescind,  and  his  failure  to  do  so  within  a 
reasonable  time  will  be  treated  as  an  election  to  retain  the 
stock.**  If  payment  is  made  a  condition  precedent  of  an 
option  given  the  seller  to  repurchase,  the  money  must  be  paid 
or  tendered,  and  a  mere  notice  of  intention  to  buy,  or  that  the 
optionee  will  take  the  stock  is  not  sufficient.®'  The  institution  of 
a  suit  to  enforce  the  right  given  by  the  option  may  amount  to 
an  election  where  the  other  party  refuses  to  recognize  the  rights 
of  the  optionee  so  that  an  offer  of  payment  would  be  idle.  But 
to  have  that  effect  the  complaint  must  express  an  unqualified  and 
unequivocal  acceptance  of  the  offer  contained  in  the  option,  to- 
gether with  a  direct  and  unconditional  offer  to  presently  pay  the 
purchase  price.'"  Where  the  contract  provides  that  the  seller 
will  repurchase  the  stock  at  the  option  of  the  buyer  at  the  ex- 
piration of  one  year  from  the  date  of  the  sale  provided  the  buyer 
gives  notice  of  his  intention  to  exercise  the  option  a  specified 
number  of  days  before  that  time,  the  giving  of  the  required 
notice  gives  rise  to  a  binding  bilateral  contract  for  the  repur- 
chase of  the  stock.'^  Where  the  contract  gave  the  purchaser 
the  right  to  require  the  seller  to  take  back  and  pay  for  the  stock 
one  year  from  the  date  of  the  agreement  on  giving  one  month's 
notice,  and  the  purchaser  give  the  required  notice  that  on  the 
last  day  of  said  year  it  would  tender  back  the  stock  and  expect 
the  money,  but  failed  to  make  a  tender  on  said  day,  or  unti' 
several  days  thereafter,  it  was  held  that  by  allowing  the  specified 
day  to  pass  without  making  a  tender,  the  purchaser  lost  his 
right  to  tender  the  stock  and  demand  payment,  and  that  there- 

esFlickinger  v.  Heck,   187   Cal.  69Leadbetter  v.  Price,  103  Ore. 

Ill,  200  Pae.  1045.  222,  202  Pac.  104. 

67  Lane    v.   Nunn,   —   Mo.    App.  70  Leadbetter  v.  Price,  103  Ore. 

— ,  243  S.  "W.  427.  222,  202  Pae.  104. 

68Fortney   v.   Collins,   108   Kan.  71  Plickinger   v.   Heck,   187  Cal. 

829,  196  Pae.  1072.  Ill,  200  Pac.  1045. 
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after  the  contract  was  at  an  end,  and  that  the  fact  that  the 
seller  did  not  state  as  a  ground  of  his  refusal  to  accept  the 
tender  finally  made  that  it  was  too  late  did  not  amount  to  a 
waiverJ''  A  tender  back  of  the  stock  received  is  unnecessary 
where  it  is  absolutely  ■worthless.'*  And  neither  notice  nor  tender 
is  necessary -where  the  other  party  was  neither  ready,  able  nor 
willing  to  perform.'*  Objections  that  the  certificates  tendered 
were  not  indorsed  and  did  not  bear  the  revenue  and  tax  stamps 
required  by  the  federal  and  state  statutes  will  be  disregarded, 
where  they  were  not  made  at  the  time  of  the  tender,  since  if 
made  then  they  might  have  been  obviated.'^  A  mere  notice  of 
his  intention  to  exercise  his  option  to  repurchase,  given  by  the 
seller  to  the  buyer,  does  not  operate  to  effect  a  transfer  of  owner- 
ship to  the  seller.'^ 

The  measure  of  damages  for  breach  of  an  agreement  to  re-ex- 
ehange  stock  at  the  option  of  one  of  the  parties  to  the  exchange 
is  the  fair  value  of  the  stock  to  be  returned  at  the  time  it  was  to 
have  been  returned,  where  there  is  no  contract  price  for  it  at 
that  time.'' 

§3892.  — Guaranties  and  agreements  by  third  persons.'^ 

That  stockholders,  because  of  their  ownership  of  stock,  are  in- 

72 Dauber  v.  Reznik,  200  N.   Y.  posing  to  offset  the  employe's  in- 

App.  Div.   650,    193    N.    Y.    Supp.  debteduess     to      the     corporation, 

552.  etc.,  was  merely  a  notice   of   the 

73 Fast  V.  Baker,  —  Ind.  App.  seller's    purpose    to    exercise    the 

— ,  131  N.  E.  57.  option    in    the    manner    indicated, 

74  Fast  V.  Baker,  —  Ind.   App.  and    did   not    operate   to   effect    a 

— ,  131  N.  B.  57.  transfer    of    ownership    from    the 

76  Dauber  v.  Eeznik,  200  N.  Y.  employe  to  the  seller.  Dreyfuss  & 

App.  Div.  650,  193  N.  Y.  Supp.  552.  Son  v.  Benson,  —  Tex.  Civ.  App. 

76  Where    stock    was    purchased  — ,  239  S.  W.  347. 

by  an  employe  under  an  agreement  77  Fast  v.  Baker,  —  Ind.   App. 

giving    the    seller    an    option    to  — ,  131  N.  E.  57. 

repurchase  it,  in  case  the  employe  78  As    to    whether    such    agree- 

quit  the  service,  at  its  book  value  ments   are   within   the   statute    of 

as  shown  by  the   next   preceding  frauds  see  §  3859,  supra. 

inventory    of    the    corporation,    it  Agreements    by    corporation    to 

was  held  that  a  letter  written  by  repurchase,  see   §  604,   supra, 

the  seller  to  the  employe  after  he  Guaranteeing  future  price  of,  or 

had  quit,  stating  that  the  seller  had  dividends    on,    corporate   stock   as 

exerxiised    his    option,    giving    the  contrary    to    public    policy   is    the 

book  value  of  the  stock,  and  pro-  subject  of  a  note  in  24  A.  L.  E.  986. 

853 


§  3892]  Private  Coepohations  [Ch.  56 

terested  in  having  a  person  purchase  stock  from  the  corporation 
is  a  sufficient  consideration  to  support  an  agreement  by  them  to 
repurchase  it  from  himj'^  and  he  may  enforce  such  an  agree- 
ment against  them  though  it  is  not  signed  by  him.*'  Nor  is  such 
an  agreement  invalid  and  unenforceable  for  want  of  mutuality 
because  it  is  obligatory  on  the  stockholders  and  optional  with 
the  purchaser.*^ 

If  the  contract  provides  for  a  repurchase  at  or  within  a  speci- 
fied time,  the  obligor  is  not  bound  to  repurchase  after  the  time 
specified.*^  And  he  is  not  estopped  to  deny  liability  because, 
after  the  expiration  of  the  time  fixed,  he  admits  his  liability 
and  states  to  the  purchaser  or  subscriber  that  he  would  be  will- 
ing to  take  the  stock  at  that  time  if  he  were  financially  able  to 
do  so.*' 

Notes  given  by  a  stockholder  for  a  part  of  the  purchase  price 
of  stock  which  he  has  agreed  to  repurchase  have  been  held  to 
be  community  obligations  as  between  him  and  his  wife,  where 
his  stock- is  community  property.** 

An  agreement  by  a  director  and  general  manager  of  a  corpo- 
ration that  if  certain  persons  will  purchase  stock  of  the  corpora- 
tion on  the  market  he  will  guarantee  that  it  wiU  be  worth  a 
certain  sum  on  a  certain  day  is  valid  and  enforceable,  if  based 
on  a  sufficient  consideration.*^  A  voluntary  settlement  and  ad- 
justment of  the  differences  of  the  parties  as  to  their  rights  and 

79  Gulp  V.  Holbrook,  —  Ind.  App.  tion  to  resell  made  after  the  ex- 
— ,  129  N.  E.  278.  piration  of  24  months  is  not  bind- 

80  Gulp  V.  Holbrook,  —  Ind.  App.  ing  on  the  obligor.  Campbell  v. 
— ,  129  N.  B.  278.  Fetty,  271  Fed.  671. 

His  purchase  of  the  stock  in  re-  83  Gampbell  v.   Fetty,  271  Fed. 

lianee  on  the  agreement  shows  an  671. 

acceptance  of  it  by  him.    Gulp  v.  84  Kuhn  v.  Groll,  118  Wash.  285, 

Holbrook,  —  Ind.  App.  — ,  129  N.  203  Pae.  44. 

E.  278.  8B  The  purchase  of  the  stock  by 

81  Gulp  V.  Holbrook,  -^  Ind.  App.  the  persons  to  whom  the  guaranty 
— ,  129  N.  E.  278.  is  made,  and   their  agreement  to 

82 ' '  Then, ' '  as  used  in  an  agree-  pay  the  guarantor  $1  a  share  for 
ment  "should  you  carry  this  stock  the  guaranty  is  a  sufficient  eon- 
for  24  months  and  then  desire  to  sideration  to  support  such  a  eon- 
dispose  of  it,  I  will  take  it  off  tract.  Young  v.  Stephenson,  82 
your  hands,"  means  at  that  time,  Okla.  239,  200  Pac.  225. 
and   not   thereafter,   and   an   elee- 
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as  to  the  amount  due  by  the  guarantor  under  such  a  contract 
is  also  enforceable.*^ 

§3893.  Performance  and  breach  generally.  A  party  seek- 
ing to  recover  on  the  contract  must  show  in  his  complaint  that 
he  has  performed  all  of  the  conditions  on  his  part  to  be  per- 
formed, or  that  performance  thereof  has  been  waived  by  the 
other  party.*'  Where  a  contract  for  the  sale  of  stock  and  notes 
given  for  the  purchase  price  constitute  a  single  transaction,  and 
the  notes  are  delivered  in  escrow  subject  to  the  conditions  of 
the  contract,  the  breach  of  a  condition  of  the  contract  by  the 
seller  is  a  good  defense  to  an  action  on  the  note.** 

Where  the  purchaser  of  all  of  the  stock  of  a  corporation  agreed 
to  pay  the  seller  an  additional  siun  if  a  lease  to  the  corporation 
was  extended  on  a  satisfactory  basis,  and  afterwards,  being  the 
sole  stockholder,  accepted  and  kept  a  new  lease  to  the  corpora- 
tion, it  was  held  that  she  thereby  agreed  that  it  was  satisfactory 
and  became  liable  for  the  additional  sum.** 

Due  performance  on  the  part  of  the  seller  ordinarily  imports 
and  requires  a  delivery  of  a  certificate  to  the  buyer,  and  until 
that  is  done  by  the  seller  the  transaction  will  not  be  regarded 
as  a  completed  one.*"  It  is  no  defense  to  an  action  on  a  note 
lor  the  purchase  price  of  stock  that,  the  stock  has  not  been  de- 
livered where  the  contract  of  sale  provides  that  the  stock  shall 
be  delivered  when  fully  paid  for  in  cash.*^  Delivery  of  certifi- 
cates to  an  agent  for  the  principal  is  delivery  to  the  principal.*^ 
An  agreement  to  deliver  a  specified  number  of  shares  of  stock 
in  a  reorganized  corporation  is  not  performed  by  delivery  of  a 
less  number  of  shares  in  a  corporation  having  a  financial  organ- 

86  Young  V.  Stephenson,  82  Okla.  92  Where  certificates  are  sent  to 

239,  200  Pac.  225.  the    secretary    of   the    corporation 

it  Clerin  v.  Bccles,  98  Ore.  345,  with  instructions  to  hold  them  sub- 

193  Pae.  1045.  ject  to  the  order  of  a  named  per- 

88  Brunswick  v.  Grossman,  217  son  to  whom  they  have  been 
111.  App.  108.  pledged  and  who  has  an  option  to 

89  Daly  V.  Wilbur,  209  Mo.  App.  purchase  them,  such  person  has 
54,  236  S.  W.  671.  possession  of  them  in  law  though 

MEook  V.   Gustaveson   Oil    Co.,  he   never   takes   actual   possession 

59  Utah  451,  204  Pac.  96.  of  them,  since  the  secretary  holds 

91  Bromley  v.  Ferguson,  70  Colo.  them    as    his    agent.      Walsh    v. 

398,  202  Pae.  706.  Walsh,  285  Mo.  181,  226  S.  W.  236. 
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ization  different  from  that  contemplated,  although  a  public 
utilities  commission,  created  and  given  power  over  the  matter  by 
a  statute  enacted  after  the  making  of  the  agreement,  refuses  to 
permit  the  issuance  of  the  number  of  shares  specified,  although 
the  number  delivered  represent  an  interest  in  the  corporate 
property  equal  to  that  which  the  amount  agreed  upon  would 
have  represented.®*  It  is  immaterial  in  an  action  for  breach  of 
a  contract  to  exchange  stock  whether  the  plaintiff  owned  the 
stock  to  be  exchanged  by  him  at  the  time  of  entering  into  the 
contract,  or  had  arranged  for  its  purchase,  or  whether  he  con- 
templated otherwise  acquiring  it  in  time  to  make  delivery  and 
perform  his  contract.^*  A  person  who  agrees  to  sell  an  issue  of 
stock  for  a  corporation  is  not  justified  in  refusing  to  carry  out 
his  contract  merely  because  of  his  individual  opinion,  after  in- 
vestigation, that  he  cannot  honestly  recommend  such  stock  to 
his  clients  from  an  investment  point  of  view,  but  the  correct- 
ness of  such  opinion,  however  honest  it  may  be,  must  be  deter- 
mined by  the  jury,  even  if  the  fact  that  it  was  correct  would  be 
a  defense  in  any  case.®^  One  of  three  joint  adventures,  who 
undertake  to  purchase  all  of  the  stock  of  a  corporation,  is  bound 
by  an  oral  agreement  made  by  the  other  two  of  them  in  his 
absence  modifying  the  written  contract  of  sale,  where  he  fails 
to  promptly  repudiate  it.®* 

Strict  performance  may  be  waived.'''  And  generally  strict 
performance  of  a  written  contract  may  be  waived  by  oral  words, 
even  though  such  words  may  be  inadmissible  for  the  purpose 
of  showing  a  new  contract  or  modifying  a  previous  one,  pre- 
ss Cummings  V.  Clarkj  282  Fed.  terests  might  appear,  it  was  held 
300.  -that,  although  defendant  was  not 

94  Alexander  v.  Soulas,  269  Pa.  bound  to  give  notes  to  any  of  the 
423,  112  Atl.  538.  sellers  until  he  had  received  the 

96  Middendorf,  Williams  &  Co.  stock  of  all  of  them,  he  waived 
V.  Alexander  Milburn  Co.,  137  Md.  strict  performance  in  this  respect 
583,  113  Atl.  348.  in  so  far  as  plaintiff  was  concerned 

96  Dingle  v.  Camp,  —  Wash.  — ,  by  receiving  his  stock  and  giving 
209   Pae.    853.  him   a  note   before  receiving  the 

97  Where  plaintiff  and  others  stock  of  the  other  sellers,  so  that 
agreed  to  sell  to  defendant  all  of  plaintiff  could  sue  on  such  note, 
their  stock  in  a  corporation  for  Clerin  v.  Eecles,  98  Ore.  345,  193 
which   defendant  was  to   give   his      Pac.  1045. 

notes  to   the   sellers   as   their   in- 
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vided  they  have  induced  the  other  party  to  omit  performance.^' 
But  where  it  is  provided  by  statute  that  a  vyritten  contract  can 
only  be  altered  by  a  written  contract  or  by  an  executed  oral 
agreement,  an  executory  written  contract  cannot  be  modified  by 
waiver  or  estoppel.'*  Waiver  is  the  intentional  abandonment 
or  relinquishment  of  an  existing  right.^  To  constitute  a  waiver 
by  acts  the  other  party  must  have  been  misled  thereby  to  his 
prejudice.*  To  constitute  an  estoppel  to  set  up  a  breach  the 
party  claiming  it  must  have  believed  in  and  relied  on  some 
representation  of  the  other  party,  consisting  of  words,  acts  or 
omissions,  and  have  thereby  been  induced  to  do  or  refrain  from 
doing  something  which  he  would  not  or  would  have  otherwise 
done,  and  thereby  have  changed  his  position  for  the  worse.^  An 
estoppel  is  a  matter  of  defense  and  is  limited  in  its  operation 
to  saving  harmless  the  person  setting  it  up,  and  cannot  operate 
to  work  a.positive  gain  to  him.* 

§3894.  Payment.5 

§3895.  Tender  and  demand.  Tender  of  performance  must 
be  alleged  in  an  action  for  breach  of  an  agreement  by  defend- 
ant to  purchase  stock  in  a  corporation  in  consideration  of  an 
agreement  by  three  of  its  stockholders  to  surrender  a  certain 
amount  of  their  stock  to  it,  where  the  contract  did  not  provide 
that  performance  by  the  defendant  should  precede  the  acts 
agreed  to  be  done  by  the  plaintiffs,  nor  fix  a  time  within  which 
defendant  should  perform.®    A  tender  of  the  performance  price 

98  G.  S.  Johnson  Co.  v.  Nevada  the  contract  according  to  its  terms. 

Packard  Mines  Co.,  272  Fed.  291.  G.  S.  Johnson  Co.  v.  Nevada  Pack- 

89  G.  S.  Johnson  Co.  v.  Nevada  ard  Mines  Co.,  272  Fed.  291. 
Packard  Mines  Co.,  272  Fed.  291.  B  Contract  construed  and  held  to 

IG.  S.  Johnson   Co.  v.   Nevada  mean  that  the  purchaser  of  stock 

Packard  Mines  Co.,  272  Fed.  291.  was  entitled  to  make  payment  by 

2G.  S.  Johnson   Co.   v.   Nevada  giving   Liberty   Bonds    at    par    in 

Packard  Mines  Co.,  272  Fed.  291.  lieu  of  notes,  but  that  he  was  not 

S6.  S.  Johnson   Co.   v.   Nevada  entitled  to  give  such  bonds  at  par 

Packard  Mines  Co.,  272  Fed.  291.  in  payment  of  notes  given  for  the 

*A  party  cannot,  by  virtue   of  purchase  price  when  they  fell  due. 

the  estoppel  of  the  other  party  to  Lippincott   v.   Stevenson,   273   Pa. 

set  up  a  breach  of  the   contract,  464,  117  Atl.  199. 
recover    damages    for    profits    he  6  Spencer    v.    McGufftn,   —   Ind._ 

might  have   made   by   performing  _,  130  N.  E.  407.    ' 
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is  not  necessary  to  enable  the  buyer  to  sue,  even  though  the 
sale  is  for  cash,  where  the  seller  refuses  to  deliver  the  stock  on 
other  grounds.'' 

§3896.  Rescission  of  contract — Right  to  rescind  in  general. 

The  contract  may  be  rescinded  by  mutual  consent  of  the 
parties.'  The  consent  or  acquiescence  of  one  of  two  purchasers 
of  all  of  the  stock  of  a  corporation  to  its  resale  by  the  vendor 
is  not  binding  on  the  other.® 

The  purchaser  of  stock  may  rescind  for  breach  of  a  covenant 
in  the  contract  by  the  seller.^" 

Where  an  infant  disafSrms  his  contract  to  purchase  stock,  the 
contract  becomes  void  from  its  inception,  and  his  right  to  recover 
the  money  paid  relates  back  to  the  time  of  payment  and  is  not 
affected  by  the  subsequent  depreciation  of  the  corporate  assets, 
and  he  may  recover  the  full  amount  paid  without  making  allow- 
ance for  any  such  depreciation.^^  Of  course  an  infant  seeking 
to  disaffirm  his  contract  for  the  purchase  of  stock  must  show 
that  such  contract  was  with  the  defendant.^* 

"Where  stock  is  sold  by  an  insane  person  to  one  having  knowl- 
edge of  his  insanity,  the  guardian  of  the  seller  may  recover  the 
stock  in  specie,  or  may  elect  to  recover  its  value  less  the  price 

7  Unexplained  failure  of  the  sell-  v.  Groll,  118  Wash.  285,  203  Pae. 
er   to   reply    to   a   letter    demand-       44. 

ing  delivery  of  the  stock  held  to  9  Korf age  v.  Kahrs,  —  N.  J.  Eq. 

tend  to  show  a  refusal  to  comply  — ,  118  Atl.  353. 

with  the  demand.    Kirkpatrick  v.  10  Clerin  v.  Eccles,  98  Ore.  345, 

Hardeman,  118  S.  C.  146,  110  S.  E.  193   Pac.   1045. 

119.  11  His  recovery  is  not  limited  to 

8  Agreement  whereby  each  of  his  ratable  share  of  the  corporate 
the  two  stockholders  of  a  corpora-  assets  at  the  time  of  disaffirmance, 
tion  was  to  have  the  first  option  Godfrey  v.  Mutual  Finance  Corp., 
to  purchase  the  other's  stock  held  —  Mass.  — ,  136  N.  E.  178. 
abrogated  by  a  subsequent  ar-  12  Whether  the  person  through 
rangement  involving  the  dissolu-  whom  an  infant  purchased  stock 
tion  of  the  corporation  and  the  sold  it  as  defendant's  duly  au- 
formation  of  a  new  one.  Habel  v.  thorized  agent,  or  as  an  under- 
Jeannot,  216  Mich.  329,  185  N.  W.  writer  or  an  independent  contrae- 
848.  tor,  held  to  be  a  question  of  fact. 

Evidence  held  .not  to  show  a  Crowley  v.  Mutual  Finance  Corp., 
rescission  by  mutual  consent.  Kuhu      —  Mass.  — ,  136  N.  E.  179. 
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paid  for  it  by  the  seller.    In  the  latter  case  he  is  entitled  to  re- 
cover on  the  basis  of  its  market  value  at  the  time  of  the  trial.^* 

§3897.  — Limitations  on  the  rig^ht  to  rescind.  A  person 
cannot  rescind  a  part  of  a  contract,  but  must  rescind  it  in  toto, 
if  at  all." 

The  right  to  rescind  may  be  lost  by  laches.^^  As  a  general 
rule  a  person  seeking  to  rescind  must  give  notice  of  his  intention 
to  do  so  to  the  other  party,^*  and  must  return  or  offer  to  re- 
turn what  he  has  received  under  the  contract.^''  And  the  obliga- 
tion of  the  purchaser  of  stock  in  this  respect  is  not  affected  by 
the  fact  that  he  has  pledged  the  stock  to  the  seller  to  secure 
notes  for  the  purchase  price.^*  A  contract  with  an  insane  per- 
son entered  into  in  good  faith,  without  fraud  or  imposition,  for 
a  fair  consideration,  without  notice  of  the  infirmity,  and  before 
an  adjudication  of  insanity,  and  which  has  been  executed  in 
whole  or  in  part,  will  not  be  set  aside  unless  the  parties  can 
be  restored  to  their  original  position.^*  But  a  contract  made  with 
an  insane  person  by  one  having  knowledge  of  his  incapacity 
may  be  set  aside  on  the  ground  of  fraud,'''*  and  knowledge  or 
information  such  as  would  lead  a  prudent  person  to  the  belief 
that  the  other  party  is  of  unsound  mind  is  such  evidence  of  bad 
faith  as  will  avoid  the  contraet.^^ 

To  warrant  a  suit  based  on  the  ground  of  duress,  there  must 
have  been  a  previous  rescission  and  an  offer  to  return  the  pur- 
chase money .^*  A  ratification  of  a  contract- procured  by  duress 
after  the  duress  is  removed  presents  a  rescission.*^ 

isPritchett  v.  Thomas  Plater  &  iSPiitehett  v.  Thomas  Plater  & 

Co.,  144  Tenn.  406,  232  S.  W.  961.  Co.,  144  Tenn.  406,  232  S.  W.  961. 

H  Walsh  V.  Walsh,  285  Mo.  181,  ZOPritehett  v.  Thomas  Plater  & 

226  S.  W.  236.  Co.,  144  Tenn.  406,  232  S.  W.  961. 

16  Eight  to  question  a  division  of  21  Pritchett  v.   Thomas  Plater  & 

stock  held  barred  by  laches.  Walsh  Co.,  144  Tenn.  406,  232  S.  W.  961. 

V.  Walsh,  285  Mo.  181,  226  S.  W.  23  Sullivan    v.    Associated    Bill- 


posters   &    Distributors,    272   Fed. 


236. 

leClerin  v.  Eccles,  98  Ore.  345,      823. 
193  Pae.  1045.  23  Darnell-Love    Lumber    Co.    v. 

"Clerin  v.  Eccles,  98  Ore.  345,      Wiggs,  144  Tenn.  113,  230  S.  W. 
193  Pae.  1045.  391. 

"Clerin  v.  Eccles,  98  Ore.  345, 
193  Pae.  1045. 
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§  3898.  Remedies  for  breach  of  the  contract — In  general.^* 
The  remedies  for  breach  of  a  contract  for  the  sale  of  stock  are 
substantially  the  same  as  those  for  breach  of  a  contract  for  the  ' 
sale  of  any  other  personal  property,^^  and  the  same  principles 
and  rules  of  law  are  applicable  as  in  the  case  of  sales  of  personal 
property  generally.*^ 

On  breach  of  a  covenant  in  the  sale  of  stock  by  the  seller,  the 
purchaser  may  retain  what  he  has  received  and  may  counter- 
claim for  damages  in  an  action  against  him  on  his  note  given 
for  the  purchase  price.^''  Where  the  seller  of  all  the  stock  of  a 
bank,  as  an  inducement  for  the  purchase,  individually  guarantees 
to  the  purchaser  the  payment  of  notes  then  held  by  the  bank 
or  which  have  been  rediscounted  by  it,  the  bank  is  not  an  in- 
dispensable party  to  an  action  by  the  purchaser  on  the  guaran- 
ty, even  if  it  would  be  a  proper  one.*^  The  complaint  in  such 
an  action  is  not  demurrable  for  failure  to  allege  that  the  pur- 
chaser was  the  owner  of  the  stock  when  the  action  was  com- 
menced, but,  it  being  alleged  that  he  purchased  the  stock,  the 
court  is  justified  in  assuming  for  the  purpose  of  the  demurrer 
that  his  ownership  continued.^' 

Where  the  purchase  price  has  been  paid  to  the  seller  in  ad- 
vance, and  he  fails  to  make  delivery  in  accordance  with  the  eon- 
tract,  the  general  measure  of  damages  recoverable  by  the  buyer 
is  the  actual  or  market  value  of  the  stock  at  the  time  when  and 
place  where  delivery  should  have  been  made.^"  The  burden  is 
on  the  buyer  to  show  the  market  value  of  the  stock,  or  its  actual 
value  if  it  has  no  market  value,  at  such  time  and  place,  and  if 
he  fails  to  do  so,  a  verdict  in  his  favor  for  general  damages  is 
unauthorized.'^     Such  an  action  must  be  brought  against  the 

84  Complaint  in  action  by  seller  59   Utah   451,   204  Pac.  96,  citing 

against  buyer  for  breach   of  con-  6   Fletcher   Cye.   Corp.,   §  3898. 

tract  to  purchase   stock  held   suf-  27  Clerin  v.  Eecles,  98  Ore.  345, 

iicient.     Turner  v.  Hillyer,  28  6a.  193  Pac.   1045. 

App.  736,  113  S.  E.  111.  28  Nichols  v.  Nordness,  44  S.  D. 

Injunction   to  prevent   violation  540,  184  N.  W.  358. 

of  agreement  by  seller  not  to  en-  29  Nichols  v.  Nordness,  44  S.  D. 

gage    in    competing    business,    see  540,  184  N.  W.  358. 

§  3888,  supra.  30  Brandt    v.    Buckley,    27    Go. 

25  Brandt  v.  Buckley,  27  Ga.  App.  App.  515,  109  S.  E.  692. 

515,  109  S.  E.  692.  81  Brandt    v.    Buckley,    27    Ga. 

26  Rock   V.   Gustaveson   Oil    Co.,      App.  515,  109  S.  E.  692. 
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person  with  whom  the  contract  was  made  and  who  received  the 
money.*^ 

Where  the  seller  is  informed  by  the  purchaser  that  he  is  pur- 
chasing the  stock  for  resale,  the  measure  of  damages  for  delay 
in  delivering  it  is  the  difference  between  its  market  value  at  the 
time  when  it  should  have  been  delivered  and  at  the  time  when  it 
was  actually  delivered.'*  The  fact  ,that  the  purchaser  had  other 
stock  in  the  same  corporation  with  which  he  could  have  supplied 
his  customers  does  not  show  that  he  sustained  no  loss  so  as  to 
prevent  a  recovery.** 

Where  a  person  assigns  stock  in  part  payment  for  land  which 
he  has  agreed  to  purchase  and  afterwards  breaches  the  con- 
tract and  hence  the  land  is  never  conveyed  to  him,  his  assignee 
may  maintain  a  suit  in  equity  to  recover  the  stock  where  there 
is  no  adequate  remedy  at  law.*^  The  assignee  ^ill  not  be  per- 
mitted to  keep  both  the  stock  and  the  land,  or  the  proceeds  of 
its  sale  to  third  persons,  but  he  may  set  off  or  counterclaim  for 
his  damages  resulting  from  a  breach  of  his  contract  in  a  suit 
by  the  assignor  or  his  assignee  to  recover  the  .stock.*® 

The  measure  of  damages  for  breach  of  a  contract  by  a  broker 
to  sell  an  issue  of  stock  for  a  corporation  is  the  difference  be- 
tween what  it  actually  cost  the  corporation,  to  sell  the  stock  and 
what  it  would  have  cost  if  the  broker  had  performed  his  con- 
tract, with  interest  from  the  time  when  such  damages  were  in- 
curred.*'' Costs  incurred  by  the  corporation  in  selling  stock 
itself  cannot  be  recovered  where  they  could  not  have  been 
charged  to  the  broker  if  he  had  performed  his  part  of  the  eon- 
tract.**  It  is  the  duty  of  the  corporation,  under  such  circum- 
stances, to  make  all  reasonable  efforts  to  minimize  its  loss,  and 

82  Wilson  V.  Davison,  —  Mass.  34Eoek   v.    Gustaveson   Oil   Co., 

—  136  N.  E.  354.  59  Utah  451,  204  Pac.  96. 

If  stock  was  purchased  from  the  35  Carey  v.  Brown,  92  N.  J.  Eq. 

defendant  individually,   the   right  497,  113  Atl.  499. 

of  the  purchaser  to  recover  from  36  Carey  v.  Brown,  92  N.  J.  Eq. 

him  is   not   affected   by   the    fact  497,  113  Atl.  499. 

that   a   check    given    in    payment  37  Middendorf ,    Williams    &    Co. 

therefor  was   made    payable   to    a  v.  Alexander  Milburn  Co.,  137  Md. 

corporation  at  the  defendant's  re-  588,  113  Atl.  348. 

quest.  Wilson  v.  Davison,  —  Mass.  38  Middendorf,    Williams    &    Co. 

— ,  136  N.  E.  354.  v.  Alexander  Milburn  Co.,  137  Md. 

3»Roek  V.   Gustaveson   Oil   Co.,  583,   113   Atl.   348. 
59  Utah  451,  204  Pae.  96. 
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to  find  another  person  who  will  sell  the  stock  on  terms  equally 
as  advantageous  as  those  contained  in  the  contract  with  the 
broker.^^ 

The  measure  of  damages  for  breach  of  a  contract  to  exchange 
stock  for  stock  and  bonds  is  the  value  of  the  securities  defend- 
ant agreed  to  deliver  to  the  plaintiff,  less  the  value  of  the  se- 
curities plaintiff  agreed  to  deliver  to  the  defendant,  each  being 
valued  as  of  the  date  of  the  breach  of  the  contract  by  the  de- 
fendant.*** The  fair  market  value  of  the  stock  controls  in  such 
eases,  and  the  price  at  which  the  plaintiff  procured  his  stock 
is  therefore  immaterial.*^ 

If  the  purchaser  refuses  to  accept  and  pay  for  the  stock  when 
it  is  duly  tendered  to  him,  the  seller  has  a  choice  of  remedies. 
He  may  hold  the  stock  for  the  benefit  of  the  buyer  and  sue  for 
the  purchase  priee,*^  or  he  may  sell  it  and  recover  the  difference 
between  the  selling  price  and  the  contract  price,*^  or  he  may 
keep  the  stock  as  his  own  and  recover  the'  difference  between 
the  contract  price  and  the  market  price  at  the  time  of  the  breach 
and  at  the  time  and  place  of  delivery.**  A  provision  in  a  con- 
tract providing  for  the  payment  of  the  purchase  price  in  in- 
stallments that  in  case  of  default  the  seller  is  entitled  to  retain 
moneys  previously  paid  as  liquidated  damages  is  not  enforce- 
able and  will  not  prevent  the  seller  from  recovering  his  actual 
damages,  since  the  damages  resulting  from  the  breach  of  such  a 
contract  are  certain  and  liquidated  by  law,  and  hence  the  parties 
cannot  provide  for  liquidated  damages.*^  Where  a  person  agrees 
to  purchase  stock  in  a  corporation  in  consideration  of  an  agree- 
ment by  three  of  its  stockholders  to  surrender  all  but  a  certain 

39  Whether     it     discharged     its  40  Alexander   v.   Soulas,  269  Pa. 

obligations  in  this  respect  was  held  423,  112  Atl.  538. 
to    be    a    question    for    the    jury.  41  Alexander  v.  Soulas,  269  Pa. 

Middendorf,    Williams    &    Co.    v.  423,  112  Atl.  538. 
Alexander    Milburn    Co.,    137    Md.  42  Smith  v.  Linglebach,  177  Wis. 

583,  113  Atl.  348.  170,    187    N.    W.    1007.     And   see 

As  to  the  right  of  the  corpora-  Turner  v.  Hillyer,  28  Ga.  App.  736, 

tion    to    exercise    a    choice    based  113  S.  E.  111. 
upon  personal  confidence  in  select-  43  Smith  v.  Linglebach,  177  Wis. 

ing  a  broker  to  sell  the  stock  after  170,   187  N.  W.   1007. 
the  defendant's  breach  of  his  eon-    '      44 Smith  v.  Linglebach,  177  Wis. 

tract,  see  Middendorf,  Williams  &  170,   187  N.  W.   1007. 
Co.  V.  Alexander  Milburn  Co.,  137  45Edelstein   v.   Spielberger,  188 

Md.  583,  113  Atl.  348.  N.  Y.   Supp.  723. 
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amount  of  their  stock  to  the  corporation  and  of  the  doing  of 
certain  other  things  by  them  and  the  corporation,  but  the-con- 
tract  does  not  stipulate  how  many  shares  each  of  the  three  owns, 
nor  how  many  each  is  to  turn  over  to  the  corporation,  nor  that 
each  shall  receive  a  stipulated  part  of  the  consideration,  one  of 
them  cannot  sue  the  purchaser  separately  to  recover  his  separate 
damages  for  its  breach.  And  this  is  true  though  he  alleges  that 
he  owns  a  certain  proportion  of  the  stock  to  be  surrendered  and 
was  to  have  a  like  proportion  of  the  consideration.*^  A  provi- 
sion that  if  the  purchaser  of  stock  fails  to  pay  notes  given  for 
the  purchase  price  when  due,  the  seller  may  declare  a  breach 
of  the  contract  and  resume  ownership  of  the  stock,  does  not  make 
recaption  of  the  stock  an  exclusive  remedy  or  prevent  the  seller  ' 
from  suing  on  the  notes.*''' 

Before  damages  can  be  recovered  in  any  case  the  plaintiff 
must  prove,  and  the  court  must  find,  the  actual  loss  or  damage 
sustained,  if  any.** 

The  corporation  is  a  necessary  party  to  a  suit  to  establish  and, 
enforce  a  trust  in  shares  of  its  stock  and  in  its  property  if  sold 
without  a  sale  of  its  stock,  and  to  set  aside  a  sale  of  said  stock 
on  the  company 's  books  in  violation  of  an  agreement  between 
the  holder  and  the  complainant  and  to  compel  a  sale  and  trans- 
fer thereof  in  accordance  with  said  agreement.  That  the  com- 
pany has  no  interest  in  the  stock  except  to  see  that  it  is  not 
improperly  transferred  on  its  books  does  not  make  it  merely  a 
formal  party.*' 

§3899.  — Specific  performance — General  principles.^'*    The 

right  to  specific  performance  of  a  contract  for  the  sale  of  cor- 

16  Spencer  v.  McGuffin,  —  Ind.  manded  judgment  for  recovery  of 

— ,  130  N.  E.  407.  such  stockj  was  held  to  be  one  for 

4'  Clerin  v.  Bccles,  98  Ore.  345,  specific     performance.      Olsen     v. 

193  Pae.  1045.  "United  States  Fidelity  &  Guaranty 

«Boek   V.    Gustaveson   Oil   Co.,  Co.,  230  N.  Y.  31,  128  N.  E.  908, 

59  Utah  451,  204  Pae.  96.  modifying    judgment     187    N.    Y. 

49  Irvin  v.  Anthony  Shoals  Power  App^    Div.    882,    173    N.    Y.    Supp. 

Co.,  27.7  Fed.  926.  916. 

BOA  suit  by  a  broker  in  which  In   a   suit   for   specific   perform- 

he  alleged  that  he  was  entitled  to  anee    of    a   contract    for   the    pur- 

a  certain  amount  of  stock  under  a  chase  of  stock,  which  required  the 

contract    with    the    defendant    as  purchaser   to   execute   notes   for  a 

compensation  for  services,  and  de-  part  of  the  purchase  price,  which 
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porate  stock  depends  upon  ,the  character  of  the  stock.^^  If 
the  shares  are  readily  obtainable  in  the  open  market,  specific 
performance  will  not  be  decreed.  But  specific  performance  will 
be  granted  if  the  shares  have  no  market  rating  and  cannot  easily 
be  obtained  elsewhere.^''  If  the  contract  is  conditional,  the  con- 
dition must  have  occurred  or  been  performed.^^  An  executed 
settlement  by  the  parties  of  all  matters  growing  out  of  the  con- 
tract is  a  bar  to  a  suit  for  specific  performance.^*  And  of  course 
specific  performance  will  not  be  decreed  where  the  party  seek- 
ing it  has  surrendered  or  waived  his  rights  under  the  contract.'' 
Equity  may  decree  specific  performance  of  a  contract  for  the 
sale  of  all  of  the  stock  of  a  corporation.*^     And  it  has  been 


were  to  be  paid  out  of  the  pro- 
ceeds of  the  sale  of  a  stock  of 
merchandise  belonging  to  the  cor- 
poration which  the  jrarehaser  was 
authorized  to  take  possession  of 
and  sell,  it  was  held  that  no  decree 
could  be  entered  or  enforced  com- 
pelling the  purchaser  to  execute 
the  notes  and  to  faithfully  con- 
duct the  business  of  the  corpora- 
tion until  they  became  due  and 
were  paid,  but  that  where  the  pur- 
chaser had  failed  to  make  the  pay- 
ments required  by  the  contract  and 
had  refused  to  execute  the  notes, 
a  receiver  would  be  appointed  to 
sell  the  stock  of  merchandise  and 
the  store  of  the  corporation  in 
which  it  was  located^  and  to  pay 
the  purchase  price  of  the  stock 
out  of  the  proceeds,  after  the  pay- 
ment of  the  receivership  expenses, 
etc.  Girou?  v.  Bockler,  98  Ore.  398, 
194  Pac.  178. 

Bl  Smurr  v.  Kamen,  301  111.  179, 
133  N.  E.  715,  rev'g  219  111.  App. 
648,   649. 

B2  Smurr  v.  Kamen,  301  111.  179, 
133  N.  B.  715,  rev'g  219  111.  App. 
648,  649,  citing  6  Fletcher  Cyc. 
Corp.,   §  3899. 

B3  Evidence  held  to  show  that  a 
contract  for  the  sale  of  stock  was 


conditioned  on  the  purchaser  re- 
maining in  the  employment  of  a 
certain  firm,  so  that  he  was'  not 
entitled  to  specific  performance 
where  he  left  their  employment. 
Hoard  v.  Hatch,  —  Iowa  — ,  182 
N.  W.   197. 

In  an  action  by  the  seller  for 
specific  performance  of  a  contract 
for  the  purchase  of  all  the  stock 
of  a  corporation,  evidence  held  to 
show  that  the  seller  had  season- 
ably furnished  a  true  inventory  of 
a  stock  of  merchandise  belonging 
to  the  corporation,  as  required  by 
the  contract,  and  hence  that  fail- 
ure to  furnish  it  could  not  be  urged 
as  an  excuse  for  the  buyer's 
failure  to  make  payments  and  exe- 
cute notes  as  required  by  the  con- 
tract. Giroux  V.  Bockler,  98  Ore. 
398,  194  Pac.  178. 

B4  Hoard  v.  Hatch,  —  Iowa  — , 
182  N.  W.  197. 

BB  Eight  to  enforce  specific  per- 
formance of  agreement  held  not 
lost  by  partii-ipating  in  stockhold- 
ers' meeting,  voting  dividends, 
etc.,  Smurr  v.  Kamen,  301  III.  179, 
133  N.  E.  715,  rev'g  219  111.  App. 
648,   649. 

SBKorfage  v.  Kahrs,  —  N.  J- 
Eq.  — ,  118  Atl.  353. 
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held  that  specific  performance  will  be  decreed  notwithstanding 
delay  on  the  part  of  the  purchasers  in  executing  papers  securing 
to  the  seller  the  payment  of  the  balance  of  the  purchase  price 
as  required  by  the  contract,  where  the  failure  to  execute  them 
was  the  fault  of  the  seller,  and  though  the  purchasers  had  made 
a  substantial  payment  on  account  of  the  purchase  price  and 
had  taken  possession  of  the  corporate  business,  the  seller  resold 
the  stock  to  another  person  without  giving  them  an  opportunity 
to  complete  their  purchase  if  anything  remained  to  be  "done,  and 
without  first  returning  what  he  had  received  from  them.^''  The 
granting  or  refusing  of  specific  performance  is  discretionary. 
But  the  discretion  to  be  exercised  is  a  judicial,  not  an  arbitrary, 
one.^*  A  court  of  equity  having  obtained  jurisdiction  by  the 
demand  for  equitable  relief  will  award  money  damages  if 
specific  performance  cannot  be  secured.^® 

§3900. Ri^ht  as  affected  by  nalure,  validity  and  pur- 
pose of  contract.  If  the  contract  is  in  parol  and  its  existence 
is  denied,  more  than  a  mere  preponderance  of  testimony  is  re- 
quired to  establish  its  existence,^"  and  if  the  alleged  promisor  is 
dead,  clear  and  satisfactory  proof  of  the  terms  of  the  agreement 
and  its  strict  performance  by  the  promisee  is  required.^^  Spe- 
cific performance  of  option  contracts  may  be  decreed  in  a  proper 

Where,  by  the  terms  of  a  eon-  such  a  breach  of  the  contract  as  a 

tract  for  the   sale   of   all   of   the  whole  as  entitled  the  seller  to  an 

stock  of  a  corporation,  title  to  a  immediate      enforcement     of     the 

store  and  a  stock  of  merchandise  whole  contract.   Giroux  v.  Bockler, 

owned   by   the    company   was    not  98  Ore.  398,  194  Pac.  178. 
to  pass  until  the  purchase  price  of  67  Korf age  v.  Kahrs,  —  N.  J.  Eq. 

the  stock  was  paid,  but  the  pur-  — ,  118  Atl.  353. 
chaser  was  to  have  possession  of  58  Habel   v.   Jeannot,   216   Mich, 

them,  with  power  to  sell  the  mer-  329,  185  N.  W.  848. 
chandise,  and   the   purchaser   was  69  Olsen  v.  United  States  Fidel- 

to    make     certain     payments     in  ity  &  Guaranty  Co.,  230  N.  Y.  31, 

money  and  give  notes  for  the  bal-  128    N.    E.    908,    modifying    judg- 

anee  of  the  purchase   price  which  ment  187  N.  Y.  App.  Div.  882,  173 

were  to  be  paid  out  of  the  money  N.  Y.  Supp.  916. 
realized  from  the  sale  of  the  mer-  60Leadbetter  v.  Price,  103  Ore. 

chandise,  and  the  purchaser  failed  222,  202  Pac.  104. 
to   make    the   required    payments  61  Leadbetter  v.  Price,  103  Ore. 

and  refused  to  execute  the  notes,  222,  202  Pae.  104. 
it  was  held  that  this  constituted 
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case.^^  "Want  of  mutuality  of  obligation  is  not  a  defense  to 
specific  performance  where  the  party  seeking  it  has  fully  per- 
formed his  part  of  the  contract.®^  Equity  does  not  require  the 
highest  price  obtainable,  but  merely  that  it  shall  be  fair  and 
adequate  under  the  circumstances.®* 

XXVI.  PLEDGES,  MORTGAGES  AND  LEASES  OF  STOCK 

§  3903.  Nature,  essentials  and  validity  of  contract  of  pledge 
generally.®^  Delivery  of  certificates  of  stock  by  the  owner 
thereof  to  a  bank  as  security  for  the  payment  of  notes  con- 
stitutes a  contract  of  pledge.^®  A  pledge  is  to  be  distinguished 
from  a  contract  to  pledge  in  the  future.®''  That  a  certificate  is 
in  the  name  of  an  alleged  pledgor  is  evidence  of  original  owner- 
ship in  him,  and  ovmership  once  established  is  presumed  to  con- 
tinue. But  his  possession  of  an  unindorsed  certificate  issued  in 
the  name  of  another  is  not,  of  itself,  even  prima  facie  evidence 
of  ownership  thereof  by  him.®*  Whether  a  stockholder  by  his 
acts  has  made  another  person  his  agent  to  pledge  the  stock  or  has 
ratified  his  acts  in  so  doing  are  questions  of  law.®'  The  pledgor 
in  effect  guarantees  the  genuineness  of  the  certificate.'''' 

62 Habel  v.   Jeannot,   216   Mieh.  67 Eesolition  of  board  of  direc- 

329,  185  N.  W.  848.  tors   directing  that  a  new  eertifl- 

63  Smurr  v.  Kamen,  301  111.  179,  cate  for  certain  stock  held  in  trust 
133  N.  E.  715,  rev'g  219  111.  App.  for  it  be  issued  to  another  person 
648,  649.  in  trust  as  security  for  a  debt  ow- 

64  Value  of  stock  held  not  so  ing  to  a  corporate  creditor  held 
out  of  proportion  to  the  agreed  not  a  pledge  of  the  stock  to  secure 
price  as  to  justify  a  refusal  of  such  debt,  but  at  most  a  mere  in- 
specifie  performance  of  a  contract  formal  preliminary  resolution  look- 
of  sale.  In  re  Cheda's  Estate,  —  ing  to  a  contract  to  be  made  in  the 
Cal.  App.  — ,  209  Pae.  70.  future.    Goodwin  v.  Bode,  177  Wis. 

6B  Evidence  held  to   establish   a  275,   189  N.  W.  130. 

pledge    of    stock    by    defendant's  68Hutson  v.  Title  Guarantee  & 

testator  to   plaintifC's  testator   as  Trust   Co.,   118  N.   Y.  Misc.  Eep. 

security   for    a    loan.     Hutson    v.  795,  195  N.  Y.  Supp.  316. 

Title  Guarantee  &  Trust  Co.,  118  69  Boulter  v.  Joliet  Nat.  Bank, 

N.  Y.  Misc.   Rep.   795,  195  N.  T.  295  HI.  594,  129  N.  E.  513,  aff'g 

Supp.   316.  217   111.   App.   330. 

66  Northern    Pacific    E.    Co.    v.  70  Ehrich  v.  Guaranty  Trust  Co., 

Prank  Waterhouse  &  Co.,  279  Fed.  194  N.  Y.  App.  Div.  658,  186  N. 

750.  Y.  Supp  103. 
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[§  3908 


§  3904.  Pledges,  mortgages  and  sales  distinguished.  Whether 
a  particular  transaction  is  a  pledge  or  a  sale  is  a  question  of  con- 
struction, and  depends  upon  the  intention  of  the  parties.'^ 

§3905.  Necessity  for  and  sufficiency  of  delivery  and  pos- 
session. Actual  physical  delivery  of  the  certificate  to  the 
pledgee  is  not  necessary  where  it  is  already  in  his  possession,  but 
in  such  case  the  making  of  the  contract  of  pledge  operates  as 
a  delivery  to  him.'*  Issuance  of  a  certificate  by  the  corporation 
directly  to  the  pledgee  may  be  sufacient.''' 

§3908.  Scope  of  lien.     The  lien  of  a  pledge  of  ad  interim' 
certificates,  issued  in  lieu  of  stock  certificates  deposited  by  the 
owner  to  carry  out  a  proposed  merger,  may  attach  to  the  original 
certificates  when  they  are  returned  to  the  pledgor  on  failure  to 
consummate  the  merger.'* 


71  An  agreement  whereby  the 
stock  of  a  corporation  was  to  be 
held  in  pledge  by  a  bank,  and  was 
to  be  released  in  blocks  and  sold 
and  the  proceeds  applied  on  the 
purchase  price  of  property  bought 
by  it  was  held  to  be  a  pledge  of 
the  stock  and  not  to  make  the 
vendors  of  such  property  stock- 
holders. Turner  v.  Tjosevig- 
Kennecott  Copper  Co.,  116  Wash. 
223,  199  Pac.  312. 

Transaction  held  to  be  a  pledge 
and  not  a  conditional  sale.  Kuhu 
V.  GroU,  118  Wash^  285,  203  Pac. 
41 

72Kuhn  V.  Groll,  118  Wash.  285, 
203  Pac.  44. 

'Sin  Syverson  v.  Serry,  101  Ore. 
514,  200  Pac.  921,  it  was  held  that 
a  contract  for  the  pledge  of  stock, 
made  before  a  certificate  had  been 
issued,  contemplated  that  the  cer- 
tificate would  be  delivered  to  the 
pledgees  immediately  upon  its  is- 
suance, and  hence  that  they  could 
foreclose  the  lien  although  it  was 
delivered  directly  to  them  instead 


of  being  first  delivered  to  the 
pledgor  and  by  him  delivered  to 
them,  especially  as  equity  would 
consider  that  as  done  which  ought 
to  have  been  done. 

74  With  a  view  to  a  proposed 
merger  of  various  corporations,  de- 
fendant deposited  stock  of  one  it 
them,  a  part  of  which  he  owned 
and  a  part  of  which  was  owned 
by  others,  with  a  steel  company, 
which  was  organized  for  procuring 
the  stock  of  various  other  com- 
panies by  issuing  its  own  stock 
and  bonds  therefor.  He  received 
in  return  an  ad  interim  certificate, 
which  he  pledged  as  security  for 
a  loan.  The  pledgee  knew  that 
the  defendant  had  authority  to 
deposit  the  stock  of  the  other  per- 
sons only  on  condition  that  cer- 
tain other  corporations  joined  in 
the  merger,  and  that  it  had  been 
deposited  on  the  mistaken  assump- 
tion that  they  had  agreed  to  do 
so.  The  merger  was  not  consum- 
mated, and  the  stock  which  had 
been    deposited    and    was    repre- 
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§  3909.  Effect  of  pledge  on  title  and  rights  of  pledgor.    The 

pledgor  continues  to  be  the  owner  of  the  stock  notwithstanding 
the  pledge.''^  His  title  is  subject  to  the  pledgee's  lien  and  right 
to  possession,  but  he  may  have  back  his  property  on  payment  of 
the  loan.''^  The  stock  is  taxable  to  him,'''  and  his  executor  suc- 
ceeds to  his  interest  on  his  death.''*  A  pledgee  of  stock  is  guilty 
of  conversion  if,  on  payment  of  the  debt,  he  delivers  the  stock 
to  the  person  who  pledged  it  where  he  has  notice  that  another 
is  the  true  owner  of  it  and  that  it  should  be  delivered  to  him.'" 
Where  the  pledgee  loans  the  pledged  stock  back  to  the  pledgor 
to  be  used  by  him  as  a  collateral  security  for  another  debt  to 
a  bank,  with  the  understanding  that  on  payment  of  the  latter 
debt  the  stock  shall  be  returned  to  the  first  pledgee,  the  pledgor 
is  guilty  of  conversion  if  he  does  not  so  return  it,  although  he 
uses  it  to  obtain  a  loan  from  a  second  bank  with  the  proceeds 
of  which  he  pays  the  first  bank,  unless  the  pledgee  consents  to 
such  use  of  the  stock.*' 

§  3910.  Title  and  rights  of  pledgee — In  general.  A  pledge 
of  stock  to  secure  a  debt  gives  the  pledgee  a  lien  for  the  amount 
of  the  debt  until  the  same  is  paid  or  the  lien  is  otherwise  dis- 
charged.*^ The  pledgee  has  a  right  to  hold  the  pledged  stock 
until  the  conditions  of  the  pledge  are  complied  with.*^ 

sented  by  the  ad  interim  certificate  T.   409,   132  N.   E.   131,  rev'g  195 

was  returned  to  the  defendant.    It  N.   Y.   App.   Div.    381,   186  N.  T. 

was  held  that  the  pledgee  was  en-  Supp.  293. 

titled  to  a  lien  on  so  much  of  the  Transfer  taxes  see  §§  4653-4658, 

stock  as  was  owned  by  defendant  infra. 

personally,  but  not  on  that  part  of  78  Matter  of  Hallenbeck,  231  N. 

it    owned   by    others.      Harrington  Y.  409,   132  N.  B.   131,  rev'g  195 

V.  Steel  Co.  of  America,  200  N.  Y.  N.    Y.   App.   Div.   381,   186   N.  Y. 

App.  Div.  803,  194  N.  Y.  Supp.  537.  Supp.   293. 

75  Matter  of  Hallenbeck,  231  N.  79  First  Nat.  Bank  v.  Kerr,  — 
Y.  409,  132  N.  E.  131,  rev'g  195  Tex.  Civ.  App.  — ,  225  S.  W.  1106. 
N.  Y.  App.  Div.  381,  186  N.  Y.  80  Wilson  v.  Small,  28  Ga.  App. 
Supp.  293;  Clerin  v.  Eeeles,  98  Ore.  587,  113  S.  E.  238. 

345,  193  Pae.  1045.  81  Boulter  v.   Joliet  Nat.  Bank, 

76  Matter  of  Hallenbeck,  231  N.  295  111.  594,  129  N.  B.  513,  aff'g 
Y.  409,  132  N.   E.   131,  rev'g   195       217  111.  App.  330. 

N.   Y.   App.   Div.    381,    186   N.   Y.  82  Northern    Pacific    E.    Co.    v. 

Supp.  293.  I'rank  Waterhouse  &  Co.,  279  Fed. 

77  Matter  of  Hallenbeck,  231  N.      750. 
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Whether  the  giving  of  a  note  in  renewal  of  a  note  secured 
by  the  pledge  discharges  the  lien  of  the  pledge  depends  upon 
whether  it  operates  as  a  satisfaction  of  the  original  note.  It 
does  not  necessarily  of  itself  have  that  effect,  but  whether  it 
does  so  or  not  depends  upon  the  intention  of  the  parties  and  is 
a  question  of  fact  for  the  jury.^^  If  the  new  note  is  made  and 
accepted  for  such  purpose,  the  former  note  is  satisfied  and  the 
lien  of  the  pledge  is  discharged.**  But  it  has  been  held  that 
the  giving  of  a  new  note  will  not  extinguish  the  debt  evidenced 
by  the  original  note  unless  there  is  a  distinct  and  unqualified 
agreement  that  it  shall  so  operate.** 

§3911.  — Right  to  transfer  of  stock  on  corporate  books. 

Generally  a  pledgee  of  stock  who  holds  the  certificates  with 
an  unqualified  assignment  and  power  of  attorney  in  blank  is 
entitled  to  have  the  same  transferred  to  him  on  the  corporate 
books.'^ 

§3917.  — Effect  of  death  of  pledgor.  A  provision  in  the 
contract  of  pledge  that  the  security  shall  Be  held  for  future 
advances  becomes  inoperative  on  the  death  of  the  pledgor.*'' 

The  indebtedness  secured  by  the  pledge  is  an  indebtedness 
against  the  whole  of  the  pledgor's  estate  and  not  merely  against 
the  pledged  stock,  and,  where  the  pledgor  was  a  nonresident 

83  Boulter  v.  Joliet  Nat.   Bank,  charge    the    stockholder.      Boulter 

295  111.  594,  129  N.  E.  513,  aff'g  v.  Joliet  Nat.  Bank,  295  111.  594, 

217  111.  App.  330.  129  N.  E.  513,  aff'g  217  111.  App. 

Evidence  held  not  to  show  that  330. 

the  indebtedness  secured  had  been  86  Andrews  v.  First  Nat.  Bank, 

paid   by    the    giving    of    renewal  —  Cal.  App.  — ,  203  Pae.  156. 

notes.      Merrill     v.     Zimmerman,  86  Hurley    v.    Pusey    Jones    Co., 

—  Minn.  — ,  188  N.  W.  1019.  274  Fed.  487,  citing  6  Fletcher  Cyc. 

M  Where    the    owner    of    stock  Corp.,   §3911. 

pledged  it  to  secure  a  note  signed  87  Where     two    persons     pledge 

by  himself  and  another,  evidence  stock  belonging  to  them  severally 

that  on  maturity  of  such  note  such  to  secure  future  advances  to  them 

other  person  gave  a  renewal  note  or    either    of    them,    and    one    of 

signed  by  himself  alone,  and  the  them    dies,    his    estate    cannot    be 

original  note  was  canceled  and  sui-  bound     for     advances     thereafter 

rendered  by  the  payee,  was  held  to  made    to    the    other.     Andrews   v. 

warrant  an  instruction  submitting  First  Nat.  Bank,  —  Cal.  App.  — , 

the  question  of  an  intent  to  dis-  203  Pac.  156. 
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and  the  pledgee  a  resident  of  the  state,  it  should  be  paid  by  an 
ancillary  executor  out  of  assets  coming  into  his  hands  in  the 
state  before  remitting  such  assets  to  the  foreign  jurisdiction." 

§  3918.  —  Title  or  lien  of  pledgee  as  against  third  persons 
— In  general.  A  creditor  of  the  pledgor  of  stock  acquires  no 
right  or  claim  to  the  pledged  stock  by  garnishing  the  pledgee 
unless  he  pays  or  offers  to  pay  the  pledgee  the  amount  of  the 
debt  secured  by  the  pledge.^' 

§3920.  Relative  rights  of  pledgor  and  pledgee  as  stock- 
holders. The  rights  of  the  pledgee  in  respect  to  the  stock  can- 
not be  divested  by  any  act  of  the  pledgor.*"  It  has  been  held 
that  the  pledgee  of  a  majority  of  the  stock  of  a  corporation 
has  such  an  interest  therein  as  will  enable  him  to  resist  the 
transfer  of  all  of  its  assets  to  another  corporation  in  exchange 
for  shares  of  its  stOek,  pursuant  to  a  conspiracy  to  deprive  him 
of  the  control  of  the  corporation  which  forms  part  of  the  value 
of  the  pledge,  and  that  he  is  not  estopped  to  do  so  because 
the  pledgor,  who  has  the  right  to  vote  the  stock,  consents  to 
the  transfer.'^ 

§3921.  Liability  of  pledgee  as  stockholder.  One  to  whom, 
or  for  whose  benefit,  stock  is  transferred  merely  as  security 
for  debt,  and  who  does  not  appear  on  the  books  of  the  corpora- 
tion as  the  absolute  owner  thereof,  is  not  liable  as  a  stock- 
holder to  corporate  creditors.'^ 

§3922.  Rights  and  remedies  on  default — In  general.    The 

right  of  a  corporation  to  contend  that  a  pledge  of  stock  by 
it  was  not  legally  foreclosed  may  be  lost  by  laches.*^ 

88  Matter  of  Hallenbeck,  231  N.  Coal  Co.,  196  N.  T.  App.  Div.  107, 
Y.  409,  132  N.  B.  131,  rev'g  195  N.  187  N.  Y.  Supp.  606,  aff'd  232  N. 
Y.  App.  Div.  381,  186  N.  Y.  Supp.       Y.  541,  134  N.  E.  563. 

293.  91Murrin    v.    Archbald    Oonsol. 

89  Hartman  v.  Stark,  99  Ore.  596,  Coal  Co.,  232  N.  Y..  541,  134  N.  E. 
195  Pac.   1117.  563,  afE'g  196  N.  Y.  App.  Div.  107, 

An  offer  to  pay  is   essential  to  187   N.   Y.   Supp.   606. 

a  valid  tender.    An  allegation  that  92  Equitable  Trust  Co.  v.  Central 

a  person  is  ready  and  willing  to  Trust  Co.,  145  Tenn.  148,  239  S.  W. 

pay  is  not  a  tender.     Hartman  v.  171. 

Stark,  99  Ore.  596,  195  Pac.  1117.  9S  Eight     to     contend     that    a 

90Murrin    v.    Archbald    Consol.  pledge    of  mining  stock  was  not 
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§  3925.  —  Sale  of  stock— Right  to  sell.  Where  the  pledgee 
is  indebted  to  the  pledgor  in  an  amount  in  excess  of  the  debt 
which  is  secured  by  the  pledge,  and  the  pledgor  authorizes 
the  pledgee  to  deduct  the  amount  of  the  latter  debt  from  a 
payment  due  on  the  former,  but  the  pledgee  denies  its  obliga- 
tion to  the  pledgor  and  sells  the  stock  to  itself  under  the  pledge, 
a  court  of  equity  will  refuse  to  declare  it  to  be  the  owner  of 
the  stock,  but  will  treat  the  situation  as  though  no  sale  had 
been  made,  and  give  the  pledgor  the  right  to  redeem  with 
money  deposited  in  court  for  that  purpose.^* 

§3926. Demand  and  notice.     The  pledgor  may  waive 

compliance  with  statutory  provisions  as  to  notice,^^  and  may 
ratify  a  sale  without  a  statutory  notice.^^ 

§3927. Manner  of  sale  in  general.    Where  a  bank  to 

which  stock  was  pledged  was  required  by  the  state  bank  com- 
missioner to  write  off  certain  of  its  assets  as  valueless^  and  trans- 
ferred the  items  so  written  off,  including  the  indebtedness  se- 
cured by  the  pledge,  to  one  of  its  stockholders  who  was  liable 
to  an  assessment  on  his  stock  in  consideration  of  his  paying 
such  assessment,  it  was  held  that  this  could  not  be  regarded 
as  a  sale  of  the  pledged  stock  sueh  as  the  contract  of  pledge 
authorized." 

legally  foreclosed  held  lost  where  diieeting  the  trustee  as  to  the  dis- 

the    corporatiou    and    its    officers  position    of    the    surplus    realized 

treated  the  pledgee   as   owner   of  over  and  above  the  debt.   Hinrich- 

the  stock  for  four  years.    Virginia  sen  v.  Imperial  Water  Co.,  49  Cal. 

C.  Mining,  Milling  &  Smelting  Co.  App.    357,   193   Pae.   608. 

V.  Clayton,  —  Mo.  — ,  233  S.  W.  Where  the  pledgor  was  made  a 

215.  defendant   in  a   suit   by  the   pur- 

94  United  States  Gypsum  Co.  ^.  chaser  at  foreclosure  sale  to  com- 

Maekey  Wall  Plaster  Co.,  €0  Mont.  pel   the   transfer   of  the   stock   to 

132,  199  Pac.  249.  him   on  the   corporate   books,   and 

96  A  provision  in   a  trust   deed  in  his  answer  and  cross  complaint 

giving  the  trustee   power   to    sell  alleged  that  he  was  the  owner  of 

in  a  manner  therein  prescribed  was  the  stock,  which  allegations  were 

held  to   be   a   waiver    of   compli-  denied  by  the  plaintiff,  it  was  held 

anee  with  statutory  provisions  as  that  the  pleadings  were   sufficient 

to  the  method  of  sale.    Hinrichsen  to  permit  plaintiff  to  show  ratifica- 

V.  Imperial  Water  Co.,  49  Cal.  App.  tion.   Hinrichsen  v.  Imperial  Water 

357,  193  Pae.  608.  Co.,  49  Cal.  App.  357,  193  Pac.  608. 

98  Pledgor  held  to  have  ratified  97Bu8sell  v.  Cripple  Creek  State 

a  sale  under  a  deed  of  trust  by  Bank,  71  Colo.  238,  206  Pae.  160. 
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§  3931]  Pkivate  Cokpobations  [Ch.  56 

§  3931.  —  Foreclosure  in  equity.  Equity  has  jurisdiction 
to  foreclose  a  contractual  pledge  of  stock.'*  And  the  pledgor 
may  maintain  a  suit  to  foreclose  even  though  he  has  a  remedy 
by  a  sale  under  the  statute.®' 

§3932.  — Effect  of  death  or  insolvency  of  pledgor.    The 

appointment  of  a  receiver  for  a  corporation  does  not  affect 
the  right  of  a  person  to  whom  it  has  pledged  stock  to  sell  the 
same  in  accordance  with  the  pledge  or  to  maintain  an  action  to 
procure  its  sale,  where  the  pledgee  has  possession  of  the  cer- 
tificates.^ ' 

§  3933.  —  Statute  of  limitations.  The  fact  that  an  action 
on  the  debt  secured  by  the  pledge  becomes  barred  by  the  stat- 
ute of  limitations  does  not  affect  the  right  of  the  pledgee  to  hold 
the  stock  until  the  debt  is  paid,^  or  to  enforce  the  pledge  by  a 
sale  of  the  stock  or  by  a  suit  to  foreclose.^  In  New  York  there 
is  no  time  limit  upon  the  pledgee's  right  to  sell  or  to  sue  to 
foreclose,  but  he  may  do  so  at  any  time.*  In  an  action  to  re- 
strain a  bank  from  selling  stock  pledged  as  collateral  security 
for  a  loan  claimed  to  be  outlawed,  allegations  in  the  complaint 
as  to  the  motives  of  the  bank  in  making  the  sale  are  immaterial 
and  will  be  stricken  out.^ 

§  3934.  —  Effect  of  sale  or  foreclosure ;  surplus  or  deficiency. 

If  the  pledgee  sells  the  stock,  or  any  portion  of  it,  the  pledgor 
is  entitled  to  have  the  proceeds  credited  on  the  secured  indebted- 
ness, less  the  reasonable  expenses  of  the  sale.^  And  the  pledgee 
cannot  legally  retain  the  money  received  for  the  sale,  and  there- 
after, when  the  stock  has  declined  or  become  worthless,  relieve 

98  Mobile  Towing  &  Wrecking  3  Hutson  v.  Title  Guarantee  & 
Co.  V.  Hartwell,  206  Ala.  7,  89  So.  Trust  Co.,  118  N.  T.  Misc.  Eep. 
446.  795,  195  N.  Y.  Supp.  316. 

99  Hutson  V.  Title  Guarantee  &  4  Hutson  v.  Title  Guarantee  & 
Trust  Co.,  118  N.  Y.  Miae.  Eep.  795,  Trust  Co.,  118  N.  Y.  Misc.  Rep. 
195  N.  Y.  Supp.  316.  795,  195  N.  Y.  Supp.  316. 

1  Northern  Pacific  E.  Co.  v.  BPritchard  v.  Security  Trust 
Frank  Waterhouse  &  Co.,  279  Fed.      Co.,  190  N.  Y.  Supp.  37. 

750.  6  Harris    v.    Eakins,    201   N.   T. 

2  Andrews  v.  First  Nat.  Bank,  App.  Div.  257,  194  N.  Y.  Supp. 
—  Gal.  App.  — ,  203  Pac.  156.  187. 
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himself  from  liability  by  tendering  other  certificates  of  stock 
for  the  same  number  of  shares.' 

A  person  purchasing  stock  at  a  public  sale  by  a  pledgee  takes 
it  free  from  an  agreement  by  the  pledgor,  consented  to  by  the 
pledgee,  providing  for  an  exchange  thereof  for  stock  in  another 
corporation  pursuant  to  a  consolidation  agreement,  where  he 
had  no  notice,  actual  or  constructive,  of  such  agreement.  And 
he  cannot  be  held  to  have  had  constructive  notice,  where  he  made 
inquiry  as  to  whether  the  stock  which  he  bought  was  subject 
to  the  consolidation  agreement  and  received  information  suffi- 
cient to  satisfy  a  reasonably  prudent  man  that  it  was  not.' 

Any  surplus  remaining  after  satisfaction  of  the  debt  belongs 
to  the  pledgor.' 

§3935.  — Right  to  sue  on  debt  without  foreclosure.     The 

pledgee  is  not  bound  to  foreclose  the  pledge,  but  instead  may  sue 
the  pledgor  personally  on  "the  debt.^"  In  California,  by  suing 
on  the  debt  secured  by  the  pledge  and  causing  an  attachment  to 
be  levied  on  the  pledged  stock  the  pledgee  waives  and  abandons 
his  rights  under  the  pledge.^^ 

§  3943.  Remedies  of  pledgor  for  conversion  or  treach  of  con- 
tract. Where  stock  is  sold  by  the  pledgee  after  the  lien  of 
the  pledge  has  been   discharged,   the   pledgor   may   maintain 

T  Harris   v.   Bakins,    201   N.    Y.  defendant  as  security  for  another 

App.   Div.   257,    194   N.    T.    Supp.  note  which  contained  a   power   of 

187-  sale,  had  no  bearing  on  the  cause 

8  Holmes  v.  Doe  Eun  Lead  Co.,  of  action  presented  by  the  eom- 
—  Mo.  App.  — ,  223  S.  W.  772.  plaint.      Eussell   v.    Cripple    Creek 

9  In  an  action  for  money  had  State  Bank,  71  Colo.  238,  206  Pac. 
and  received  by  a  pledgor  of  stock  160. 

as  security   for   the    payment    of  A  person  to  whom   the  pledgee 

note  to  recover  an  alleged  surplus  sold  the  stock  was  held  not  to  be 

■  remaining  after  the  satisif action  of  a  necessary  or  proper  party  to  an 

the  debt  out  of  the  proceeds  of  a  action  by  the  pledgor  to  recover 

sale   of   the   property,    where    the  an     alleged     surplus.       Eussell     v. 

answer  did  not   deny   the    allega-  Cripple  Creek  State  Bank,  71  Colo, 

tionof   the    complaint    that    the  238,206  Pac.  160. 
stock  was  pledged  for  the  payment  10  Grant  v.  Hewitt,  —  Mont.  — , 

of  the  note  therein  mentioned,  it  208  Pac.   887. 

was  held  that  an  allegation  of  the  11  Bacon   v.    Traders '   Oil   Corp. 

answer  that  the  stock  in  question  —  Cal.  App.  — ,  201  Pac.  477. 
had  been  previously  pledged  to  the 
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trover,  since  he  is  the  owner  and  entitled  to  the  immediate  pos- 
session of  the  stock.^*  The  pledgor  is  entitled  to  recover  in- 
terest from  the  date  of  the  conversion,  which  is  not  necessarily 
the  date  of  the  sale,  but  may  be  the  date  of  a  previous  demand 
for  the  stock  by  the  pledgor  and  its  refusal.^'  In  the  absence  of 
some  special  ground  of  equitable  jurisdiction,  executors  of  the 
pledgor  cannot  maintain  a  suit  in  equity  to  recover  possession 
of  the  stock  certificate  from  the  pledgee,  since  they  have  an  ade- 
quate remedy  at  law.^* 

XXVII.    GIFTS  OF  STOCK 

§3946.  General  principles."  The  essentials  of  a  gift  inter 
vivos  are  a  clear  and  unmistakable  intention  to  make  the  gift 
and  the  consummation  of  such  intention  by  those  acts  which  the 
law  requires  to  divest  the  donor  and  invest  the  donee  with  the 
right  of  property.^^  There  must  be  the  donative  intent  by 
the  donor,  delivery  by  the  donor,  and  acceptance  by  the  donee.''' 
There  must  be  an  intent  to  make  a  gift,  as  distinguished  from 
an  intent  to  make  a  transfer  of  ownership,  for  consideration  or 
an  intent  to  make  a  mere  transfer  of  possession,  and  an  intent 
that  the  act  which  is  alleged  as  the'delivery  or  means  of  effectuat- 
ing the  gift  shall  in  fact  operate  to  complete  a  then  present 
change  of  ownership.  Proof  of  a  mere  general  intent  or  purpose 
to  make  a  gift  is  not  sufficient.'*    Where  a  father  advances  the 

12  Boulter  v.    Joliet   Nat.   Bank,  transfer  of  stock  to  employes  was 

295  111.   594,  129  N.  E.   513,   aff'g  a  gift  and  not  in  consideration  of 

217  111.  App.  330.  a  previous  agreement  to  pay  them 

18  Boulter  v.   Joliet  Nat.   Bank,  a  bonus.     Kineon  v.  Bonsall,  194 

295  111.  594,  129  N.  E.   513,  afC'g  N.   T.   App.   Div.   110,   185  N.  T. 

217  111.  App.  330.  Supp.    694. 

14  Davis  V.   Eepublie  Trust   Co.,  16  Thomas   v.    Thomas,   69   Colo. 

270  Pa.  447,  113  Atl.  689.  282,  194  Pae.  606,  197  Pao.  243. 

16  Evidence  held  to  sustain  find-  17  Eeiley  v.  Fulper,  93  N.  J.  Eq. 

iug    that    certain    stock    was    de-  112,  115  Atl.  661. 

livered  to  defendant  by  plaintiff's  18  Eeiley  v.  Fulper,  93  N.  J.  Eq. 

agent  in  consideration  of  the  exe-  112,  115  Atl.  661. 

cution  and  delivery  of  notes  sued  There  must  be  an  intention  oil 

on  and  not  as. a  gift  to  defendant.  the  part  of  the  donor  to  part  with 

Hathaway     v.     McGillyeuddy,     —  and   surrender  dominion   ovei'  the 

Cal.  App.  — ,  206  Pac.  108.  stock,  with  an  intention  to  invest 

Evidence     held     to     show    that  the   donee   with  the  right  of  dia- 
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consideration  for  stock  acquired  by  his  son,  the  presumption  is 
that  the  son  takes  it  by  way  of  gift  or  advancement  from  the 
father,  and  not  that  he  holds  it  in  trust  for  the  father.^' 

The  transaction  must  be  free  from  fraud.^"  A  gift  of  stock 
made  at  a  time  when  the  donor  is  insolvent  is  a  fraud  on  his 
creditors.*^ 

An  agent  authorized  to  sell  stock  has  no  implied  authority  to 
give  away  stock  of  his  principal.^^ 

Acceptance  is  ordinarily  presumed.^' 

Where  a  testator  devises  and  bequeaths  property  to  a  corpo- 
ration, organized  by  him  before  his  death  for  the  more  con- 
venient management  of  his  estate,  and  bequeaths  all  of  the  stock 
of  such  corporation  to  his  children,  his  testamentary  wishes  end 
with  the  bequest  of  the  stock,  and  the  legatees  hold  the  stock 
with  all  the  powers  and  privileges  and  subject  to  all  the  obliga- 
tions granted  to  and  imposed  upon  stockholders  generally  by 
the  laws  governing  corporations.^* 


position  beyond  recall.    Packer  v. 
Clemson,  269  Pa.   1,  112  Atl.   107. 

19  Lezinsky  v.  Mason  Malt  Whis- 
key Distilling  Co.,  185  Cal.  240, 
196  Pac.  884. 

20  Where  there  was  a  confiden- 
tial relation  between  a  woman  and 
her  son-in-law,  who  managed  her 
affairs,  it  was  held  that  a  gift  by 
her  to  him  of  one-fourth  of  the 
stock  of  a  corporation,  made  with- 
out independent  advice,  was  pre- 
sumptively voidable,  and  that  the 
burden  was  on  him  to  show  its 
validity,  after  her  death,  there  be- 
ing no  blood  relationship  to  raise 
a  presumption  as  to  the  proba- 
bility of  such  a  gift,  and  that  this 
burden  had  not  been  sustained. 
Meyer  v.  Campion,  —  Wash.  — , 
207  Pac.  670. 

Where  a  confidential  relation  ex- 
ists between  a  mother,  vyho  is 
president  of  a  corporation,  and 
her  son,  who  is  its  managing  head, 
and  she  is  accustomed  to  sign  all 


papers  pertaining  to  the  corpora- 
tion presented  to  her  by  him  for 
signature  without  investigation  or 
knowledge  of  their  contents,  he 
cannot  hold  her  to  a  transfer  of 
her  stock  to  him  made  inadvert- 
ently in  that  manner.  Hotaling  v. 
Hotaling,  187  CaL  695,  203  Pac. 
745. 

21  Commercial  Nat.  Bank  v. 
Shriver,  275  Fed.  12. 

Where  a  gift  of  stock  is  abso- 
lute as  between  donor  and  donee, 
the  donor  is  not  a  necessa,ry  party 
to  a  suit  by  his  judgment  creditor 
to  set  it  aside.  Kineon  v.  Bonsall, 
194  N.  Y.  App.  Div.  110,  185  N.  Y. 
Supp.  694. 

22  Hathaway  v.  McG-illy  cuddy, 
—  Cal.  App.  — ,  206  Pac.  108. 

23  Reiley  v.  Fulper,  93  N.  J.  Eq. 
112,  115  Atl.  661. 

24 Farmers'  Loan  &  Trust  Co.  v. 
Hewitt,  —  N.  J.  Eq.  — ,  118  Atl. 
^67,  afe'd  —  N.  J.  Err.  &  App.  — , 
118  Atl.  926. 
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§  3947.  Necessity  for  and  sufficiency  of  delivery.  A  delivery 
is  essential  to  a  valid  gift  of  stock.^^  That  certificates  issued 
in  the  name  of  the  alleged  donee  are  placed  by  the  alleged  donor 
in  a  safety  deposit  box  used  by  both  the  donor  and  the  donee 
jointly  and  to  vyhich  the  donee  has  access  is  not  alone  a  sufScient 
delivery .2®  But  there  was  held  to  be  a  valid  gift  where  a  father 
indorsed  stock  owned  by  him  in  blank,  placed  it  in  an  envelope 
on  which  he  indorsed  the  son's  name,  and  placed  it  in  a  safety 
deposit  box  belonging  to  the  son's  grandfather,  to  which  the 
father  had  no  access,  stating  to  the  grandfather  at  the  time  that 
it  was  for  the  son.*''  Generally  there  may  be  a  valid  gift  of 
stock  by  a  declaration  on  the  part  of  the  donor  that  he  holds  it 
in  trust  for  the  donee.''*  But  under  the  law  of  Quebec  there  is 
no  valid  gift  of  shares  where  the  registered  holder,  intending  to 
make  a  gift  of  them,  signs  a  transfer  indorsed  on  the  certificate, 
purporting  to  be  for  value  received,  to  transfer  the  shares  to 
herself  as  trustee  for  the  intended  donee,  and  the  company  issues 
a  new  certificate  to  the  intending  donor  certifying  that  she  is 
the  registered  holder  in  trust  for  the  intended  donee,  which  new 
certificate  is  afterwards  handed  to  the  intended  donee.*'  Under 
the  Louisiana  code  relating  to  donations  of  incorporeal  things, 
shares  of  stock  can  be  donated  only  by  notarial  act,  and  cannot 
be  made  the  subject  of  a  manual  gift.*"  Under  the  uniform 
stock  transfer  act  in  force  in  that  state  a  gift  of  stock  may  be 
made  by  the  execution  of  a  power  of  attorney  to  sell,  assign, 
or  transfer  the  stock  and  a  delivery  of  the  certificates.'^ 

25  Eeiley  v.  Fulper,  93  N.  J.  Eq.  In  re  Campbell,  193  N.  T.  Supp. 

112,  115  Atl.  661.            .  57. 

There    must    be    an    irrevocable  26  Eeiley  v.  Fulper,  93  N.  J.  Eq. 

delivery,    actual    or    constructive.  112,  115  Atl.  661. 

Packer  v.  Clemson,  269  Pa.  1,  112  27  Packer  v.  Clemson,  269  Pa.  1, 

Atl.   107.  112   Atl.    107. 

There  is  no  valid  gift  of  stock  28  Knagenhjelm  v.  Ehode  Island 

where  the  owner  hands  stock  cer-  Hospital  Trust   Co.,  43  E.  I.  559, 

tifieates   to   his   son   to   be   placed  114  Atl.  5. 

in    a    safe,    stating   that    he    will  29  0'MeaTa    v.    Bennett,    h.    E. 

later    tell   him   -what    to    do    with  [1922]  1  App.  Cas.  80. 

them,  and  does  later  tell  him  by  80  Succession  of  McGuire,  —  La. 

directions  in  his  will,  though  the  — ,  92   So.  40. 

son,   without    authority,   notes    an  81  Succession  of  MeGuire,  —  La. 

alleged   transfer    of   them   to   per-  — ,   92   So.  40. 
sons    claiming    to    be    the    donees. 
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Delivery  need  not  be  made  to  the  donee  personally,  but  it  is 
sufficient  if  it  be  made  to  another  for  him.*^ 

§3948.  Necessity  for  and  effect  of  transfer  on  corporate 
books.  According  to  some  courts  a  transfer  from  the  donor  to 
the  donee  on  the  corporate  books  constitutes  a  sufficient  delivery 
even  though  the  donor  retains  possession  of  the  certificates.*' 
And  it  has  been  held  that  such  a  transfer  is  the  only  vray  in 
which  shares  may  be  delivered  so  as  to  constitute  a  valid  gift.'* 
But  according  to  other  courts,  transfer  of  the  stock  to  the  donee 
on  the  corporate  books  is  not  essential  to  a  valid  gift  as  between 
the  parties,  and  hence  as  between  them  the  fact  that  it  remains 
in  the  name  of  the  donor  on  the  books  does  not  defeat  the  gift 
or  affect  the  title  of  the  donee.'^  For  the  owner  of  stock  to  sur- 
render the  certificates  to  the  corporation  and  to  procure  the 
issuance  of  new  certificates  in  the  name  of  his  daughter  does 
not  alone  constitute  a  completed  gift  to  her  in  the  absence  of 
a. showing  that  he  intended  that  a  transfer  of  ownership  should 
thereby  be  immediately  affected.'^  Where  a  person  claiming 
to  be  the  donee  of  stock  shows  a  transfer  of  the  same  to  him 
on  the  corporate  records,  regular  on  its  face,  the  burden  is  on 
the  transferor,  in  a  suit  to  recover  the  stock,  to  show  that  the 
transfer  never  operated  to  invest  the  ownership  of  the  shares 
in  the  transferee,  or  that,  if  the  gift  was  actually  made,  it  was 
'  voidable  on  the  ground  of  fraud  or  undue  influence.''' 

§3949.  Transfer  of  title,  dominion  and  control.  To  constitute 
a  good  delivery  the  act  relied  on  must  accomplish,  at  least  so 
far  as  possible  in  the  nature  of  the  thing  given,  a  complete 

32  Packer  v.  Dlemson,  269  Pa.  1,  after  and  with  knowledge  of  the 
112  Atl.  107.  facts,   made    out   checks   for    divi- 

33  Thomas  v.  Thomas,  69  Colo.  dends  on  such  stock  to  her  father, 
282,  194  Pae.  606,  197  Pac.  243.  and  entered  his  name  as  the  owner 

84  Thomas  v.   Thomas,    69    Colo.  of  the  stock  on  a  dividend  sheet 

282,  194  Pac.  606,  197  Pac.  243.  made  out  by  her,  shows  an  absence 

35  Packer  v.  Clemson,  269  Pa.  1,  of  any  intention  to  make  a  pres- 

112  Atl.  107.  ent  gift.     Eeiley  y.  I'ulper,  93  N. 

36Beiley  v.  Fulper,  93  N.  J.  Eq.  J.  Eq.  112,  115  Atl.-  661. 
112,  115  Atl.  661.  37  Hotaling  v.  Hotaling,  187  Cal. 

That  the  daughter,  who  was  see-  695,  203  Pac.   745. 
retary  of  the   corporation,   there- 
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divesting  of  the  donor  of  dominion  and  control  over  the  sub- 
ject-matter of  the  thing  given.'*  A  gift  inter  vivos  is  completed 
when  the  donor  transfers  to  the  donee  dominion  over  the  prop- 
erty.*' If  all  the  essential  requisites  of  a  valid  gift  are  present 
the  gift  is  not  defeated  by  the  fact  that  the  donor  reserves  the 
dividends  for  life,  nor  by  the  fact  that  subsequent  dividends 
are  paid  to  and  received  by  him.*'  A  voluntary  declaration  that 
stock  is  held  in  trust  by  the  donor  for  another  may  be  sufficient 
to  give  the  latter  an  interest  in  praesenti,  though  the  donor  is 
to  retain  possession  of  it  until  his  death.*^ 

XXVIII.    MEMBERSHIP  IN  COEPOEATIONS 

§3952.  Acquisition  of  membership — ^Necessity  for  contract. 
In  order  that  a  person  may  be  made  or  become  a  member  of  a 
private  corporation  there  must  be  a  valid  and  completed  contract 
between  him  and  the  corporation.*^  A  person  cannot  be  made  a 
member  of  a  private  corporation  without  his  consent,  express  or 
implied.** 

§  3954.  —  Corporations  not  having  a  capital  stock— General 
principles.  Where  a  statute  provides  that  fraternal  benefit 
societies  may  admit  to  membership  persons  between  specified 
ages,  a  contract  admitting  to  membership  a  person  over  the  pre- 
scribed maximum  limit  is  void,  and  his  beneficiary  cannot  re- 
cover on  his  benefit  certificate  on  his  death,  although  the  society 
solicited  him  to  become  a  member  and  accepted  dues  from  him." 

SSEeiley  v.  Fulper,  93  N.  J.  Bq.  with  the  privileges  and  responsi- 

112,   115  Atl.    661.  bilities  of  that  relation,  and  that 

39  Thomas   v.    Thomas,    69    Colo.  the    corporation    accepted   him  as 

282,  194  Pac.  606,  197  Pae.  243.  such."    Calif omia  Nat.  Supply  Co. 

40 Packer  v.  Clemson,  269  Pa.  1,  v.  O'Brien,  51  Cal.  App.  606,  197 

112  Atl.  107.  Pac.  414. 

41  Knagenhjelm  v.  Rhode  Island  43  California  Nat.  Supply  Co.  v. 
Hospital  Trust  Co.,  43  R.  I.  559,  O'Brien,  51  Cal.  App.  606,  197 
114  Atl.  5.  Pae.   414;   Great  Council  of  I.  0. 

42  "To  establish  the  relation  of  R.  M.  v.  Mohican  Tribe,  No.  64, 
stockholder,  it  must  appear  that  I.  O.  E.  M.,  92  N.  J.  Bq.  593,  114 
the  minds  of  the  parties  met;  that  Atl.   440. 

the   one   to   whom   the   stock  was  44  United    Order    of    Good    Sa- 

issued  agreed  to  be  and  become  maritans  v.  Meekins,  —  Ark.  , 
a  stockholder  in   the   corporation,      244  S.  W.  439. 
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Generally  speaking,  membership  in  .the  corporation  of  an  in- 
corporated Baptist  Church  is  in  no  sense  the  same  as  member- 
ship in  the  church  as  a  religious  congregation  of  believers.** 

§  3958.  Loss  of  membership — Surrender  or  withdrawal  from 
membership.  The  voluntary  withdrawal  of  members  of  a  cor- 
poration not  for  profit  severs  their  membership  in  the  corpora- 
tion, and  they  thereby  forfeit  or  relinquish  all  their  rights  to 
any  interest  in  its  property  and  assets.**  Thereafter  they  have 
no  standing  as  members  of  the  corporation  to  maintain  a  suit 
in  equity  to  dissolve  it,  even  though  before  their  withdrawal 
they  might  have  brought  about  its  voluntary  dissolution  by 
proceeding  in  accordance  with  the  statute,  nor  have  they  a  right 
to  share  as  members  in  the  distribution  of  its  assets  on  its  dis- 
solution.*" Where  a  majority  of  the  members  of  such  a  corpora- 
tion withdraw,  those  remaining  constitute  the  true  corporation, 
and  are  entitled  to  the  use  and  enjoyment  of  its  property.** 
Members  who  secede  from  a  religious  society  forfeit  all  right  to 
any  part  of  the  church  property.**    Whether  there  has  been  a 


46  Blount  V.  Sixteenth  St.  Bap- 
tist Church,  206  Ala.  423,  90  So. 
602. 

46  Clearwater  Citrus  Growers ' 
Ass'n  V.  Andrews,  81  Fla.  299,  87 
So.  903. 

47  Clearwater  Citrus  Growers ' 
Ass'n  V.  Andrews,  81  Ela.  299,  87 
So.  903. 

48  Clearwater  Citrus  Growers ' 
Ass'n  V.  Andrews,  81  Fla.  299,  87 
So.  903. 

49  Spenningsby  v.  Norwegian 
Evangelical  Lutheran  Trinity- 
Cong.,  —  Minn.  — ,  188  N.  W.  217; 
Lost  Eiver  Norwegian  Evangelical 
Lutheran  Cong.  v.  Thoen,  149 
Minn.  379,  183  N.  W.  954. 

In  ease  of  a  schism,  the  party 
remaining  loyal  to  the  faith  or 
doetrines  of  the  church  is  entitled 
to  hold  all  the  property  devoted 
to  the  propagation  of  the  doctrines 
of  the  church.  Lost  Eiver  Nor- 
wegian      Evangelical       Lutheran 


Cong.  V.  Thoen,  149  Minn.  379,  183 
N.  W.  954;  Spenningsby  v.  Nor- 
wegian Evangelical  Lutheran  Trin- 
ity Cong.,  —  Minn.  — ,  188  N.  W. 
217. 

Property  of  a  church  cannot  be 
diverted  to  the  use  of  those  who 
depart  from  the  faith  but  remains 
for  the  use  and  benefit  of  those 
who  still  adhere  to  the  faith.  Berg- 
man V.  Bultema,  213  Mich.  684,  182 
N.  W.  91. 

Where  there  is  a  division  of  the 
membership  because  of  honest  dif- 
ferences of  opinion,  and  both  par- 
ties still  adhere  to  the  tenets,  doc- 
trines and  discipline  of  the  organi- 
zation, the  court  may  divide  the 
property  between  them  in  propor- 
tion to  their  numbers  at  the  time 
of  the  separation.  And  in  such 
ease  the  court  may  divide  the 
property  on  the  basis  of  an  agree- 
ment between  the  two  factions, 
which  has  been  acted  upon  by  the 


879 


§  3958]    .  Private  Corpoeations  [Ch.  56 

secession  or  not  is  a  mixed  question  of  law  and  fact  to  be  decided 
with  a  view  to  all  the  circumstances,  including  the  acts  of  the 
parties  and  the  motives  by  which  they  were  prompted.*" 

§  3959.  —  Forfeiture  of  shares  or  membership.  The  by-laws 
or  constitution  of  an  incorporated  benefit  society  may  provide 
for  and  accomplish  a  self-executing  suspension  of  membership.*! 
The  charter  or  by-laws  of  fraternal  benefit  associations  some- 
times provide  for  an  ipso  facto  forfeiture  of  membership  or  sus- 
pension of  a  member  for  failure  to  pay  dues  and  assessments,*^ 
or  of  members  who  disappear.**  A  person  whose  membership 
in  a  corporation  has  been  lawfully  terminated  cannot  question 
the  validity  of  a  by-law  under  which  such  action  was  taken  on 
the  ground  that  a  provision  thereof  for  the  payment  of  the  par 
value  of  the  membership  to  a  person  whose  membership  is  can- 
celed, is  in  conflict  with  a  statute  prohibiting  distribution  of  the 
assets  of  a  corporation  prior  to  its  dissolution.** 

§3962.  — Disfranchisement  or  expulsion  of  members — By- 
laws and  regulations  of  corporation.  The  by-laws  of  a  re- 
ligious corporation  may  reasonably  regulate  the  conduct  of  its 
members,  and  provide  for  suspension  or  expulsion  in  case  of 
violation  thereof,  and  especially  is  this  true  in  matters  of  dis- 
cipline, ecclesiastical  rules,  and  laws  and  customs  of  church  gov- 
ernment.** A  rule  or  by-law  of  a  brotherhood  of  railroad  train- 
parties,  but  which  is  invalid  be-  v.  Blanks,  —  Ala.  — ,  94  So.  554; 
cause  of  some  legal  technicality.  Sovereign  Camp,  W.  0.  W.  v.  Gay, 
Lost  Eiver  Norwegian  Evangelical  207  Ala.  610,  93  So.  559;  Wiekham 
Lutheran  Cong.  v.  Thoen,  149  v.  United  Brotherhood  of  Carpen- 
Minn.  379,  183  N.  W.  954.  ters  &  Joiners  of  America,  —  "Wis. 

Power    of    the    majority    of   the      — ,  190  N.  W.  436. 
members    of    a   church    to    change  63  Steuernagel  v.  Supreme  Oouii- 

doctrine  and  retain  control  of  the  cil  of  Eoyal  Arcanum,  234  N.  T. 
church  property,  see  note,  31  Yale  251,  137  N.  E.  320,  aff'g  198  N.  Y. 
Law  Journal  329.  App.  Div.   1002,  190  N.  Y.  Supp. 

60  Lost   Eiver   Norwegian  Evan-       953. 

gelieal  Lutheran   Cong.   v.   Thoen,  64  Strong   v.    Minneapolis  Auto- 

149  Minn.  379,  183  N.  W.  954.  mobile    Trade    Ass'n,    151    Minn. 

61  Howe   V.    Patrons '   Mut.   Fire      406,  186  N.  W.  800. 

Ins.  Co.,  216  Mich.  560,  185  N.  W.  B6Eairchild  v.  Tillotson,  118  N. 

864.  Y.  Misc.  Eep.  639,  195  N.  Y.  Supp. 

62  Sovereign    Camp,    W.    0.    W.       39. 
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men  providing  for  the  expulsion  of  any  member  who  uses  his 
influence  to  defeat  any  action  taken  by  the  legislative  repre- 
sentatives of  the  brotherhood  is  void  in  so  far  as  it  is  construed 
to  permit  the  expulsion  of  a  member  for  signing  a  petition  to 
the  legislature  to  repeal  a  statute.^^ 

§3963. Particular  grounds.*''  Charges  that  the  sec- 
retary and  record  keeper  of  a  subordinate  lodge  of  a  fraternal 
benefit  association,  -whose  compensation  depended  upon  the  num- 
ber, of  persons  initiated  into  the  lodge  each  month,  falsely  and 
fraudulently  reported  initiations  which  never  took  place,  for 
the  purpose  of  defrauding  the  lodge  and  the  order,  warrant  his 
expulsion,  if  true.**  A  by-law  authorizing  the  expulsion  of  a 
member  for  attempting  to  bring  about  the  destruction  of  the 
society  is  valid.*'  A  by-law  of  a  Christian  Science  Church  pro- 
viding that  any  member  who  is  found,  after  a  hearing,  to  be  a 
loyal  student,  follower,  supporter  or  adherent  of  one  who  has 
been  expelled  from  membership  in  the  mother  church  by  the 
Christian  Science  board  of  directors  may  be  dropped  from  mem- 
bership in  the  church  by  a  two-thirds  vote  of  the  trustees,  and 
that  in  such  cases  no  admonition  shall  be  necessary,  is  reason- 
able and  valid.®"  A  provision  in  the  by-laws  of  a  brotherhood  of 
railway  trainmen  for  the  expulsion  of  any  member  who  refuses 
to  abide  by  the  action  of  the  general  grievance  committee  or 
board  of  adjustment,  justifies  the  expulsion  of  a  member  for 
•  petitioning  an  official  of  a  railroad  company  for  a/modification 
of  a  rule  as  to  seniority  rights  formulated  by  the  grievance  com- 

66  Spayd  V.  Einging  Eock  Lodge  69  Gervasi  v.  Societa  Giusippi 
No.  665,  B.  of  E.  T.,  270  Pa.  67,  Garibaldi,  96  Conn.  50,  112  Atl. 
M  A.  L.  B.  1443,  113  Atl.  70.  693. 

67  Right  of  incorporated  silk  as-  An  attempted  organization  of  a 
sociation  to  suspend  member  for  new  society  does  not  necessarily 
refusal  to  submit  a  controversy  to  authorize  expulsion  under  such  a 
arbitration  where  by-laws  permit-  provision.  Gervasi  v.  Societa 
ted  suspension  for  conduct  preju-  Giusippi  Garibaldi,  96  Conn.  50, 
dicial  to  the  best  interests  of  the  112  Atl.  693. 

association,   see   Gerseta   Corp.    v.  eOFairehild  v.  Tillotson,  118  N. 

Silk' Ass 'n  of  America,  192  N.  T.      Y.  Misc.  Rep.  639,  195  N.  Y.  Supp. 
Supp.  370.  39. 

68Schulz  V.  Supreme  Tent, 
Knights  of  Maccabees,  —  Mo.  App. 
-  236  S.  W.  903. 
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mittee  of  the  brotherhood  and  put  in  force  by  an  agreement 
between  the  brotherhood  officers  and  the  company.^!  A  by-law 
of  an  incorporated  automobile  trade  association  providing  that 
the  association  may,  by  a  vote  of  three-fourths  of  the  outstanding 
memberships,  cancel  the  membership  of  any  member  who  ceases 
to  be  actively  engaged  in  the  automobile  business  and  retire  the 
same  by  paying  to  him  the  par  value  of  said  membership  and 
earned  dividends,  is  reasonable.®^  And  even  though  invalid 
as  a  by-law,  it  is  binding  as  a  contract  upon  a  member  who  ac- 
cepts a  certificate  of  membership  expressly  reciting  that  his 
membership  is  subject  to  the  limitations  contained  in  the  by- 
laws.*' Such  a  provision  has  been  held  to  apply  to  a  member  who 
surrenders  his  original  certificate  and  accepts  a  new  one  after 
he  has  ceased  to  be  engaged  in  the  automobile  business.®*  Under 
provisions  of  the  by-laws  giving  a  lodge  power  to  try  members 
for  offenses  against  the  constitution  and  by-laws  of  the  order, 
and  offenses  generally  which  involve  violation  of  obligation,  and 
fiLxing  the  penalties  authorized  to  be  imposed  as  reprimand,  sus- 
pension for  a  definite  term,  expulsioUj  or  ar  fine,  it  has  no  power 
to  suspend  members  until  they  pay  a  sum  of  money  claimed  to 
be  due  from  them  to  the  lodge.®* 

§3965. Waiver  of  cause  of  expulsion.     A  fraternal 

benefit  association  may  waive  the  right  to  suspend  a  member  for 
nonpayment  of  dues  or  assessments,®®  or  on  account  of  his  dis- 
appearance.®'' Retention  of  a  part  of  a  sum  sent  to  the  associa- 
tion as  dues  in  behalf  of  a  member  who  had  been  previously 
expelled  was  held  not  to  be  a  waiver,  where  it  was  retained  for  a 

eiFlynn  v.  Brotherhood  of  Bail-  64  Strong  v.  Minneapolis  Auto- 
road  Trainmen,  111  Kan.  415,  207  mobile  Trade  Ass'n,  151  Minn. 
Pae.  829.  406,  186  N.  W.  800. 

62  Strong    v.    Minneapolis    Auto-  65  Gardner  v.  East  Koek  Lodge, 
mobile  Trade  Ass'n,  151  Minn.  406,  etc.,  96  Conn.  198,  113  Atl.  308. 
186  N.  "W.  800.  66  Sovereign  Camp,  W.  0.  W.  v, 

63  As  a  member  who  surrenders  Gray,  207  Ala.  610,  93  So.  559 
his  original  eertifieate  and  accepts  Sovereign  Camp,  W.  0.  W.  v.  Pear 
in  lieu  thereof  a  new  one  contain-  son,  —  Ark.  — ,  244  S.  W.  344 
ing  such  a  provision.  Strong  v.  Bryant  v.  Sovereign  Camp,  w.  0, 
Minneapolis  Automobile  Trade  W.,  —  Ga.  App.  — ,  115  S.  E.  285. 
Ass'n,  151  Minn.  406,  186  N.  W.  67  Steuernagel  v.  Supreme  Coun- 
800.  cil  of  Eoyal  Arcanum,  234  N.  Y. 
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charge  already  accrued  at  the  time  of  his  expulsion,  and  the 
balance  was  returned  with  an  express  statement  that  It  could 
not  be  received  because  the  member  had  been  expelled.^* 

§3966. Mode  of  procedure  to  expel  members.     The 

procedure  must  be  in  accordance  with  the  by-laws  of  the  so- 
ciety.®' In  the  absence  of  express  provisions,  any  procedure 
resulting  in  a  fair  trial  is  unobjectionable.'"'  In  the  case  of 
fraternal  organizations  close  adherence  to  the  forms  of  legal 
procedure  or  exact  observance  of  those  rules  of  practice  which 
govern  in  the  case  of  public  bodies  is  not  necessary,  but  it  is 
sufficient  if  those  essentials  and  that  procedure  are  required 
which  are  fair  and  make  for  justice  rather  than  for  form.'^  An 
expulsion  at  a  special  meeting  of  the  members  is  invalid  where 
the  notice  of  the  meeting  does  not  specify  the  business  to  be 
transacted  as  required  by  the  by-laws.'^  A  corporation  cannot 
expel  a  member  without  an  opportunity  to  be  heard,  whether 
its  by-laws  make  provision  for  notice  or  not,  and  especially  so 
where  his  property  rights  will  be  affected  by  his  expulsion.''^ 
An  order  expelling  a  member  of  a  church  is  void,  where  he  was 
not  given  the  notice  required  by  the  church  regulations  and  hence 
had  no  opportunity  to  be  hfeard.'"*  The  hearing  must  be  con- 
ducted with  fairness,  upon  reasonable  notice  to  the  accused  of 
the  charge  upon  which  he  is  to  be  tried,  and  he  must  be  given 
full  opportunity  to  present  his  defense,'^  and,  after  reasonable 
proof  of  the  charge  as  made,  a  vote  should  be  passed  sustaining 

251,  137  N.  E.  320,  aff'g  198  N.  Y.  Garibaldi,   96    Conn.    50,   112    Atl. 

App.  Div.  1002,  190   N.   Y.   Supp.  693. 

953.  73  Strong   v.    Minneapolis    Auto- 

6Briynn  v.  Brotherhood  of  Rail-  mobile    Trade    Ass'n,    151    Minn, 

road  Trainmen,  111  Kan.  415,  207  406,     186     N.     W.     800,     citing     6 

Pae.  829.  Fletcher  Cye.  Corp.,  §3966. 

MGervasi    v.    Societa    Giusippi  74  Taylor   v.    Jackson,    273    Fed. 

Garibaldi,  96   Conn.   50,    112   Atl.  345. 

^83-  76  Gervasi    v.    Societa    Giusippi 

'OFlynn  v.  Brotherhood  of  Rail-  Garibaldi,    96    Conn.    50,    112    Atl. 

road  Trainmen,  111  Kan.  415,  207  693. 

Pac.  829.  The  charge  must  be  definite  as 

'1  Gervasi    v.    Societa    Giusippi  to  cause,  and  of  such  a  character 

Garibaldi,   96   Conn.    50,    112    Atl.  as   to  warrant   expulsion.    Gervasi 

°^^'  V.   Societa   Giusippi   Garibaldi,   96 

'2  Gervasi    v.    Societa    Giusippi  Conn.  50,  112  Atl.  693. 
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the  charge  and  expelling  the  member  from  the  society.'^  The 
by-laws  sometimes  require  two  trials  before  different  tribunals." 
Usually  provision  is  made  for  an  appeal.'''^  Subsequent  approval 
by  the  society  of  an  expulsion  of  a  member  at  an  illegal  meet- 
ing makes  it  liable  for  the  expulsion,  but  does  not  validate  the 
illegal  meeting  nor  the  invalid  action  there  taken." 

§3967. Waiver  of  irregularities;  estoppel  and  ac- 
quiescence. By  his  presence  at  the  meeting  without  protest 
at  the  procedure  taken,  a  member  waives  his  right  to  notice  of 
the  subject  to  be  discussed  and  acted  upon  at  the  meeting,  and 
his  right  to  question  the  validity  of  the  meeting  because  of 
failure  to  give  the  members  notice  of  the  subject-matter  to  be 
considered,  or  to  object  that  the  charge  against  him  was  made 
verbally  and  in  general  terms.*"  Expelled  members  of  a  church 
cannot  object  that  notice  of  the  meeting  at  which  they  were 
expelled  and  copies  of  the  charges  against  them  were  thrown 
into  the  hall  of  their  residence  instead  of  being  handed  to  them 
personally,  where  they  refused  to  receive  them  after  being  told 
what  they  were,  especially  where  they  declared  that  they  would 
not  attend  any  hearing  and  expressed  indifference  as  to  what  the 
church  might  do.*^ 

§  3968. Review  by  the  courts.     A  person  joining  any 

legally  organized  body  with  power  to  make  rules  and  laws  for 
its  own  government  and  for  the  regulation  of  the  conduct  of  its 
members,  becomes  bound  by  its  laws  and  rules,  and  a  decision 
by  that  body,  proceeding  according  to  judicial  forms,  touching 
his  rights  or  relations  as  a  member,  is  binding  on  the  courts.'* 

76Gervasi    v.    Soeieta  Giusippi  Garibaldi,   96   Conn.   50,  112  AtL 

Garibaldi,   96    Conn.    50,  112    Atl.  693. 
693.                                                                81  Taylor   v.   Jaekson,  273  Fed. 

'VGervasi    v.    Soeieta  Giusippi  345. 

Garibaldi,    96    Conn.    50,  112    Atl.           82Fairchild  v.  Tillotson,  118  N. 

693.  T.  Misc.  Eep.  639,  195  N.  T.  Supp. 

78  Gardner  v.  East  Eock  Lodge,  39. 

etc.,  96  Conn.  198,  113  Atl.  308.  Courts   cannot   alter,  disturb  or 

79  Gervasi  v.  Soeieta  Giusippi  interfere  with  judgments  rendered 
Garibaldi,  96  Conn.  50,  112  Atl.  in  the  trial  of  matters  relating  to 
693.  church  doctrines  or  discipline,  but 

80  Gervasi    v.     Soeieta    Giusippi  the    member    concerned    is   bound 
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The  proper  church  judicatory  of  an  ecclesiastical  body  is  the 
proper  forum  for  determining  questions  affecting  the  objects 
and  interests  of  the  moral  and  spiritual  side  of  ecclesiastical 
discipline.  But  the  courts  may  take  jurisdiction  to  determine  and 
enforce  the  rights  of  members  in  respect  to  matters  exclusively 
temporal  and  material,  unless  dependent  upon  questions  of 
doctrine.**  Where  no  temporal  rights  are  involved,  in  a  suit  to 
compel  the  reinstatement  of  an  expelled  member  of  a  church, 
the  court  is  confined  to  an  examination  of  the  rules  of  the  churcH 
organization  for  the  purpose  of  determining  whether  there  has 
been  a  substantial  compliance  with  them.** 

A  court  will  not  review  findings  of  an  appellate  tribunal  within 
the  association  on  the  facts,  where  such  tribunal  is  lawfully 
constituted  and  exercises  its  jurisdiction  with  due  regard  to  the 
forms  and  procedure  provided,  with  notice  to  and  hearing  to  the 
member.*' 

§3969. Remedies  for  wrongful  expulsion.     A  suit  in 

equity  may  be  maintained  by  a  member  of  a  corporation  such 
as  the  masons  to  enjoin  his  wrongful  expulsion  or  suspension  or 
to  compel  his  reinstatement,  where  the  expulsion  or  suspension 
is  illegal  and .  there  is  no  appeal  therefrom  within  the  order, 
especially  where  there  was  fraud  and  gross  fraudulent  conduct.*^ 
An  incorporated  mutual  insurance  association  in  which  no  one  is 
eligible  to  membership  who  is  not  a  member  of  an  unincorporated 
association  is  a  proper  party  to  a  suit  for  the  reinstatement  of 
a  member  expelled  from  the  latter  association.*'' 

by  the  decisions  of  the  tribunal  A  bill  by  members  of  different 
fixed  by  the  organization  to  which    -  subordinate     lodges     against     the 

he  belongs.     Swafford   v.   Keaton,  grand  lodge  held  not  multifarious 

—  '6a.  App.  — ,  113  S.  E.  67.  although    each   had   some    interest 

SSPairchild  v.  Tillotson,   118  N.  which  was  not  precisely  the  same 

Y.  Mise.  Eep,  639,  195  N.  T.  Supp.  as   that   of   the    others,   where   all 

°^'  were  suspended  at  the  same  time 

M  Taylor  v.   Jackson,   273   Fed.  for  practically  the  same  cause  and 

™-  on  charges  preferred  at  the  same 

WBraden  v.  Lewis,  149  La.  837,  time   by   the    same   parties.    Most 

^^  So.  214.  Worshipful    United    Grand    Lodge 

86  Bill  held  to  state  a  cause  of  F.   &  A.   M.   v.  Murphy,   139   Md. 

action.     Most   Worshipful   United  225,  114  Atl.  876. 

Grand  Lodge  F.  &  A.  M.  v.  Mur-  87  Burke    v.    Monumental    Div., 

Phy,  139  Md.  225,  114  Atl.  876.  No.  52,  B.  of  L.  E.,  273  Fed.  707. 
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§3970. Necessity  for  exhausting  remedies  within  the 

organization.  Generally  a  member  is  bound  to  exhaust  all  his 
remedies,  by  appeal  or  otherwise,  within  the  organization  before 
invoking  the  aid  of  the  courts  to  procure  reinstatement.*'  And 
a  by-law  requiring  him  to  do  so  is  valid  and  binding  upon  mem- 
bers.*® But  if  an  order  of  expulsion  is  made  by  a  tribunal  of 
the  society  acting  without  jurisdiction,  or  in  disregard  of  the  ac- 
cused member's  fundamental  rights,  relief  at  the  hands  of  a 
court  may  be  sought  in  the  first  instance.®"  A  by-law  providing 
that  upon  any  wrongful  interpretation  of  the  by-laws,  the 
matter  must  be  taken  to  a  committee  of  the  society,  does  not 
apply  so  as  to  prevent  a  resort  to  the  courts  where  the  member 
has  no  knowledge  that  his  expulsion  resulted  from  a  wrongful 
interpretation  of  a  by-law  until  after  the  filing  of  the  society's 
answer  in  an  action  brought  by  him  against  it  for  damages  for 
his  wrongful  expulsion.®^  A  member  who  has  been  suspended 
may  abandon  or  withdraw  from  the  order  and  at  once  sue  for, 
damages  without  first  exhausting  his  remedies  within  the  order. 
But  where  he  has  not  withdrawn,  and  still  insists  that  he  is  a 
member  and  is  prosecuting  a  suit  to  compel  his  reinstatement, 
he  cannot  maintain  an  action  for  damages  against  the  ofScer 
suspending  him  until  he  has  exhausted  such  remedies.'^ 

XXIX.    CONTROL   OF   CORPORATION   BY    STOCKHOLDERS  OR  MEMBERS; 
POWER  OF  THE  MAJORITY 

A.  General  Bides 

§3973.  Powers   and   duties   of   majority — Majority  stock- 
holders as  trustees  for  minority.     While  in  a  strict  sense  it 

88Bonham     v.     Brotherhood     of  225   S.   W.    335;    Gardner  v.  East 

Eailroad  Trainmen,   146  Ark.   117,  Eock    Lodge,    etc.,    96    Conn.   198, 

225   S.   "W.   335;    Gardner   v.    East  113  Atl.   808. 

Rock   Lodge,    etc.,    96    Conn.    198,  90  Gardner  v.  East  Rock  Lodge, 

113   Atl.    308;    Gervasi   v.    Soeieta  etc.,   96   Conn.   198,  113  Atl.  308; 

Giusippi    Garibaldi,    96    Conn.    50,  Flynn  v.  Brotherhood  of  Eailroad 

112    Atl.    693;    Flynn    v.    Brother-  Trainmen,  111  Kan.  415,  207  Pac. 

hood    of    Railroad    Trainmen,    111  829. 

Kan.    415,   207   Pac.    829;    Sawtell  91  Gervasi    v.    Soeieta    Giusippi 

V.  Feser,  —  Tex.  Civ.  App.  — ,  235  Garibaldi,   96    Conn.   50,  112  Atl. 

S.  W.  960.  693. 

89  Bouham     v.     Brotherhood     of  92  Braden  v   Lewis,  149  La.  837, 

Railroad  Trainmen,   146  Ark.   117,  90  So.   214. 
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cannot  be  said  that  a  holder  of  the  majority  of  the  stock  of  a 
corporation  occupies  a  relation  of  trust,  yet  in  a  broader  and 
larger  sense  he  occupies  a  fiduciary  relation  to  the  minority 
stockholders  and  the  corporation,  who  can  act  only  through 
him.''  ' '  In  the  broader  sense  he  owes  to  the  other  stockholders 
and  the  corporation  the  duty  to  exercise  good  faith,  care  and 
diligence  to  conserve  the  property  of  the  corporation  and  to 
protect  the  interests  of  the  minority  stockholders,  and  any  act 
of  his,  in  dealing  with  the  property  of  the  corporation,  in  viola- 
tion of  this  duty,  for  his  own  selfish  interests  and  gain,  will  not 
and  cannot  be  recognized. "  '*  A  person  who  owns  a  large  ma- 
jority of  the  stock  of  a  corporation,  and  is  a  director  and  its 
president,  is  a  trustee  of  the  funds  of  the  corporation,  and  the 
utmost  good  faith  is  required  of  him  in  handling  and  accounting 
for  them,  and  the  burden  is  on  him  to  prove  how  they  were 
expended.** 

B.  Particvlar  Forms  of  Corporate  Control 

§3985.  One  person  as  majority  stockholder .'^ 

§  3986.  Control  by  stockholders  of  another  corporation.  "In- 
terlocking management  of  different  corporations  is  not  necessa- 
rily illegal,  but  it  is  often,  if  not  usually,  a  warning  sign  and  a 
challenge  to  inquiry.  If  it  be  a  mere  method  whereby  one 
person  or  group  under  different  corporate  names  may  contract 
with  himself  as  both  vendor  and  purchaser,  lender  and  borrower, 
and  where  the  funds  of  trusting  stockholders  pay  the  price  of 
such  transactions,  it  is  inherently  repugnant  to  every  conception 
of  equity."*'' 

§3987.  Control  by  combination  of  stockholders.*'  Where 
stock  is  pooled,  the  members  of  the  pool  must  deal  with  one 

98  Heffern    Co-operative    Conaol.  96  As  a  trustee  for  the  minority- 
Gold  M.  &  M.  Co.  V.  Gauthier,  22  see  §  3973,  supra. 
Aiiz.  67,  193  Pae.  1021.  97Rumery     v.     Standard     Seed 

94Hefeern    Co-operative    Consol.  Tester  Co.,  194  Iowa  325,  189  N. 

Gold  M.  &  M.  Co.  V.  Gauthier,  22  W.   667. 

Ariz.  67,  193  Pae.  1021.  98  Voting   trusts,    see    chap.    40, 

98  Bed  Bud.  Realty  Co.  v.  South,  supra. 
153  Ark.  380,  241  S.  W.  21. 
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another  honestly  and  in  good  faith.'^  The  duty  of  the  holders 
of  a  majority  of  the  stock  in  a  pool  to  the  minority  is  analogous 
to  that  of  the  owners  of  a  majority  of  the  stock  of  a  corporation 
to  the  minority.  And  though  a  pooling  agreement  provides 
that  a  majority  of  the  stock  composing  the  pool  shall  have  the 
power  to  determine  at  what  price  and  on  what  terms  the  stock 
in  the  pool  shall  be  sold,  one  member  who  has  acquired  control 
of  a  majority  of  the  stock  in  the  pool  will  not  be  permitted  to 
sell  all  of  the  stock  in  the  pool  to  himself  for  less  than  its  reason- 
able value  against  the  wishes  of  any  member  of  the  pool.^  Even 
though  the  ovraer  of  pooled  stock  has  a  right  to  withdraw  it  from 
the  pool,  he  has  no  right  to  withdraw  it  without  paying  the 
amount  of  a  lien  charged  thereon  by  the  provisions  of  the  pool- 
ing agreement  to  secure  the  reimbursement  of  a  member  who 
purchased  stock  for  the  pool.'* 

C.  In  What  Cases  Minority  May  Resort  to  Courts 

§  3992.  Intra  vires  acts  where  there  is  no  bad  faith— Rule 
stated.*  The  majority  stockholders  of  a  bank  may  ratify  the 
action  of  the  directors  in  cancelling  an  accommodation  note 
running  to  it  against  the  wishes  of  the  minority.*  So  long  as 
the  property  of  an  incorporated  church  is  appropriated  to  the 
purposes  for  which  its  members  are  associated,  and  none  of 
them  is  prevented  from  participating  in  its  use,  the  majority 
control  in  the  management  thereof,  in  the  absence  of  a  different 
rule  lawfully  established.^ 

§3994.  Ultra  vires  acts — Rule  stated.®  A  majority  of  the 
stockholders  cannot  authorize  the  expenditure  of  corporate 
funds  to  defend  suits  brought  against  directors  individually  not 
affecting  the  corporation's' rights.' 

99  Robertson  v.  Kiat  Nat.  Bank,  4  Iowa    State    &    Sav.    Bank  v. 

35  Idaho  363,  206  Pae.  689.  City  National  Bank,  106  Neb.  397, 

1  Robertson  v.  First  Nat.  Bank,      183  N.  W.  982. 

35  Idaho  363,  206  Pae.  689.  5  Lost   River   Norwegian   Bvan- 

2  Robertson  v.  Pirst  Nat.  Bank,  gelieal  Lutheran  Cong.,  149  Minn. 
35  Idaho  363,  206  Pae.  689.  379,  183  N.  W.  954. 

3  See  Iowa  State  &   Sav.  Bank  6  See  also  §  4062,  infra. 

V.   City  National  Bank,   106  Neb.  7  As  a  suit  by  former  minority 

397,    183    N.    W.    982,    quoting    6  stockholders    to    cancel    sales    of 

Fletcher  Cyc.   Corp.,  §3992.     And  their    stock    to    directors   om   the 

see  §4065,  infra.  ground   of  fraud.    Jesse  v.  Tour- 
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§  3997.  Bad  faith  or  fraud— Rule  stated.*  It  is  a  fraud  on 
minority  stockholders  for  the  majority  to  illegally  issue  to 
themselves  stock  in  consideration  for  past  services.^  A  convey- 
ance by  a  corporation  of  all  of  its  property  to  a  mortgagee  there- 
of in  satisfaction  of  the  mortgage  is  not  rendered  fraudulent 
as  to  minority  stockholders  because,  as  a  part  of  the  considera- 
tion thereof,  the  mortgagee  releases  a  majority  stockholder  from 
his  personal  guaranty  of  the  corporate  debt,  nor  because  it  agrees 
that  the  majority  stockholder  or  the  corporation  may  use  the 
property  without  paying  rent  pending  efforts  to  seU  it,  where 
it  was  not  so  used.^" 

§  3998.  —  Misappropria,tion  or  diversion  of  corporate  funds 
or  assets.^^  Majority  stockholders  cannot  appropriate  the 
property  of  the  corporation  to  their  own  advantage.^^  As  against 
the  will  of  minority  stockholders,  the  purchase  of  stock  with  cor- 
porate funds  and  its  distribution  to  officers  and  trustees  of  the 
corporation,  who  together  own  a  majority  of  the  stock,  is  illegal.^' 

D.  Bights  of  Minority  in  Regard  to  Amendments  of  Charter  ^* 

§  4001.  Amendments  authorized  by  charter.  An  amendment 
or  change  may  be  made  by  suqh  number  of  votes  as  the  articles 
or  statutes  in  force  at  the  time  of  incorporation  may  provide. 
If  the  statute  requires  a  majority  vote  only,  that  number  is 
sufficient,  but  if  it  requires  the  consent  of  more  than  that  num- 
ber, or  all,  of  the  stockholders,  the  amendment  or  change  can- 
not be  made  until  the  requisite  number  consent  thereto  as  pro- 
vided in  the  statute.^*  Statutory  provisions  on  this  subject  are 
as  much  a  part  of  the  corporate  charter  as  though  written  into 
the  artieles.^^    Unanimous  consent  is  not  necessary  where  the 

wheel   Drive   Auto    Co.,    J77   Wis.  IZHeffern    Co-operative    Consol. 

627,  189  N.  W.  276.  Gold  M.  &  M.  Co.  v.  GautMer,  22 

8  See    also    §4063,    infra.  Ariz.  67,   193  Pae.   1021. 

9  Wilson  V.  Brown,  269  Pa.  225,  IS  Joyce  v.  Congdon,  114  Wash. 
112  Atl.  1.  289,  195  Pac.   29. 

lOKorn  V.   Spokane    &   Eastern  14  See  also  chap.  57,  infra. 

Trust  Co.,  276  Fed.  68.  15  Weeds  v.   Emma  Copper   Co., 

11  See-  also  §  4062,  infra.  58  Utah  524,  200  Pac.  517. 

Payment    of   excessive    salaries,  16Weede  v.   Emma   Copper   Co., 

see  §§  2779,  2780,  supra.  58  Utah  524,  200  Pae.  517. 
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statute  authorizes  amendments  to  be  made  by  a  vote  of  two- 
thirds  of  the  stock.^'  An  amendment  of  the  articles  of  incor- 
poration changing  the  name  of  the  corporation  and  increasing 
the  amount  of  its  capital  stock,  if  effected  as  the  statute  re- 
quires, is  binding  on  nonconsenting  stockholders.^*  A  statutory 
provision  that  the  personal  or  individual  liability  of  the  holder 
of  full-paid  capital  stock  for  assessments  shall  not  be  changed 
without  the  consent  of  all  the  stockholders  does  not  require  the 
consent  of  all  of  them  to  an  amendment  authorizing  assess- 
ments on  full-paid  stock  enforceable  against  the  stock  only 
and  not  against  the  stockholders  personally. ^^ 

§  4003.  Amendments  not  authorized  by  charter — Radical  or 
fundamental  changes.  In  the  absence  of  a  reserved  power  to 
do  so,  there  can  be  no  alteration  of  the  terms  of  the  contract 
under  which  a  stockholder,  as  such,  possesses  his  rights,  without 
his  consent.*"  The  stockholders  contract  with  each  other  that 
their  money  shall  be  employed  for  the  purposes  specified  in  the 
certificate  of  incorporation  and  for  no  other  purpose.  What 
the  majority  determine  within  the  scope  of  their  mutual  contract, 
they  each  agree  to  abide  by,  but  there  their  mutual  eon- 
tract  ends.*^  No  majority,  however  large,  has  a  right  to  divert 
the  corporate  capital  to  any  purpose  not  consistent  with  and 
growing  out  of  the  original  fundamental  joint  intention  of  the 
members  of  the  corporation  as  evidenced  by  the  purposes  speci- 
fied in  the  certificate  of  incorporation.**  According  to  some 
of  the  courts  a  corporation  cannot  amend  its  charter  so  as  to 
permit  the  issuance  of  preferred  stock  without  the  consent  of 
all  of  its  common  stockholders.*' 

§  4005.  Effect  of  reservation  by  state  of  power  to  alter, 
amend  or  repeal  charter — In  general.**   Where  the  right  to  pro- 

17  Korn  V.  Spokane  &  Eastern  21  Allen  v.  Francisco  Sugar  Co., 
Trust  Co.,  276  Fed.  68.  92  N.  J.  Bq.  391,  110  Atl.  37. 

18  German- American    Mercantile  22  Allen  v.  Francisco  Sugar  Co., 
Bank  v.  Foster,  116  Wash.  313,  199  92  N.  J.  Eq.  391,  110  Atl.  37. 
Pae.  314.  23  See  §3622,  supra. 

ISWeede   v.   Emma   Copper   Co.,  24  See  also  chap.  57,  infra. 

58  TJtah  524,  200  Pae.  517. 

20  Peters  v.  United  States  Mtg. 
Co.,  —  Del.  Oh.  — ,  114  Atl.  598. 
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vide  for  amendment  under  general  law  is  reserved,  and  a  gen- 
eral law  permits  amendments  changing  the  par  value  of  stock, 
etc.,  an  amendment  changing  shares  of  the  par  value  of  one 
hundred  dollars  to  shares  without  par  value,  with  a  provision 
for  the  exchange  of  shares  by  stockholders,  is  constitutional  as 
against  minority  stockholders.^^ 

E.  Bights  of  Minority  as  to  Sale,  Exchcmge,  or  Lease  of  Cor- 
porate Property 

§4011.  Power  of  majority  to  dispose  of  all  of  corporate 
property— General  rule.*® 

§4013.  — Where  sale  is  part  of  corporate  business.*'' 

§4014.  — Where  sale  expressly  authorized  by  statute.*^ 

§4015.  Power  of  majority  to  lease  all  of  corporate  prop- 
erty.** 

§4017.  Taking  stock  of  another  corporation.*" 

G.  Defenses  Against   Minority   Stockholders 

§4023.  Laches,   ratification   and   estoppel — General   rule.*' 

Laches  does  not  begin  to  run  against  the  right  of  a  minority 
stockholder  to  relief  against  a  sale  or  transfer  of  all  of  the 
corporate  assets  for  an  inadequate  price  **  or  without  author- 
ity and  in  fraud  of  his  rights,**  until  he  has  knowledge  of  the 
wrong  or  neglects  to  avail  himself  of  a, reasonable  opportunity 
to  discover  the  facts.  A  minority  stockholder  who  participates 
in  a  contract  providing  that  a  majority  stockholder  shall  man- 
age the  corporation  and  two  others,  which  he  also  controls,  in 
their  dealings  with  each  other,  cannot  complain  that  this  method 

25  Eandle   v.    Winona   Coal   Co.,  30  See  §  1211,  supra. 

206  Ala.  254,  19  A.  L.  E.  118,  89  31  See    also    §  4073,    infra. 

So.  790.  32  Tierney  v.  United  Pocahontas 

26  See  §1206   et  seq.,  supra.  Coal   Co.,   85   W.   Va.   545,   102   S. 

27  See  §1207,  supra.  E.  249. 

28  See  §  1210,  supra.  33  0  'Brien  v.  O  'Erien,  238  Mass. 
89  See    §1235,    supra.  403,  131  N.  E.  177. 
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of  business  is  carried  out.  He  must  submit  to  any  mistakes  of 
judgment  on  the  part  of  such  majority  stockholder,  and  can 
complain  only  if  he  can  show  that  the  majority  stockholder 
sacrificed  the  interests  of  the  minority  stockholder  to  his  own.'* 
And  where  he  has  knowledge  of  a  proposed  act  on  the  part  of 
the  corporation  in  time  to  prevent  its  consummation,  and  makes 
no  objection  thereto,  thereby  acquiesces  in  and  consents  to  such 
action,  and  cannot  repudiate  such  consent  long  after  the  trans- 
action has  become  interwoven  with  other  business  affairs  of 
the  corporation.*^  Minority  stockholders  may  be  estopped  to 
contend  that  an  amendment  of  the  articles  of  incorporation  in- 
creasing the  powers  of  the  corporation  is  void  because  not  made 
by  unanimous  consent  of  all  the  stockholders.*^ 

§  4027.  Statutory  provisions  for  compensating^  dissenting 
stockholders.  Statutes  in  some  states  provide  that  where  a 
corporation  transfers  all  its  property,  the  corporation  or  a  dis- 
senting stockholder  may  obtain  an  appraisal  of  the  value  of  a 
dissenting  stockholder's  stock,  and  that  the  corporation  may  pay 
or  the  stockholder  may  recover  the  same."'  Under  such  a  pro- 
vision the  corporation  may  be  called  upon  to  pay  a  larger  sum 
to  the  minority  stockholders  as  the  value  of  their  interest  than 
their  proportionate  share  of  the  amount  realized  on  the  sale.'' 
A  vote  to  sell  which  is  a  mere  nullity  because  the  sale  was  not 
previously  authorized  or  subsequently  approved  by  the  Public 
Utilities  Commission  does  not  give  a  dissenting  stockholder  a 
right  to  a  valuation  of  his  stock  under  the  Maine  statute." 

34  Pigeon  Eiver  E.  Co.  v.  Cham-  denee    to    show   that   the   statute 

pion  Fibre  Co.,  280  Fed.  557,  cer--  as   to   amendments  was  not   eom- 

tiorari  denied  —  TJ.  S.  • — ,   67  L.  plied   with.     Korn  v.    Spokane  & 

Ed.  — ,  43  Sup.  Ct.  14.  Eastern  Trust  Co.,  276  Fed.  68. 

36  Pigeon  Eiver  E.  Co.  v.  Cham-  37Penderson   v.   Franklin  Light 

pion  Fibre  Co.,  280  Fed.  557,  eer-  &  Power  Co.,  120  Me.  231,  113  Atl. 

tiorari  denied  —  U.  S.  — ,  67  L.  177;   In   re   Bickerton,  232  K.  Y. 

Ed.  — ,  43  Sup.  Ct.  14.  1,  133  N.  E.  41,  dismissing  ap 


36  As  where  they  make  no  objee-  from  187  N.  Y.  Supp.  927;  Murrin 

tion  to  the   amendment  for  many  v.  Archbald  Consol.  Coal  Co.,  187 

years,    and   do   not    object   to   the  N.   Y.   Supp.   606. 
introduction      of      the      amended  38  In    re    Bickerton,    187    N.  Y. 

articles  in  evidence  on  the  ground  Supp.    267,    appeal    dismissed   232 

that  the  amendment  had  not  been  N.  Y.  1,  133  N.  B.  41. 
duly  authorized  and  offer  no  evi-  39Fender80B  v.  Franklin  Light 
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Where  a  corporation  organized  for  the  purpose,  among  other 
things,  of  manufacturing  butter  and  cheese,  is  expressly  given 
power  to  lease  its  plant  to  others  for  manufacturing  such 
products,  nonconsenting  stockholders  are  not  entitled  to  an  ap- 
praisal of  their  stock  and  the  payment  of  its  value  by  the  cor- 
poration because  it  leases  its  plant  and  everything  connected 
therewith  for  one  year  to  another  corporation  organized  for  the 
same  general  purposes.*" 

Under  the  New  York  statute  the  appraisers  are  not  author- 
ized to  determine  the  value  of  the  stock  upon,  their  own  inspec- 
tion, judgment  and  view,  but  must  take  competent  evidence  on 
the  subject  and  preserve  a  record  thereof.*^  In  that  state  the 
court  appointing  the  appraisers  retains  jurisdiction  of  the  pro- 
ceeding for  the  purpose  of  prescribing  the  manner  in  which  pay- 
ment for  the  stock  shall  be  made,  and  is  also  required  to  pass 
upon  the  report  of  the  appraisers,  and  to  examine  their  pro- 
ceedings and  determine  whether  they  were  in  conformity  to  law, 
and  to  confirm  or  reject  their  report.*^  In  Maine  provision  is 
made  for  an  appeal  from  a  decree  determining  the  value  of 
the  stock.*^ 

A  stockholder  receiving  the  appraised  value  of  his  stock 
under  such  a  provision  ceases  to  be  a  stockholder  and  his  stock 
becomes  the  property  of  the  corporation.** 

XXX.  DEALINGS  BETWEEN  CORPORATION  AND  ITS  STOCKHOLDERS 
AND  DEALINGS  OF  STOCKHOLDERS  WITH  CORPORATE  PROPERTY 

§  4030.  Validity  of  contracts  between  corporation  and  stock- 
holder— General  rule.    Generally  speaking,  a  stockholder  may 

&  Power    Co.j    120    Me.    231,    113  appeal  shall  be  heard  at  the  next 

■A^tl-   177.  term     of     the     Supreme     Judicial 

10  In  re  Knaisch,  195  N.  Y.  Supp.  Court  where  the  petition  is  pend- 

323.  ing.     An  appeal  "to  the  next  law 

«In  re  Biekerton,  232  N.  Y.  1,  court   to   be   held   in   the,  district 

133   N.   E.    41,    dismissing    appeal  where   said    cause   was   pending," 

from  and  in   effect  reversing   187  is    void    and    will    be    dismissed. 

N.  Y.  Supp.  927.  Eenderson    v.    Franklin    Light    & 

«In  re  Biekerton,  232  N.  Y.  1,  Power  Co.,  120  Me.  231,  118  Atl. 

133   N.   E.    41,    dismissing    appeal  177. 

from  and  in  effect  reversing   187  44Murrin    v.    Archbald    Consol. 

N.  Y.  Supp.   927.  Coal  Co.,  187  N.  Y.  Supp.  606. 

*'The  statute  provides  that  an 
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deal  or  contract  with  the  corporation  to  the  same  extent  as  a 
stranger,  and  his  resulting  rights  and  liabilities  will  be  the  same 
as  those  of  a  stranger.*^  A  corporation  seeking  to  avoid  a  con- 
tract with  a  majority  stockholder  must  account  to  him  for  any 
benefit  received  by  it  from  the  transaction.*^  A  stockholder 
who  is  als.o  an  officer  and  director,  and  who  without  receiving 
any  direct  consideration  therefor  and  without  any  language  of 
qualification,  signs  his  name  on  the  back  of  a  note  given  by  the 
corporation  to  itself  to  be  negotiated  for  the  purpose  of  pro- 
curing money  for  the  corporation,  is  liable  under  the  Missouri 
negotiable  instruments  law  as  an  indorser,  and  is  entitled  to 
notice  of  dishonor  on  nonpayment  of  the  note.*'' 

§  4031.  —  Loans  to  corporation.** 

§  4032.  —  Purchase,  sale  or  lease.  Persons  who  transfer  to 
the  corporation  stock  inherited  by  them  in  consideration  of  an 
agreement  by  the  corporation  and  the  other  stockholders 
guaranteeing  them  against  liability  upon  an  indorsement  of  a 
corporate  note  by  their  ancestor  are  estopped  to  set  the  transfer 
aside  for  constructive  fraud  after  it  has  been  executed  by  the 
other  parties.*^  An  oral  contract  between  stockholders  under 
which  they  are  to  purchase  property  which  is  to  be  turned  over 
to  the  corporation  on  its  reimbursing  them  for  the  purchase 
price,  and  pursuant  to  which  title  to  such  property  is  taken  in 
the  name  of  one  of  them,  is  void  under  the  statute  of  frauds. 
But  v/here  the  corporation  refuses  to  accept  the  property,  the 
stockholder  in  whose  name  title  was  taken  may  be  held  liable 
to  the  other  for  the  amount  advanced  by  the  latter  in  an  action 
of  assumpsit  for  money  had  and  received.^"  In  a  suit  by  a 
minority  stockholder  of  a  mining  company  to  recover  for  the 

46  Crane  v.  Downs,  108  Kan.  599,  Go.   v.   Gauthier,  22  Ariz.  «7,  193 

196  Pac.  600;  Steelman  v.  Oregon  Pac.    1021. 

Dairymen 's   League,   97   Ore.   535,  « Crane  v.  Downs,  108  Kan.  599, 

192   Pac.   790.  196  Pac.  600. 

46  Where    it    seeks    to    avoid    a  48  See  §  520,  supra, 

mortgage    given    by    it    in    return  49Friek  v.   Eockwell  City  Can- 

for  property  of  less  value,  it  must  ning  Co.,  192  Iowa  11,  181  N.  W. 

pay   the   reasonable   value   of   the  475. 

property     received.       Heffern     Co-  60  De     Croupet    v.    Frank,    212 

operative   Consol.    Gold   M.    &   M.  Mich.  465,  180  N.  W.  363. 
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corporation  ore  land  purchased  by  a  director  and  leased  by  him 
to  the  company,  on  the  ground  of  fraud,  where  the  court  found 
that  the  transaction  was  free  from  fraud  it  was  held  that  It 
would  decree  specific  performance  of  an  agreement  by  the 
director  to  convey  said  property  to  the  corporation  on  his  being 
reimbursed  for  what  he  paid  for  it." 

§4033.  — Guaranty  of  corporate  debts.  The  fact  that  a 
person  who  is  a  large  stockholder  of  a  corporation,  and  an  in- 
dorser  on  a  large  amount  of  its  debts,  will  be  relieved  as  such 
indorser  by  the  payment  of  said  debts  from  a  fund  derived  from 
the  sale  of  certain  property  of  the  corporation,  is  not  sufficient 
consideration  for  his  oral  promise  to  perform  an  obligation  of 
the  corporation  necessary  to  be  performed  in  order  to  secure  the 
fund  for  the  purpose  of  paying  such  debts.  Such  promise  is 
collateral,  and  the  benefits  arising  are  too  remote  to  be  a  valid 
consideration  for  the  same.*^ 

§4035.  — Frauds  upon  other  stockholders.  For  the  holder 
of  a  majority  of  the  stock  of  a  corporation,  who  is  also  its  presi- 
dent and  managing  director,  and  dominates  and  controls  its  busi- 
ness affairs,  to  procure  by  the  vote  of  his  majority  shares  a  mort- 
gage upon  property  of  the  corporation  in  return  for  property 
worth  half  the  amount  of  the  mortgage  is  oppressive  and  unfair, 
and  justifies  the  corporation  is  rescinding  the  mortgage.  And 
this  is  true  although  at  the  stockholders'  meeting  there  was  no 
dissenting  vote  to  the  resolution  authorizing  the  transaction,  since 
any  dissenting  votes  by  minority  stockholders  would  have  been 
unavailing.^' 

§  4036.  —  Operation  and  effect.  A  provision  of  a  by-law  of 
an  incorporated  fruit  growers'  association  that  the  cancellation 
or  abandonment  of  a  grower's  contract  with  it  should  ipso  facto 
cancel  and  terminate  his  membership,  "together  with  all  benefits 
accruing  thereunder,"  was  held  not  to  deprive  a  grower,  who 

Bl  Presidio  Mining  Co.  v.  Over-  BSHefEern    Co-operative    Consol. 

ton,  270  Fed.  388,  certiorari  de-  Gold  M.  &  M.  Co.  v.  Gauthier,  22 
Hied  256  U.  S.  694,  65  L.  Ed.  1175.      Ariz.  67,  193  Pac.  1021. 

B2  City  of  Elkins  v.  Elkins  Elee-         ' 
trie  E.  Co.,  87  W.  Va.  350,  105  S. 
E.  233. 

895 


§  4036]  Private  Cobpokations  [Ch.  56 

voluntarily  canceled  his  membership,  of  his  right  to  a  pro  rata 
share  of  a  surplus  accruing  to  the  association  from  the  sale  and 
purchase  of  fruit  and  charges  therefor,  in  which  his  contract 
with  the  association  provided  that  he  should  share.^* 

§4043.  Knowledge  of  corporate  affairs  as  imputable  to 
stockholders  dealing  with  corporation.  Knowledge  of  the 
corporation  as  to  the  acts  of  its.  agent  does  not  necessarily  imply 
notice  to  its  stockholders.^^  Stockholders  are  not  charged  with 
knowledge  of  the  corporation's  insolvency.^^  A  stockholder  is 
not  chargeable  with  constructive  notice  of  facts  which  an  exam- 
ination of  the  corporate  books  miight  have  led  him  to  discover, 
where  he  has  no  actual  knowledge  of  circumstances  which 
would  lead  him  to  examine  them  or  of  the  matters  which  appear 
therein,  and  there  is  no  duty  imposed  upon  him  by  law  to 
examine  them.^'' 

XXXI.    ACTIONS  BY  STOCKHODDEES  TO  ENFORCE  INDIVIDUAL  EIGHTS, 
OE  EEDEESS,  OE  PEEVENT  INDIVIDUAL  INJURIES 

§4050.  In  general.^*  A  stockholder  may  sue  an  ofBeer  or 
director  in  his  own  right  for  an  injury  solely  to  himself  as  an 
individual.^'  The  rule  that  a  stockholder  may  sue  a  director 
or  other  ofScer  for  the  violation  of  a  duty  arising  upon  a  special 
contract  has  no  application  where   the  contract  is  void.®" 

Where  one  of  several  joint  adventurers  obtains  his  share  of 
property  purchased  for  them  for  nothing  by  false  representa- 
tions as  to  the  amount  paid  for  it,  and  the  property  is  after- 
wards transferred  to  a  corporation  which  issues  stock  for  it,  and 

B4  Hood    Eiver    Orchard    Co.    v.  58  Eecovery   by   stoekhdlder  for 

Stone,  97   Ore.   158,   191  Pac.  662.  individual  losses  as  a  bar  to  stoek- 

55 Bryan  v.  Fairfax  Forest  Min.  holder's  suit  in  behalf  of  corpora- 

&  Mfg.  Co.,  89  W.  Va.  314,  109  S.  tion,  see  §  4092,  infra. 

E.  323.  69  Seitz  v.  Michel,  148  Minn.  80, 

56  American  Well  &  Prospecting  12  'A.  L.  E.  1060,  181  N.  W.  102. 
Co.  V.  Blakemore,  —  Cal.  — ,  198  As  to  the  distinction  between 
Pac.  779,  citing  6  Fletcher  Cyc.  individual  and  corporate  causes  of 
Corp.,  §  4043.  action,  see  §  4051,  infra. 

57  Knowledge  of  fraud  inducing  60  Seitz  v.  Michel,  148  Minn.  80, 
him  to  purchase  stock.  Prewitt  12  A.  L.  B.  1060,  181  N.  W.  102. 
V.     Sunnymead     Orchard     Co.,    — 

Cal.  — ,  209  Pac.  995. 
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such  stock  is  divided  among  such  adventurers,  a  court  of  equity- 
may  compel  the  one  guilty  of  the  fraud  to  transfer  his  stock 
to  them  or  may  cancel  his  stock.®!  rpj^g  corporation  is  merely  a 
nominal  or  formal  party  to  a  suit  to  cancel  such  stock,  and  the 
rule  that  a  stockholder  must  demand  action  by  the  corporation 
before  suit  has  no  application.®^ 

The  owner  of  a  majority  of  the  stock  of  a  corporation  may 
mamtain  a  personal  action  for  damages  against  persons  who 
fraudulently  induce  him  to  vote  for  a  resolution  of  bankruptcy 
of  the  corporation,  as  a  result  of  which  he  loses  his  stock.®' 
His  measure  of  damages  in  such  case  is  the  resulting  deprecia- 
tion in  the  value  of  the  stock.®*  The  adjudication  in  bankruptcy 
of  the  corporation  is  not  res  judicata  in  such  action  as  to  the 
financial  condition  of  the  company  at  the  time  of  the  perpetra- 
tion of  the  fraud.®^ 

XXXII.  EEMEDIES  OF  STOCKHOLDERS  FOR  INJURIES  TO  CORPORATION  ; 
RIGHTS  OF  ACTION   AND  PROCEDURE 

§4051.  In  general;  corporate  and  individual  wrongs  dis- 
tinguished. As  a  rule  a  stockholder  cannot  maintain  an  action 
in  his  own  name  to  enforce  the  rights  of  the  corporation,  but 
such  actions  can  only  be  maintained  by  the  corporation  itself 
pursuant  to  authorization  by  its  board  of  directors.®®  '  A  stock- 
holder does  not,  as  such,  represent  the  corporation,  and  only 
under  exceptional  circumstances  may  he  act  in  its  behalf.®''    He 

61  Moe  V.  Lowry,  69   Colo.   371,  ured  by  its  assets,  liabilities,  etc., 

194  Pae.   363.  controls.    Its  prior  and  subsequent 

68  Moe  V.  Lowry,   69   Colo.    371,  values  are  questions  of  fact  for  the 

194  Pac.   363.  jiiry.     Page    v.    Clark,   119   N.    Y. 

63  Evidence  as  to  fraud  held  to  Misc.  110,  195  N.  Y.  Supp.  529. 
make  a  case  for  the  jury.  Page  65  To  permit  the  bankruptcy 
V.  Clark,  119  N.  Y.  Misc.  110,  195  proceedings  to  protect  the  defend- 
N.  Y.  Supp.  529.  ants    against    a   suit   for    damages 

64  The  damages  are  the  differ-  under  such  circumstances  would 
ence  between  the  value  of  the  be  to  permit  them  to  take  advan- 
stock  prior  to  the  institution  of  tage  of  their  own  fraud.  Page  v. 
the  bankruptcy  proceedings  and  its  Clark,  119  N.  Y.  Misc.  110,  195  N. 
value  after  the  fraud  was  consum-  Y.  Supp.  529. 

mated.    If  it  had  no  market  value  66  Red  Bud  Realty  Co.  v.  South, 

prior  to,  the  institution  of  the  pro-       153  Ark.  380,  241  S.  W.  21. 
ceedings,  its   actual   value,   meas-  67  Hartman  v.  Oatman  Gold  Min. 
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cannot  maintain  an  action  against  directors  for  his  individual 
damages  resulting  from  a  general  loss  sustained  by  the  corpora- 
tion.^* Nor  can  he  maintain  a  personal  action  for  the  indirect 
injury  done  him  individually  as  the  indirect  result  of  an  injury 
to  the  corporation.®*  And  where  he  has  no  individual  right  of 
action  against  an  officer  for  misappropriation  of  corporate  funds, 
he  has  none  against  third  persons  who  persuaded  the  officer  to 
misappropriate  them,  without  regard  to  the  motives  which  actu- 
ated such  third  persons.'"  So,  an  individual  stockholder  can- 
not sue  officers  or  directors  for  the  wrongful  diversion  of  cor- 
porate funds,  although  the  purpose  of  the  officer  was  to  make 
such  stockholder's  stock  unsalable.'^  And  he  has  no  absolute 
right  to  compel  an  accounting  to  him  by  the  corporation  or  its 
officers  of  the  receipts,  assets  and  property  of  the  corporation.'^ 
And  a  stockholder  of  a  national  bank  cannot  maintain  a  suit  for 
his  own  exclusive  benefit  to  enforce  the  statutory  liability  of 
directors  for  losses  due  to  their  negligence  and  mismanage- 
ment.'' 

§  4053.  Eight   to   sue   in   equity   or   equitable   action.    A 

stockholder  may  sue  in  a  representative  capacity  and  for  the 
benefit  of  the  corporation  to  subject  officers  or  directors  to 
liability  for  losses  due  to  negligence,  mismanagement,  or  the 
misappropriation  of  corporate  funds,  where  the  corporation  re- 
fuses to  sue,  or  a  demand  upon  its  officers  to  sue  would  be  un- 
availing,''* as  where  it  is  under  the  control  of  the  alleged  wrong- 
doers.'^ Such  a  suit  is  in  legal  effect  a  suit  by  the  corporation 
conducted  by  the  stockholder  as  its  voluntary  representative.'^ 
The  cause  of  action  belongs  to  the  corporation,  and  not  to  the 
stockholders  individually  or  collectively,"  and  the  stockholder 

&   Milling   Co.,   22   Ariz.   476,   198  Co.,  117  N".  Y.  Misc.  610,  193  N.  Y. 

Pae.    717;    Wilson   v.    Brown,    269  Supp.  26,  judgment  aff'd  193  N.  Y. 

Pa.  225,  112  Atl.  1.  Supp.  925,  933. 

68  Harris  v.  Pearsall,  116  N.  T.  VSDawkins  v.  Mitchell,  149  La. 
Misc.  Eep.  366,  190  N.  T.  Supp.  61.  1038,  90  So.  396. 

69  Busch  V.  Mary  A.  Eiddle  Co.,  7*  Bricksson  v.  Boyum,  150  Minn. 
283  Fed.  443.  192,  184  N.  W.  961. 

70  Seitz  V.  Michel,  148  Minn.  474,  75  Seitz  v.  Michel,  148  Minn.  80, 
181  N.  W.   106.  12  A.  L.  E.  1060,  181  N.  W.  102. 

71  Seitz  V.  Michel,  148  Minn.  80,  76  Ericksson     v.     Boyum,     150 
12  A.  L.  R.  1060,  181  N.  W.  102.  Minn.  192,  184  N.  "W.  961. 

78  Bell   y.   Frank   Gilbert  Paper  77  Seitz    v.    Michel,    148   Minn. 
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must  sue  in  a  representative  capacity  for  its  benefit  and  not  for 
the  damages  to  him  individually.'" 

§4055.  Bi^ht  of  stockholder  to  defend,  intervene  or  cross- 
complain  in  suit  by  another  a^rainst  the  corporation.     Mem- 
bers or  stockholders  are  entitled  to  defend  legal  proceedings  on 
behalf  of  themselves  and  other  members  or  stockholders  for 
the  benefit  of  the  corporation  if  the  trustees  or  directors  of 
the  corporation  are  wilfully  or  fraudulently  neglectful  in  look- 
ing after  its  interests.'"     And  "where  it  is  alleged  that  the 
directors  of  a  defendant  corporation  refuse  to  defend  a  suit  to 
the  prejudice  of  stockholders,  a  court  of  equity  will  permit  one 
or  more  stockholders  to  intervene  and  become  parties  defendant, 
so  as  to  file  an  answer,  not  for  the  corporation,  but  on  their  own 
behalf,  to  protect  their  own  interest,  and  that  of  all  other  stock- 
holders who  may  choose  to  join  them  in  the  defense." *°    "Many 
reasons,  such  as  the  appearance  of  fraud,  collusion  or  bad  faith 
on  the  part  of  the  directors  of  the  corporation,  or  where  they 
stand  in  a  dual  relation  which  prevents  an  unprejudiced  exercise 
of  judgment,  or  where  a  corporation  threatens  by  collusion  or 
otherwise  to  neglect  the  proper  defense  of  a  suit,  have  been  held 
sufficient."'''    A  stockholder  may  intervene  in  an  action  and 
have  a  judgment  fraudulently  confessed  against  it  by  its  officers 
set  aside  and  defend  the  action  on  behalf  of  the  corporation.'^ 
A  petition  by  a  stockholder,  asking  leave  to  be  made  a  party 
defendant  to  set  up  a  defense  not  made  by  the  corporation,  must 
disclose  the  facts  constituting  the  defense,  so  the  court  may  know 
that  it  would  not  be  frivolous.'* 

474,   181   N.    W.    106;    Harris    v.  81  Atlantic  Eefining  Co.  v.  Port 

Pearsall,  116  N.  T.  Mise.  366,  190  Lobos   Petroleum   Corp.,   280   Fed. 

N.  Y.  Supp.  61.  934;  s.  >:.,  283  Fed.  681. 

"Seltz    V.    Michel,    148    Minn.  82  Manahan    v.    Petroleum    Pro- 

80,  12  A.  L.  E.  1060,  181  N.  W.  ducing  &  Eefining  Co.,  189  N.  Y. 

l^S.  Supp.    127. 

™  Congregation      Dorshe       Tov  83  In    Atlantic    Eefining    Co.    v. 

Anshe    Poland     v.     Congregation  Port   Lobos   Petroleum    Corp.,   280 

Bnai  David  Ghave  Zedak,  300  111.  Fed.  934,  a  stockholder's  petition 

115,  133  N.  E.  48.  was  held  to  be   insufficient.     But 

"» Atlantic  Eefining  Co.  v.  Port  an  amended  petition  subsequently 

Lobos  Petroleum   Corp.,   280   Fed.  filed  by  him  in  the  same  case  was 

934;  s.  e.,  283  Fed.   681.  held  to   state   facts   entitling   him 
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§4056.  Right  as  affected  toy  insolvency,  receivership  or 
bankruptcy.  A  stockholder  of  an  insolvent  national  bank  may 
sue  in  a  representative  capacity  in  behalf  of  himself  and  all  other 
stockholders  to  enforce  the  statutory  liability  of  directors  for 
losses  due  to  their  negligence  and  mismanagement,  where  it  ap- 
pears that  the  receiver  has  failed  or  refused  to  sue  on  demand, 
or  that  such  a  demand  would  have  been  useless.  In  such  ease 
the  judgment  recovered  inures  to  the  benefit  of  the  receiver.'* 

§  4058.  Who  are  regarded  as  stockholders  entitled  to  sue— 
In  general.**  The  right  of  a  stockholder  to  maintain  such  an 
action  inheres  in  and  attaches  to  his  ownership  of  the  stock,  and 
does  not  exist  apart  from  that  ownership.  In  order  that  a  per- 
son may  maintain  such  an  action,  therefore,  he  must  be  a  stock- 
holder when  the  action  is  brought.*®  So  the  action  cannot  be 
maintained  by  a  former  stockholder  who  has  sold  his  stock, 
where  he  had  knowledge  of  the  alleged  wrong  complained  of 
before  he  made  the  sale.*''  It  is  sufficient  for  the  plaintiff  to 
allege  that  he  is  the  owner  of  the  stock,  and  he  need  not  show 
the  origin  of  his  ownership.**  An  equitable  owner  of  stock  may 
maintain  the  action,  and  it  is  not  necessary  that  the  plaintiff  be 
a  stockholder  of  record.*® 

§  4060.  —  Transferees  after  injury  complained  of.  The  fact 
that  the  plaintiff's  stock  belonged  to  directors  charged  with 
negligence  at  the  time  when  they  committed  the  negligent  acts 
complained  of  does  not  affect  his  right  to  maintain  a  stock- 
holder 's  suit  to  recover  on  behalf  of  the  corporation  for  losses 

to  intervene  and  defend.    Atlantic  have  surrendered  their  shares,  one 

Refining      Co.      v.      Port      Lobos  of   them   cannot  maintain  such  a 

Petroleum  Corp.,  283  Fed.  681.  suit.       Clarkson     v.     Davies,    50 

84Dawkina  v.  Mitchell,  149  La.  Ontario  L.  R.  554. 

1038,  90  So.  396.  87  Mitchell  v.  Beachy,  110  Kan. 

8B  Right     of     person     acquiring  60,  202  Pac.  628. 

stock   from   alleged  wrongdoer   to  88  Security  Trust  Co.  v.  Pritch- 

sue,   see   §  4060,  infra.  ard,  190  N.  T.  Supp.  871,  aff'd  201 

86  Mitchell  V.  Beachy,  110  Kan.  N.   Y.   App.   Div.   142,   194  N.  T. 

60,  202  Pac.  628.  Supp.  486. 

"Where   the    corporation   has   be-  89  Security  Trust  Co.  v.  Pritch- 

come  defunct  by  a  transfer  of  all  ard,  190  N.  Y.  Supp.  871,  aff'd  201 

of   its   assets   to   another   corpora-  N.   Y.   App.   Div.  142,  194  N.  T. 

tion    and    all    of    its    shareholders  Supp.  486. 

900 


Ch.  56]  Stock  and  Stockholdebs  [§  4061 

due  to  such  negligence  or  to  the  negligence  of  subsequent  direc- 
tors in  failing  to  sue  the  former  owners  of  the  stock  for  negli- 
gence. Stock  purchased  in  good  faith  does  not  carry  with  it 
any  taint  due  to  negligence  on  the  part  of  a  former  owner,  and 
is  entitled  to  share  in  any  benefit  resulting  from  the  fact  that 
such  former  owner  is  compelled  to  make  good  losses  suffered  by 
the  corporation  by  reason  of  such  negligence.'"  But  where 
stock  is  purchased  with  corporate  funds  and  distributed  to 
corporate  officers  who  are  the  majority  stockholders,  a  person  who 
purchases  shares  of  such  stock  from  one  of  such  majority  stock- 
holders cannot  complain  of  the  manner  in  which  it  was  acquired 
by  the  person  selling  it  to  him,  and  has  no  right  as  a  minority 
stockholder  to  maintain  an  action  attacking  the  distribution.'^ 
In  New  York  a  stockholder  may  maintain  a  stockholder's  suit 
against  directors  for  negligence  although  he  acquired  his  stock 
after  the  transaction  of  which  he  complains  and  for  the  express 
purpose  of  instituting  the  action.'^ 

§  4061,  Grounds  and  occasions  for  relief — ^In  general.  Where 
a  majority  of  the  managing  board  of  a  corporation  have  be- 
trayed their  trust,  and  are  guilty  of  ultra  vires  or  fraudulent 
acts  and  are  thus  perverting  the  purposes  of  the  corporation,  or 
where  a  majority  of  the  stockholders  and  directors  are  divert- 
ing the  assets  of  the  corporation  to  their  own  personal  use  and 
benefit  to  the  injury  of  the  corporation  and  in  fraud  of  the  rights 
of  the  other  stockholders,  any  stockholder  may  maintain  an 
action  in  a  court  of  equity  against  the  delinquent  officers  and 
majority  stockholders  for  the  benefit  of  himself  and  other  in- 
jured stockholders,  in  which  he  may  obtain  such  relief  in  be- 
half of  Jhe  corporation  as  it  would  have  been  entitled  to  under 
the  circumstances  had  the  action  been  brought  in  its  name.'^ 
The  stockholders  are  but  exercising  a  right  which  the  corporation 
refuses  to  exercise,  and  their  rights  are  no  greater  than  the  rights 

90  Harris  v.  Pearsall,  116  N.  Y.  61.  And  see  Security  Trust  Co.  v. 
Misc.  Eep.  366,  190  N.  Y.  Supp.  Pritchard,  190  N.  Y.  Supp.  871,- 
^1-  aff'd    201    N.    Y.    App.    Div.    142, 

91  Joyce  V.  Congdon,  114  Wash.  194  N.  Y.  Supp.  486. 

239,  195  Pae.  29.  93  Red  Bud  Realty  Co.  v.  South, 

98  Harris  v.  Pearsall,  116  N.  Y.      153  Ark.  380,  241  S.  W.  21. 
Mise.  Eep.  366,  190  N.  Y.   Supp. 
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of  the  corporation.^*  What  the  corporation  itself  may  not  do 
cannot  be  done  by  stockholders  acting  in  its  behalf.'^ 

§  4062.  —  Ultra  vires  acts,  waste,  diversion  or  misapplica- 
tion of  assets.  Stockholders  may  resist  ultra  vires  acts  on  the 
part  of  the  corporation,  since  they  are  a  breach  of  the  implied 
contract  between  it  and  its  stockholders.'^  Stockholders  may 
enjoin  the  expenditure  of  corporate  funds  for  purposes  not 
germane  to  the  business  of  the  corporation,  and  compel  directors 
to  make  good  such  expenditures,^  and  a  stockholder  may  sue 
to  enjoin  the  corporation  and  its  officers  from  investing  its  funds 
in  bonds  issued  under  an  unconstitutional  statute.*'  A  stock- 
holder may  compel  an  accounting  to  him  by  the  corporation  and 
its  officers  of  the  receipts,  assets  and  property  of  the  corporation, 
upon  proof  of  waste,  misconduct  or  misappropriation  of  the  cor- 
porate funds  by  the  defendants.*®  In  an  accounting  at  the  suit 
of  a  minority  stockholder  an  officer  and  majority  stockholder  is 
entitled  to  credit  for  proper  expenditures  in  behalf  of  the  cor- 
poration, but  not  for  ultra  vires  one&,  or  expenditures  made 
necessary  by  his  negligence.^ 

§  4063.  —  Fraud  or  wrongdoingf  by  majority  stockholders. 

Where  stock  is  purchased  with  corporate  funds  and  distributed 
to  officers  and  trustees  who  together  own  a  majority  of  the  stock, 
a  minority  stockholder  may  maintain  a  suit,  in  behalf  of  himself 
and  all  other  stockholders  similarly  situated,  for  the  cancellation 
of  the  stock  or,  in  the  alternative,  to  compel  those  who  have 
received  it  to  account  for. its  value.^     A  court  of  equity  has 

94  Huffman    v.    Ellen    Min.    Co.,  98  Smith    v.    Kansas    City   Title 

118  "Wash.  546,  204  Pae.  197.  &  Trust  Co.,  255  V.  S.  180,  65  L. 

9BLaughner  v.   Sehell,   276  Ped.^  Ed.    577. 

241.  99  Bell   v.   Frank   Gilbert  Paper 

96  Murrin  v.  Arehbald  Oonsol.  Co.,  117  N.  Y.  Misc.  Eep.  610,  193 
Coal  Co.,  232  N.  Y.  541,  134  N.  N.  Y.  Supp.  26^  judgment  aff'd 
E.  563,  aff'g  196  N.  Y.  App.  Div.  193  N.  Y.  Supp.  925,  933. 

107,  187  N.  Y.  Supp.  606.  1  Bed  Bud  Realty  Co.  v.  South, 

97  As     expenditures     to     defend  153  Ark.  380,  241  S.  W.  21. 
suits   against   individual   directors  2  Joyce  v.   Congdon,  114  Wash, 
which  do  not  affect  the  rights  of  239,  195  Pae.  29. 

the  corporation.  Jesse  v.  Eour- 
Wheel  Drive  Auto  Co.,  177  Wis. 
627,  189  N.  W.  276. 
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jurisdiction  of  a  suit  by  a  minority  stockholder  to  set  aside  a 
sale  of  all  of  the  assets  of  a  corporation  to  another  corporation 
of  which  a  majority  stockholder  and  director'in  the  first  corpora- 
tion is  the  sole  owner,  or  in  the  alternative  for  a  decree  giving 
him  an  interest  in  the  purchasing  corporation  or  for  the  value 
of  his  interest  in  the  selling  company  at  the  time  of  the  sale, 
though,  because  of  changed  conditions,  there  can  be  only  a 
money  decree.*  And  where  a  director  and  majority  stockholder 
applies  money  belonging  to  it  to  the  organization  and  payment 
of  the  capital  stock  of  a  new  corporation  formed  by  him,  con- 
veys all  of  its  assets  to  the  new  corporation  by  a  deed  signed 
with  the  corporate  name  without  authority,  allows  the  charter  of 
the  old  corporation  to  lapse,  and  fails  to  have  stock  in  the  new 
corporation  issued  to  a  minority  stockholder  in  the  old  as  he 
agreed  to  do,  but  instead  has  it  issued  to  his  wife  in  order  to 
hinder  or  delay  said  minority  stockholder  in  procuring  his 
rights;  the  latter  may  maintain  a  suit  in  equity  for  relief  against 
the  fraud,  since  no  adequate  relief  could  be  awarded  him  in  an 
action  at  law.* 

§  4064.  —  Wrongfdoing  and  neglect  by  oflBcers  and  directors.* 

A  stockholder,  in  a  proper  case,  may  maintain  a  representative 
suit  against  the  managing  officers  of  a  corporation  to  recover 
for  its  benefit  profits  made  by  such  officers  in  their  dealings  with 
it,  since  they  are  necessarily  disqualified  from  acting  under  such 
circumstances,^  or  against  directors  for  negligence  in  failing  or 
refusing  to  sue  former  directors  for  losses  due  to  the  negligence 
of  the  latter,''  or  to  enforce  the  statutory  liability  of  directors 
of  a  national  bank  for  losses  due  to  their  negligence  and  mis- 
management.* 

§4065.  — Impolitic  and  inexpedient  acts  and  dealings;  dis- 
cretion in  management  and  policy.*     The  right  of  majority 

STierney  v.  United  Pocahontas  7  Harris  v.  Pearsall,   116   N.  T. 

Coal  Co.,  85  W.   Va.   545,   102   S.  Misc.   Eep.   366,   190   N.   Y.   Supp. 

E.249.  61. 

4 O'Brien  v.  O'Brien,  238  Mass.  SDawkins   v.   Mitchell,   149   La. 

403,  131  N.  E.  177.  1038,  90  So.  396. 

B  Excessive  salaries  see  §§2779,  9  See   also   §3992,  supra. 
2780,  supra. 

OBusch  V.  Eiddle,  92  N.  J.  Eq. 
265,  114  Atl.  348. 
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control  must  be  given  effect,  and  the  minority  cannot  through 
the  courts  interfere  with  an  honest  and  fair  majority  policy." 
Single  stockholders*  cannot  question  an  exercise  of  discretion  by 
the  directors  or  a  majority  of  the  stockholders  as  to  intra  vires 
acts,  in  the  absence  of  fraud."  In  the  absence  of  usurpation, 
fraud,  or  gross  negligence,  courts  of  equity  will  not  interfere^ 
at  the  suit  of  a  dissatisfied  stockholder,  merely  to  overrule  or 
control  the  discretion  of  the  directors  ^^  or  the  majority  stock- 
holders.^* So,  whether  mines  owned  by  a  corporation  shall  be 
operated  at  a  loss  or  closed  down  at  a  less  loss  is  purely  a  busi- 
ness and  economical  problem,  to  be  determined  by  the  board  of 
directors  and  not  by  the  courts,  and  the  majority  judgment  must 
prevail,  in  the  absence  of  bad  faith  or  abuse  of  power. i*  And 
the  mere  fact  that  a  corporation  formed  for  the  purpose  of  build- 
ing and  selling  houses  has  suspended,  for  a  while,  building  or 
purchasing  and  selling  houses  does  not  show  such  mismanage- 
ment on  the  part  of  the  ofiScers  and  directors  as  to  require  the 
interference  of  a  court  of  equity.^^  As  a  rule  collateral  inquiry 
will  not  be  made,  at  the  instance  of  stockholders,  into  the  pro- 
priety of  the  action  of  the  board  of  directors  in  instituting  litiga- 
tion in  behalf  of  the  corporation,  but  their  remedy,  if  any,  is 
in  a  direct  proceeding  against  the  directors  in  a  court  of  original 
jurisdiction.^^  But  a  bankruptcy  court,  at  the  instance  of  a 
minority  stockholder,  may  inquire  into  the  propriety  of  the  action 
of  the  board  of  directors  in  instituting  voluntary  bankruptcy 
proceedings  in  behalf  of  the  corporation.^''  In  matters  not  of 
doctrine  or  faith,  but  relating  to  the  conduct  of  the  temporal 
affairs  of   a  church   congregation  and  the  disposition  of  its 

10  Seitz  V.  tTnion  Brass  &  Metal  ternal  management  of  the  affairs 

Mfg.  Co.,  —  Minn.  — ,  189  N.  W.  of  a  corporation.    Albright  v.  Fnl- 

586.                                                   ,  ton  County  Home  Builders,  151  6a. 

llBriotsou    Mfg.    Co.    v.    Close,  485,,  107  S.  E.  335. 

280  Fed.  297.  14  Farmers '  Loan  &  Trust  Co.  v. 

12  Tenner  v.  Southern  Pacific  Hewitt,  —  N.  J.  Eq.  — ,  118  Atl. 
Co.,  279  Fed.  832,  certiorari  denied  267,  aff'd  —  N.  J.  Err.  &  App.  — , 
258  IJ.  S.  628,  66  L.  Ed.  799.  118  Atl.  926. 

13  So  long  as  the  majority  stock-  IB  Albright  v.  Fulton  County 
holders  confine  themselves  within  Home  Builders,  151  Ga.  485,  107 
the    charter    powers,    a    court    of  S.  E.  335. 

equity  will  require  a  strong   case  16  In  re  Beaver  Cotton  Mills,  275 

of    mismanagement    or    fraud    be-      Fed.  498. 

fore  it  will  interfere  with  the  in-  17  See   §  5206. 
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property  for  church  purposes,  the  courts  will  not  interfere  with 
the  action  of  a  legal  majority,  unless  it  is  clearly  shown  that 
such  action  is  unlawful  and  contrary  to  the  constitution  of  the 
congregation  or  the  synodical  body  with  which  it  is  affiliated.^^ 

§  4067.  Prerequisites  and  conditions  to  suit  by  stockholders 
—In  general.  Stockholders  cannot  recover  a  commission  paid 
for  negotiating  a  sale  of  corporate  property  whil6  the  corpora- 
tion retains  the  benefit  of  the  sale.^^  Minority  stockholders  are 
not  entitled  to  have  a  conveyance  of  all  of  the  corporate  property 
to  a  mortgagee  in  satisfaction  of  the  mortgage  set  aside  as  ultra 
vires  or  in  fraud  of  their  rights,  where  it  is  not  alleged  or  shown 
that  either  they  or  the  corporation  are  ready  and  willing  to  re- 
turn to  the  mortgagee  sums  paid  by  it  for  taxes  and  insurance 
on  the  property  after  the  conveyance."" 

§4068.  — Demand  on  and  refusal  by  corporation  to  sue. 

The  right  of  a  stockholder  to  sue  arises  from  the  fact  that  the 
corporation  itself  refuses  to  sue,"^  and  depends  upon  his  in- 
ability to  obtain  relief  through  the  corporation  or  its  ofBeers."^ 
Generally  a  demand  upon  the  regular  corporate  management 
and  a  refusal  on  their  part  to  act  are  imperative  prerequisites,"* 
and  such  refusal  must  affirmatively  appear  to  have  been  a  dis- 
regard of  duty  amounting  to  a  breach  of  trust,  and  not  a  mere 
error  of  judgment."*  The  stockholder  is  in  duty  bound  to  make 
every  reasonable  effort  to  prevail  on  the  corporate  management 
to  bring  the  action."*    He  must  show  that  he  has  requested  the 

18  Spenningsby     v.     Norwegian  Sav.  Co.,  104  Ohio  599,  136  N.  E. 

Evangelical       Lutheran       Trinity  273;  Wilson  v.  Brown,  269  Pa.  225, 

Cong.,  —  Minn.  — ,  188  N.  W.  217.  112  Atl.  1. 

WLanghner  v.  Schell,  276  Fed.  That  a  demand  was  made  upon 

2*1-  directors   of   a   dissolved   corpora- 

.     20Korn   V.    Spokane    &    Eastern  tion     as     "liquidating    trustees," 

Trust  Co.,  276  Fed.   68.  when   they   were    directors   acting 

21  Huffman  v.  Ellen  Min.  Co.,  as  managers  in  winding  up  its 
118  Wash.  546,  204  Pae.  197.  afCaira,  held  immaterial.     Security 

22  Rude  V.  Wagman,  71  Colo.  499,  Trust  Co.  v,  Pritchard,  201  N.  Y. 
207  Pac.  992.  App.  Div.  142,  194  N.  T.  Supp.  486, 

23  Security  Trust  Co.  v.  Pritch-  modifying  190  N.  Y.  Supp.  871. 
ard,  201  N.  Y.  App.  Div.  142,  194  24  Wilson  v  Brown,  269  Pa.  225, 
N.  Y.  Supp.  486,  modifying  190  N.  112  Atl.   1. 

Y.  Supp.  871;  Ellis  V.  Prudential  25  Wilson  v.  Brown,  269  Pa.  225, 
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directors  or  other  proper  officers  to  sue  and  on  their  refusal 
has  applied  to  the  stockholders.^^  An  appeal  to  the  stockholders 
at  a  meeting  is  not  always  necessary .^'^ 

§4069.  — Under  federal  practice;  94th  Equity  Rule  (New 
Equity  Rule  27).    A  bill  to  remedy  the  frauds  of  directors  in  • 
a  federal  court  must  show  compliance  with  equity  rule  27.^' 

§4070.  — Facts  dispensing  with  demand  and  the  like.  A 
demand  on  the  board  of  directors  or  majority  stockholders  is 
not  necessary  where  it  would  be  futile,  as  where  the  acts  com- 
plained of  were  committed  by  a  majority  of  the  stockholders,  or 
by  the  defendant  directors  with  the  consent  or  approval  of  a 
majority  of  the  stockholders,  or  by  defendant  officers  who  own  a 
majority  of  the  stock  or  who  otherwise  have  control,  and  are 
hostile  or  adverse  in  interest  to  the  plaintiff's  demands.^'  Where 
it  appears  that  fraudulent  acts  prejudicial  to  the  interests  of  the 
corporation  have  been  committed,  which  are  so  interwoven  with 
the  corporate  management  and  of  such  a  nature  that  it  might 
be  presumed  the  officers  would  commit  a  breach  of  trust  in  re- 
fusing to  proceed,  a  demand  is  not  necessary,  as  it  would  be 
vain  and  useless.^"  Ordinarily  there  is  no  presumption  that 
corporate  officers  will  commit  such  a  breach  of  trust,  and  a  charge 
that  they  will  should  rest  on  acts,  affirmative  or  permissive,  duly 
averred,  manifestly  in  violation  of  duty,  and  manifestly  the  re- 

112  Atl.   1;   Eude  v.  Wagman,   71  28  O'Brien   v.   Laahar,   274  Fed. 

Colo.  499,  207  Pac.  992.  326,  certiorari  denied  257  TJ.  S.  640, 

26  Eude    v.    Wagman,    71    Colo.       66  L.  Ed.  411. 

499,  207  Pac.  992.  29  Bed  Bud  Eealty  Co.  v.  South 

In   Georgia  it   is  expressly   pro-  153     Ark.     380,    241    S.    W.    21 

vided  by  statute   that  it  must  he  0  'Brien  v.  0  'Brien,  238  Mass.  403, 

shqwn    that    petitioner    has    acted  131  N.  E.  177^  Security  Trust  Co, 

promptly,    and   that    he    made    an  v.  Pritchard,  201  N.  Y.  App.  Div, 

earnest  effort  to  obtain  redress  at  142,  194  N.  Y.  Supp.  486,  modify 

the    hands    of    the    directors    and  ing   190   N.   Y.    Supp.   871;   Okla- 

stockholders,  or  why  it  could  not  homa  Sheep  &  Cattle  Co.  v.  Hast 

be  done,  or  it  was  not  reasonable  ings,  80   Okla.   109,   194  Pac.  223 

to  require  it.     Albright  v.  Pulton  And  see  Eude  v.  Wagman,  71  Colo, 

County    Home    Builders,    151    6a.  499,  207  Pac.  992. 

485,  107  S.  E.  335.  30  Wilson  v.  Brown,  269  Pa.  225, 

27  Wilson  V.  Brown,  269  Pa.  225,  112  Atl.  1. 
112  Atl.  1. 
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suit  of  fraud,  and  not  of  erroneous  judgment.^^  An  admission 
by  the  defendants  of  an  allegation  that  the  defendants  control 
a  majority  of  the  stock  and  the  board  of  directors  and  that  it 
would  be  useless  to  ask  them  to  proceed  sufficiently  excuses  the 
failure  of  the  plaintiff  to  demand  that  they  do  so.^^  "Where 
the  corporation  is  no  longer  in  existence,  it  is  not  necessary  for 
a  stockholder  to  apply  to  it  to  redress  his  wrongs  before  bringing 
his  suit.^^ 

§4071.  Defenses  and  objections  to  suit — In  general.     A 

stockholder  is  not  deprived  of  his  right  to  recover  in  a  repre- 
sentative capacity  for  losses  due  to  the  negligence  of  directors 
by  the  fact  that  all  or  a  majority  of  the  other  stockholders  have 
released  the  directors  from  liability  and  the  corporation  from 
any  duty  or  obligation  to  sue  them,  and  have  assigned  to  them 
any  right  they  may  have  to  participate  in  the  proceeds  of  any 
such  suit,  since  stockholders  cannot  divert  moneys  belonging  to 
the  corporation  by  any  acts  in  their  individual  capacity.**  That 
a  stockholder  brings  an  action  against  the  corporation  to  re- 
cover the  amount  of  a  loss  sustained  by  him  individually  by 
reason  of  its  failure  to  sue  former  directors  for  losses  resulting 
from  their  negligence  does  not  constitute  an  election  of  remedies 
which  will  prevent  him  from  maintaining  at  the  aame  time  a 
representative  stockholder's  suit  for  the  benefit  of  the  corpora- 
tion against  its  incumbent  directors  for  damages  for  their  negli- 
gence in  failing  to  sue  such  former  directors.  Assuming  that 
both  actions  are  maintainable,  they  are  not  inconsistent  remedies 
under  the  doctrine  of  election.  But  the  plaintiff  cannot  have 
satisfaction  in  both  such  actions,  and  a  recovery  in  one  will 
bar  a  recovery  in  the  other.*^ 

§4072i.  — Laches,  estoppel,  ratification  or  compromise — In 
general.86 

81  Wilson  V.  Brown,  269  Pa.  225,  3B  Harris  v.  Pearsall,  116  N.  Y. 
112  Atl.  1.                                                Misc.   Eep.   366,   190   N.  'Y.   Supp. 

82  Wilson  V.  Brown,  269  Pa.  225,       61. 

112  Atl.  1.  36  Acts  of  majority,  see   §  4023, 

88 O'Brien  v.  O'Brien,  238  Mass.  supra. 

403,  131  N.  E.  177.  Acts   or  negligence   of   directors 

84  Harris  v.  Pearsall,  116  N.  Y.  or  officers  see  §§  2401,  2414,  supra. 
Misc.  Eep.   366,   190   N.  Y.    Supp. 
61. 
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§  4073. Estoppel  by  consent,  acquiescence  or  participa- 

tion.37 

§  4074. Estoppel  against,  or  ratification  by,  corporation. 

Any  reason  which  will  estop  the  corporation  from  recovering 
will  estop  the  stockholders.** 

§  4076.  —  Limitation  of  action.^^  The  statute  of  limitations 
is  as  applicable  in  equity  as  at  law.*"  A  suit  to  have  a  former 
stockholder  and  general  manager  of  a  corporation  declared  a 
trustee  ex  maleficio  and  to  recover  for  the  benefit  of  the  corpora- 
tion and  its  creditors  the  value  of  corporate  assets  turned  over 
to  him  in  exchange  for  his  stock  in  the  corporation,  seeks  to 
establish  an  implied  trust,  and  hence  limitations  can  run  in 
defendant's  favor.*^ 

§  4079.  Jurisdiction  of  action  or  suit.**  The  suit  cannot  be 
maintained  in  a  federal  court  in  a  district  in  which  the  corpora- 
tion cannot  be  sued.** 

§4080.  Parties  plaintiff.  The  stockholder  must  sue  in  a 
representative  capacity  on  behalf  of  all  of  the  stockholders  and 
for  the  benefit  of  the  corporation,  and  not  for  the  damages  to 
himself  individually.**  But  the  fact  that  he  sues  in  behalf  of 
creditors  as  well  as  stockholders  does  not  harm  the  defendants, 
even  though  creditors  are  improper  parties,  until  one  or  more 
of  such  creditors  attempt  to  intervene.*^ 

§4081.  Parties  defendant— The  corporation,  oflScers  and 
other   stockholders.     The   corporation  is   a  necessary  party 

37  See  §  4023,  supra.  42  Enforcing  liability  of  officers 

Eight  of  person'  acquiring  stock  in  aJiother  state  see  §§  2717,  2718, 

from  alleged  wrongdoer  to  sue  see  supra. 

§  4060,  supra.  43  Buseh  v.  Mary  A.  Eiddle  Co., 

SSHufEman    v.    Ellen    Min.    Co.,  283   Fed.    443. 

118  Wash.  546,  204  Fac.  197.  44  Ellis   v.   Prudential  Sav.  Co., 

39  Liability  of  ofdeers  and  di-  104  Ohio  599,  136  N.  E.  273.  And 
rectors,    see    §§2696-2704,   infra.  see  §4051,  supra. 

40  O'Brien  v.  O'Brien,  238  Mass.  4B  Security  Trust  Co.  v.  Pritch- 
403,  131  N.  E.  177.  ard,  201  N.  Y.  App.  Div.  142,  194 

41  Kissane  v.  Brewer,  208  Mo.  N.  Y.  Supp.  486,  modifying  190  N. 
App!  244,  232  S.  "W.  1106.  Y.  Supp.  871. 
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plaintiff  or  defendant.*®  And  it  is  a  necessary  party  defendant 
though  it  is  in  process  of  voluntary  dissolution,  where,  under 
the  statute,  such  a  corporation  remains  in  existence  pending 
the  winding  up  of  its  affairs  and  may  sue  or  be  sued.*''  But  a 
defunct  corporation  whose  charter  has  been  revoked  is  not  an 
indispensable  party,  where  no  creditors  are  complaining  and 
any  amount  recovered  therefore  would  belong  to  the  stock- 
holders, since  in  such  case  the  stockholders  sue  in  their  own 
right  and  not  in  that  of  the  corporation.**  Where  the  corpora- 
tion is  no  longer  in  existence,  it  is  not  necessary  for  a  minority 
stockholder  to  make  it  a  party  to  a  suit  to  set  aside  as  fraudu- 
lent a  deed  conveying  all  of  its  property  to  a  new  corporation 
or,  in  the  alternative,  for  the  issuance  to  the  plaintiff  of  stock 
in  the  new  corporation  in  proportion  to  that  held  by  him  in  the 
old.*'    Creditors  are  not  proper  parties  defendant.^" 

§  4083.  Pleading  and  procedure — In  general.  The  complaint 
in  a  stockholder's  suit  in  equity  must  allege  facts  warranting 
the  intervention  of  the  court..  Allegations  by  way  of  legal  con- 
clusions are  not  suffieient.^^  A  cause  of  action  in  behalf  of  and 
common  to  all  of  the  stockholders  cannot  be  joined  with  a  cause 
of  action  personal  to  individual  stockholders  only.^^    Whether  a 

«Buscli  V.  Mary  A.  Riddle  Co.,  62  Harris  v.  Pearsall,  116  N.  Y. 

283  Fed.  443;  Eed  Bud  Realty  Co.  Miac.  Eep.  366,  190  N.  Y.  Supp.  61. 

V.  South,  153  Ark.  380,  241  S.  W.  So  a  cause  of  action  on  behalf 

21;  Mitchell  v.  Beachy,  110  Kan.  of  all  the  stockholders  to  recover 

60,  202  Pae.  628.  unreasonable      salaries,      expenses 

*'  Security  Trust  Co.  v.  Pritch-  and   commissions   alleged   to   have 

ard,  201  N.  Y.  App.  Div.  142,  194  been  paid  by   of&eers   of   the   cor- 

N.  Y.  Supp.  486,  modifying  190  N.  poration   to  themselves  cannot   be 

T,  Supp.  871.  joined  ■with   a  cause  of  action   in 

MMeClean  v.  Bradley,  282  Fed.  favor  of   the  individual  plaintiffs 

1011.  only  to  recover  money  loaned  by 

49 O'Brien  v.  O'Brien,  238  Mass.  them  to  the   corporation,  with  in- 

403,  131  N.  E.  177.  terest,     and     the     foreclosure     of 

50  Security  Trust  Co.   v.  Pritch-  security    given    therefor.      Hames 

ard,  190  N.   Y.   Supp.    871,   judg-  v.  Spokane-Benton  County  Natural 

ment  modified   and   aff'd   201    N.  Gas  Co.,  118  Wash.  156,  203  Pae. 

T.  App.  Div.  142,  194  N.  Y.  Supp.  18. 

*^^-  Where  the  title  of  an  action  re- 

6lNauss  V.  Nauss  Bros.  Co.,  195  cited  that  it  was  brought  by  the 

N.  Y.  App.  Div.   318,   187   N.   Y.  plaintiff  "individually  and  on  be- 

S'^PP-  158-  half  of  all  stockholders,"  but  the 
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complaint  is  multifarious  must  be  determined  from  the  facts 
of  each  particular  case,  and  the  question  is  always  one  largely 
within  the  discretion  of  the  court.^*  A  bill  in  a  suit  by  a 
minority  stockholder  in  two  corporations  to  set  aside  a  sale  of 
all  of  their  assets  to  a  third  corporation,  or,  in  the  alternative, 
for  a  decree  giving  him  an  interest  in  the  purchasing  corpora- 
tions or  for  the  value  of  his  interest  in  the  selling  corporations 
is  not  multifarious  because  it  joins  a  demand  for  the  plaintiff's 
interest  in  the  two  selling  companies,  where  practically  all  of 
the  stock  of  one  is  ovyned  by  the  other,  and  the  directors  and 
officers  of  both  are  practically  the  same.^*  Stockholders  suing 
the  corporation  and  its  officers  for  an  accounting  of  the  receipts, 
assets  and  property  of  the  corporation  may  have  discovery  and 
inspection  of  its  books  and  records  when  necessary  to  enable 
them  to  establish  the  alleged  misconduct  of  the  defendants 
which  they  must  prove  to  successfully  maintain  their  suit.'° 

§  4085.  —  Allegations  as  to  demand  and  refusal  of  corpora, 
tion  to  sue.  The  plaintiff  must  show  in  his  bill  or  complaint 
that  he  has  made  every  reasonable  effort,  in  good  faith,  to  obtain 
relief  in  and  through  the  corporation  by  requesting  the  directors 
or  other  officers  to  sue  or  take  other  proper  steps,  and  on  their 
refusal  to  do  so,  by  applying  to  the  stockholders,  or  facts  show- 
ing an  excuse  for  failing  to  take  such  steps.^® 

body  of  the  complaint  showed  that  ances  of  its  property  were  fraudu- 

the    action   was   representative    in  lent    and    unlawful,    and    praying 

character   for   the    benefit    of   the  that   the   majority  stockholder  be 

plaintiff  and  all  other  stockholders  required     to     account,     that     the 

similarly  situated,  it  was  held  that  fraudulent     conveyances     be  .  set 

the    word    "individually"    would  aside,  and  that  the  corporation  be 

be  disregarded  as  merely  descrip-  dissolved,    held    not    multifarious, 

tio   personae.     Security  Trust   Co.  Eed  Bud  Realty  Co.  v.  South,  153 

v.  Pritehard,  201  N.  T.  App.  Div.  Ark.  380,  241  S.  W.  21. 
142,  194  N.  Y.  Supp.  486,  modify-  fi4  Tierney  v.  United  Pocahontas 

ing  190  N.  Y.  Supp.  871.  Coal  Co.,  85  W.  Va.  545,  102  S.  E. 

6S  Complaint    in    suit   by    a   mi-  249. 
nority   stockholder   against   a   ma-  BBBell   v.   Frank   Gilbert  Paper 

jority     stockholder,     the     corpora-  Co.,  117  N.  Y.  Misc.  Eep.  610,  193 

tion,    and    persons    to    whom    cor-  N.  Y.  Supp.  26,  judgment  aff'd,  193 

porate    property    had     been     con-  N.   Y.   Supp.   925,  933. 
veyed,    charging    fraudulent    mis-  56  Eude  v.  Wagman,  71  Colo.  499, 

management      by      the      majority  207   Pae.   992;   Security  Trust  Co. 

stockholder  and  that  said  convey-  v.  Pritehard,  201  N.  Y.  App.  Div. 
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§4089.  Conduct  and  control  of  action;  discontinuances  and 
compromises.  The  plaintiff  in  such  a  suit  has  no  right  to 
dictate  ■  the  county  in  which  the  cause  shall  be  tried, ^^  nor 
to  dictate  the  defense  or  manner  of  defense  that  the  corporation 
may  undertake. °*  In  Iowa  a  suit  by  a  stockholder  for  an  ac- 
counting by  officers  of  the  corporation  and  for  the  appointment 
of  a  receiver  to  take  charge  of  its  assets  may  be  dismissed  by 
the  plaintiff  as  a  matter  of  right  at  any  time  prior  to  final  sub- 
mission of  the  case.^^ 

§4090.  Judgment  and  nature  of  relief  allowable — In  gen- 
eral.^" Any  recovery  in  a  representative  suit  by  a  stockholder 
against  directors  or  officers  to  recover  for  losses  due  to  their 
negligence  or  mismanagement  belongs  to  the  corporation,^^  or  its 
receiver,^*  and  a  judgment  in  such  a  suit  in  favor  of  the  plain- 
tiff individually  is  void  for  want  of  jurisdiction.®^  As  a  general 
rule  the  amount  recovered  in  a  suit  by  minority  stockholder 
against  majority  stockholder^  for  diversion  of  corporate  assets 
will  go  to  the  corporation  and  not  to  the  individual  minority 
stockholders.®*  But  if  an  award  to  the  corporation  would  result 
in  a  stockholder's  receiving  a  portion  thereof,  to  which  he  is 
not  entitled,  a  court  of  equity  will  look  beyond  the  corporation 
and  decree  recovery  to  the  individual  stockholders  entitled  there- 
to.®^ If  a  sale  of  all  the  assets  of  a  corporation,  which  is  under 
the  control  and  management  of  one  individual,  to  another  cor- 
poration of  which  such  individual  is  the  sole  owner,  is  found 
to  have  been  made  for  an  inadequate  price,   and,   owing  to 

142,  194  N.  Y.  Supp.  486,  modify-  60  See  also   §  2517,   supra. 

ing  190  N.  Y.  Supp.  871.    And  see  61  Dawkins  v.  Mitchell,  149  La. 

§4068,  supra.  1038,  90  So.  396;   Harris  v.  Pear- 

57  If  the  corporation  is  sued  in  sail,  116  N.  Y.  Misc.  Eep.  ,366,  190 

a  county  other   than   that   of   its  N.  Y.  Supp.  61. 

residence,    it    has    a    right    to    a  62  Dawkins  v.  Mitchell,  149  La. 

change  of  venue   and  may  appeal  1038,  90  So.  396. 

from  an   order    denying   it.      Mc-  63  Harris  v.  Pearsall,  116  N.  Y. 

Harg   V.    Commonwealth    Finance  Misc.  Rep.  366,  190  N.  Y.  Supp.  61. 

Corp.,  44  S.  D.  144,-182  N.  W.  705.  64  Joyce  v.  Congdon,  114  Wash. 

68  MeHarg  v.  Commonwealth  Fi-  239,  195  Pac.  29. 

nanee  Corp.,  44  S.  D.   144,  182  N.  65  So   in    a   suit   by    a   minority 

^-  '^"5.  stockholder   in   behalf    of   himself 

69Witousek  v.  Ideal  Yeast  Co.,  and    others    similarly    situated    to 

194  Iowa  47,  188  N.  W.  772.  cancel  stock  paid  for  with  corpo- 
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changed  conditions,  it  is  found  to  be  impracticable  to  set  the 
sale  aside  and  restore  the  property,  or  to  ascertain  what  interest 
in  the  purchasing  company  would  repr.esent  a  minority  stock- 
holder's  interest  in  the  selling  company,  such  stockholder  will 
be  awarded  a  decree  against  the  purchasing  company  and  the 
directors  of  the  selling  company  for  the  value  of  his  interest 
in  the  selling  company  at  the  time  of  the  sale.®^  In  such  case  it 
is  proper  to  include  in  the  decree  a  sum  in  addition  to  the  value 
of  the  stock  of  the  dissenting  stockholder,  as  profits  derived  or 
derivable  from  the  use  of  the  property  wrongfully  taken  over, 
measured  and  determined  by  the  legal  rate  of  interest  applied  to 
the  value  of  such  stock.^'' 

§4091.  — Injunction,  receivership  and  accounting;  dissolu- 
tion.88 

§  4092.  —  Bar  and  conclusiveness  of  decree.  A  personal 
recovery  by  a  stockohlder  for  an  individual  loss  sustained  by  him 
does  not  bar  him  from  instituting  an  action  on  behalf  of  the 
corporation  on  the  same  stock  on  which  his  personal  recovery 
was  had,  and  a  fortiori  where  he  has  other  stock  on  which  no 
relief  was  given.  The  grievance  of  a  stockholder  as  an  indi- 
vidual and  his  grievance  as  a  stockholder  are  two  distinct 
things.^*  So  a  personal  judgment  in  favor  of  a  stockholder  for 
his  individual  loss  on  a  part  of  his  stock  in  a  stockholder's  repre- 

rate  funds  and  distributed  to  ma-  Coal  Co.,  85  "W.  Va.  545,  102  S.  E. 

jority   stockholders   or,   in   the   al-  249. 

ternative,  to   compel  them   to   ae-  As  to  the  method  of  arriving  at 

count  for  the  value  thereof,  where  the    value    of    the   property   of   a 

it  appears  that  all  the  other  stock-  coal    company   whose   assets  were 

holders  shared  in  the  distribution  sold,  see  Tierney  v.  United  Poea- 

of    the    stock    or    purchased    from  hoiitas   Coal   Co.,   89   W.  Va.  402, 

those  who  did  with  knowledge  of  109^8.   E.   339. 

the    facts,    so    that    there    are    no  67  Tierney  v.  United  Pocahontas 

stockholders  other  than  the  plain-  Coal  Co.,  89  W.  Va.  402,  109  S.  E. 

tiff    on    whose    behalf    the    action  339. 

can    be    maintained,    it    is    proper  68  Appointment   of  receiver,  see 

to    award    the    plaintiff    an    indi-  §§  5244-5246,  infra, 

vidual  judgment  for  the  amount  of  Dissolution,      see      §§  5542-5561, 

his  loss  in  the  transaction.     Joyce  infra. 

V.    Congdon,    114   Wash.    239,    195  69  Harris  v.  Pearsall,  116  N.  T. 

Pae.  29.  Misc.  Rep.  866,  190  N.  Y.  Supp.  61. 
66  Tierney  v.  United  Pocahontas 
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sentative  suit  against  directors  for  negligence  in  making  loans 
is  not  a  bar  to  a  subsequent  representative  suit  by  him  against 
succeeding  directors  for  negligent  failure  or  refusal  to  sue  the 
former  directors  for  the  loss  occasioned  by  their  negligence. 
Nor  is  the  recovery  of  such  former  judgment  and  the  acceptance 
of  its  benefits  such  an  acquiescence  or  ratification  as  will  bar  such 
a  subsequent  suit.'''* 

§4093.  — Costs  and  fees  and  allowances.  A  stockholder 
cannot  recover  for  money  expended  in  behalf  of  the  corporation 
in  the  absence  of  some  agreement  on  the  subject,  express  or 
implied,''^  or  unless  the  corporation  subsequently  ratifies  his  un- 
authorized acts,  as  by  accepting  the  benefits  of  such  acts.''^ 
Where  a  suit  by  a  stockholder  as  a  representative  of  the  corpora- 
tion is  successful,  the  court  may  make  the  expense,  including 
attorney's  fees,  a  charge  against  the  corporation,'^  but  in  the 
event  that  the  suit  is  unsuccessful  the  stockholder  bringing  it  is 
alone  responsible  for  the  costs  and  expenses  incurred,  and  he 
cannot  bind  the  corporation  to  pay  them.''*  The  right  to  recover 
for  expenditures  made  in  recovering  property  for  the  corpora- 
tion extends  only  to  such  expenditures  as  were  reasonably  neces- 
sary to  secure  the  result,  and  not  to  amounts  paid  out  beyond 
those  reasonably  necessary.''^  Where  the  recovery  is  for  the  bene- 

70  Harris  v.  Pearaall,  116  N.  Y.  Hartman  v.  Oatman  Gold  Min.   & 

Mise.  Eep.  366,  190  N.  Y.  Supp.  61.  Milling  Co.,  22  Ariz.  476,  198  Pae. 

71 A    mining    company    is     not  717. 

liable  to  a  stockholder  for  expen-  73  Eriksson  v.  Boyum,  150  Minn. 

ses  incurred  by  him  in  preparing  192,   184   N.   W.   961. 

and  filing  an  adverse  claim  against  74  A    provision    in    his    contract 

an  application  for  a  patent  made  employing    an    attorney    to    bring 

by     an     adjoining     land     owner,  such   a   suit   that   the   attorney   is 

where  he  was  not  authorized  by  to  be   paid  by  the  corporation  is 

the  corporation  to  act  for  it  and  not    binding    on    it.      Eriksson    v. 

it  did  not  ratify  his  acts.     Hart-  Boyum,  150  Minn.  192,  184  N.  W. 

man  v.  Oatman  Gold  Min.  &  Mill-  961. 

ing  Co.,  22  Ariz.  476,  198  Pac.  717.  75  Hartman  v.  Oatman  Gold  Min. 

72  A    stockholder     may    recover  &   Milling   Co.,   22   Ariz.    476,    198 

for   expenses    incurred    in    a    pro-  Pae.   717. 

ceeding  by  him  to  compel  the  re-  Ordinarily   the   question   of  lea- 

tura  to  the  corporation   of   slock  sonableneas    and   necessity   is    one 

wrongfully  appropriated  by  its  offi-  of  fact.    Hartman  v.  Oatman  Gold 

oers,  where  the  company  receives  Min.   &  Milling  Co.,  22  Ariz.   476, 

a«4   retains    the    restored    stock.  198  Pae.  717. 
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fit  of  a  minority  stockholder  individually,  he  cannot  recover 
expenses  and  attorneys'  fees  in  addition  to  those  allowed  by 
the  statute.''®  A  stockholder  cannot  recover  fees  for  services  of 
an  attorney  in  bringing  an  action  against  the  corporation  to 
recover  expenditures  made  by  him  in  his  behalf,  since  such  an 
action  is  in  no  sense  for  the  benefit  of  the  corporation,  but  is 
strictly  adversary.'" 

XXXIir.   LIABILITY  OF  STOCKHOLDERS  TO  CEEDITORS  ON  ACCOUNT  OP 
UNPAID   SUBSCRIPTIONS 

§  4095.  Existence  of  liability — General  principles.''*  Unpaid 
stock  subscriptions  are  corporate  assets,  and  constitute  a  trust 
fund  for  the  benefit  of  creditors.''*  And  creditors  may  resort  to 
them  for  the  payment  of  their  debts.*"  Members  of  a  mutual 
insurance  company  formed  to  furnish  insurance  against"  loss 
to  members  in  consequence  of  accidents  to  employes,  who,  on 
becoming  policyholders,  promise  to  pay  premiums  for  one  year, 
are  liable  to  the  full  amount  so  agreed  to  be  paid,  when  neces- 
sary to  pay  creditors.  And  this  liability  may  be  enforced  to 
pay  debts  existing  at  the  time  when  they  became  policyholders." 

§  4098.  —  Conflict  of  laws.*'' 

§  4099.  Nature  and  extent  of  liability— Nature  of  liability. 
The  liability  is  one  arising  out  of  a  contract,**  and  is  based  upon 
the  ownership  of  the  stock  and  the  relationship  which  the  owner 
voluntarily  assumes  when  he  accepts  such  ownership.**  It  is 
an  asset  of  the  corporation.*^ 

76  Joyce  V.  Congdon,  114  Wash.  196  Pae.  776;  Ehode  v.  Doek-Hop 
239,  195  Pae.  29.  Co.,  184  Cal.  367,  194  Pae.  11. 

77  Hartmau  v.  Oatman  Gold  Min.  81  Illinois  Coal  Operators  Mut. 
&  Milling  Co.,  22  Ariz.  476,  198  B.  L.  Ins.  Co.  v.  Chicago,  W.  &  V. 
Pae.   717.                                       ,  Coal  Co.,  217  111.  App.  625. 

78  Stock  without  par  value',  see  82  What  law  governs  as  to  right 
§  3456a.  of  set-ofe  see  §  4132,  infra. 

79  Bank  of  Morgan  v.  Keid,  27  SSMacDonell  v.  Hines,  28  Ga. 
Ga.  App.   123,   107   S.  B.  555;   At-  App.  197,  110  S.  B.  505. 

wood      V.       McKenzie-Waterhouse  84  Ehode   v.   Dock-Hop  Co.,  184 

Co.,  —  Mont.  — ,  206  Pae.  978.  Cal.  367,  194  Pae.  11. 

80  Geary  St.,  P.  &  0.  E.  Co.  v.  85  Petition  of  Stuart,  272  Fed. 
Eolph,  —  Cal.  — ,  207  Pae.  539.  938. 

Mills    V.    Brady,    185    Cal.    317, 
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§  4100.  —  Extent  of  liability  in  general.  The  rule  that  calls 
made  hy  the  corporation  must  be  equal  ^^  does  not  prevail  where 
creditors  proceed  by  bill  in  equity  to  apply  unpaid  subscriptions 
to  the  payment  of  corporate  debts,  but  in  such  case  each  stock- 
holder is  liable  for  the  full  amount  unpaid  on  his  subscription, 
and  any  inequality  resulting  from  the  proceeding  is  adjustable 
only  by  suits  for  contribution  between  the  respective  stock- 
holders.*'' Under  the  general  power  to  compromise  controversies 
arising  in  the  administration  of  the  estate  given  by  the  bank- 
ruptcy act,  the  bankruptcy  court  has  jurisdiction  to  authorize 
a  compromise  of  the  liability  of  stockholders  for  unpaid  sub- 
scriptions, and  will  do  so  where  it  deems  such  a  course  to  be 
for  the  best  interests  of  the  estate.** 

§4101.  — Liability  for  interest  and  costs.*^  Where  the  li- 
ability is  enforced  by  a  trustee  in  bankruptcy,  the  costs  and 
expenses  of  the  bankruptcy  court  may  be  taken  into  account  in 
determining  the  amount  which  the  stockholders  are  required  to 
pay.'" 

§4103.  Defenses  available  to  stockholders — In  general.     In 

the  absence  of  fraud  or  estoppel,  any  defense  is  available  to  the 
subscriber  which  would  have  been  available  to  him  as  against 
the  corporation.'^ 

§4104.  — Release  or  discharge  pf  stockholders.  Payment 
of  his  subscription  or  some  part  thereof  by  the  subscriber  is  a 
good  defense  pro  tanto.'^  A  member  of  a  mutual  insurance  com- 
pany, formed  to  furnish  insurance  against  losses  in  consequence 

San    Bernardino     County     Sav.  trustee  in  bankruptcy  was  held  not 

Bank  v.  Denman,  186  Cal.  710,  200  to    provide    for    the    payment    of 

Pac.  606;  Ehode  v.  Doek-Hop  Co.,  interest   on  the   amount   adjudged 

184   Cal.,    367,    194    Pae.    11;    De  against     stockholders.       Kaye     v. 

Muth  V.  Kleeb,  114  Wash.  607,  195  Metz,  186  Cal.  42,  198  Pac.  1047. 
^s"-  996.  90Claypool  v.  Mcintosh,  182  N. 

86  See  §677,  supra.  C.   109,  108  S.  E.  433. 

8'  Geary  St.,  P.  &.  0.  E.  Co.  v.  91  San   Bernardino    County    Sav. 

Rolph,  —  Cal.  — ,  207  Pac.  539.  Bank  v.  Denman,  186  Cal.  710,  200 

88  Petition   of   Stuart,    272   Fed.       Pac.  606. 
938 

92  This  is   true   though  payment 

8"  A  judgment  in  an  action  by  a       is   made   without  a  call  or  in  re- 
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of  injuries  to  employes,  who,  on  becoming  a  policyholder,  agrees 
to  pay  premiums  for  one  year,  cannot  escape  liability  to  credi- 
tors for  the  full  amount  so  agreed  to  be  paid  by  procuring  the 
company  to  cancel  his  policy.** 

§  4107.  Persons  liable — In  general.  Where  stock  owned  by 
a  decedent,  and  not  fully  paid,  is  set  apart  as  a  year's  support 
to  his  widow  and  children,  "after  all  the  just  debts  are  paid," 
and  the  corporation,  on  being  presented  with  a  copy  of  the 
year's  support  proceedings,  issues  a  certificate  to  the  widow 
reciting  that  the  stock  is  sixty  per  cent,  paid  in  and  is  assessable, 
and  the  corporation  subsequently  becomes  insolvent,  its  receiver 
is  not  entitled  to  a  general  judgment  against  her  for  the  balance 
due  on  the  stock.'* 

§4110. — Principal   and   agent;   trustee   and   beneficiary. 

Where  stock  stands  on  the  books  in  the  name  of  a  certain  person 
as  trustee  for  a  person  not  disclosed  by  the  registry,  and  it  ap- 
pears that  he  holds  it  solely  for  the  use  of  such  other  person 
and  as  his  agent,  both  the  corporation  and  its  creditors  may 
hold  such  other  person  liable  for  any  balance  due  on  the  sub- 
scription.*® 

§  4111.  —  Effect  of  transfer  of  stock.'^  A  transferee  of 
partially  paid  stock,  which  does  not  purport  to  be  fully  paid,  is 

sponse  to  an  informal  call,  where  place  of  him.     Geary  St.,  P.  &  0. 

it  is  accepted  by  the  corporation.  E.    Co.   v.   Eolph,  —  Cal.  — ,  207 

Sau  Bernardino  County  Sav.  Bank  Pac.   539. 

V.  Denman,  186  Cal.  710,  200  Pac.  The  rule  that  a  person  contract- 

606.  ing  with   an   agent  for  an  undia- 

93  Illinois  Coal  Operators  Mut.  closed  principal  cannot  hold  the 
E.  L.  Ins.  Co.  V.  Chicago,  W.  &  principal  where  the  contract  is  in 
V.  Coal  Co.,  217  111.  App.  625.  writing  does  not  apply,  since  the 

94  Hartley  v.  Smith,  152  Ga.  723,  liability  arises  from  the  relation 
111  S.  E.  41,  rev'g  26  Ga.  App.  212,  of  the  trustee  with  the  company 
105  S.  E.  725.  Decision  conformed  as  a  stockholder  and  is  not  evi- 
to,  28  Ga.  App.  432,  111  S.  E.  denced  by  a  written  agreement 
743.  imposing  it.    Geary  St.,  P.  &  0.  K. 

95  An  insolvent  corporation  may  Co.  v.  Eolph,  —  Cal.  — ,  207  Pac. 
hold  him  liable  for  the  benefit  of  539. 

its    creditors,    where    it    has    not  96  Watered    or   fictitiously  paid- 

elected  to  hold  the  trustee  liable  in      up  stock,  see  §  3597,  supra. 
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liable  for  the  unpaid  balance  to  the  same  extent  as  the  trans- 
ferrer.''' 

§4115.  By  whom  liability  may  he  enforced — Receivers, 
Inistees  in  bankruptcy,  assignees  for  creditors,  and  the  like.^* 

The  liability  may  be  enforced  by  a  trustee  in  bankruptcy  for 
■the  benefit  of  general  creditors."  Payment  of  a  judgment  re- 
covered by  a  receiver  in  an  action  against  a  stockholder  on 
a  subscription  note  is  a  bar  to  any  further  suit  thereon  in 
behalf  of  creditors  represented  by  the  receiver.^  And  a  dis- 
missal on  the  merits  of  an  action  by  the  trustee  in  bankruptcy 
to  enforce  the  liability  is  a  bar  to  a  subsequent  action  by  cred- 
itors represented  by  the  trustee  to  recover  upon  the  same  unpaid 
subscriptions.^  A  stockholder  cannot  collaterally  attack  the 
validity  of  the  order  appointing  a  receiver  in  a  suit  by  him 
on  a  subscription  note.' 

§4116.  Limitations  on  the  right  of  receivers,  assignees  or 

trustees.  A  trustee  in  bankruptcy  is  vested  vs^ith  no  better 
right  or  title  to  a  note  given  for  the  amount  of  a  stock  sub- 
scription than  the  corporation  had  when  the  trustee's  title  ac- 
crued, and  hence  v?here  the  corporation  could  not  have  recov- 
ered on  a  note  because  of  an  agreement  at  the  time  v^hen  it 
was  given  that  it  was  to  be  paid  for  only  out  of  commissions 
to  be  earned  by  the  subscriber  by  selling  stock,  the  trustee 
cannot  do  so.* 

§4118.  Calls  and  assessments — Necessity  for  call  or  assess- 
ment; by  whom  made.     If  directors  refuse  to  exercise  their 

"Rhode  V.   Dock-Hop   Co,,   184  solvent  when  the  receiver  vras  ap- 

Cal.  367,  194  Pac.  11.  pointed,   a  stockholder   cannot   at- 

98  Statutory  liability,  see  §  4214,  tack  his  appointment  on  the 
iiifra.  ground  that  it  was  made  in  a  suit 

99  Kelly  v.  Abbott,  —  Cal.  — ,  collusively  instituted  by  corporate 
196 'Pac.  39;  Shiffer  v.  Akenbrook,  officers  and  stockholders  to  evade 
—  Ind.  App.  — ,  130  N.  E.  241;  De-  the  legal  effect  of  fraud  practiced 
Muth  V.  Kleeb,  114  Wash.  607,  195  by  promoters  of  the  corporation  to 
Pac.  996.  procure  stock  subscriptions.    Davis 

1  Davis  V.  Mitchell,  —  Tex.  Civ.  v.  Mitchell,  —  Tex.  Civ.  App.  — , 

App.  — ,  225  S.  W.  1117.  225  S.  W.   1117. 

2DeMuth   V.   Kleeb,    114   Wash.  4  Terrell    v.    Warten,     206    Ala. 

607,  195  Pae.  996.  90,   89  So.  297. 

*  Where  the  corporation  was  in- 
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statutory  duty  to  make  calls,  a  federal  court  of  equity  may 
in  insolvency  proceedings,  through  its  receiver,  order  such  pay- 
ments to  be  made.8  Where  the  corporation  has  been  adjudged 
a  bankrupt,  a  call  or  assessment  may  be  made  by  the  bank- 
ruptcy court,  or  by  the  trustee  in  bankruptcy  under  its  direc- 
tion.® In  Connecticut  it  is  expressly  provided  by  statute  that 
a  receiver  shall  have  the  powers  of  the  board  of  directors  in 
calling  in  installments  on  stock.'  A  state  insurance  commis- 
sioner charged  by  statute  with  the  duty  of  liquidating  an  in- 
solvent mutual  insurance  company  and  vested  by  operation  of 
law  with  title  to  all  of  its  property,  rights  of  action  and  con- 
tracts, may  make  assessments  upon  policyholders  in  accord- 
ance with  the  terms  of  their  contracts,  and  enforce  the  same 
by  suit.*  Forfeiture  and  sale  of.  the  stock  by  the  board  of 
directors  of  the  insolvent  corporation  is  not  a  condition  pre- 
cedent to  an  action  by  a  trustee  in  bankruptcy.^ 

§4120.  — Conclusiveness  of  call  or  assessment.^*  An  assess- 
ment by  a  referee  in  bankruptcy,  approved  by  the  bankruptcy 
court,  is  conclusive  as  to  the  necessity  for  the  assessment,  the 
amount  required  to  be  raised,  and  the  pro  rata  of  each  share 
of  stock  upon  which  the  assessment  is  made,  in  an  action  by 
the  trustee  in  a  state  court  against  a  stockholder  to  recover 
the  amount  of  his  assessmcnt.^^  Where  the  insurance  com- 
missioner is  vested  by  law  with  power  to  levy  assessments  on 
the  members  of  an  insolvent  mutual  insurance  company  in 
process  of  liquidation,  a  legal  presumption  arises  in  favor  of 
the  correctness  of  assessments  so  made.^* 

6  O  'Brien    v.    Lashar,    274   Fed.  lowed:    Kaye  v.  Metz,  186  Cal.  42, 

326,    certiorari    denied    257    TJ.    S,  198  Pac.   1047. 

640,   66   L.   Ed.   411;    Butterworth  7  Butterworth  v.  Boss,  238  Mass. 

V.  Boss,  238  Mass.  279,  130  N.  E.  279,  130  N.  E.  678. 

678.  8  Donaldson   v.    Fortna,    76   Pa. 

6  See  Danenhower  v.  Bireh,  —  N.  Super.  Ct.  403. 

J.  Err.  &  App.  — ,  116  Atl.  786.  9  ShifCer  v.  Akenbrook,  —  Ind. 

Statutory  provisions  for  assess-  App.  — ,  130  N.  E.  241. 

ments    by    directors    aiid    for    the  10  Statutory  liability,  see  §  4237, 

collection  thereof  by  a  sale  of  the  infra. 

stock   or  by  an   action  at  law  do  H  Danenhower   v.   Birch,         N. 

not     apply     under     such     circum-  J.  Err.  &  App.  — ,  116  Atl.  786. 

stances,    and    the    procedure    pre-  18  Donaldson   v.   Fortna,  "6  Pa. 

scribed   thereby  need  not  be   fol-  Super.  Ct.  403. 
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§4122.  Remedies— Actions  at  law  and  suits  in  equity.    In 

California  courts  of  equity  have  jurisdiction  of  suits  by  cred- 
itors to  compel  delinquent  stockholders  to  pay  any  balances 
remaining  unpaid  on  their  stock  for  the  purpose  of  having  the 
same  applied  in  payment  of  their  claims  even  though  the  cred- 
itors have  a  concurrent  remedy  by  actions  at  law.^^  In  Ohio 
a  receiver  must  sue  at  law  to  collect  unpaid  subscriptions,  and 
cannot  join  all  of  the  stockholders  as  defendants  in  a  single 
suit  in  equity.^*  An  Illinois  statute  provides  that  if  any  cor- 
poration shall  cease  doing  business  leaving  debts  unpaid,  suits 
in  equity  may  be  brought  against  all  persons  who  were  stock- 
holders at  the  time  or  liable  in  any  way  for  the  debts  of  the 
corporation,  by  joining  the  corporation  in  such  suit;  and  each 
stockholder  may  be  required  to  pay  his  pro  rata  share  of  such 
debts  or  liabilities  to  the  extent  of  the  unpaid  portion  of  his 
stock  after  exhausting  the  assets  of  the  corporation.^^ 

In  an  equitable  action  in  rem  by  a  stockholder  to  impress  a 
paramount  "lien  in  his  favor  upon  lands  of  the  corporation  for 
moneys  advanced  by  him  to  pay  for  such  land  and  to  pay  taxes, 
etc.,  on  the  same,  and  which,  under  the  allegations  of  the  com- 
plaint seeking  an  accounting  by  the  other  stockholders  as  to 
the  amounts  paid  by  them  for  their  stock  and  to  compel  them 
to  pay  the  amounts  found  due  thereon,  necessarily  involves 
equitable  proceedings  in  personam  in  order  to  afford  relief  in 
rem,  jurisdiction  of  the  res  is  not  secured  by  the  filing  of  a 
verified  complaint  and  an  affidavit  for  service  of  the  summons 
by  publication  or  without  the  state,  and  of  a  lis  pendens. ^^ 

§4127.  —Parties.  All  of  the  delinquent  stockholders  may 
be  joined  as  defendants  in  a  creditors'  suit  to  reach  unpaid 
subscriptions.^''  In  collecting  unpaid  subscriptions  the  trustee 
in  bankruptcy  represents  the  creditors  and  not  the  corpora- 
is  San  Bernardino  County  Sav.  15  Murphy  v.  Chicago  League 
Bank  V.  Deuman,  186  Cal.  710,  200  Base  Ball  Club,  221  111.  App.  120. 
Pae.  606;  Kelly  v.  Abbott,  —  Cal.  16 Beyer  v.  Investors'  Syndicate, 
— ,  196  Pac.  39.                                          —  N.  D.  — ,  182  N.  W.  934. 

"Union  Sav.  Bank  &  Trust  Co.  17 Kelly   v.  Abbott,  —  Cal.   — , 

V.  Cincinnati  &   C.   Traction   Co.,      196  Pac.  39. 
13  Ohio  App.  9,  31  Ohio  Ct.  App. 
270. 
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tion,  and  henee  may  join  all  of  the  delinquent  subscribers  in 
a  single  suit  in  equity  where  the  creditors  could  do  so.'* 

§4129.  — Exhausting  legal  remedies  against  corporation." 

As  a  general  rule  a  creditor  cannot  maintain  a  suit  to  subject 
unpaid  subscriptions  to  the  payment  of  his  claim  until  he  has 
recovered  judgment  against  the  corporation  and  an  execution 
thereon  has  been  returned  unsatisfied.^"  But  in  some  states  a 
simple  contract  creditor  may  sue.''' 

§4132.  Set-off  of  debts  due  to  stockholders.^^  Claims  of 
stockholders  as  creditors  of  the  corporation  cannot  be  offset 
against  the  amounts  unpaid  on  their  subscriptions.^^  The  right 
of  set-off  is  remedial,  and  is  governed  by  the  law  of  the  place 
where  the  action  is  brought.^* 

§  4133.  Application  of  statute  of  limitations — General  prin- 
ciples. Generally  the  action  is  governed  by  the  statute  relat- 
ing to  actions  on  contracts.*^ 

§  4134.  —  Accrual  of  right  of  action.  In  British  Columbia 
the  liability  commences  on  the  date  when  a  call  is  made,  and 
the  statute  does  not  begin  to  run  until  that  time.*® 

18  Kelly  V.  Abbott,  —  Cal.  — ,  23  Kaye  v.  Metz,  186  Cal.  42,  198 
196  Pae.  39.  Pac.   1047;   Butterworth  v.  Smith, 

19  Excuses    for    failure    to    ex-  —  Mass.  — ,  133  N.  E.  100. 
haust    legal    remedies,    see    §  4232,  24  Butterworth     v.     Smith,     — 
infra.  Mass.  — ,  133  N.  E.  100. 

20  Cordea  v.  Hammond,  —  Cal.  26  In  Georgia  the  aetion  must  be 
App.  — ,  203  Pae.  131.  brought    within    six    years   unless 

21  In  Alabama  a  simple  contract  the  contract  is  a  specialty.  Where 
creditor  may  maintain  a  suit  for  the  petition  does  not  show  whether 
the  dissolution  of  a  corporation  or  not  it  is  a  specialty,  and  it  ap- 
and  the  appointment  of  a  receiver  pears  therefrom  that  the  aetion 
to  collect  its  assets,  including  un-  is  barred  if  it  is  not,  it  will  be 
paid  subscriptions  to  its  stock,  and  construed  against  the  pleader  and 
to  distribute  the  same  among  its  the  action  held  to  be  barred  on 
creditors.  Jaggers  v.  Howell,  206  demurrer.  MaeDonell  v.  Hines, 
Ala.  337,  89  So.  604.  28  Ga.  App.  197,  110  8.  E.  505. 

22  Statutory  liability  see  §  4245,  26  In  re  Johnston  Bros.  Ltd.,  29 
infra.  British  Columbia  183. 
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§4135.  —Bonus  or  watered  Stock.^'' 
§  4136.  —  Interruption  or  tolling  of  statute.^* 

XXXIV.   PEESONAli  LIABILITY  OF   STOCKHOLDERS   FOR  DEBTS   OF  THE 
CORPORATION 

§  4137.  Liability  in  the  absence  of  charter,  statutory  or  con- 
stitutional provisions — General  principles.*^  Stockholders  are 
not  personally  liable  for  the  debts  of  the  corporation  unless 
made  so  by  the  corporate  charter  or  by  some  statutory  or  con- 
stitutional provision.^"  And  this  is  equally  true  of  a  stock- 
holder who  owns  all,'^  or  a  majority,'*  of  the  capital  stock. 
Shares  of  capital  stock,  fully  paid  and  held  by  a  stockholder, 
are  not  a  trust  fund  for  the  payment  of  its  debts,  nor  is  the 
owner  a  trustee." 

§4138.  — Liability  for  torts.  Stockholders  are  not  person- 
ally Uable  for  injuries  to  a  passenger  in  an  automobile  hired 
from  the  company,  due  to  the  negligence  of  its  servant  who 
was  driving  the  car,  though  the  contract  of  hiring  was  ultra 
vires.**  Where  a  trust  company  turns  over  money  to  a  bank 
in  order  to  enable  it  to  obtain  a  certificate  from  the  state 
auditor  authorizing  it  to  do  business  and  takes  it  back  as  soon 

27  See    §  3598,    supra.  stock  to  be  issued  to  them  after  a 

28  Supplemental  petitions  held  contemplated  reorganization  are 
not  to  set  up  any  new  cause  of  ac-  not  individually  liable  on  contracts 
tion  so  that  pleas  of  the  statute  made  with  the  corporation  as  such, 
of  limitations  were  properly  over-  though  the  reorganization  is  never 
ruled.  Morrison  v.  Mitchell,  -^  effected.  Sawyer  v.  Pabst  Brew- 
Tex.  Civ.  App.  — ,  243  S.  W.  555.  ing  Co.,  22  Ariz.  384,  198  Pac.  118. 

89  Liability    for    debts    of    dis-  31  City   of   Winfield   v.    Wichita 

solved  corporation  to  extent  of  as-  Nat.   Gas  Co.,  267  Fed.   47. 

sets  received,  see  §  5577,   infra.  32  Johnson  v.  Belle  Point  Lum- 

80  Gulf,   C.    &    S.   P.    E.    Co.    V.  ber  Co.,  —  Ky.  — ,  244  S.  W.  906. 

Cities  Service  Co.,  281  Fed.  214;  S3  Insurance  Agency  Co.  v.  Blos- 

Inter-Oeean     Newspaper     Co.     v.  som,  —  Mo.   App.  — ,  231   S.  W. 

Eobertson,  296  111.  92,  129  N.  E.  636. 

523;  Barnett  Bros.   v.   Lynn,   118  34Staacke  v.  Eoutledge,  —  Tex. 

Wash.  308,  203  Pae.  387.  — ,  241  S.  W.  994,  modifying  judg- 

Persons  who   carry   on  business  ment,  —  Tex.  Civ.  App.  —  ,  175  S. 

M  the  name  of  a  de  jure  corpora-  W.   444. 
tion  and  who   pay  in  money   for 
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as  the  certificate  is  issued,  and  is  required  to  make  good  its 
representation  that  the  money  belonged  to  the  bank  for  the 
benefit  of, the  bank's  creditors,  the  stockholders  of  the  bank 
will  not  be  required  to  reimburse  it  for  the  money  which  it  is 
so  required  to  pay,  and  this  is  especially  true  as  to  stockholders 
who  purchased  their  stock  in  due  course  of  business  without 
any  knowledge  that  the  capital  and  surplus  had  not  been  fully 
paid  up.*^ 

§  4140.  —  Aifreement  or  consent  of  stockholders.  Generally 
a  stockholder  cannot  be  held  liable  on  a  written  contract  ex- 
ecuted by  the  corporation  as  an  undisclosed  principal  where 
the  other  party  knows  when  the  contract  is  made  that  it  is  for 
the  stockholder's  benefit.*®  But  if , the  stockholder  afterwards 
individually  claims  the  benefit  of  the  contract,  he  thereby  makes 
it  his  own  and  becomes  bound  by  it  to  the  same  extent  as  if  his 
name  had  originally  appeared  as  the  contracting  party." 
Stockholders  who,  to  prevent  a  suit  against  the  corporation  on 
a  note,  execute  their  joint  and  several  note  to  the  payee,  are 
bound  thereon  as  joint  and  several  obligors  and  not  in  their 
technical  capacity  as  stockholders,  and  hence  their  liability  is 
not  limited  to  that  proportion  of  the  note  which  the  stock  owned 
by  them  severally  bears  to  the  entire  capital  stock.*'  If  one 
of  them  pays  the  entire  note,  he  is  entitled  to  contribution  from 
the  others,  and  may  enforce  it  without  previous  notice  or  de- 
mand.*^  A  contract  by  the  owner  of  all  of  the  stock  of  a  cor- 
poration that  the  corporation  would  pay  a  certain  sum,  but 
signed  only  by  the  stockholder  individually,  was  held  to  be  his 
individual  contract.*"  The  fact  that  a  person  had  at  one  time 
been  president  of  a  corporation  is  not  sufficient  to  show  that 
there  was  a  consideration  for  his  guaranty  of  and  promise  to 
pay  a  corporate  debt,  where  there  is  no  evidence  that  he  was 
a  stockholder  when  the  debt  was  contracted,  or  that  he  was  in- 

35  Golden  v.  Cervenka,  216  111.  38  Holm  v.  Burnell,  50  Cal.  App. 
App.  397.  222,   194  Pae.  770. 

36  Barnett  Bros.  v.  Lynn,  118  39  Holm  v.  Burnell,  50  Cal.  App. 
Wash.   308,  203  Pac.  387.  222,    194   Pac.    770. 

37  Barnett  Bros.  v.  Lynn,  118  40  Daly  v.  Wilbnr,  209  Mo.  App 
Wash.  315,  203  Pae.  389.  54,  236  S.  W.  671. 
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debted  to  the  corporation  on  account  of  unpaid  stock  or  other- 
wise.*^ 

§  4141.  Statutory  liability  in  general.  Where  the  liability  is 
contractual,  whoever  undertakes  the  relation  of  shareholder 
voluntarily  enters  into  an  implied  contract  to  bear  such  de- 
ficiency as  may  rest  upon  him  under  the  statute,  and  hence 
cannot  successfully  assail  the  constitutionality  of  such  an  obliga- 
tion assumed  by  his  own  free  will.*^ 

§4142.  Effect  of  constitutional  provisions.  A  statute  pro- 
viding that  stockholders  of  banks  shall  be  additionally  liable  for 
an  amount  equal  to  the  par  value  of  their  stock  is  not  incon- 
sistent with,  and  is  not  repealed  by  a  subsequent  constitutional 
amendment  providing  that  dues  from  corporations  shall  be  se- 
cured by  the  individual  liability  of  the  stockholders  to  the 
amount  of  stock  owned  by  each  stockholder,  and  such  other 
means  as  shall  be  provided  by  law.  The  effect  of  the  amend- 
ment is  to  prescribe  a  minimum  liability,  leaving  the  legislature 
free  to  provide  for  such  additional  liability  as  they  may  deem 


§  4143.  Whether  constitutional  provisions  are  self -executing. 

The  provision  of  the  Nebraska  constitution  imposing  liability 
on  stockholders  to  the  extent  of  their  unpaid  subscriptions  is 
self-executing,  does  not  require  an  act  of  the  legislature  to  put 
it  into  force,  and  is  enforceable  without  special  supplementary 
statutory  enactments.**  The  provision  of  the  Ohio  statute  im- 
posing a  double  liability  on  stockholders  of  corporations  au- 
thorized to  receive  money  for  deposit  is  self-executing.** 

§4146.  Alteration  or  repeal  of  constitutional  or  statutory 
provisions — Effect  as  against  stockholders.  Where  power  to 
alter,  amend  or  repeal  the  laws  relating  to  corporations  is  re- 

41  Allen    West    Commission    Co.       lin,  110  Kan.  559,  207  Pac.  433. 

V.  Sichter,  286  Mo.  691,  228  S.  W.  44  Bourne   v.  Baer,  —  Neb.   — , 

827.  185  N.  W.  408. 

42  Allen  V.  Prudential  Trust  Co.,  46  Allen  v.  Scott,  104  Ohio  436, 


— ,  136  N.  E.  410.  135  N.  E.  683. 

4*  Kansas  State  Bank  v.  Laugh- 
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served,  the  liability  of  stockholders  may  be  increased  by  the 
legislature*^  or  by  constitutional  amendment.*''  Under  a  re- 
served power  to  alter  any  charter  in  such  manner  that  no  in- 
justice may  be  done  to  the  corporators,  the  legislature  may 
make  stockholders  of  banks  liable  for  all  public  funds  deposited 
therein,  not  paid  to  the  person  entitled  to  receive  them  on 
demand,**  or  liable  for  the  debts  of  the  bank  to  the  extent  of 
the  amount  of  their  stock  therein,  at  the  par  value  thereof,  in 
addition  to  the  amount  invested  in  such  stock.*' 

§  4147.  —  Effect  as  against  creditors.  If  the  liability  is  con- 
tractual, the  legislature  has  no  power  to  terminate  it  by  re- 
pealing the  statute  imposing  it,  or  by  means  of  a  statute  curing 
defects  in  the  organization  of  a  corporation  because  of  which 
the  liability  is  imposed.^"  But  if  the  liability  is  penal,  and  is 
imposed  because  of  defects  in  the  organization  or  incorporation 
of  the  corporation,  the  legislature  may  terminate  it  in  so  far 
as  the  stockholders  of  such  a  corporation  are  concerned  by  a 
repeal  of  the  statute  creating  it  or  by  a  retroactive  statute 
curing  such  defects.^^ 

§  4149.  Effect  of  consolidation  of  corporations.  An  error  of 
judgment  by  a  bank  examiner  in  permitting  a  bank  to  absorb 
another  bank  resulting  in  loss  to  the  former,  does  not  relieve 
a  stockholder  from  liability. ^^ 

§  4150.  Effect  of  dissolution  of  corporation.  An  amendment 
of  the  articles  of  incorporation  changing  the  name  of  the  cor- 

46  Duke  V.  Force,  —  Wash.  ^,  49  Arkansas  statute  held  valid. 
208  Pac.  67,  citing  6  Fletcher  Cye.  Maxwell  v.  Thompson,  186  N.  Y. 
Corp.   p.   7164.  Supp.  208,  aff'd  232  N.  Y.  619,  134 

47  Liability     may     be     imposed  N.  E.  596. 

upon    stockholders    for    debts    in-  50  Adler  v.  Baker-Dodge  Theatre 

curred  after  the  amendment  takes  Co.,  190  Iowa  970,  181  N.  W.  254. 

effect,    although    the    corporation  Bl  Adler  v.  Baker-Dodge  Theatre 

was    organized   and   tRe    stock   is-  Co.,  190  Iowa  970,  181  N.  W.  254. 

sued  at  a  time  when  there  was  no  62  German-American    Mercantile 

such  liability.     Allen  v.  Scott,  104  Bank    v.    Foster,   116   Wash.   313, 

Ohio  436,  135  N.  E.  683.  199  Pac.  314. 

48  Bank  of  Blytheville  v.  State, 
148  Ark.  504,  230  S.  W.  550. 
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poration  and  increasing  its  capital  stock  does  not  terminate  its 
existence  so  as  to  relieve  its  stockholders  from  their  statutory 
liability.^s 

§  4153.  —  Liability  to  amount  due  on  stock. ^*  Statutes  and 
constitutibnal  provisions  in  some  states  make  stockholders 
liable  to  creditors  for  any  balance  due  on  their  stock.^^ 

§4154.  — Liability  to  amount  or  extent  of  stock;  double 

liability.  In  some  states  the  liability  is  to  the  extent  of  the 
par  value  of  the  stock  in  addition  to  the  amount  invested  in 
such  stock.*®  Stockholders  in  national  banks  are  made  liable 
to  the  extent  of  the  amount  of  their  stock,  at  the  par  value 
thereof,  in  addition  to  the  amount  invested  in  such  shares.*' 

§4155.  — Liability  in  proportion  to  amount  or  value  of 
stock.  In  California  each  stockholder  is  liable  for  such  pro- 
portion of  all  the  debts  and  liabilities  of  the  corporation  as  the 
amount  of  stock  owned  by  him  bears  to  the  subscribed  capital 
stock  of  the  corporation.*^  In  that  state  the  liability  of  each 
stockholder  is  determined  by  the  amount  of  stock  or  shares 
owned  by  him  at  the  time  the  debt  or  liability  was  incurred, 
and  hence  it  is  necessary  to  allege  that  date  in  an  action  to 
enforce  it.  The  liability  is  upon  th^  corporate  indebtedness, 
and  not  upon  notes  given  by  it  for  such  indebtedness,  and 
hence  an  allegation  as  to  the  date  when  the  notes  were  made 
without  alleging  the  date  on  which  the  indebtedness  evidenced 

53 German-American    Mercantile  ing      the      Connecticut      statute; 

Bank  v.  Foster,  116  "Wash.  313,  199  Bourne   v.   Baer,   —  Neb.  — ,   185 

Pae.  314.  N.    W.     408;       Claypoole    v.     Mc- 

64  Liability    of    holders    of    wa-  Intosh,    182   N.   C.    109,   108   S.   E. 

tared  or  fictitiously  paid-up  stock,  433. 

see  §3589,   et   seq.,    supra.  B6Klotz  v.  First  Nat.  Bank,  — 

56  Bank  of  Morgan  v.   Eeid,   27  Ind.  App.  — ,  134  N.  B.  220;  Duke 

6a.  App.  123,  107  S.  E.  555;   Jo-  v.   Force,  —  "Wash.   — ,   208   Pac. 

seph  T.  Eyerson  &  Son  v.  Peden,  67. 

303  111.  171,  135  N.  E.  423,  rev'g  67  Miller    v.    Hammer,    269    Fed. 

222  111.  App.  150;  Murphy  v.  Chi-  891,  rev'g  judgment  263  Fed.  956. 

cago  League  Base  Ball   Club,  221  58  Bridges  v.  Tefft,  53  Cal.  App. 

111.  App.  120;  Butterworth  v.  Boss,  117,  200  Pac.  71. 
238  Mass.  279,  130  N.  B.  678,  quot- 
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by  them  was  incurred,  is  insufficient,  although  the  plaintiff  is 
a  bona  fide  holder  of  the  notes.^^ 

§  4156.  —  Liability  until  payment  or  subscription  of  capital 
stock.  A  Wisconsin  statute  provides  that  if  a  corporation 
transacts  business  before  half  of  its  capital  stock  shall  have 
been  duly  subscribed,  the  stockholders  then  existing  shall  be 
personally  liable  upon  any  obligation  contracted  in  violation 
of  the  statute.^" 

§  4157.  —  Liability  on  failure  to  file  report  or  statement. 

Statutes  sometimes  make  stockholders  individually  liable  for 
corporate  debts  if  the  corporation  fails  to  publish  annually  a 
notice  of  the  amount  of  all  the  existing  debts  of  the  corpora- 
tion as  required  by  law.^^ 

§  4158.  —  Liability  because  of  defective  organizations.    In 

Iowa  stockholders  are  made  personally  liable  for  corporate 
debts  on  failure  of  the  ofScers  of  the  corporation  to  publish  the 
notice  of  incorporation  required  by  the  statute.®^  In  that  state 
the  corporation  is  authorized  to  do  business  upon  filing  its 
articles  of  incorporation  with  the  secretary  of  state,  and  has 
three  months  thereafter  in  which  to  file  the  notice,  during  which 
time  its  acts  are  valid  and  its  stockholders  are  not  personally 
liable,  but  upon  the  expiration  of  that  period,  if  the  notice  has 
not  been  filed,  its  acts  beeome  invalid  and  the  stockholders  be- 
come liable.*'  In  Florida  stockholders  are  personally  liable  for 
all  the  corporate  debts  as  if  they  were  members  of  a  general 
partnership  where  duplicate  affidavits  by  the  treasurer  that 
ten  per  cent  of  the  capital  stock  has  been  subscribed  and  paid 
have  not  been  filed  with  the  secretary  of  state  and  the  clerk  of 
the  circuit  court  of  the  county  where  the  principal  place  of 
business  of  the  corporation  is  located.**    And  so  are  the  stock- 

69  National  City  Bank  v.  Chubb,  Iron  Co.  v.  Long,  172  Wis.  591,  179 

52  Gal.  App.  655,  199  Pae.  537.  N.  W.  785. 

60  If    the    requisite    amount    is  61  Bourne  v.   Baer,  —  Neb.  — , 

subscribed    and    paid    for,    stock-  185  N.  W.  408. 

holders    cannot    be    rendered    per-  eZAdler  v.  Baker-Dodge  Theatre 

sonally    liable    by    subsequent    ir-  Co.,  190  Iowa  970,  181  N.  W.  254. 

regularities  or  mistakes  in  making  63  Adler  v.  Baker-Dodge  Theatre 

entries   in   the   stock   books   or  in  Co.,  190  Iowa  970,  181  N.  W.  254. 

issuing   subscriptions,    or   by    new  64  Graham  v.  Sewell,  80  Fla.  720, 

agreements.      Shadbolt     &    Boyd  86  So.  639. 
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holders  of  a  bank  which  begins  business  before  it  is  authorized 
to  do  so  by  the  state  comptroller.** 

§  4161.  What  corporations  are  within  statutory  or  constitu- 
tional provisions — In  general.  Some  of  constitutional  and  stat- 
utory provisions  in  terms  apply  only  to  corporations  of  a  partic- 
ular class,  as  banking  corporations,  trust  companies,  and  the 
like.«6 

§4162.  — Provisions  exempting  certain  classes  of  corpora- 
tions. To  come  within  the  provision  of  the  Minnesota  constitu- 
tion exempting  the  stockholders  in  any  corporation  "organized 
for  the  purpose  of  carrying  on  any  kind  of  manufacturing  or 
mechanical  business,"  the  business  of  the  corporation  must  be 
limited  by  its  articles  to  the  kind  specified  or  such  as  is  purely 
incidental  thereto.  In  other  words,  if  by  its  articles  the  cor- 
poration may  lawfully  engage  in  any  business  not  exclusively 
manufacturing  or  mechanical  and  not  properly  incidental  there- 
to, the  exemption  does  not  apply.®' 

§4163.  Liabilities  to  which  the  statutory  or  constitutional 
provisions  apply — In  general.  The  liability  of  shareholders  of 
national  banks  extends  to  all  contracts,  debts  and  engagements 
of  the  bank.®' 

In  Massachusetts  the  liability  of  stockholders  in  trust  com- 
panies and  banks  subsists,  in  so  far  as  concerns  the  stockholders, 
equally  for  all  contracts,  debts  and  engagements,  regardless  of 
the  priority  of  any  one  class  of  such  contracts,  debts  and  en- 
gagements over  any  other  class.  The  liability  is  held  as  security 
for  the  payment  of  deposits  in  the  savings  department  of  such  a 

68  Mechanics     &     Metals     Nat.  67  Carnegie  Dock  &  Fuel  Co.  v. 

Bank  v.  Angel,  79  Tla.  761,  85  So.  Kensington  Mills,  —  Minn.  — ,  188 

675.  N.  W.  270. 

66  Mechanics     &     Metals     Nat.  Articles   of   a   milling   company 

Bank  v.  Angel,  79  Pla.  761,  85  So.  held  to  limit  its  business  to  that  of 

675;  Klotz  v.  First  Nat.  Bank,  —  manufacturing.     Carnegie  Dock   & 

Ind.  App.  — ,  134  N.  E.  220;  Duke  Fuel   Co.   v.   Kensington  Mills,  — 

V.  Force,  —  Wash.  — ,  208  Pac.  67.  Minn.  — ,  188  N.  W.  270. 

Corporations    authorized    to    re-  68  Miller    v.    Hamner,    269    Fed. 

ceive  money  on  deposit.  Allen  v.  891,  rev'g  judgment  263  Fed.  956. 
Seott,  104  Ohio  436,  135  N.  E.  683. 
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corporation  only  as  between  such  deposits  and  the  claims  of 
general  ereditors.^^ 

In  Iowa  the  obligations  for  which  the  stockholders  of  a  bank 
may  be  held  liable  must  be  such  as  are  ordinarily  limited  to 
the  banking  business.''''  Liquidation .  and  the  incidents  thereof 
are  not  within  the  purview  of  the  ordinary  course  of  banking 
business,  and  stockholders  are  not  liable  for  debts  contracted 
by  its  offlcers  after  it  has  ceased  to  do  business  and  become  in- 
solvent and  is  in  process  of  voluntary  liquidation,  and  which 
such  officers  have  no  authority  to  incur  under  the  resolutions 
of  the  stockholders  and  board  of  directors  providing  for  the 
liquidation  of  the  bank's  affairs.''^ 

"Leaving  debts  unpaid,"  as  used  in  the  Illinois  statute  pro- 
viding that  if  any  corporation  shall  cease  doing  business  leaving 
debts  unpaid,  each  stockholder  may  be  required  to  pay  his  pro 
rata  share  of  such  debts  or  liabilities  to  the  extent  of  the  un- 
paid portion  of  his  stock,  means  debts  due  at  the  time  when  the 
corporation  ceases  doing  business,  and  not  future  obligations.''^ 

In  California  the  liability  is  a  separate  and  independent  one, 
commencing  with  and  dependent  upon  the  original  indebted- 
ness, and  no  new  liability  upon  the  original  obligation  is  created 
by  the  recovery  of  a  judgment  against  the  corporation.''^  Hence 
a  complaint  in  an  action  to  enforce  it  must  state  a  cause  of 
action  upon  the  original  indebtedness  and  not  upon  a  judgment 
recovered  thereon  against  the  corporation.''* 

Except  when  concluded  by  a  judgment  against  the  corpora- 
tion,''* the  stockholder  may  show  that  a  note  sought  to  be  en- 
forced against  him  was  procured  by  fraud  or  duress.''^ 

69  In  re  Cosmopolitan  Trust  Co.,  debt,  where  it  is  further  provided 
• —  Mass.  ■ — ,  133  N.  E.  630.  that  such  rent  shall  be  paid  at  a 

70  Peet  V.  Des  Moines  Savings  specified  rate  per  year  arid  in  quar- 
Bank,  190  Iowa  1020,  181  N.  W.  terly  instalments  in  advance. 
503.  Murphy    v.    Chicago    League   Ball 

71  Stockholders    held    not    liable  Club,  221  111.  App.  120. 

for    loans.      Peet    v.    Des    Moines  73  Bridges  v.  Tefft,  53  Cal.  App. 

Savings  Bank,  190  Iowa  1020,  181  117,   200   Pac.    71.     And  see  Blls- 

N.  W.  503.  worth   v.   Bradford,   186   Cal.   316, 

72  A  provision  of  a  lease  for  a  '  199  Pae.  335. 

term     of    years     that     the     lessee  74  Bridges  v.  Tefft,  53  Cal.  App. 

agrees  to  pay  for  the  full  term  of  117,   200  Pac.   71. 

the  lease  a  specified  sum  does  not  7B  See   §  4236,  infra. 

make  the   full   amount   a  present  76  Evidence   held   insufficient  to 
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A  corporation  cannot  divide  itself  into  several  parts  or  units 
so  as  to  make  only  the  members  of  each  part  or  unit  subject  to 
the  statutory  liability  for  the  debts  of  the  part  or  unit  to  which 
they  belong.'''' 

§4164.  —Liabilities  based  upon  tort.''8 

§  4166.  —  Claims  under  ultra  vires  contracts.  The  liability 
of  stockholders  in  banks 'under  the  Iowa  statute  cannot  be  en- 
forced for  the  purpose  of  paying  an  indebtedness  which  the 
bank  had  no  power  to  contract  under  the  statute  limiting  the 
purposes  for  which  banks  may  contract  indebtedness.'"  And 
the  burden  is  on  a  receiver  seeking  to  enforce  the  liability  of 
stockholders  to  show  that  the  indebtedness  for  which  liability 
is  sought  to  be  imposed  was  contracted  for  the  purpose  and  in 
the  manner  prescribed  by  the  statute.*" 

§  4168.  —  Statutes  imposing  liability  for  special  debts  only 
—Debts  due  laborers,  servants,  clerks,   employees,  etc.     A 

salesman  who  gives  his  full  time  to  the  corporation  and  is  paid 
by  a  commission  on  the  amount  of  his  sales  is  within  a  statute 
making  stockholders  personally  liable  for  debts  due  and  owing 
to  laborers,  servants  or  employees  for  services  performed  by 
them  for  the  corporation.*^ 

§4171. Deposits  in  banks,  etc.     An  Arkansas  statute 

makes  stockholders  in  banks  liable  for  all  public  funds  deposited 
therein  and  not  paid  to  the  person  entitled  to  receive  the  same 

show  fraud  or  duress.    Schmidt  v.  ultra  vires,  since  the  action  is  not 

Miller,  52  Cal.  App.  496,  199  Pac.  against  the  bank  but  against  the 

^9-  stockholders  to  enforce  a  statutory 

"Lehens  v.  Nelson,   148  Minn.  liability.    Peet  v.  Des  Moines  Sav- 

240,  181  N.  W.  350.  ings  Bank,  190  Iowa  1020,  181  N. 

''"Statutory  liability  of  stock-  W.  503. 

holder  for  tort  of  corporation"  is  80  Peet  v.   Des   Moines   Savings 

the  subject  of  a  note  in  14  A.  L.  Bank,  190  Iowa  1020,  181  N.  W. 

B.  267.  503. 

™Peet  V.  Des  Moines   Savings  81  Hitchcock     v.     Pagenstecher, 

Bank,  190  Iowa  1020,  181  N.  "W.  198  N.  T.  App.  Div.  511,  190  N. 


503, 

Contracts  under  which  such  an      124. 
indebtedness  was  created  are  not 


T.  Supp.  706,  afe'g  189  N.  Y.  Supp. 
1: 
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on  demand,'^  and  defines  public  funds  for  the  purposes  of  the 
act.*' 

§4174.  — Liability  for  interest.  Interest  is  allowable  on 
an  assessment  against  a  stockholder  from  the  date  when  such 
assessment  is  payable.**  In  California,  where  the  liability  is 
primary,  the  stockholder  is  liable  for  interest  from  the  date  of 
the  accrual  of  the  liability  to  the  date  of  the  judgment  against 
him.*^  But  he  is  not  liable  for  compound  interest,  and  hence  it 
is  improper  to  charge  him  with  interest  on  his  proportionate 
share  of  a  corporate  debt  from  the  date  when  his  liability 
accrues  to  the  date  when  a  judgment  on  such  debt  is  recovered 
against  the  corporation  and  with  interest  on  a  proportionate 
part  of  such  judgment  from  the  date  thereof  to  the  date  of  the 
entry  of  judgment  against  him.*® 

§  4175.  —  Liability  for  costs.  In  California  it  has  been  held 
that  a  stockholder  is  liable  for  his  proportionate  share  of  costs 
included  in  a  judgment  against  the  corporation  on  the  indebted- 
ness, although  the  liability  is  direct  and  primary  and  the  re- 
covery of  a  judgment  against  the  corporation  is  not  necessary, 
on  the  theory  that  the  judgment  for  costs  creates  a  new  and 
distinct  liability  against  the  corporation  and  hence  against  the 
stockholders.*''  In  Illinois  stockholders  of  a  bank  who  file  an- 
swers to  a  bill  to  enforce  their  statutory  liability  and  appear 

82  statute  held  not  to  have  been  triet  are  within  it.  That  a  tax 
impliedly  repealed  by  the  Bank-  eoUeetor  does  not  deposit  each 
ing  Act.  Bank  of  Blytheville  v.  specific  fund  in  a  separate  account 
State,  148  Ark.  504,  230  S.  W.  550.  does   not   relieve  the   stockholders 

83  It  provides  that  for  the  pur-  from  liability,  since  the  law  does 
pose  of  the  act  "public  funds"  not  impose  any  such  duty  upon 
shall  be  construed  to  mean  all  law-  him.  Bank  of  Blytheville  v. 
ful  money  of  the  United  States,  State,  148  Ark.  504,  230  S.  W.  550. 
and  all  state,  county,  city,  town  or  84  Maxwell  v.  Thompson,  186  N. 
school  warrants  or  bonds,  or  other  Y.  Supp.  208,  aff'd  232  N.  Y.  619, 
paper  having  a  money  value,  be-  134  N.  E.  596. 

longing   to    the    state,    or   to    any  86  Bridges  v.  TefEt,  53  Cal.  App. 

county,  city,  incorporated  town  or  117,  200  Pae.   71. 

school  district  therein.     Funds  be-  86  Bridges  v.  Tefft,  53  Cal.  App. 

longing  to  a  drainage  district  are  117,  200  Pac.   71. 

not     within     this     provision,     but  87  Bridges  v.  TefEt,  53  Cal.  App. 

taxes  voluntarily  paid  to  the  col-  117,  200  Pae.   71, 

lector    for    a    special    school    dis- 
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before  the  master  and  unsuccessfully  contest  the  suit,  may  be 
required  to  pay  the  master's  fee.**  In  New  York  costs  may 
properly  be  taxed  and  allowed  against  the  administrator  of  a 
deceased  stockholder  in  a  foreign  corporation  to  enforce  a 
liability  imposed  on  stockholders  by  the  laws  of  the  state  of 
the  corporation's  domicile  against  the  estate.*'  In  a  creditor's 
suit  in  equity  to  enforce  the  liability  of  the  stockholders  of  a 
national  bank  which  has  gone  into  voluntary  liquidation,  the 
court  may  apportion  the  costs  among  the  defendants  in  propor- 
tion to  their  several  holdings  of  stock.  In  such  case  costs  ac- 
cruing up  to  the  time  the  case  was  at  issue  will  be  apportioned 
among  all  of  the  defendants,  and  those  subsequently  accruing 
by  reason  of  litigation  on  issues  made  by  pleas  will  be  appor- 
tioned among  the  litigating  defendants  only.'" 

§4176.  Whether  the  liability  is  contractual  or  penal.'^    "A 

statutory  liability  incurred  as  a  necessary  consequence  of  be- 
coming a  stockholder  in  a  corporation,  and  not  as  the  conse- 
quence of  doing  or  omitting  some  act  specified  in  the  statute, 
partakes  of  the  nature  of  a  contract  to  which  the  stockholder 
assents,  and  is  not  a  penalty. "  '^  A  liability  which,  is  created 
by  statute  to  follow  as  a  consequence  of  the  doing  or  omission 
of  some  act,  and  the  extent  of  which  is  not  measured  or  limited 
by  the  damage  caused  by  the  act  or  omission,  is  in  the  nature 
of  a  penalty,  and  the  statute  imposing  it  is  penal  in  character.'* 
The  liability  is  contractual  if  it  is  limited  to  the  amount  of  the 
stockholder's  stock  or  some  multiple  thereof.'*  But  it  is  penal 
if  it  is  imposed  upon  the  stockholders  after  they  become  such 
without  regard  to  the  amount  of  their  holdings  or  to  the  extent 
of  their  blame,  solely  because  of  some  violation  of  law  by  the 

88  Eosenfeld  v.  Horwich,  221  111.  ing  text  6  Fletcher  Cye.  Corp. 
App.   304.  §4176. 

89  Maxwell  v.  Thompson,  186  N.  Nature  of  stockholders '  liability 
r.  Supp.  208,  afE'd  232  N.  Y.  619,  see  note  6  Minn.  Law  Beview  300. 
134  N.  E.  596.  92  Bourne   v.   Baer,  —  Neb.  — , 

90  American  Nat.  Bank  v.  Com-  185  N.   W.   408. 

mereial  Nat.  Bank,  268  Fed.  688.  98  Bourne  v.  Baer,  —  Neb.  — , 

91  See  Nesbit  v.  Clark,   272  Pa.       185   N.   "W.   408. 

161,  116  Atl.  404,  certiorari  denied  94Adler  v.  Baker-Dodge  Theatre 

258  U.  S.  621,  66  L.  Ed.  795,  quot-      Co.,  190  Iowa  970,  181  N.  W.  254. 
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officials  of  the  corporation.'*  Statutes  making  stockholders  per- 
sonally liable  for  corporate  debts  on  failure  of  the  officers  of 
the  corporation  to  publish  notice  of  incorporation  as  required 
by  law,'®  or  on  failure  of  the  corporation  to  give  annual  notice 
of  its  indebtedness  as  required  by  law,''  have  been  held  to  be 
penal.  Provisions  making  stockholders  liable  for  the  amount 
of  their  unpaid  subscriptions  impose  a  liability  which  is  con- 
tractual in  its  nature,  since  the  liability  is  incurred  as  a  neces- 
sary consequence  of  becoming  a  stockholder,  and  not  by  reason 
of  doing  or  omitting  some  act  required  by  statute."  In  Cali- 
fornia the  liability,  where  it  arises  out  of  a  contract  of  the 
corporation,  is  one  arising  on  contract  within  the  meaning  of  the 
statute  governing  counterclaims."  In  Massachusetts  the  liabil- 
ity of  stockholders  in  trust  companies  is  contractual.^  And  so  is 
the  liability  of  stockholders  in  banks  in  Florida.^ 

The  liability  of  stockholders  in  national  banks  is  a  liability 
imposed  by  statute.'  But  while  it  is  statutory,  it  is  neverthe- 
less contractual  in  its  nature,  at  least  in  a  qualified  or  limited 
sense.  It  rests  at  last  on  the  shareholder's  subscription  or  on 
his  receipt  and  acceptance  of  his  stock,  and  he  agrees  to  assume 
and  discharge  the  legal  obligations  and  duties  of  a  shareholder.* 

§  4177.  Whether  the  liability  is  that  of  sureties  or  guaran- 
tors. In  California  stockholders  are  primarily  liable  as 
principal  deb.tors  and  not  as  sureties  or  guarantors.* 

95  Adler  v.  Baker  Dodge  Theatre  4  Williams  v.  Travis,  277  Fed. 
Co.,  190  Iowa  970,  181  N.  W.  254.  134;  Duncan  v.  Freeman,  152  Ga. 

96  Adler  v.  Baker-Dodge  Theatre  332,  110  S.  E.  5.  And  see  Benton 
Co.,  190  Iowa  970,  181  N.  W.  254.  v.  American  Nat.  Bank,  276  Fed. 

97  Bourne   v.   Baer,   —  Neb.   — ,  368. 

185  N.   W.   408.  That  it  is  contractual  within  the 

98  Bourne  v.  Baer,  —  Neb.  — ,  meaning  of  statutes  providing  for 
185  N.   W.   408.  the  setting  aside  of  conveyances  in 

99  Whittier  v.  Visscher,  —  Cal.  fraud  of  creditors,  see  §  4225, 
— ,  209  Pac.  23.  infra. 

1  Allen  V.  Prudential  Trust  Co.,  5  Bridges  v.  Tefft,  53  Cal.  App. 
—  Mass.  — ,   136  N.   E.   410.  117,    200    Pac.    71;    Ellsworth    v. 

2  Bryan  v.  Bullock,  —  Fla.  — ,  Bradford,  186  Cal.  316,  199  Pac. 
93  So.   182.  335. 

8  Warner  v.  Citizens'  Nat.  Bank, 
267  Fed.  661. 
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§  4178.  Whether  liability  is  that  of  partners.  In  California 
the  liability  has  been  held  to  be  of  the  same  nature  as  the 
liability  of  an  individual  partner  for  the  partnership  debts.® 
Statutes  sometimes  expressly  provide  that  the  stockholders  shall 
be  personally  liable  for  corporate  debts  as  though  they  were 
general  partners.'' 

§  4179.  Whether  the  liability  is  joint  or  several,  or  joint  and 
several.  Where  the  statute  makes  the  stockholders  personally 
liable  for  all  the  corporate  debts  as  if  they  were  members  of  a 
general  partnership,  the  rules  of  partnership  liability  as  com- 
mon law  apply.'  And  where  the  action  is  brought  against  sev- 
eral stockholders  as  individuals  and  copartners,  the  liability  of 
all  as  alleged  must  be  shown.'  The  liability  is  not  joint  un- 
less some  special  agreement  or  circumstance  imposing  a  joint 
liability  is  shown,  and  when  some  of  the  defendants  were 
not  stockholders  when  some  of  several  items  of  indebtedness 
sued  for  were  incurred,  a  joint  judgment  against  all  of  them 
for  the  full  amount  sued  for  is  erroneous.^"  The  liability  im- 
posed by  the  Nebraska  statute  for  failure  of  the  corporation  to 
give  annual  notice  of  its  indebtedness  is  expressly  declared  to 
be  joint  and  several.^^  The  liability  of  stockholders  of  a 
national  bank  is  several  and  not  joint.^'* 

§4180.  Whether  the  liability  is  primary  or  secondary.    In 

California  the  liability  is  original  and  primary.^'  It  must  have 
its  origin  in  some  act  of  the  corporation,  but  it  is  distinct  and 
separate  from  that  of  the  corporation.  After  its  accrual  the 
corporation  has  nothing  to  do  with  it,  but  it  is  strictly  a  matter 

6  Ellsworth  V.  Bradford,  186  Cal.  H  Bourne  v.  Baer,  —  Neb.  — , 
316,  199  Pac.  335.  185  N.  W.  408. 

7  Graham  v.  Sewell,  80  Fla.  639,  12  Hence  one  of  several  stoek- 
86  So.  639;  Mechanics  &  Metals  holders  made  defendants  in  a  suit 
Nat.  Bank  v.  Angel,  79  Fla.   761,  to  enforce  it  may  appeal  from  the 

85  So.   675.  decree  without  joining  the  others. 

8  Graham  v.  Sewell,  80  Fla.  720,      Hightower  v.  American  Nat.  Bank, 

86  So.  639.  276  Fed.  371. 

9  Graham  v.  Sewell,  80  Fla.  720,  13  Bridges  v.  Tefft,  53  Cal.  App. 
86   So.  639.                                                   117,    200    Pac.     71;    Ellsworth    v. 

10  Graham  v.  Sewell,  80  Fla.  720,  Bradford,  186  Cal.  316,  199  Pae. 
86  So.  639.  335.- 
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between  the  creditors  of  the  corporation  and  the  stockholders, 
not  as  corporators,  but  as  individuals.^* 

§  4182.  Persons  liable — In  general.^^  Under  a  provision  mak- 
ing ' '  every  stockholder ' '  liable,  no  one  but  an  actual  stockholder 
can  be  held  to  such  liability.^^  Liability  cannot  be  imposed  upon 
a  person  by  including  his  name  in  the  list  of  subscribing  stock- 
holders which  the  statute  requij"es  to  be  filed  and  recorded  and 
by  making  out  a  stock  certificate  in  his  name,  where  these 
things  are  done  without  his  knowledge  or  consent.^'  But  if 
upon  becoming  aware  of  the  facts,  he  ratifies  and  acquiesces  in 
the  use  of  his  name  and  the  issuance  of  the  stock  to  him,  he 
becomes  liable  to  the  same  extent  as  if  he  had  authorized  such 
action  in  the  beginning.^' 

§  4183.  —  Stackholders,  corporators,  subscribers.  In  Florida 
the  statutory  liability  of  stockholders  in  banks  is  on  those  who 
were  stockholders  when  the  indebtedness  sued  on  was  incurred.'* 
In  California  the  liability  imposed  upon  each  "stockholder" 
by  the  constitution  attaches  to  every  "owner"  of  stock,  and, 
in  an  action  to  enforce  it,  it  is  sufficient  to  allege  that  the  de- 
fendant was  "the  owner"  of  a  designated  number  of  shares  at 
the  time  when  the  indebtedness  was  contracted  by  the  corpora- 
tion. The  provision  of  the  code  section  imposing  personal 
liability  that  the  term  "stockholder"  as  therein  used  applies 
not  only  to  such  persons  as  appear  by  the  books  of  the  corpora- 
tioji  to  be  such,  but  also  to  every  equitable  owner  of  stock,  al- 
though the  same  appears  on  the  books  in  the  name  of  another, 

14  Bridges  v.  Tefft,  53  Cal.  App.  receipt  for  it  and  assign  it  in 
117,  200  Pae.  71.  blank  to  aoeommodate,  the  person 

15  Evidence  held  to  conclusively  who  has  actually  subscribed  for 
establish  that  defendant  was  a  it,  and  does  so,  the  constitutional 
stockholder.  Lebens  v.  Nelson,  148  liability  attaches  to  him  in  respect 
Minn.  240,  181  N.  W.  350.  to  all  corporate  liabilities  accruing 

16  Golden  v.  Ellwood,  299  111.  after  the  date  when  the  certificate 
73,  132  N.  E.  223,  aflf'g  219  111.  was  originally  issued  in  his  name. 
App.  56.  Eosenfeld  v.  Horwich,  221  111.  App. 

17Eosenfeld  v.  Horwich,  221  111.  304. 
App.  304.  19  Mechanics     &     Metals     Nat. 

18  Where   the   certificate   is   pre-  Bank  v.  Angel,  79  Ela.  761,  85  So. 

sented  to  him  and  he  is  asked  to  675. 
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was  intended  to  enlarge,  and  not  to  limit,  the  meaning  of  the 
term,  and  does  not  limit  the  liability  to  persons  who  appear  by 
the  books  of  the  corporation  to  be  stockholders  or  who  are  the 
equitable  owners  of  stock.^" 

§  4184.  —  Registered  owners.  A  person  cannot  be  made 
liable  to  creditors  as  a  stockholder  without  his  consent  merely 
because  some  officer  of  the  corporation,  without  authority,  has 
entered  his  name  on  its  books  as  a  stockholder  and  caused  stock 
to  be  issued  in  his  name  as  such.^^  But  he  may  be  held  liable 
even  under  such  circumstances  if,  after  acquiring  knowledge  of 
the  facts,  he  ratifies  or  acquiesces  in  the  transaction,  by  acting 
as  a  stockholder  or  otherwise.^^  Ratification  generally  involves 
intention  and  must  occur  with  full  knowledge  of  all  the  f acts.^* 

§  4185.  —  Unregfistered  stockholders.  Generally  the  liability 
attaches  to  a  person  who  owns  stock  although  it  appears  on  the 
books  in  the  name  of  another.''* 

§  4188.  — Married  women;  community  property.  It  is  com- 
petent for  the  legislature  to  make  married  women  liable  the  same 
as  other  stockholders.^*  And  they  are  liable  where  they  are 
competent  to  acquire  any  and  all  species  of  property,  and  may 
become  stockholders  and  directors  of  corporations,  and  the  stat- 
ute imposing  the  liability  contains  no  exception  in  their  favor .^® 
A  judgment  against  a  married  woman  on  such  a  liability  will 
be  satisfied  out  of  her  separate  estate."'' 

§4189.  — Other  corporations.  The  liability  of  a  dissolved 
corporation  as  a  stockholder  of  a  national  bank  may  be  en- 

20  First  Nat.  Bank  v.  DeMoulin,  24  First  Nat.  Bank  v.  DeMoulin, 
—  Gal.  App.  —  205  Pac.  92.  —  Cal.  App.  —^  205  Pac.  92. 

21  California  Nat.  Supply  Co.  v.  25  Bryan  v.  Bullock,  —  Fla.  — , 
O  'Brien,  51  Cal.  App.  606,  197  Pae.  93  So.  182. 

414.  26  Bryan  v.  Bulloek,  —  Fla.  — , 

22  California  Nat.  Supply  Co.  v.  93  So.  182,  citing  6  Fletcher  Cye. 
0  'Brien,  51  Cal.  App.  606,  197  Pae.      Corp.,   §§  4176-4188. 

414.  27  Bryan  v.  Bulloek,  —  Fla.  — , 

23  California  Nat.  Supply  Co.' v.      93  So.  182. 
O'Brien,  51  Cal.  App.  «06,  197  Pac. 

414, 
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forced  against  its  stockholders  to  the  extent  of  the  dissolved 
corporation's  assets  received  by  them  respectively.^*  It  is  not 
necessary  that  all  of  the  dissolved  corporation's  stockholders 
be  joined  as  defendants  in  a  suit  by  a  creditor  of  the  bank  to 
enforce  such  liability.^^ 

§  4191.  —  Real  and  apparent  owner,  trustees,  agents,  execu- 
tors, etc, — General  rules.  Executors  cannot  be  held  liable  as 
stockholders,  under  the  provisions  of  the  Illinois  constitution 
imposing  liability  on  stockholders  in  banks,  where  it  is  not  al- 
leged that  any  stock  was  ever  issued  to  them  in  their  individual 
names  or  in  their  names  as  executors.*"  Nor  can  they  be  held 
liable  as  stockholders  in  respect  to  stock  issued  to  "the  estate 
of"  their  decedent  because  of  the  fact  that  they  had  no  authority 
to  have  the  stock  so  issued,  or  by  reason  of  the  fact  that  they 
collected  and  retained  a  dividend  on  such  stock  as  executors.'^ 
And  they  cannot  be  held  liable  as  agents  of  the  estate  under  such 
circumstances  on  the  theory  of  an  implied  warranty  or  on  the 
ground  of  fraud*  and  deceit,  where  no  such  case  is  made  by  the 
bill  against  them,  which  seeks  a  recovery  solely  on  the  ground 
that  they  are  stockholders.** 

§  4192. Statutory  provisions.  A  federal  statute  pro- 
vides that  persons  holding  stock  in  national  banks  as  executors, 
administrators,  guardians,  or  trustees  shall  not  be  personally 
subject  to  any  liabilities  as  stockholders.**  But  an  executor  who 
settles  an  estate  without  making  provision  for  or  disposing  of 
a  statutory  liability  on  shares  of  national  bank  stock  belonging 
to  the  estate  may  be  held  personally  liable  for  devastavit.** 

28  Benton      v.      American      Nat.  891,  rev'g  judgment  263  Fed.  956. 

Bank,  276  Fed.  368.  34  Miller    v.    Hamner,    269    Fed. 

29 Benton      v.      American     Nat.  891,  rev'g  263  Fed.  956   on  other 

Bank,  276  Fed.  368.  grounds. 

30  Golden  v.  Ellwood,  299  111.  73,  But  a  judgment  cannot  be  ren- 
132  N.  E.  223,  afE'g  219  111.  App.  dered  against  an  executor  peuson- 
56.  ally     for     devastavit     in     a     suit 

31  Golden  v.  Ellwood,  299  111.  73,  against  the  estate  only  and  in 
,132  N.  E.  223,  affi'g  219  111.  App.  which  the  only  remedy  sought  is 
56.  against  the  property  of  the  estate, 

32  Golden  v.  Ellwood,  299  111.  73,  although  the  bill  contains  a  prayer 
132  N.  E.  223,  aff  'g  219  111.  App.  for  general  relief.  Miller  v.  Ham- 
56.  ner,  269  Fed.  891,  rev'g  263  Fed. 

33  Miller    v.    Hamner,    269    Fed.  956. 
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§4195.  — Estates   of   deceased   stockholders;    distributees. 

The  statutory  liability  of  a  stockholder  in  a  national  bank  may 
be  enforced  against  his  estate,  although  the  insolvency  of  the 
bank  occurs  and  the  assessment  on  the  shares  is  made  after 
his  death.** 

§  4197. Time  when  debt  was  contracted ;  renewal  or 

change  in  character  of  debt.  A  creditor  whose  claim  is  founded 
on  a  running  account,  a  part  of  which  arose  before  and  a  part 
after  stock  was  surrendered  to  the  corporation,  has  all  the 
rights  of  an  existing  creditor  even  though  the  entire  account 
has  been  reduced  to  judgment.^®  Some  statutes  make  every 
stockholder  liable  to  a  certain  amount  for  all  liabilities  of  the 
corporation  accruing  while  he  remains  a  stockholder.*'' 

§  4203. Transfers  to  persons  not  legally  liable  as  stock- 
holders. The  liability  of  a  stockholder  to  existing  creditors 
continues  after  he  has  surrendered  his  stock  to  the  corporation 
and  received  money  or  property  or  stockholders'  notes  belong- 
ing to  the  corporation  in  exchange  therefor.*^ 

§  4205. Registration  of  transfers.  Generally  an  un- 
registered transfer  will  not  relieve  the  transferrer  from  lia- 
bility.*' And  in  some  states  his  liability  continues  until  there 
is  an  actual  transfer  on  the  corporate  books,  regardless  of  what 
he  may  have  done  to  procure  such  a  transfer.*"  In  other  states 
the  transferrer  is  relieved  from  liability  where  it  appears  that 
a  bona  fide  sale  has  been  made  and.  that  he  has  performed 
every  duty  which  the  law  imposes  upon  him  in  order  to  secure 
a  transfer  on  the  books.*^    Where  the  purchaser  acts  as  a  stock- 

36  Miller    v.    Hamner,    269    Fed.  Eea,  184  Cal.   565,  194  Pae.  1024; 

891,  rev  'g  263  Fed.   956   on  other  Eosenf  eld  v.  Horwich,  221  111.  App. 

grounds.  304. 

36  Lebens  v.  Nelson,  148  Minn.  40  Rosenfeld  v.  Horwich,  221  111. 
240,  181  N.  W.  350.  App.  304. 

37  Eosenf  eld  v.  Horwich,  221  111.  41  As  where  he  indorses  the  cer- 
App.  304.  tificate    and   surrenders   it    to    the 

38  Lebens  v.  Nelson,  148  Minn.  cashier  with  the  request  that  the 
240,  181  N.  W.  350,  citing  2  stock  be  transferred  to  the  pur- 
Meteher  Cyc.  Corp.  §  639.  chaser  and  the  cashier  afterwards 

39  Realty    &    Eebuilding    Co.    v.  informs  him  that  the  transfer  has 
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holder  and  is  recognized  as  such  by  the  corporation  he  is  sub- 
ject to  all  the  liabilities  of  a  stockholder  to  the  same  extent  as 
if  the  stock  had  been  transferred  to  him  on  the  records  with 
all  the  prescribed  formalities.*^ 

§  4210.  Who  may  enforce  liability — In  general.**  Ordinarily 
the  liability  is  not  for  the  benefit  of  the  corporation  and  is  in 
no  sense  a  part  of  its  assets.** 

§4214.  — Receivers,  trustees  in  bankruptcy,  assignees  for 
creditors,  etc.  A  liability  for  any  balance  due  on  the  stock  may 
be  enforced  by  a  receiver.*^  Where  a  statutory  liability  for  the 
amount  unpaid  on  the  stock  is  not  an  asset  of  the  corporation, 
it  cannot  be  enforced  by  the  corporation's  trustee  in  bank- 
ruptcy.*® In  some  states  provision  is  made  for  the  enforcement 
of  the  liability  of  stockholders  in  banks  and  trust  companies  by 
the  commissioner  or  superintendent  of  banks  in  behalf  of  credi- 
tors,*' or  by  a  receiver  appointed  by  him.** 

§4216.  Mode    of    enforcing    liability — General    principles. 

"Within  rational  limits,  the  legislature  may  prescribe  the  method 
of  enforcing  the  liability.*^  "Where  the  liability  is  contractual, 
any  rational  method  of  determining  the  extent  of  the  liability 
prescribed  by  the  statute  is  a  part  of  the  contract,  and  hence 
a  stockholder  cannot  successfully  assail  its  constitutionality.^" 

been  made,  and  he  resigns  as  di-  44  Ellsworth     v.     Bradford,     186 

rector  and  ceases  to  have  any  con-  Cal.    316,    199   Pac.    335,    citing    7 

nection  with  the   bank.     State  v.  Fletcher  Cye.  Corp.,  §  4210. 

Ware,  82  Okla.  130,  198  Pac.  859;  45  Butterworth      v.      Boss,      238 

Eealty   &    Eebuilding   Co.   v.   Eea,  Mass.  279,  130  N.  E.  678. 

184  Cal.   565,   194  Pac.   1024.  46  Joseph  T.   Eyerson   &   Son   v. 

42  0hman  v.  Lee,  149  Minn.  451,  Peden,  303  111.  171,  135  N.  E.  423, 
184  N.  W.  41.  rev'g  222  111.  App.  150. 

43  Agreement  between  two  na-  47  Allen  v.  Prudential  Trust  Co., 
tional  banks  held  not  to  constitute  —  Mass.  — ,   136  N.  B.  410. 

a  purchase  by  one  of  the  assets  of  48  Bryan  v.  Bullock,  —  Fla.  — , 

the  other,  but  a  loan  by  the  former  93  So.  182. 

to   the   latter,    and   hence    that   it  49  Allen  v.  Prudential  Trust  Co., 

was   a   creditor   of  the  latter   and  —  Mass.  — ,  136  N.  E.  410. 

could   enforce   the   liability   of   its  BO  Allen  v.  Prudential  Trust  Co., 

stockholders.    Hightower  v.  Ameri-  —  Mass.  — ,  136  N.  E.  410. 
can  Nat,  Bank,  27«  Fed,  371. 
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§  4217.  —  Remedy  prescribed  by  statute.  In  Wasliington  the 
constitutional  superadded  liability  of  stockholders  in  banks  at- 
taches only  upon  the  liquidation  of  the  bank.^^ 

§  4218.  —  Actions  at  law  and  suits  in  equity.  Under  some 
statutes  a  judgment  creditor  of  an  insolvent  corporation,  suing 
exclusively  for  his  own  benefit,  may  maintain  an  action  against 
one  or  more  stockholders  to  recover  balances  due  on  their  stock 
subscriptions,  or  all  of  such  stockholders  may  be  joined  in  one 
suit.*^  An  action  by  all  the  creditors  di  a  bank  against  all  of 
its  stockholders  to  enforce  the  liability  imposed  by  the  Indiana 
statute  on  stockholders  in  banks  "for  the  payment  of  any  sum 
which  shall  at  any  time  remain  unpaid,  for  the  satisfaction  of 
any  debt  or  liability  which  may  at  any  time  remain  unpaid" 
after  the  corporate  assets  have  been  exhausted,  is  an  equitable 
one,  and  a  demand  for  a  jury  trial  is  properly  denied,  especially 
where  the  amount  sought  to  be  recovered  is  expressly  limited 
by  the  complaint  to  such  sum  as  shall  not  exceed  the  respective 
claims  of  the  plaintiffs  in  the  case.^'  In  Illinois  any  creditor 
may  sue  in  equity  to  enforce  the  statutory  liability  of  stock- 
holders for  the  amount  unpaid  on  their  stoek.^*  An  action 
under  the  Wisconsin  statute  imposing  liability  for  debts  con- 
tracted if  the  corporation  transacts  business  before  half  of  its 
capital  stock  has  been  duly  subscribed  is  one  at  law.^^ 

§  4223.  —  Assessment  by  court.  A  personal  judgment  can- 
not be  rendered  against  nonresident  stockholders  who  are  not 
personally  served  and  do  not  appear.^^  An  invalid  personal 
service  on  nonresident  stockholders  may  be  permitted  to  stand 
as  notice  to  them  of  the  proposed  assessment,  but  the  com- 
plainant cannot  complain  that  this  is  not  done  where  they  are 
otherwise  served  with  notice.^'' 

61  Duke  V.  Force,  —  "Wash.  — ,  Long,  172  Wis.  591,  179  N.  W.  785. 
208  Pae.  7Y.  66Apgar   v.   Altoona    Glass   Co., 

62  Bank   of  Morgan   v.  Eeid,  27  92  N.  J.  Eq.  352,  113  Atl.  593. 
Ga.  App.  123,  107  S.  E.  555.  As  to  the  right  to  render  a  per- 

63Klotz  V.  First  Nat.  Bank,  —  sonal    judgment    against     a    non- 

Ind.  App.  — ,  134  N.  B.  220.  resident  stockholder,  see  Traders' 

64  Joseph   T.   Byerson   &   Son   v.  Trust  Co.  v.  Davidson,  146  Minn. 

Peden,  203  111.  171,  135  N.  E.  423,  234,  178  N.  W.  735. 

rev'g  222  111.  150.  67Apgar   v.   Altoona   Glass    Co., 

66  Shadbolt  &  Boyd  Iron  Co.  v.  92  N.  J.  Eq.  352,  113  Atl.  593. 
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§  4224.  —  Assessment  by  public  oflacer.^s  In  some  jurisdic- 
tions the  liability  of  stockholders  in  state  banks  and  trust  com- 
panies is  enforced  by  means  of  an  assessment  levied  by  the 
superintendent  of  banks  or  other  similar  ofScer,  who  is  given 
the  right  to  collect  the  amount  assessed  against  each  stockholder 
by  suit  in  case  the  same  is  not  paid.^^  The  Massachusetts  stat- 
ute to  this  effect  is  constitutional.^"  The  commissioner  of  banks 
in  making  and  collecting  such  an  assessment  is  not  a  receiver, 
but  is  carrying  out  a  legislative  policy,  and  not  a  judicial  di- 
rection.®^ And  his  determination  to  collect  an  assessment  of 
a  certain  per  cent  from  the  stockholders  is  not  the  exercise  of 
a  judicial  function.*^ 

§  4225.  —  Liability  of  shareholders  in  national  banks — In- 
voluntary liquidation.  The  comptroller  of  the  currency  has 
power  to  order  an  assessment  upon  the  shares  of  an  insolvent 
national  bank,  and  to  enforce  the  same  through  a  receiver  of 
his  appointment.*^  The  levying  of  an  assessment  by  the  comp- 
troller of  the  currency  is  a  condition  precedent  to  the  collec- 
tion or  enforcement  by  suit  of  the  liability  of  the  stockholder.** 
The  liability  exists  before  the  levying  of  an  assessment,  although 
until  then  it  is  contingent.*^  And  the  receiver  may  set  aside  a 
voluntary  fraudulent  conveyance  made  by  an  insolvent  stock- 
holder after  the  bank  has  become  insolvent  and  has  been  placed 
in  the  hands  of  the  receiver,  but  before  the  levying  of  an  assess- 

S8  National  banks,   see   §  4225.  60  It  is  not  in  conflict  with  the 

B9  Under  the  Massachusetts  stat-  Fourteenth   Amendment   nor    with 

ute    a    suit    may    be    maintained  any  provision  of  the  state  eonsti- 

against  stockholders  on  the  deter-  tution.     Allen  v.  Prudential  Trust 

mination    of   the    commissioner   of  Co.,  —  Mass.  — ,  136  N.  E.  410. 

banks  alone  that  an  assessment  of  61  Allen  v.  Prudential  Trust  Co., 

100  per  cent,  is  necessary  to  pay  —  Mass.  — ,  136  N.  E.  410. 

the  creditors,  and  the  stockholders  62  Allen  v.  Prudential  Trust  Co., 

are  not  entitled  to  a  hearing  with  —  Mass.  — ,  136  N.  E.  410. 

full  examination  of  the  assets  and  63  Miller    v.    Hamner,    269    Ped. 

liabilities   of   the   company   and   a  891,  rev'g  judgment  263  Ped.  956. 

determination  by  the  court  of  the  64  Duncan   v.   Freeman,   152   Ga. 

necessity  and  amount  of  the  assess-  332,  110  S.  E.  5. 
■  raent.     Allen  v.   Prudential  Trust  65  Duncan   v.  Freeman,    152   Ga. 

Co.,  —  Mass.  — ,  136  N.  E.  410.  332,  110  S.  E.  5. 
As   to   the  Florida   statute,   see 

Green  v.  O'Day,  217  111.  App.  103. 
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ment  against  the  stockholder.*®  A  suit  to  enforce  an  assessment 
against  a  stockholder  for  less  than  his  total  liability  is  properly- 
brought  in  equity.®' 

§  4226. Voluntary  liquidation.    The  individual  liability 

of  stockholders  of  a  national  bank  which  has  gone  into  volun- 
tary liquidation  may  be  enforced  by  a  creditor's  bill.®'  The 
statute  provides  that  the  liability  may  be  enforced  by  any 
creditor  by  biU  in  equity,  in  the  nature  of  a  creditor's  bill  in 
any  court  of  the  United  States  having  original  jurisdiction  in 
equity  for  the  district  in  which  the  association  may  have  been 
located  or  established.®^  State  courts  have  no  jurisdiction  of 
such  a  suit.™  The  recovery  of  a  judgment  against  the  bank 
in  a  state  court  takes  the  place  of  an  assessment  by  the  comp- 
troller in  cases  where  the  affairs  of  an  insolvent  bank  are 
being  liquidated,  and  the  return  of  an  execution  thereon  un- 
satisfied fixes  the  liability  of  the  stockholders  in  some  amount.'^ 

§  4227.  —  Parties — In  actions  at  law.  By  statute  in  some 
states,  where  the  liability  is  several  or  joint  and  several,  and 
some  of  those  joined  as  defendants  are  not  served,  the  plaintiff 
may  proceed  against  those  served  in  the  same  manner  as  if  they 
were  the  only  defendants,  without  prejudice  to  his  rights  against 
those  not  served.''^    Misjoinder  of  parties  defendant,  if  apparent 

66  Duncan  v.   Freeman,   152   Ga.  ing   and  defrauding  his   creditors, 

3?2,  110  S.  E.  5.  there  is  a  conclusive  and  irrebut- 

The  receiver  occupies  the  status  table  presumption  of  a  fraudulent 

of    a    "creditor"    or   "other   per-  intent,  and  his  motives  cannot  be 

son,"  within  the  meaning  of  the  inquired  into.     Williams  v.  Travis, 

Georgia  statute  relating  to  fraud-  277  Fed.  134. 

ulent     conveyances.       Duncan     v.  67  Miller    v.    Hamuer,    269    Fed. 

Freeman,  152  Ga.  332,  110  S.  E.  5.  891,  rev'g  263  Fed.   956   on  other 

The  relation  between  the  stock-  grounds, 

holders   of  a  failed  bank  and  its  68  Benton  v.  American  Nat.  Bank, 

creditors    is    that    of    debtor    and  276  Fed.  368. 

creditor,    and    the    liability    is    a  69  Warner      v.      Citizens '      Nat. 

debt   within   the    meaning   of   the  Bank,  267  Fed.  661. 

Florida  statute.     Williams  v.  Tra-  70 Warner      v.      Citizens'      Nat. 

vis,  277  Fed.  134.  Bank,  267  Fed.  661. 

Where  a  purely  voluntary  "trans-  71  Warner      v.      Citizens'      Nat. 

fer  by   a   stockholder   of   substan-  Bank,    267   Fed.   661. 

tially    all    of    his-  property    neces-  72  Bourne   v.   Baer,   —  Neb.   — , 

sarily  results  in  hindering,   delay-  185  N.  W.  408. 
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on  the  face  of  the  declaration,  may  be  taken  advantage  of  by 
demurrer.'* 

§  4228. In  suits  in  equity.    All  of  the  stockholders  of 

a  national  bank  which  has  gone  into  voluntary  liquidation  may 
be  joined  as  defendants  in  a  creditors'  suit  to  enforce  the  stock- 
holders' liability.'* 

§4231.  Necessity  for  exhausting^  assets  of  the  corporation 
and  remedies  against  it — General  principles.  Where  the  liabil- 
ity is  a  primary  one,  the  recovery  of  a  judgment  against  the 
corporation  is  not  a  condition  precedent  to  its  enforcement.'^ 
By  express  provision  of  the  statute  in  some  states,  the  assets  of 
the  corporation  must  be  exhausted  before  stockholders  can  be 
held  liable.'®  In  an  action  by  a  judgment  creditor  against 
stockholders  to  recover  balances  due  on  their  subscriptions  an 
entry  of  nulla  bona  is  one  method  of  showing  the  insolvency  of 
the  corporation  debtor."  That  a  note  given  by  directors  of  a 
bank  to  secure  persons  advancing  money  to  pay  its  debts  against 
loss  in  so  doing  has  not  been  collected  does  prevent  such  per- 
sons from  enforcing  the  liability  of  the  stockholders  in-  order 
to  collect  their  claims,  since  they  will  not  have  suffered  any  loss 
until  they  have  exhausted  the  stockholders'  liability.'* 

§  4232.  —  Excuses  for  failure  to  exhaust  remedies  against 
corporation.  The  rule  requiring  creditors  to  exhaust  their 
remedies  against  the  corporation  does  not  apply  where  the  cor- 
poration is  insolvent.'^ 

73  As  where  the  stockholders  seeking  to  enforce  the  liability  of 
are  made  liable  as  partners,  and  stockholders  must  allege  and  prove 
persons  are  joined  who  were  not  that  the  corporate  assets  have 
stockholders  when,  the  indebted-  been  exhausted.  An  issue  as  to 
ness  sued  on  was  incurred.  Me-  such  fact  is  properly  presented 
chanics  &  Metals  Nat.  Bank  v.  by  a  general  denial  instead  of  by 
Angel,  79-  Fla.  761,  85  So.  675.  plea  in  abatement.    Klotz  v.  First 

74  Benton  v.  American  Nat.  Nat.  Bank,  —  Ind.  App.  — ,  134 
Bank,  276  Fed.  368.  N.  E.  220. 

76  Ellsworth    V.    Bradford,     186  77  Bank  of  Morgan  v.  Reid,  27 

Cal.  316,  199  Pac.  335;  Bridges  v.  6a.  App.  123,  107  S.  E.  555. 

TefEt,   53   Cal.  App.   117,  200  Pac.  78  Klotz    v.    First    Nat.    Bank, 

71.  —  Ind.  App.  — ,  134  N.  E.  220. 

76  Under  such  a  statute  creditors  79  Sherman  v.  S.  K.  D.  Oil  Co., 
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§4236.  Conclusiveness  of  judgment  against  corporation  as 
against  stockholders.  In  California  the  judgment  against  the 
corporation  is  prima  facie  evidence  of  the  existence  of  the  cor- 
porate liability.*"  The  judgment  may  be  attacked  for  fraud  or 
collusion  in  procuring  it.*^ 

§4237.  Conclusiveness  of  order  or  decree  assessing  stock- 
holders. Where  the  liability  is  enforced  by  a  proceeding  for 
benefit  of  all  of  the  creditors,  in  which  the  court  levies  an  as- 
sessment on  all  of  the  stock  and  appoints  a  receiver  who  is 
authorized  to  enforce  the  assessment  so  levied  against  those 
stockholders  who  do  not  voluntarily  pay  the  same,  it  is  generally 
held  that  the  order  levying  the  assessment  is  conclusive  on 
both  resident  and  nonresident  stockholders  as  to  all  matters 
necessarily  involved  in  making  it,  and  is  not  open  to  collateral 
attack  as  to  such  matters  in  subsequent  actions  by  the  re- 
ceiver against  stockholders  to  collect  the  assessment.*^  And  this 
is  equally  true  of  an  order  or  decree  of  a  federal  district  court 
sitting  in  the  state  of  the  corporation's  domicile,**  or  where  the 
assessment  is  made  by  a  public  officer  pursuant  to  statutory 
authority.**  The  corporation  represents  the  stockholders  in  such 
a  proceeding,  and  its  presence  is  their  presence  for  the  purpose 
of  the  making  of  the  assessment,  whether  they  are  residents  of 
the  state  or  not,  and  hence  their  personal  notificatipn  and 
presence  is  not  necessary  in  so«far  as  the  conclusiveness  of  the 

185  Cal.  534,  197  Pae.  799;  Cordes  82  Clarkson  v.  Moir,  201  Oal.  App, 

V.  Hammond,  —  Oal.  App.  — ,  203  474,  201  Pac.  474;  Butterworth  v. 

Pae.  131.  Eoss,  238  Mass.  279,  130  N.  E.  178, 

80  Ellsworth    V.    Bradford,    186  83  Butterworth     v.      Eoss,     238 
Cal.    316,    199    Pae.   335,    citing    7  Mass.  279,  130  N.  E.  178. 
Fletcher  Cye.  Corp.,  §  4236.  84  Maxwell  v.  Thompson,  186  N. 

In    Bridges    v.    TefEt,    53    Cal.  Y.  Supp.  208,  aff'd  232  N.  Y.  619, 

App.  117,  200  Pac.  71,  decided  be-  134  N.  E.  596. 

fore   the    supreme   court   had   set-  As  an  assessment  by  the  comp- 

tled  the  question,  it  was  held  that,  troUer    of    the    currency    on    the 

if  the  admission  of  the  judgment  shares    of    an    insolvent    national 

Was  error,  it  was  harmless,   since  bank.    Miller  v.  Hamner,  269  Fed. 

the    indebtedness    was     otherwise  891,  rev'g  judgment  263  Fed.  956. 
sufficiently  proved. 

81  Ellsworth     V.     Bradford,     186 
Cal.  316,  199  Pae.  335. 
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assessment  is  concerned,  unless  required  by  the  statute.'*  The 
order  or  decree  does  not  prevent  stockholders  from  setting  up 
defenses  personal  to  themselves.*^  And  the  person  sued  as  a 
stockholder  may  show  that  he  is  not  a  stockholder,*''  or  that  he 
does  not  own  as  many  shares  as  is  alleged,**  or  that  he  has  a 
claim  which  he  is  entitled  to  set  off  against  his  liability.*' 

§  4238.  Application  of  the  statute  of  limita,tions — General 
principles.  In  some  states  it  is  held  that  the  action  is  governed 
by  the  limitation  prescribed  for  actions  on  a  liability  created  by 
law,'"  or  on  a  statutory  liability.'^  If  the  liability  is  penal,  the 
action  is  generally  held  to  be  governed  by  the  clause  of  the  stat- 
ute limiting  the  time  for  bringing  an  action  to  recover  or  en- 
force a  penalty.'^  In  Oklahoma  the  statute  of  limitations  does 
not  run  against  the  right  of  the  state  to  enforce  the  statutory 
liability  of  stockholders  in  an  insolvent  state  bank,  which,  with 
its  assets,  has  been  taken  over  by  the  bank  commissioner,  for 
the  benefit  of  the  depositors  and  to  reimburse  the  bank  guaranty 
fund  for  sums  paid  out  to  depositors  or  creditors.'* 


85  Butterworth  v.  Eoss,  238 
Mass.  279,  120  N.  E.  178;  Max- 
well V.  Thompson,  186  N.  Y. 
Supp.  208,  afif'd  232  K  Y.  619, 
134  N.  E.  596. 

A  judgment  of  a  Canadian  court 
levying  an  assessment  is  binding 
on  California  stockholders  in  an 
action  brought  against  them  in 
that  state  by  a  liquidator  to  en- 
force the  assessment,  though  such 
stockholders  were  not  served  with 
notice  of  the  proceedings  in  which 
the  assessment  was  levied  at  any 
place  within  the  jurisdiction  of 
the  Canadian  court,  but  the  only 
notice  or  process  served  upon 
them  was  served  in  California. 
Clarkson  v.  Moir,  201  Cal.  App. 
474,  201  Pac.  474. 

86  Clarkson  v.  Moir,  201  Cal. 
App.  474,  201  Pac.  474. 

87  Clarkson  v.  Moir,  201  Cal. 
App.  474,  201  Pac.  474;   Harrison 


V.  Carman,  149  Minn.  365,  183  N. 
W.  836. 

88  Clarkson  v.  Moir,  201  Cal. 
App.  474,  201  Pac.  474;  Harrison 
V.  Carman,  149  Minn.  365,  183  N. 
W.   826. 

89  Clarkson  v.  Moir,  201  Cal. 
App.  474,  201  Pac.  474. 

90Eealty  &  Rebuilding  Co.  v. 
Eea,  184  Cal.  565,  194  Pac.  1024; 
Clarkson  v.  Moir,  201  Cal.  App. 
474,  201  Pac.  474;  Newman  v. 
Nickell,  50  Cal.  App.  138,  194  Pac. 
710. 

91  Bourne  v.  Baer,  —  Neb.  — , 
185  N.  W.  ,408. 

Liability  of  stockholders  in  a 
national  bank  in  case  of  a  volun- 
tary liquidation.  Warner  v.  Citi- 
zins'  Nat.  Bank,  267  Eed.  661. 

92  Bourne  v.  Baer,  —  Neb.  — , 
185  N.   W.  408. 

93  State  V.  Ware,  82  Okla.  130, 
198  Pac.  859. 
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§4239.  — Accrual  of  right  of  action  and  running  of  the 
statute.  In  some  jurisdictions  it  is  held  that  the  liability  is 
created,  at  the  latest,  when  the  corporation  becomes  insolvent, 
and  that  the  statute  begins  to  run  then.®*  Where  the  liability 
is  for  the  amount  due  on  the  stock  and  is  enforced  by  an 
assessment  by  the  court  collected  by  a  receiver,  it  has  been  held 
that  the  statute  does  not  commence  to  run  as  early  as  the  ap- 
pointment of  the  receiver.®^ 

In  California  the  liability  accrues  and  limitations  commence 
to  run  at  the  inception  of  the  corporation's  liability.®^  So  it 
has  been  held  that  the  liability  is  created  and  the  statute  com- 
mences to  run  in  the  case  of  the  payment  of  a  corporate  debt 
by  a  surety  at  the  date  of  such  payment ;  ^"^  and  that,  where  the 
liability  is  based  on  the  failure  of  the  corporation  to  return  a 
payment  made  by  a  person  buying  property  from  it  on  rescission 
by  the  buyer  of  the  contract  of  sale,  the  statute  commences  to 
run  from  the  date  of  the  rescission  of  the  contract  and  not  from 
the  date  of  its  execution.®*  And  where  a  new  corporation  takes 
over  the  assets  of  an  old  one  and  agrees  to  assume  its  liabilities, 
the  statute  does  not  commence  to  run  against  the  right  of  a 
creditor  of  the  old  corporation  to  enforce  his  claim  against  the 
stockholders  of  the  new  corporation  until  he  assents  to  the  as- 
sumption of  the  indebtedness  to  him  by  it.®®  The  period  of 
limitations  is  not  extended  by  the  giving  of  renewal  notes  by 
the  corporation.^ 

94  Clarkson    v.    Moir,     201     Cal.  that    of    its    stockholders    for    the 

App.  474,  201  Pac.  474.  payment    of    rent    during    the    ex- 
SB  Butterworth      v.      Boss,      238  tended  term  was  created  either  at 

Mass.  279,  130  N.  E.  178.  the     beginning    of    the     extended 

96  More  V.  Hutchinson,  187  Cal.  term  or  when  it  exercised  the  op- 

623,    203    Pac.    97;    Eealty    &    Ee-  tion.     Realty  &  Eebuilding  Co.  v. 

building  Co,  v.  Eea,  184  Cal.  565,  Eea,  184  Cal.  565,  194  Pac.  1024. 

194   Pac.    1024;    Bridges   v.   TeflCt,  97Davies    v.    Torrance,    —    Cal. 

53  Cal.  App.  117,  200  Pac.  71.  — ,  204  Pac.  820. 

Where  a  lease,  giving  the  lessee  98  Bridges  v.  Tefft,  53  Cal.  App. 

an  option  to  renew  it  at  the  end  117,  200  Pae.  71. 

of    the    term.    Was    assigned   to    a  99  More  v.  Hutchinson,  187   Cal. 

corporation     without     any     agree-  623,  203  Pac.  97. 

ment  on  its  part  to  be  bound  by  1  More   v.   Hutchinson,   187   Cal. 

the  covenants  of  the  lease,  and  it  623,     203     Pac.     97;     Newman     v. 

afterwards    exercised    the    option,  Nickell,  50  Cal.  App.  188,  194  Pac. 

it  was  held  that  its  liability  and  710. 
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§  4240.  —  Interruption  or  tolling  of  the  statute.  The  action 
will  be  regarded  as  having  been  commenced  when  the  original 
complaint  was  filed  though  it  is  amended  after  the  running  of 
the  statute  so  as  to  correct  a  mistake  in  the  defendant's  middle 
initial.^ 

§4242.  — Liability  of  stockholders  in  national  banks.     In 

the  absence  of  a  federal  statute  of  limitations,  state  statutes  of 
limitations  apply  to  suits  to  enforce  the  liability  of  stockholders 
in  national  banks.*  W,here  the  liquidation  is  voluntary,  a  judg- 
ment creditor's  cause  of  action  accrues  not  later  than  the  re- 
turn of  an  execution  on  his  judgment  unsatisfied.*  Under  the 
Delaware  practice,  which  is  applicable  to  suits  to  enforce  the 
statutory  liability  of  stockholders  in  national  banks  in  that 
state,  where  a  supplemental  bill  declares  on  an  entirely  new 
cause  of  action  it  is  equivalent  to  the  bringing  of  a  new  suit, 
and  is  therefore  open  to  the  operation  of  an  applicable  statute 
of  limitations,  and  the  running  of  the  statute  as  to  it  will  not 
be  stopped  by  the  filing  of  the  original  bill.^  State  statutes  of 
limitation  do  not  apply  in  suits  in  equity  in  the  federal  courts 
to  enforce  the  individual  liability  of  stockholders  in  national 
banks  in  the  case  of  a  voluntary  liquidation,*  but  will  generally 
be  followed  by  analogy  in  applying  the  doctrine  of  laches.'' 

Where    a    new    corporation,    or-  4 See   Warner   v.   Citizens'   Nat. 

ganized    to    take    over   the    assets  Bdnk,  267  Fed.  661. 

and  liabilities  of  an  existing  eor-  6  As  where  the  original  bill  seeks 

poration,     agrees     to     assume     its  to  enforce  the  liability  against  the 

liabilities,    including    its    liability  estate    of   a   deceased  stockholder, 

on   a   note,    and   afterwards   gives  and  the  supplemental  bill  seeks  to 

a  new  note   in  place   of   the  note  hold    such    stockholder's    executor 

of   the    old    corporation,   which   is  personally    liable    for     devastavit 

accepted   by    the   payee,   the   new  for  distributing  the  estate  without 

note  is  not  a  renewal  of  the  old  making  provision  for  or  disposing 

one    within    this    rule.      More    v.  of  the  liability.    Miller  v.  Hamner, 

Hutchinson,  187  Cal.  623,  203  Pae.  269  Fed.   891,  rev'g  263  Fed.  956. 

97.  6  Warner  v.  Citizens '  Nat.  Bank, 

2  Clarkson  v.  Moir,  201  Cal.  App.  267  Fed.  661. 

474,  201  Pac.  474.  7  See  §4245,  infra. 

3  Miller  v.  Hamner,  269  Fed. 
891,  rev'g  263  Fed.  956  on  other 
grounds. 
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§  4244.  —  Conflict  of  laws.^  Where  no  special  limitation  is 
prescribed  by  the  statute  creating  the  liability,  the  laws  of  the 
forum  will  govern.' 

§  4245.  Laches.  State  statutes  of  limitation  will  generally  be 
followed  by  analogy  in  suits  in  equity  in  federal  courts  to  en- 
force the  liability  of  stockholders  in  national  banks  which  have 
gone  into  voluntary  liquidation,  where  there  is  no  showing  that 
to  follow  or  not  to  follow  them  would  be  inequitable.^'  A 
creditor's  cause  of  action  accrues  in  such  a  case  not  later  than 
the  time  when  an  execution  on  a  judgment  recovered  by  him 
against  the  corporation  is  returned  unsatisfied.^^  The  bringing 
of  an  action  to  enforce  such  liability  in  a  state  court,  which  is 
dismissed  without  prejudice,  is  such  gross  negligence  or  in- 
difference as  to  deprive  the  plaintiff  of  the  benefit  by  analogy 
of  a  statute  extending  the  period  of  limitations  where  the  plain- 
tiff fails  in  an  action  commenced  in  time  otherwise  than  on  the 
merits.^* 

§  4246.  Set-off  of  debts  due  to  stockholders.  In  Washington 
claims  against  an  insolvent  bank  cannot  be  set  off  against  the 
superadded  liability  of  its  stockholders.^^  In  California  a  stock- 
holder's liability  on  a  corporate  note  may  be  set  up  as  a 
counterclaim  in  an  action  brought  by  him  against  the  payee  of 
the  note.^* 

§4248.  Enforcing  liability  in  other  states — General  prin- 
ciples. Where  the  liability  is  contractual  it  is  enforceable  in 
other  states.^^ 

8  Application  of  state  statutes  13  As  a  claim  for  the  amount  of 
where  it  is  sought  to  enfQrce  the  an  invalid  assessment  levied  to 
liability  of  stockholders  in  na-  make  good  impairments  of  capital 
tional  banks,  see  §  4242,  supra.  and     paid     by     the     stockholder. 

9  See  Clarkson  v.  Moir,  201  Cal.  Duke  v.  Force,  —  Wash.  — ,  208 
App.  474,  201  Pac.  474.  Pae.  67. 

10  Warner  v.  Citizens'  Nat.  J.  G.  Miller  Estate  v.  Drury,  — 
Bank,  267  Fed.  661.                                Wash.  — ,  208  Pac.  77. 

11  Warner  v.  Citizens'  Nat.  14Whittier  v.  Visseher,  —  Cal. 
Bank,  267  Fed.  661.                                 — ,  209  Pac.  23. 

12  Warner  v.  Citizens'  Nat.  16  Maxwell  v.  Thompson,  186  N. 
Bank,  267  Fed.  661.                                T.  Supp.  208,  afie'd  232  N.  Y.  610 
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§  4250.  —  Method  of  enforcing  liability  in  other  states.    The 

remedy  is  governed  by  the  lex  fori.^^ 

§  4261.  —  Pleading  and  proof.  The  plaintiff  must  prove  facts 
showing  that  the  defendant  has  become  liable  for  the  amount 
sued  for  under  the  laws  of  the  foreign  state.^'' 

§  4252.  —  Conclusiveness  of  judgment  or  assessment.    An 

assessment  by  a  public  ofSeer  pursuant  to  statutory  authority  is 
conclusive  on  stockholders  as  to  the  necessity  for  and  the  amount 
of  such  assessment  in  a  suit  against  them  in  a  foreign  state 
where  it  is  conclusive  in  the  state  of  the  corporation's  domicile.^* 

§  4255.  Discharge  of  stockholders;  waiver  release  and  pay- 
ment— ^Waiver,  release  or  discharge  by  creditors  generally.^' 


16  Maxwell  v.  Thompson,  186  N. 
Y.  Supp.  208,  aff'd  232  N.  Y.  619, 
134  N.  E.  596. 

17  Receiver  of  a  Florida  bank 
held  not  entitled  to  recover  from 
a  stockholder  residing  in  Illinois 
an  amount  equal  to  the  par  value 
of  his  stock,  under  the  Florida 
statute  making  stockholders  of 
banks  "individually  responsible, 
equally  and  ratably  and  not  one 
for  another,"  for  its  debts  to  the 
extent  of  the  amount  of  the  par 
value  of  their  shares  in  addition 
to  the  amount  invested  in  such 
shares,  and  providing  that  the 
state  comptroller  may,  when  satis- 
fied that  a  bank  is  in  an  unsound 
condition,  or  threatened  with  in- 
solvency, or  that  its  liability  ex- 
ceeds its  assets,  appoint  a  receiver 
to  take  charge  of  it,  who  is  em- 
powered, under  the  direction  and 
supervision  of  the  comptroller,  to 
sue  for  and  enforce  the  individual 
liability  of  the  stockholders,  where 
ii-  was  not  .shown  on  what  ground 
the  receiver  was  appointed,  or 
whether    the     bank's     assets     ex- 


ceeded its  liabilities,  or  whether 
the  liability  of  the  stockholders 
was  fixed  by  the  comptroller,  or, 
if  so,  whether  it  was  fixed  at  the 
full  amount  of  the  par  value  of 
the  stock,  or  that  a  different  con- 
struction had  been  given  to  the 
statute  by  the  Florida  courts. 
Green  v.  O'Day,  217  111.  App.  103. 

18  Maxwell  v.  Thompson,  186  N. 
Y.  Supp.  208,  aff'd  232  N.  Y.  619, 
134  N.  E.  596. 

19  Eelease  of  stockholder 's  lia- 
bility as  indorser  on  a  corporate 
note  by  the  payee  as  a  part  of  the 
consideration  for  a  sale  of  his 
stock  to  the  payee,  held  not  to 
hav«  affected  his  statutory  liabil- 
ity on  such  note  as  a  former  stock- 
holder. Whittier  v.  Visscher,  — 
Cal.  — ,  209  Pac.  28. 

Evidence  held  not  to  show  that 
plaintiff  agreed  or  intended  to 
waive  his  right  to  a  stockholder's 
liability.  Schmidt  v.  Miller,  52 
Cal.  App.  496,  199  Pac.  49. 

Evidence  held  not  to  sustain 
contention  that  plaintiff  advanced 
money  to  the  corporation  with  the 
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§  4259.  —  Payment  by  or  release  of  corporation.  If  an  in- 
debtedness has  been  paid,  no  debt  is  left  unpaid  within  the 
meaning  of  the  Illinois  statute,  no  matter  who  pays  it.^° 

§4260.  — Release  by  corporation.  Stockholders  of  a  bank 
are  not  released  from  liability  by  a  valid  amendment  of  the 
articles  of  incorporation  changing  the  name  of  the  corporation 
and  increasing  the  amount  of  its  stock,^^  nor  because  the  state 
bank  commissioner,  through  an  honest  error  of  judgment,  per- 
mits the  absorption  of  another  bank,  which  results  in  a  loss.^^ 

§  4261.  —  Pajmients  by  stockholders.^*  Payment  by  a  stock- 
holder of  a  bank  of  an  illegal  assessment  of  one  hundred  per 
cent,  levied  to  make  good  an  impairment  of  the  bank's  capital 
will  not  relieve  him  from  his  superadded  liability  as  a  stock- 
holder on  the  subsequent  insolvency  of  the  bank.^* 

XXXV.    ASSESSMENTS    ON    FULL    PAID    STOCK 

§  4270.  Right  to  levy  assessments  generally.  There  can  be 
no  valid  assessment  levied  on  fully  paid-up  stock  in  the  absence 
of  statutory  authority  or  power  conferred  by  the  articles  of 
incorporation  or  by  some  express  promise  to  pay  on  the  part  of 
the  stockholder.®*  It  is  sometimes  provided  by  statute  that  full- 
paid  stock  shall  not  be  assessable  for  any  purpose  whatever 
except  to  such  extent  and  in  such  manner  as  may  be  expressly 
provided  in  the  articles  of  incorporation.®^ 

§4272.  Power  conferred  by  charter  or  statute.  Statutes 
sometimes  permit  assessments  on  full-paid  stock  to  the  extent 

understanding  that  it  was  only  to  plieable    upon    double    liability    is 

be  paid   out   of   the   profits    of   a  the  subject  of  a  note  in  23  A.  L.  E. 

mine.     Schmidt  v.  Miller,  52   Cal.  1367. 

App.  496,  199  Pac.  49.  ,      24  Duke  v.  Force,  —  Wash.  — , 

20  Murphy  v.  Chicago  League  208  Pac.  67;  J.  G.  Miller  Estate 
Ball  Club,  221  111.  App.  120.  v.  Drury,  —  Wash.   — ,   208  Pac, 

21  German  -  American  Mercantile  77. 

Bank   v.    Foster,    116    Wash.    313,  25  Forsyth   v.   Selma  Mines   Co., 

199  Pac.  314.  58  Utah  142,  197  Pac.  586. 

22  German  -  American  Mercantile  26  Weede  v.  Emma  Copper  Co., 
Bank  v.  Foster,  116  Wash.  313,  58  Utah  524,  200  Pac.  517;  For- 
199  Pac.  314.  syth  v.  Selma  Mines  Co.,  58  Utah 

23  Payments  by  stockholders  ap-  142,   197  Pac.  586. 
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and  in  a  manner  expressly  provided  in  the  articles  of  incor- 
poration ; ''''  and  the  articles  of  incorporation  of  some  corporations 
expressly  permit  such  assessments.^s  In  Washington  the  statute 
empowers  the  bank  examiner  to  call  upon  the  stockholders  of 
a  bank  to  make  good  an  impairment  of  its  capital,  but  does  not 
compel  the  stockholders  to  make  such  assessments  if  they  de- 
termine that  they  prefer  to  cease  operations.^^  Under  it,  the 
banking  department  has  no  power  to  levy  an  assessment  on  the 
stockholders  which  they  must  pay  or  forfeit  their  stock,  or  to 
authorize  the  board  of  directors  to  levy  such  an  assessment,  but 
it  must  be  left  to  the  stockholders  to  determine  whether  they 
will  make  the  assessment  or  put  the  bank  in  liquidation.*" 

§4273.  Purpose  and  amount  of  assessment;  conditions  pre- 
cedent. Where  the  articles  of  incorporation  make  the  stock 
assessable  without  fixing  the  amount  or  prescribing  any  limit, 
it  may  be  assessed  to  the  extent  and  for  the  amount  necessary 
to  carry  on  the  corporate  business  and  to  save  and  preserve  the 
property  of  the  corporation,  and  to  pay  and  meet  its  just  debts 
and  obligations.*^ 


27  Weede  v.  Emma  Copper  Co., 
5S  Utah  524,  200  Pae.  517. 

28  Forsyth  v.  Selma  Mines  Co., 
58  Utah  142,  197  Pae.  586. 

29  Duke  V.  Force,  —  "Wash.  — , 
208  Pae.  67. 

30  ' '  The  right  of  the  stockholders 
to  determine  whether  they  shall 
assess  themselves  is  a  most  valu- 
able one,  and  when  it  has  not 
been  accorded  them  they  cannot 
be  made  liable  for  an  assessment 
made  by  anyone  else. ' '  An  assess- 
ment made  by  the  directors  or  the 
bank  examiner  is  void.  Duke  v. 
Force,  —  Wash.  — ,   208  Pae.   67. 

Laws  1917,  p.  288,  §  34,  is  in- 
valid in  so  far  as  it  attempts  to 
authorize  the  levying  of  an  assess- 
ment by  the  banking  department 
or  the  board  of  directors,  since  it 
was  intended  only  to  provide  a 
method  of  executing  the  authority 


given  by  §  60  of  the  same  act,  and 
is  in  conflict  with  that  section. 
Duke  V.  Force,  —  Wash.  — ,  208 
Pae.  67. 

31  A  provision  in  the  articles  of 
a  mining  company  that  the  com- 
mon stock  "shall  be  assessable," 
and  that  the  "assessments  shall  be 
levied  by  the  board  of  directors 
and  shall  be  made  payable  in  the 
manner  and  form  as  provided  for 
by  said  board, ' '  was  held  to  make 
such  stock  assessable  without  limi- 
tation for  the  purpose  and  in  the 
amount  necessary  to  carry  on  the 
corporate  business  in  general,  and 
more  especially  to  develop,  save 
and  protect  its  mining  claims  and 
other  property.  Forsyth  v.  Selma 
Mines  Co.,  58  Utah  142,  197  Pae. 
586. 

The  provision  of  the  Utah  stat- 
ute  that  no   assessment   shall   ex- 
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§  4276.  Enforcement  of  assessments ;  f orf eiture.*^  j^  gome 
jurisdictions  assessments  are  enforceable  only  by  a  sale  of  stock 
unless  the  articles  of  incorporation  expressly  provide  to  the  con- 
trary.** Where  stock  is  assessable  only  by  virtue  of  an  agree- 
ment by  the  stockholders,  the  remedies  available  to  the  corpora- 
tion depend  upon  the  terms  of  such  agreement.**  Where  a 
statute  provides  for  the  sale  of  bank  stock  in  case  the  stock- 
holder fails  or  refuses  to  pay  an  assessment  levied  thereon  by 
the  state  auditor  to  make  good  an  impairment  of  capital,  but 
makes  no  provision  for  the  distribution  of  the  proceeds  of  the 
sale  except  that  they  shall  first  be  applied  to  the  payment  of 
the  costs  of  the  proceeding,  such  proceeds  belong  to  the  stock- 
holder, and  cannot  lawfully  be  applied  to  make  good  the  impair- 
ment of  the  capital  on  account  of  which  the  assessment  was 
levied  nor  to  pay  creditors  of  the  bank.*^  And  a  statute  at- 
tempting to  legalize  sales  made  prior  to  its  enactment  in  which 
the  proceeds  have  been  so  applied  has  no  application  to  a  case 
where,  prior  to  its  enactment,  a  stockholder  has  recovered 
judgment  for  the  proceeds  of  a  sale  so  applied  although  an 
appeal  from  such  judgment  is  pending  when  the  statute  takes 
effect.ss 

§4277.  Estoppel  of  stockholders;  acquiescence.  Stock- 
holders may  be  estopped  by  their  conduct  from  recovering  the 
amount  of  illegal  assessments  though  they  have  paid  the  same 

ceed  ten  per  cent,  of  the  out-  funds  for  development  purposes, 
standing  capital  stock  except  under  and  that  any  stockholder  not  pay- 
specified  circumstances  does  not  ing  such  an  assessment  should  for- 
apply  to  assessments  on  full  paid  feit  his  interest,  it  was  held  that 
stock  authorized  by  the  articles  the  remedy  by  forfeiture  was  ex- 
of  incorporation.  Forsyth  v.  Sel-  elusive  and  that  the  corporation 
ma  Mines  Co.,  58  Utah  142,  197  could  not  recover  the  amount  of 
Pae.  586.  an  assessment  in  an  action  against 

38  Stockholders '  liability  to  cred-  the  owner.     Quintet  Oil  Co.  v.  Big 

iters  after  forfeiture  of  stock  for  Five  Oil'Co.,  71  Colo.  232,  205  Pae. 

nonpayment     of    assessments,    see  949. 

note  5,  Minn.  Law  Review  313.  36  Citizens '   State  Bank  v.  Per- 

3SWeede  v.   Emma   Copper  Co.,  isho,  — .Ind.  App.  — ,  130  N.  E. 

58  Utah  524,  200  Pae.  517.  857. 

34 Where  an  agreement  provided  36 Citizens'      State      Bank.      v. 

that    the    company    might    assess  Perisho,  —  Ind.   App.  — ,  130  N. 

the    stock    as    necessary    to    raise  E.  857. 
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involuntarily .S'  Where  stock  is  sold  on  failure  to  pay  an  invalid 
assessment,  and  the  purchaser  attends  stockholders'  meetings, 
votes  the  stock,  and  exercises  all  of  the  attributes  of  ownership 
without  questioning  the  validity  of  the  sale,  he  is  estopped  to 
set  up  its  invalidity  as  against  a  liquidator  of  the  corporation 
after  its  insolvency  in  order  to  escape  his  constitutional  super- 
added liability  as  a  stockholder  for  the  benefit  of  creditors.'* 

§4279.  Contracts  that  stock  shall  be  nonassessable.'^    An 

agreement  that  stock  sold  by  a  corporation  shall  not  be  assessable 
is  void  where  a  statute  prohibits  any  distinction  or  preference 
of  any  nature  between  shares  not  expressly  provided  for  in  the 
articles  of  incorporation,  and  the  freedom  from  liability  to 
assessment  is  not  common  to  all  of  the  stockholders  and  the 
articles  do  not  authorize  such  a  preference.*" 

XXXVI.    INDIVIDUAL    LIABILITY     AND    EIGHTS     ON    FAILIJEE    TO    IN- 

COEPOBATE 

§  4281.  Liability  to  third  persons  generally.  As  a  rule  per- 
sons who  assume  to  act  in  a  corporate  capacity  without  a  legal 
existence  as  a  corporation,  either  de  jure  or  de  facto,  are 
individually  liable  as  partners  to  those  with  whom  they  con- 
tract,*^ although  there  are  some  holdings  to  the  contrary.** 

§  4282.  Statutory  liability.*' 

37  A  stockholder  in  a  bank  who  165  Cal.  657,  133  Pac.  303,  Ann. 
paid  an  illegal  assessment  to  Gas.  1915  A  816,  cited  to  the  eon- 
make  good  its  impaired  capital  trary  in  7  Fletcher  Cye.  Corp. 
was   held  not   entitled  to   recover  §  4279. 

the  amount  so  paid  after  the  bank  41  Ogden    Packing    &    Provision 

became    insolvent,    where    in    the  Co.   v.   Wyatt,    59    Utah   481,   204 

meantime  the  bank  had  continued  Pac.   978. 

in  business  for  more  than  a  year.  Persons  who  propose  to  form  a 

and  new  creditors   had  come  into  corporation  to  carry  on  a  business, 

existence  and  old  ones  had  changed  but    take    no    steps    whatever    to 

their   status.     Duke    v.    Force,   —  comply  with  the  statutory  require- 

Wash.  — ,  2,08  Pac.  67;   Burke  v.  ments,   are  liable   as  partners   for 

Duke,  —  Wash.   — ,  208   Pac.  77.  debts    contracted    in    carrying    on 

38  Duke  V.  Mines,  —  Wash.  : — ,  such  business.  Doyle-Kidd  Dry 
208  Pac.  75.  Goods  Co.  v.  A.  W.  Kennedy  &  Co., 

39  Watered    or   fictitiously  paid-  154  Ark.  573,  243  S.  W.  66. 

up  stock,  see  §  3517,  et  seq.,  supra.  42  Bonfils  v.  Hayes,  —  Colo.  • — , 

40  Martin   v.    Palmer   Union   Oil       201  Pac.  677. 

Co.,  —  Cal.  — ,  193  Pac.  950,  over-  43  gee    §§  2623,    et    seq.,    4158, 

ruling  Lum  v.  American  Wheel  Co.,      supra. 
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VI.   ACCEPTANCE    OP    AMENDMENT 

§  4346.  Authority  to  accept. 

§  4347.  Power  of  majority  to  bind  minority. 

§  4348.  Form,  e-videnee  and  presumption  of  acceptance. 

VII.   EFFECT  OF  AMENDMENT  OB   REPEAL 

§  4350.  Amendment — Effect  in  general. 

§  4352.  —  Burdens  imposed. 

§  4354.  Estoppel  and  laches  as  to  amendment  and  acceptance. 

II.   CONSTITUTIONAL  LIMITATIONS   ON  AMENDMENT   OE  EEPEAL 

§  4290.  Charter  of  corporation  as  contract.  A  charter  of  a 
corporation  is  a  contract  betvreen  it  and  the  state  vehich  is  pro- 
tected by  the  provision  of  the  federal  constitution  that  no  state 
shall  pass  any  lav?  impairing  the  obligation  of  contracts,  and 
subsequent  legislation,  vrhether  general  or  special  in  character, 
impairing  the  obligation  of  such  a  charter,  is  beyond  the  power 
of  the  legislature.^  That  a  part  of  the  provisions  of  an  amending 
statute  are  invalid  as  impairing  contract  obligations  and  de- 
priving the  corporation  of  its  property  veithout  due  process  of 
law  does  not  invalidate  other  distinct  and  independent  provisions 
which  are  otherwise  valid.^ 

§  4293.  What  constitutes  an  impairment  of  the  obligations 
of  contracts — In  general.  The  obligations  of  the  contract 
created  by  the  grant  of  a  charter  are  impaired  by  a  subsequent 
statute  suspending  the  charter  and  all  corporate  powers  of 
the  corporation.'  Since 'the  charter  of  a  corporation  is  a  con- 
tract, it  is  not  a  legislative  function  to  determine  whether  that 
contract  has  been  broken,  and  to  permit  the  legislature  to  do  so 
would  be  the  taking  of  property  without  due  process  of  law.* 

1  Illinois  Central  R.  Co.  v.  Em-  provisions  reducing  rates   of   toll, 

merson,  299  111.  328,  132  N.  E.  471;  International   Bridge    Co.   v.   New 

In  re  Opinion  of  the  Justices,  237  York,    254   XJ.    S.    126,    65   L.    Ed. 

Mass.    619,    131   N.   E.    31;    In   re  176,  aff'g  223  N.  T.  137,  119  N.  E. 

Opinion  of  the  Justices,  237  Mass.  351,  which   aff'd   179   N.   Y.   App. 

619,  131  N.  E.  29.  Div.  950,  165  N.  Y.  Supp.  1104. 

2 Provisions      requiring      bridge  Sin  re  Opinion  of  the  Justices, 

company  to  make  additions  to  its  237  Mass.  619,  131  N.  E.  29. 

bridge    held    valid    notwitbstand-  4  In  re  Opinion  of  the  Justices, 

ing  the  possible  invalidity  of  other  237   Mass.   619,   131  N.  E.   29. 
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The  question  whether  the  corporation  has  complied  with  the 
conditions,  obligations  and  duties  resting  upon  it  is  one  for 
judicial  cognizance,  and  the  corporation  has  a  constitutional 
.right  to  have  its  alleged  misuse  or  violation  of  its  charter  de- 
termined by  the  courts.*  And  in  the  absence  of  express  reserva- 
tion of  that  power  to  the  legislature,  a  forfeiture  of  the  right  to 
be  a  corporation  can  be  effected  against  the  protest  of  the  cor- 
poration only  by  a  judgment  of  a  court  of  competent  jurisdiction 
on  a  proceeding  for  that  purpose  in  behalf  of  the  state. ^ 

§  4294.  —  Of  the  contract  between  the  corporation  and  its 
stocMiolders.  A  corporation,  in  the  sale  and  issuance  of  its 
stock,  assumes  a  contractual  relation  to  the  shareholder.  And 
unless  there  is  some  provision  in  the  law  or  the  corporate 
certificate  reserving  the  power  to  do  so,  there  can  be  no  altera- 
tion in  the  terms  of  the  contract  under  which  the  shareholder, 
as  such,  possesses  his  rights,  without  his  consent.''  The  legisla- 
ture cannot,  by  a  statute  passed  after  the  formation  of  a  corpora- 
tion, alter  the  contract  of  the  stockholders  as  between  themselves 
or  as  between  them  and  the  corporation,  unless  all  of  the  stock- 
holders agree  to  accept  the  statute  as  a  modification  or  amend- 
ment of  their  charter.* 

§  4295.  —  Of  the  contracts  between  corporations  and  third 
persons.* 

§  4296.  —  Of  the  contracts  of  public  service  corporations.^" 

III.    RESERVATION   OF  POWER  TO  ALTER,  AMEND  OR  REPEAL 

§  4300.  Constitutional  and  statutory  provisions — In  general. 

Constitutional   provisions   sometimes   expressly   reserve   to   the 

B  In  re  Opinion  of  the  Justices,  tificate    of    inporporation    and    the 

237  Mass.  619,  131  N.  E.  29.  law    of    the    sovereign    conferring 

6  In  re  Opinion  of  the  Justices,  the  corporate  franchise. ' '  Peters 
237  Mass.  619,  131  N.  E.  29.  v.  United  States  Mtg.  Co.,  —  Del. 

7  Peters   v.   United   States   Mtg.  Ch.  — ,  114  Atl.  598. 

Co.,  —  Del.  Ch.  — ,  114  Atl.  598.  8  Allen   v.  Francisco   Sugar   Co., 

"For  the  terms  of  the  contract  92  N.  J.  Eq.  391,  110  Atl.  37. 

the  rights  of  the  stockholder  and  9  Statutory    liability     of     stock- 

the     duties     of     the     corporation,  holders,  see  §  4147,  supra, 

reference    is    to    be    made    to    the  10  Eegulation    of    public    service 

appropriate  provisions  of  the  cer-  corporations  as  violating  contract 
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state  the  power  to  amend,  alter  or  repeal  corporate  charters. ^^ 
A  constitutional  provision  that  "corporations  may  be  formed 
under  general  laws;  but  all  such  laws  may,  from  time  to  time, 
be  altered  or  repealed,"  does  not  confine  the  power  to  alter  or 
repeal  to  the  legislature,  but  general  laws  enacted  by  the  legisla- 
ture pursuant  to  constitutional  authority  may  be  altered  or  re- 
pealed by  constitutional  amendment. ^^  And  where  a  power  to 
amend  is  reserved  to  the  legislature,  it  may  authorize  corpora- 
tors or  members  to  amend  the  corporate  charter  or  articles  in 
compliance  with  constitutional  and  statutory  requirements.^* 
In  North  Carolina  the  constitution  prohibits  the  amendment  of 
charters  by  special  acts,  with  certain  specified  exceptions.^* 

§  4303.  Reservation  of  power  as  part  of  contract.  A  consti- 
tutional provision  reserving  power  to  amend,  alter  or  repeal 
charters  under  general  laws  becomes  a  part  of  the  contract  of 
stockholders  of  corporations  formed  after  its  adoption.^*  Where 
the  right  to  change  or  alter  the  stockholder 's  contract  is  reserved 
in  the  proper  way,  no  stockholder  can  complain  that  a  proposed 
change  violates  his  contract  rights,  for  the  reason  that  one  of 
the  terms  by  which  he  holds  his  contract  is  that  the  same  may 
be  altered.^® 

§  4304.  Effect  of  reservation  upon  legislative  power.  A  res- 
ervation of  power  to  alter,  amend  or  repeal  qualifies  the  grant 
to  the  corporation,^'''  and  the  corporation  must  be  held  to  have 
accepted  its  charter  subject  to  such  reserved  power,^*  and  hence 

obligations,    see    §§  4394-4396    and  15  Handle    v.    Winona    Coal    Co., 

4488-4497,  infra.  206  Ala.  254,  19  A.  L.  E.   118,  89 

llEandle    v.    Winona    Coal    Co.,  So.  790. 

206  Ala.  254,  19  A.  L.  E.  118,  89  16  Peters  v.  United  States  Mtg. 

So.    790;    Bank    of    Blytheville    v.  Co.,  —  Del.  Ch.  — ,  114  Atl.   598. 

State,  148  Ark.  504,  230  S.  W.  550.  17  Bank  of  Blytheville  v.  State, 

12  Allen  V.   Scott,   104  Ohio  436,  148  Ark.  504,  230  S.  W.  550. 

135  N.  E.  683.  ISVanceburg  &  S.  L.  T.  E.  Co. 

ISEandle    v.    Winona    Coal    Co.,  v.    Chesapeake    &   O.   E.    Co.,    280 

206  Ala.  254,  19  A.  L.  E.  118,  89  So.  Fed.  482. 

7_90.  The  charter  ia  accepted  on  con- 

14  Watts  V.  Lenoir  &  B.  E.  Turn-  dition  that  the  state  may  revoke 

pike    Co.,    181    N.    C.    129,    106   S.  or   alter   it.     Bank   of  Blytheville 

E.  497.    And  see  generally  chap.  8,  v.  State,  148  Ark.  504,  230  S.  W. 

supra.  550. 
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an  amendment  within  sueh  reserved  power  does  not  impair  the 
obligations  of  the  contract.^' 

§4307.  Bringing  existing  corporations  within  reserved 
powers.^"  Statutes  enacted  after  the  reservation  of  a  power 
to  amend  confirming  the  title  of  a  corporation,  formed  under  a 
charter  containing  no  such  reservation,  to  certain  property  and 
enlarging  its  powers  with  respect  to  its  property,  do  not  affect 
its  contract  rights  under  its  charter  or  authorize  the  legislature 
to  amend  or  repeal  the  same,  though  they  were  enacted  upon 
the  petition  or  with  the  approval  of  the  corporation.^^  The 
provision  of  the  Virginia  constitution  that  any  corporation 
chartered  before  its  adoption  which  shall  thereafter  accept  or 
effect  any  extension  or  amendment  of  its  charter  shall  be  con- 
clusively presumed  to  have  thereby  surrendered  every  exemp- 
tion from  taxation,  every  nonrepealable  feature  of  its  charter, 
and  all  exclusive  rights  or  privileges  theretofore  granted  to  it, 
and  to  have  thereby  agreed  to  hold  its  charter  and  franchises 
subject  to  all  the  requirements,  terms  and  conditions  of  the  con- 
stitution and  of  any  laws  passed  in  pursuance  thereof,  does  not 
interfere  with  any  of  the  proprietary  or  property  rights  of  a 
corporation,  which  has  accepted  an  extension  of  its  charter  under 
it,  prior  to  any  amendment  of  its  charter  .^^ 

§  4308.  Extent  of  reserved  power — In  general.  A  reserved 
power  to  alter  or  amend  will  be  liberally  construed  so  as  to  give 
effect  to  the  evident  spirit  and  purpose  thereof.^*  The  power 
of  amendment  given  by  such  a  reservation  is  not  unlimited.^* 

19  International  Bridge  Co.  v.  an  extension  does  not  thereby  sur- 
New  York,  254  TT.  S.  126,  65  L.  Ed.  render  its  right  to  use  the  streets 
176,  afC'g  223  N.  Y.  137,  119  N.  of  a  city  under  a  franchise  pre- 
E.  351,  which  aff'd  179  N.  Y.  App.  viously  granted.  Commonwealth 
Div.  950,  165  N.  Y.  Supp.  1104;  v.  Portsmouth  Gas  Co.,  132  Va.  480, 
Bank  of  Blytheville  v.  State,   148  112  S.  E.  792. 

Ark.  5,04,  230  S.  W.  550;  Maxwell  23  Superior  Water,  L.  &  P.  Co.  v. 

V.  Thompson,  186  N.  Y.  Supp.  208,  City  of  Superior,  —  Wis.  — ,   181 

aff'd  232  N.  Y.  619;  Allen  v.  Scott,  N.  W.  113,  on  rehearing  183  N.  W. 

104  Ohio  436,  135  N.  E.  683.  254. 

20  See   also    §§  4346,   4348,  infra.  24  Watts  v.  Lenoir  &  B.  R.  Turn- 

21  In  re  Opinion  of  the  Justices,  pike  Co.,  181  N.  0.  129,  106  S.  B. 
237  Mass.  619,  131  N.  E.  29.  497. 

22  A  gas  company  accepting  such 
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To  come  within  it  the  amendment  must  be  germane  or  in  some 
way  promotive  of  the  principal  corporate  purpose  as  contem- 
plated by  the  charter,  or  in  reasonable  regulation  of  its  methods.*^ 
Where  power  is  reserved  to  alter,  revoke  or  annul  any  charter 
in  such  manner  that  no  injustice  may  be  done  to  the  corpora- 
tors, before  an  act  revoking  or  changing  a  charter  can  be  de- 
clared unconstitutional  it  must  appear  that  the  effect  of  the  act 
is  confiscatory  of  the  stock  or  property  of  the  corporation.^^ 

§  4310.  —  Impairment  of  vested  rights.  A  reservation  of 
the  power  to  alter,  amend  or  repeal  gives  the  legislature  no  power 
to  destroy  or  impair  the  vested  rights  of  the  corporation.^''  It 
does  not  authorize  an  amendment  transferring  the  vested  prop- 
erty rights  of  a  corporation  to  the  public  or  otherwise  except 
Tuider  the  principles  of  eminent  domain  and  upon  compensa- 
tion duly  made.^* 

§  4311.  —  Illustrations  of  vested  rights.  A  reserved  power 
to  amend  does  not  justify  the  amendment  of  the  charter  of  a  toll 
road  company  so  as  to  deprive  it,  without  compensation,  of  a 
charter  right  to  collect  tolls  on  a  portion  of  a  toll  road  leased 
by  it  under  legislative  authority.*'  Though  power  to  amend 
laws  under  which  corporations  are  organized  is  reserved,  a 
stagecoach  corporation  which  complies  with  all  conditions  pre- 
cedent to  its  operation  and  commences  operation  under  its 
charter  and  afterwards  ceases  operation  is  not  obliged,  in  order 
to  resume  operation,  to  comply, with  additional  conditions  pre- 
cedent prescribed  by  laws  passed  after  its  incorporation.*" 

§  4313.  —  Extent  of  reserved  power  to  repeal^In  general. 

Under  a  reserved  power  to  repeal,  the  right  to  repeal  is  at  all 
times  absolutely  with  the  legislature.'^ 

25  Watts  V.  Lenoir  &  B.  E.  Turn-  88  Watts  v.  Lenoir  &  B.  R.  Turn- 
pike Co.,  181  N.  C.  129,  106  S.  E.  pike  Co.,  181  N.  C.  129,  106  S.  E. 
497.  497. 

26  Bank  of  Blytheville  v.  State,  29  Watts  v.  Lenoir  &  B.  E.  Turn- 
148  Ark.  504,  230  S.  W.  550.  pike  Co.,  181  N.  C.  129,  106  S.  E. 

27  Darling-    v.    Service    Transp.       497. 

Corp.,   118   N.   Y.   Misc.   Eep.   811,  SO  Darling     v.     Service     Transp. 

194   N.    T.    Supp.    902;    Watts    v.  Corp.,   118   N.   T.   Misc.   Eep.   811, 

Lenoir  &  B.  E.  Turnpike  Co.,  181  194  N.  Y.  Supp.  902. 

N.  C.  129,  106,  S.  E.  497.  31  Watts  v.  Lenoir  &  B.  E.  Turn- 
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IV.   PARTICULAR  ALTERATIONS,  AMENDMENTS  AND  REPEALS 

§  4321.  Banks.32 

§  4321a.  [New].  Bridge  companies.  An  amendment  to  the 
charter  of  a  bridge  company  requiring  it  to  make  additions  to 
its  bridge  which  it  had  previously  been  authorized  to  make  was 
held  to  be  within  a  reserved  power  to  amend.^* 

§  4323.  Change  of  name.'* 

§  4323a.  [New].  Churches.  An  amendment  of  the  articles  of 
association  of  an  incorporated  church  having  a  presbyterial 
form  of  government  attempting  to  set  up  a  congregational  form 
of  government  is  void.'^ 

§  4324.  Consolidation  and  reorganization.'^ 

§  4326.  Contracts  of  stockholders.'''  Where  a  statute  in  force 
at  the  time  of  incorporation  gives  the  legislature  power  to  pro- 
vide for  the  amendment,  alteration  or  repeal  of  charters  by 
general  laws,  it  may  enact  a  general  law  permitting  the  amend- 
ment of  corporate  charters  so  as  to  restrict  the  voting  power  of 
preferred  stock,"  or  amendments  changing  the  par  value  of 
stock.'' 

§  4330.  Franchise  for  use  of  streets.*" 

§  4334.  Railroad  companies.*^  A  terminal  railway  company 
which  holds. all  of  its  property  in  trust  for  proprietary  railway 

pike  Co.,  181  N.  C.  129,  106  S.  E.  37  See    also    §§4001:4005,    supra. 

497.  .  Liability    for    corporate     debts, 

32  Liability-  of  stockholders,   see      see  §§4146,  4147,  supra. 

§  4146,  supra.  38  Handle    v.   Wiuoua   Coal    Co., 

33  International  Bridge  Co.  v.  206  Ala.  254,  19  A.  L.  E.  118,  89 
New  York,  254  IT.  S.  126,  65  L.  Ed.       So.    790. 

176,  aff'g  223  N.  Y.  137,  119  N.  E.  S9Eandle    v.    Winona    Coal    Co., 

351,  which  aff'd  179   N.   Y.   App.  206  Ala.  254,  19  A.  L.  E.   118,  89 

Div.  950,  165  N.  Y.  Supp.  1104.  So.  790. 

34  See  §  744  et  seq.,  supra.  40  See    §  1179,    supra    and    chap. 
36Borgman     v.     Bultema,     213  58,  infra. 

Mich.  684,  182  N.  W.  91.  41  See  also  chap.  58,  infra. 

36  See  §  4685,  infra. 
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companies  using  the  terminal  cannot,  by  amending  its  articles, 
affect  the  interests  of  its  cestuis  que  trustent.*^ 

§  4335.  Rates  and  charges  of  railroads  and  other  quasi  public 
corporations.** 

§  4339.  Taxation.**  A  reservation  of  power  to  alter,  amend 
or  repeal  charters  or  grants  to  corporations  includes  power  to 
repeal  a  provision  for  the  levying  and  collection  of  a  tax  for  the 
benefit  of"  a  turnpike  road  company.**  A  charter  right  of  such 
a  company  to  receive  and  expend  a  tax  imposed  for  its  benefit 
is  a  power  and  a  privilege  within  the  meaning  of  a  statute  re- 
pealing all  powers,  privileges  and  immunities  of  corporations 
which  could  not  be  obtained  under  the  existing  general  in- 
corporation law.*^ 

§  4340.  Extension  of  corporate  charters.*'' 

V.    MODE  OF  AMENDING  CHARTERS 

§  4341.  By  legislative  enactments.  J^  charter  is  a  grant  from 
the  sovereign  power  of  the  state,  and  cannot  be  changed  except 
by  the  power  that  granted  it.**  Charters  cannot  be  amended 
except  by  or  under  constitutional  and  statutory  authority.** 
General  statutes  will  n6t  be  construed  to  alter,  amend  or  re- 
peal provisions  of  special  charters  previously  granted  unless 
there  is  clear  language  expressing  such  intent.*"  A  charter 
provision  giving  a  street  railway  company  a  right  to  lay  tracks 
in .  the  streets  of  a  municipality  is  repealed  by  a  subsequent 
statute  prohibiting  the  laying  of  tracks  in  streets  without  the 

42  Chicago,  M.  &  St.  P.  E.  Co.  v.  Chesapeake  &  0.  R.  Co.,  280  Fed. 
Des  Moines  Union  E.   Co.,  254  U.       482. 

S.   196,   65  L.   Ed.  219,   rev'g  254  47  See  §§408-414,  supra. 

Fed.   927.  48Kresin      v.     Brotherhood      of 

43  See  §§  4488-4497,  infra.  American    Yeomen,    217    111.    App. 

44  Exemptions  from  taxation,  see  448. 

§§  4636,   4637,    infra.  49  Eandle    v.    Winona    Coal    Co., 

'45  Vanceburg  &  S.  L.  T.  E.  Co.  v.  206  Ala.  254,  19  A.  L.  E.  118,  89 

Chesapeake  &  0.  E.  Co.,  280  Fed.  So.  790. 

482.  60  McCran  v.  Erie  R.  'Co.,  93  N. 

46  Vanceburg  &  S.  L.  T.  E.  Co.  v.  J.  Eq.  286,  116  Atl.  103. 

960 


Ch.  57]       Amendment  or  Repeal  of  Chaktee       [§4344 

consent  of  the  municipality,  where  the  charter  is  subject  to  al- 
teration by  the  legislature.^^ 

§  4342.  By-  courts.  In  New  York  the  supreme  court  is  given 
power  to  amend  any  certificate  of  incorporation  which  fails  to 
express  the  true  object  and  purpose  of  the  corporation,  but  this 
provision  does  not  cover  an  amendment  changing  provisions  as 
to  the  payment  of  dividends  on  preferred  stock,  or  adding  to 
the  corporate  purposes.^^  _A  court  will  not  approve  an  amend- 
ment limiting  the  membership  of  a  membership  corporation  to 
persons  who  favor  doctrines  advocating  the  overthrow  of 
organized  government  in  this  country  by  force.^* 

§  4343.  By  corporations  or  their  members.^* 

§  4344.  Procedure,  registration  fees,  etc.**  Fundamental 
amendments  under  general  laws  must  be  effected  in  a  manner 
that  is  a  substantial  compliance  with  statutory  requirements,*® 
and  must  be  drawn,  signed,  acknowledged  or  certified,  and  filed 
as  required  by  law.*''    If  the  amendment  is  not  fundamental, 

51  Borough   of   Merchantville   v.  law  rather  than  by  an  application 

Camden  &  S.  K.  Co.,  —  N.  J.  Err.  to    the    court    under    §  7    of    the 

&  App.  — ,  113  Atl.  136.  general  corporation  law,  or  by  pro- 

68  In    re    Horace    Keane    Aero-  ceeding   as  prescribed  by   §  61    of 

planes,  185  N.  Y.  Supp.  163.  the   stock  corporation  law.     In  re 

53  For  this  reason  the  New  York  Horace  Keane  Aeroplanes,  185  N. 
court     refused     to      approve      an  Y.  Supp.   163. 

amendment    limiting    membership  Amending  the  Charters  of  Mis- 

to  persons  not  opposed  to  the  or-  souri   Corporations   is    the   subject 

ganization  of  workers  in  organiza-  of  an  article  by  Guy  A.  Thompson 

tions  which  subscribe  to  Marxian  in  7  St.  Louis  Law  Eeview  93. 

principles    approved    by    the    ma-  66  Fees,  see  §225,  supra, 

jority     of    the     members     of     the  66  Handle    v.    Winona    Coal    Co., 

corporation.       In     re     Lithuanian  206  Ala.  254,  19  A.  L.  E.  118,  89 

"Workers'  Literature  Soe.,   187  N.  So.  790. 

Y.   Supp.   612.  67  The  amendment  does  not  be- 

54  In  New  York  the  proper  come  effective  so  as  to  authorize 
manner  of  amending  the  articles  the  corporation  to  act  under  it 
so  as  to  add  to  the  corporate  pur-  until  a  statutory  provision  requir- 
poses  and  changing  the  provisions  ing  the  filing  of  a  certificate  of 
as  to  the  payment  of  dividends  on  the  amendment  to  be  filed  in  the 
preferred  stock  is  that  prescribed  office  of  the  judge  of  probate  has 
by   §  18   of   the   stock  corporation  been  substantially   complied  with. 
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formalities  which  are  merely  directory  need  not  be  complied 
with.^'  In  Tennessee  an  application  for  an  amendment  of  a 
charter  must  be  in  the  form  prescribed  by  the  statute,  and  must 
follow  substantially  the  language  of  said  form.^*  The  powers 
and  duties  of  the  secretary  of  state  with  respect  to  the  registra- 
tion of  amendments  and  the  certification  thereof  are  purely 
ministerial,  and  he  is  only  authorized  to  register  and  certify  an 
amendment  in  the  form  prescribed  by  the  statute,  and  may 
properly  refuse  to  register  and  certify  an  amendment  which 
is  void  because  attempting  to  confer  on  the  corporation  powers 
not  authorized  by  law.®" 

VI.   ACCEPTANCE  OF  AMENDMENT 

§4346.  Authority  to  accept.  A  statute  imposing  liability 
upon  stockholders  in  banks  which  requires  each  existing  bank 
to  report  a  list  of  its  stockholders  to  the  bank  department,  and 
provides  that  all  such  banks  as  shall  make  such  report  and  de- 
clare their  purpose  to  continue  business  under  the  statute  shall 
be  authorized  to  do  so,  does  not  require  that  the  stoeliholders  be 
given  an  opportunity  to  determine  whether  the  bank  shall  con- 
tinue business  under  the  statute,  but  the  matter  may  be  de- 
termined by  the  board  of  directors.^^ 

If  the  amendment  is  filed  before  Stevens,  146  Tenn.  531,  243  S.  W. 
action  is  taken  thereunder,  the  656.  ■* 
fact  that  the  amendment  is  60  So  in  Tennessee  he  may  prop- 
adopted  and  action  is  taken  there-  erly  refuse  to  register  and  certify 
under  at  the  same  meeting  of  the  an  amendment  increasing  the  cap- 
stockholders  does  not  affect  the  ital  stock,  and  providing  that  the 
validity  of  such  action.  An  amend-  increased  stock  shall  be  paid  for 
ment  changing  stock  from  shares  by  decreasing  l^h'e  corporation's 
of  the  par  value  of  $100  to  shares  surplus  and  undivided  profits,  con- 
without  par  value,  and  increasing  sisting  of  both  tangible  and  in- 
the  amount  of  stock  is  funda-  tangible  assets,  and  that  the  new 
mental  within  this  rule.  Handle  stock  shall  be  distributed  ratably 
V.  Winona  Coal  Co.,  206  Ala.  254,  among  the  existing  stockholders. 
19  A.  L.  E.  118,  89  So.  790.  United    Hosiery     Mills    Corp.     v. 

68Eandle   v.    Winona   Coal    Co.,  Stevens,  146  Tenn.  531,  243  S.  W. 

206  Ala.  254,  19  A.  L.  E.  118,  89  656. 

So.  790.  61  Maxwell  v.  Thompson,  186  N. 

69  United  Hosiery  Mills  Corp.  v.  Y.  Supp.  208,  aff'd  232  N.  T.  619. 
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§  4347.  Power  of  majority  to  bind  minority.** 

§4348.  Form,    evidence    and   presumption    of   acceptance. 

Where  the  right  to  alter  or  amend  is  reserved,  the  amending 
statute  is  not  invalid  because  it  contains  no  provision  for  the 
acceptance  of  the  change  or  alteration  in  the  charter  by  the 
corporation  or  its  stockholders.  There  is  an  acceptance  of  the 
altered  charter  by  continuing  in  business  after  the  change  is 
made.**  Where  a  statute  provides  that  existing  banks  shall 
not  be  permitted  to  continue  in  business  unless  they  conform 
to  its  provisions,  it  will  be  presumed  that  a  bank  which  continues 
in  business  has  accepted  the  act.®* 

VII.  EFFECT  OF  AMENDMENT  OR  REPEAL 

§4350.  Amendment — Effect  in  general.  The  granting  of 
supplementary  letters  patent  canceling  the  express  powers  con- 
ferred on  a  corporation  by  its  original  charter  and  substituting 
others  therefor  does  not  destroy  the  old  corporation  and  create 
a  new  one,  but  the  original  corporation  continues  to  exist  as  an 
entity.** 

§  4352 Burdens  imposed.    By  accepting  the  provisions  of 

a  state  constitution  adopted  after  its  incorporation,  a  corpora- 
tion surrenders  charter  privileges  inconsistent  with  its  pro- 
visions and  the  provisions  of  general  incorporation  laws  enacted 
pursuant  thereto.** 

§  4354.  Estoppel  and  laches  as  to  amendment  and  acceptance. 

There  is  no  estoppel  by  conduct  which  has  not  misled  the  party 
asserting  it  to  his  disadvantage.*''    Laches  do  not  begin  to  run 

62  See  §  4001  et  seq.,  supra.  law  enacted  pursuant  to  the  new 

63  Bank  of  Blytheville  v.  State,  constitution  and  at  the  same  time 
148  Ark.  504,  230  S.  W.  550.  exercise    special    privileges    which 

64  Maxwell  v.  Thompson,  186  N.  that  law  repeals.  Vanceburg  &  St. 
Y.  Supp.  208,  afe'd  232  N.  Y.  619.  L.  T.  B.   Co.  v.  Chesapeake   &  O. 

65  Eex  V.  Western  Eaeing  Ass  'n,  E.   Co.,  280  Fed.   482. 

51  Ontario  L.  E.  533.  .       67  A  railroad  company  held  not 

66  A  corporation  cannot  increase  estopped  to  deny  the  validity  of 
its  capital  stock  under  the  pro-  amendments  to  the  articles  of  a 
visions  of  a  general  incorporation  terminal   railway   company    which 
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against  the  right  of  a  beneficiary  of  a  trust,  under  which  a  cor- 
poration holds  property,  to  attack  the  validity  of  an  unauthorized 
amendment  claimed  to  terminate  the  trust  until  it  is  contended 
that  the  amendment  has  that  effect.^*  Mere  inattention  or  negli- 
gence, not  amounting  to  laches  or  estoppel,  on  the  part  of  rail- 
road companies  using  a  terminal  or  of  their  executive  officers 
will  not  prevent  them  from  attacking  amendments  to  the  articles 
of  a  terminal  company,  holding  its  property  in  trust  for  their 
benefit,  whereby  such  trust  is  terminated,  which  amendments 
v/ere  never  authorized  nor  formally  accepted  or  ratified  by  them. 
Conduct  merely  equivocal  or  apparently  inconsistent  with  a 
vigilant  insistence  upon  the  obligations  of  the  trustee,  is  not 
sufficient  to  discharge  a  trust.^' 


abrogated  a  trust  under  which  it 
held  all  of  its  property  for  the 
benefit  of  railroad  companies  using 
the  terminal,  as  against  purchasers 
of  the  terminal  company's  stock 
who  took  with  notice  of  the  trust. 
Chicago,  M.  &  St.  P.'  R.  Co.  v. 
Des  Moines  TJnion  E.  Co.,  254  TJ. 
S.  196,  65  L.  Ed.  219,  rev'g  254 
Fed.  927. 

68  Eight  of  a  railroad  to  attack 
an  amendment  which  terminated 
a  trust  under  which  a  terminal 
railway  company  held  its  property 
for    the   benefit   of   railroad    com- 


panies using  th&  terminal  held  not 
barred  by  acquiescence  in  acts 
which  were  not  inconsistent  with 
the  existence  of  the  trust,  where 
a  suit  to  enforce  the  trust  was 
filed  shortly  after  it  was  first  eon- 
tended  that  the  amendment  re- 
pudiated the  trust.  Chicago,  M. 
&  St.  P.  E.  Co.  V.  Des  Moines 
Union  E.  Co.,  245  U.  S.  196,  65  L. 
Ed.  219,  rev'g  254  Fed.  927. 

69  Chicago,  M.  &  St.  P.  E.  Co. 
V.  Des  Moines  Union  E.  Co.,  254 
U.  S.  196,  65  L.  Ed.  219,  rev'g 
254  Fed.   927. 
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Governmental  Contkol  of  Corporations 

I.   GENERAL   CONSIDERATIONS 

§  4360.  Police  power  as  applicable  to  corporations — In  general. 

II.   WHO   MAY   EXERCISE  THE   POWER 

§  4368.  Federal  government — In  general. 
§  4369.  —  Interstate  Commerce  Commission. 
§  4370.  State  legislature — In  general. 
§  4373.  State  commissions. 
§  4374.  Municipalities. 

ni.   CORPOEATIONS   SUBJECT   TO  REGtTLATION 

§  4376.  Corporations  whose  business  is  affected  with  a  public  interest — In 

general. 
§4377.  — Insurance  companies. 
§  4379.  Corporations  subject  to  jurisdiction  of  public  service  commissions. 

IV.  PUBLIC  SERVICE   COMMISSIONS 

§  4381.  Constitutionality  of  delegation  of  power. 

§  4382.  Construction  of  statutes  creating  commissions. 

§  4383.  Nature  of  powers  of  commissions. 

§  4384.  Extent  and  scope  of  powers  of  commissions — In  general. 

§  4386.  —  Conflict  of  jurisdiction  as  between  public  service  commission  and 

municipality. 
§  4387.  —  Compelling  corporation  to  fulfil  its  duties  or  comply  with  order 

of  commission. 

V.   REGULATIONS    AS   VIOLATIONS    OF   FEDERAL    CONSTITUTION 

§  4391.  In  general. 

§  4392.  Interference  with  interstate  commerce — In  general. 

§  4393.  —  Illustrations  of  rules. 

§  4394.  Impairment  of  contract — In  general. 

§  4395.  —  Power  to .  revoke  or  burden  f  ranehiseg, 

§  4397.  Due  process  of  law — In  general. 

§  i401.  —  Requiring  performance  of  services  without  compensation. 

§  4402.  —  Notice  to  corporation  as  essential  to  due  process. 

§  4404.  —  Eegulations  applicable  only  to  corporations. 

§  4405.  —  Eegulations  applicable  only  to  certain  classes  of  corporations. 

§4410.  — Regulations  of  insurance  companies. 
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VI.  PABnCrULAE  EEGULATIONS    OTHER  THAN   THOSE  RELATING   TO   RATES 

§  4418.  Eequiring  certificate  of  public  convenience  and  necessity. 

§  4419.  Eequiring  consent  of  board  or  commission  to  issuance  of  stock  or 

securities  by  public  service  corporation. 
§  4420.  Requiring  consent  of  commission  to  transfer  of  property  of  public 

service  corporation  or  consolidation  of  corporations. 
§4421.  "Blue  Sky"  laws. 
§  4422.  Regulations  forbidding  discriminations. 
§  4423.  Regulations  to  prevent  corporations  with  drawing,  wholly  or  in  part, 

from  public  service. 
§  4424.  Requiring  extensions  of  service. 
§  4425.  Regulations  imposing  penalties — In  general. 
§  4426.  —  Regulations  imposing  penalty   for   failure   of  company   to   pay 

claim. 
§  4428.  Regulations  as  to  employees. 
§  4429.  —  Amount  of  wages. 
§  4431.  License  fees — In  general. 

§  4436.  Regulations  of  railroad  companies — In  general. 
§  4438.  — '  Requiring  operation  of  road  or  of  trains. 
§  4439.  —  Requiring  stopping  of  trains  at  stations. 
§  4440.  — ■  Regulations    as    to    depots. 
§  4442.  —  Eequiring  connections  with  other  roads. 
§  4443.  —  Eequiring  construction  of  spur  tracks. 
§  4444.  —  Eegulations  as  to  grade  crossings. 

§  4446.  —  Regulating  rate  of  speed.  , 

§  4448.  —  Requiring  signals  or  flagmen. 
§  4449.  —  Requiring  safety .  appliances. 

§  4450.  —  Requiring  fencing  of  tracks  and  building  of  cattle  guards. 
§  4451.  —  Regulations  as  to  sleeping  car  service. 
§  4452.  Regulations  of  street  railroad  companies. 
§  4452a  [New].  Regulation  of  carriers  by  motor  vehicles. 
§  4453.  Regulations  of  telegraph,  telephone  and  electric  light  companies — 

In  general. 
§  4454.  —  Regulations  as  to  poles  and  wires. 
§  4456.  —  Requiring  physical  connection  of  lines. 
§  4457.  Regulation  of  gas  companies. 
§  4458.  Regulation  of  pipe  line  companies. 
§  4459.  Regulation  of  water  companies. 
§  4460.  Regulation  of  express  companies. 
§  4462.  Regulation  of  insurance  companies. 
§  4463.  Regulation  of  banks. 

VII.   REGULATION   OP   RATES 

A.  Eight  to  Eegulate  and  General  Considerations 

§  4464.  Nature  of  business  as  test  of  power  to  regulate — In  general. 
§  4465.  —  Power   to   regulate   not   dependent   upon   monopolistic   character 
of  business  or  upon  grant  of  special  privilege. 
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§  4466.  —  Power  to  regulate  not  confined  to  regulation  of  corporations. 

§  4468.  Power  to  require  and  regulate  street  ear  transfers. 

§  4469.  Power  as  extending  to  increasing  as  well  as  reducing  rates. 

§  4470.  Particular  companies  whose  rates  may  be  regulated. 

§  4471.  Rates  of  municipal  plants. 

§  4472.  Fixing  rates  by  contract  as  distinguialied  from  ' '  regulation ' '  of 
rates  independently  of  agreement — In  general. 

§  4473.  —  Power  of  municipality  to  ' '  contract "  as  to  rates. 

§  4474.  —  Company  as  precluded  from  denying  power  to  contract  or  reason- 
ableness of  rates. 

§  4475.  Penalties  for  violation  of  rate  laws. 

§  4476.  Eight  to  recover  back  rates  paid  in  excess  of  rate  fixed. 

B.  Who  May  Regulate  Rates 

§4477.  TJnited  States. 
§4478.  State. 

§  4479.  Public   Service   Commission. 
§|4480.  Municipal   corporation — In  general. 
'  §  4481.  —  Express  power. 
§4484.  Courts. 

C.  Regulation  of  Rates  as  Violating  Constitutional  Provisions 

§  4485.  Interference  with  interstate  commerce. 

§  4486.  Due  process  of  law. 

§  4487.  Denial  of  equal  protection  of  the  laws. 

§  4488.  Impairment  of  obligation  of  contract — In  general. 

§  4490.  —  As  dependent  upon  power  of  municipality  to  make  contract  as 

to  rates. 
§  4491.  —  Effect  of  reservation  of  right  to  regulate  rates. 
§  4492.  —  Charter  itself   as   contract   precluding   subsequent  regulation   of 

rates. 
§  4493.  —  Franchise  as  constituting  an  actual  contract  as  to  rates. 
§  4494.  —  Power   of   municipality    to   change   rate    as   distinguished   from 

power  of  state. 
§  4495.  —  Right  of  corporation  or  commission  to  increase  rates. 
§  4496. . —  Regulations  as  impairing  contracts  between  corporation  and  third 

person. 
§  4497.  —  Waiver  or  abandonment  of  contract  rates. 

,  D.  Discrimination  in  Rates 

§  4498.  General  considerations. 

§  4499.  Rule  as  applicable  to  municipal  plants. 

§  4500.  Rate  as  discriminatory  although  reasonable. 

§  4501.  Different  rates  in  different  parts  of  territory  served. 

§4504.  Rebates. 

§  4505.  Long   and  short  hauls. 
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§  4511.  —  Reduced  rates  for  school  children  or  those  under  certain  age. 
§  4512.  —  Eequiring   reduced    or   free  '  transportation    for    soldiers,    police 

ofScers,  detectives,  etc. 
§  4513.  —  Forbidding  issuance  of  free  passes. 

§  4514.  Prohibiting  corporation  from  collecting  less  than  rates  fixed. 
§  4516.  Power  of  state  to  abrogate  discriminatory  contract  made  by  public 

service   company. 

E.  Eeasonableness  of  Eates  Fixed  by  Law 

§  4517.  General  rules. 

§  4518.  Matters  to  be  considered. 

§  4523.  Eeasonableness  from  viewpoint  of  patron  or  consumer — Statement 
of  rule. 

§  4524.  —  Circumstances  justifying  rate  producing  no  profit  or  very  small 
profit. 

§  4526.  Eeasonableness  of  return  as  a  whole. 

§  4527.  Eeasonableness  as  affected  by  comparison  with  rates  of  other  com- 
panies or  in  other  localities. 

§  4529.  Methods  of  valuation  in  general. 

§  4530.  Original  cost  as  test. 

§  4531.  Present  value  as  test — General  rule. 

§  4532.  —  What  constitutes  ' '  value ' '  in  general. 

§  4534.  —  Valuation  of  lands  owned  by  company. 

§  4535.  —  Value  of  property  not  used. 

§  453-6.  —  Par  or  market  value  of  stock  and  bonds. 

§4537.  — Value  as  "going  concern"  ^s  item. 

§  4538.  —  Franchise  as  item  of  value. 

§  4539.  —  Good-will  as  item  of  value. 

§  4541.  —  Deduction  for  depreciation. 

§  4542.  —  Value  of  property  employed  in  intrastate  as  distinguished  from 
interstate  business. 

§  4543.  Cost  of  reproduction  as  test — In  general. 

§  4544.  —  Overhead  charges. 

§  4546.  Operating  expenses — ^In  general. 

§  4547.  —  Depreciation  fund. 

§  4548.  Eate  of  return  to  which  corporation  entitled. 

Vin.   PROCEDURE    CONNECTED    WITH    REGULATIONS    AND    REVIEW    THEREOF 

§  4551.  Procedure  before  commission — In  general. 

§  4552.  —  Notice  and  hearing. 

§  4555.  —  Findings  of  fact  by  commission. 

§  4556.  —  Definiteness  of  orders. 

§  4557.  Eeview  by  courts  in  general — Statement  of  questions  involved. 

§  4558.  —  Power  to  review. 

§  4559.  —  Compliance  with  conditions  precedent. 

§  4560.  —  Presumptions  and  burden  of  proof. 

§  4561.  —  Introduction  of  new  evidence. 
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§  4562.  —  Scope  of  review  and  grounds  for  attack. 

§  4563.  — ■  Separable  provisions. 

§  4564.  —  Who   may  attack. 

§  4565.  Particular  methods  of  review — In  general. 

§  4566.  —  Injunction   suits. 

§  4567.  —  Statutory  action. 

§4568.  — Appeals. 

§  4569.  —  Certiorari. 

§  4570.  —  Writ  of  prohibition. 

§  4571.  —  Remedies  to  enforce  orders. 

§  4572.  Proceedings  maintainable  by  individual  consumer  or  patron. 

§  4573.  Judgment  as  res  adjudicata. 

I.    GENERAL    CONSIDERATIONS 

§■4360.  Police  power  as  applicable  to  corporations — In  gen- 
eral. The  legislative  power  of  a  state  to  regulate  corporations 
is  the  police  power.^ 

II.    who    MAY   EXERCISE   THE   POWER 

§4368.  Federal  government — In  general.''  Congress  has 
power  under  the  commerce  clause  to  prohibit  carriers  engaged 
in  interstate  commerce  from  employing  minors  under  a  certain 
age,  and  to  make  such  carriers  liable  for  any  injuries  sustained 
by  such  employes  while  engaged  in  interstate  commerce.*  Sales 
for  future  delivery  on  a  board  of  trade  are  not  in  and  of  them- 
selves interstate  commerce  and  cannot  come  within  the  regula- 
tory powers  of  congress  as  such,  unless  they  are  regarded  by 
congress,  from  the  evidence  before  it,  as  directly  interfering  with 
interstate  commerce  so  as  to  be  an  obstruction  or  burden  there- 
on,* 

The  federal  contKol  act,  under  which  the  federal  government 
took  control  of  the  railroads  during  the  World  War,  was  a  valid 

1  City  of  Richmond  v.  Chesa-  ment  of  intrastate  railroad  line, 
peake  &  P.  Tel.  Co.,  127  Va.  612,       see    §4438,   infra. 

105  S.  E.   127.  3  St.  Louis-San  Francisco  E.  Co. 

Statutes    for   the    regulation    of  v.  Conly,  154  Ark.  29,  241  S.  W. 

public   utilities    are    a   proper    ex-  365. 

ercise  of  the  police  power.    Motor  4  Grain  Future   Trading   Act   of 

Transit   Co.    v.    Railroad    Commis-  Aug.  24,  1921,  cannot  be  sustained 

sion,  —  Cal.  — ,  209  Pae.  586.  under  the  commerce  clause  of  the 

2  Power  of  Interstate  Commerce  Constitution.  Hill  v.  Wallace,  259 
Commission    to    permit     abandon-  U.   S.  44,   66  L.  Ed.   822. 

969 


§  4368]  Pkivate  Coepobations  [Ch.  58 

exercise  of  the  war  powers  of  congress.^  It  did  not  deprive 
the  states  of  their  powers  of  regulation,  but  merely  suspended 
any  regulations  they  may  have  made  as  to  the  operation  of  the 
roads,  any  powers  they  possessed  over  intrastate  traffic,  and  any 
contract  obligations  vested  in  them,  while  the  general  govern- 
ment was  in  possession,  and  their  power  in  this  respect  revived 
when  the  government  again  surrendered  possession  of  the  roads 
to  their  owners.^  A  state  commission  had  no  authority  to  con- 
trol the  roads  during  the  period  of  federal  control.''  And  the 
director  general  of  railroads  had  no  power  to  expand  the  au- 
thority conferred  upon  a  state  commission  by  state  laws.' 
Municipal  ordinances  limiting  the  speed  of  trains  were  held 
applicable  to  trains  operated  by  the  federal  government  on  a 
fixed  schedule  while  the  railroads  were  under  federal  control,® 
and  a  railroad  company  was  liable  for  penalties  prescribed  by 
an  existing  state  statute  for  acts  done  during  that  time.^" 
Orders  of  the  director  general  in  respect  to  the  maintenance  of 
sidings,  etc.,  ceased  to  be  effective  on  the  cessation  of  federal 
control.^^ 

§4369.  — Interstate  Commerce  Commission.  Telegraph 
companies  engaged  in  sending  interstate  messages  are  made  sub- 
ject to  the  jurisdiction  of  the  commission  by  the  1910  amend- 
ment.^^     This  amendment  expressly  provides  that  it  shall  not 

6  Public      Service      Commission,  which' rev 'd  112  N.  Y.  Misc.  617, 

Second   Dist.    v.   New   York   Cent.  183  N.  Y.  Supp.  799. 

R.  Co.,  230  N.  Y.  149,  14  A.  L.  R.  7  Erie  &  W.  V.  R.  Co.  v.  Public 

449,  129  N.  E.  455,  aB'g  193  N.  Y.  Service  Commission,  74  Pa.  Super. 

App.  'Div.  615,  185  N.  Y.  Supp.  267,  Ct.  338. 

which  rev'd  112  N.  Y.  Misc.  617,  8  Erie  &  W.  V.  R.  Co.  v.  Public 

183  N.  Y.  Supp.  799.  Service  Commission,  74  Pa.  Super. 

Federal   control  of   public  utili-  Ct.   338. 

ties  during  the  war  is  the  subject  9  Soueie  v.   Payne,   299  111.   552, 

of  notes  in  19  A.  L.  R.  678,  14  A.  132  N.  E.  779. 

L.   R.   234,   11   A.   L.    R.   1450,    10  10  Stroud  v.  Missouri  Pac.  R.  Co., 

A.  L.  R.  956,  8  A.  L.  R.  969,  and  210  Mo.  App.  311,  236  S.  W.  891. 

4  A.  L.   R.   1680.                       I  ^    U  Brie  &  "W.  V.  R.  Co.  v.  Public 

6  Public      Service      Commission,  Service  Commission,  74  Pa.  Super. 

Second   Dist.   v.   New   York   Cent.  Ct.  338. 

R.  Co.,  230  N.  Y.  149,  14  A.  L.  R.  12  Western    Union    Tel.    Co.    v. 

449,  129  N.  E.  455,  aff'g  193  N.  Y.  Esteve  Bros.  &  Co.,  256  TJ.  S.  566, 

App.  Div.  615,  185  N.  Y.  Supp.  267,  65  L.  Ed.  1094,  rev'g  268  Ted.  22; 
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apply  to  the  transmission  of  intrastate  messages.^*  The  amend- 
ments to  the  interstate  commerce  act  in  the  transportation  act 
of  1920  were  not  intended  to  give  the  Interstate  Commerce  Com- 
mission power  to  deal  with  intrastate  commerce  as  such,  inde- 
pendently of  any  effect  on  interstate  and  foreign  commerce.^* 
An  elevator  is  not  a  common  carrier,  but  when  elevating  service 
is  rendered  by  a  railroad  in  connection  with  transportation,  such 
service  is  made  a  part  of  transportation  by  a  federal  statute  so 
as  to  be  subject  to  regulation  by  the  interstate  commerce  com- 
mission.^* The  power  to  suspend  classifications  or  regulations 
when  issued  by  the  president  was  taken  away  from  the  inter- 
state commerce  commission  by  the  federal  act  to  provide  for  the 
operation  of  transportation  systems  while  under  federal  control, 
but  the  power  over  them  after  hearing  remained,  and  the  power 
to  suspend  was  restored  when  the  federal  transportation  act  of 
1920  became  effective.^* 

§4370.  State  legislature — In  general.  The  policy  of  law 
which  controls  or  should  control  public  utility  corporations  in 
their  relations  to  the  public  is  peculiarly  a  domestic  policy,  to 
be  determined  by  the  state  concerned,  and  to  be  enforced  as 
so  determined.*'' 

The  provision  of  the  Arizona  constitution  giving  the  corpora- 
lion  commission  power  to  regulate  the  placing,  erection  and 
maintenance  of  electric  light  poles,  wires,  etc.,  does  not  preclude 

Western  U.  Tel.  Co.  v.  Glover,  17  14  State    of    Texas    v.    Eastern 

Ala.  App.  374,  86  So.  154;  Morris  Texas   E.   Co.,   258   U.   S.   204,   66 

V.   Western  U.   Tel.   Co.,  —  Ariz.  L.  Ed.   566. 

— ,    206    Pae.     580;     Dunning    v.  Power    as    to    intrastate    rates, 

Western  U.   Tel.  Co.,  —  Neb.  — ,  see  §4477,  infra. 

187  N.  W.   890.  IB  Spencer    Kellogg    &    Sons    v. 

13  Western  TJ.  Tel.  Co.  v.  Glover,  Delaware,  L.  &  W.  E.  Co.,  —  N.  Y. 

17  Ala.  App.  374,  86  So.  154.  App.  Div.  — ,  197  N.  Y.  Supp.  380, 

A  contract  for  the  transmission  aff'g  119  N.  Y.  Misc.  174,  195  N. 

of  a  message  between  two  points  Y.  Supp.  69. 

in  the  same   state  is  not  subject  16  Director  General  of  Eailroads 

to  the  federal  law  governing  inter-  v.  Viscose  Co.,  254  U.  S.  498,  65  L. 

state      messages     though      it     is  Ed.  372. 

transmitted  by  way  of  a  relay  ata-  17  Carpenter  Steel  Co.  v.  Metro- 

tion  in  another  state.    Western  U.  politan-Edison   Co.,   268   Fed.   980. 
Tel.   Co.  v.   Glover,   17  Ala.  App. 
374,  86  So.   154. 
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the  legislature  from  enacting  laws  in  respect  to  that  subject 
before  the  commission  has  exercised  the  power  delegated  to  it. 
But  where  the  commission  has  exercised  such  power,  an  initiative 
measure  regulating  the  same  subject,  subsequently  adopted  by  a 
vote  of  the  people,  is  void.^* 

§  4373.  State  commissions.^®  In  New  York  the  power  to 
regulate  railroads  and  street  railroads  in  cities  having  a  popula- 
tion of  over  one  million  inhabitants  has  been  delegated  by  the 
legislature  to  a  rapid  transit  commission.*" 

§4374.  Municipalities.21 

III.    CORPOEATIONS  SUBJECT    TO   EEGULATION 

§  4376.  Corporations  whose  business  is  a£fected  with  a  public 
interest — In  general.**  "When  private  property  is  devoted  to 
a  public  use  it  is  subject  to  public  regulation.**  Property  be- 
comes clothed  with  a  public  interest  when  used  in  a  manner  to 
make  it  of  public  consequence  and  affect  the  community  at 
large.**  Property  of  a  public  service  corporation  devoted  to 
public  use 'must  be  used  by  it  in  the  performance  of  its  duty 
to  the  public,  and  in  this  behalf  is  subject  to  governmental 
supervision,  both  as  to  its  use  and  the  compensation  to  be 

18  Pacific  Gas  &  Electric  Co.  v.  23Celina  &  Mercer  County  Tel. 
State,  23  Ariz.  81,  201  Pae.  632.  Co.  v.  Union-Center  Mut.  Tel.  Co., 

19  See  also  §§  4368,  4370,  supra.  102  Ohio  St.  487,  21  A.  L.  E.  1145, 

20  The  statute  creating  the  com-  13'3  N.  E.  540. 

mission  and  prescribing  its  powers  When     a     person     devotes     liis 

and  duties  was  upheld  as  against  property   to    a   use   in  which   the 

numerous  constitutional  objections  public     has     an    interest,     he,     in 

in  the  case  of  In  re  McAneny,  198  effect,    grants    the    public    an    in- 

N.   Y.   App.    Div.   205,    190   N.    Y.  terest  in  that  use,  and  must  sub- 

Supp.  92,  aff'd  232  N.  Y.  377,  134  mit  to  be  controlled  by  the  public 

N.  E.  187.  for  the  common  good  to  the  extent 

21  Power  to  regulate  rates,  see  of  the  interest  he  has  thus 
§§  4480,  4481,  infra.  created.     Nowata  County  Gas  Co. 

22  See  also  §4379,  infra.  v.    Henry   Oil   Co.,    269   Eed.    742; 
Eule  laid  down  in  Munn  v.  Illi-       State    v.    Rogers    &    Eogers,    149 

nois    (quoted    in    7   Fletcher    Cye.      Minn.  151,  182  N.  W.  1005. 

Corp.,    §  4736)    quoted   Haddad    v.  24  State  v.  Eogers  &  Eogers,  149 

State,  23  Ariz.  105,  201  Pac.  847.      Minn.  151,  182  N.  W.  1005. 
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paid  for  it.^^  But  beyond  this  the  corporation  has  power  to 
control  its  own  affairs  and  manage  its  own  business,  so  long  as 
it  does  not  injuriously  affect  the  public  or  exceed  its  charter 
powers.^®  When  a  corporation  has  undertaken  and  entered 
upon  a  particular  service  authorized  by  its  charter  which  con- 
fers the  right  of  eminent  domain,  the  obligation  to  perform  the 
service  is  complete,  its  rates  and  terms  are  subject  to  regulation 
by  public  authority,  and  it  must  serve  all  alike.^''  Property 
taken  under  the  power  of  eminent  domain  is  of  necessity  dedi- 
cated to  public  use,  and  a  corporation  acquiring  property  in 
that  manner  is  to  that  extent  a  public  utility  administering  a 
public  service.**  But  the  mere  fact  that  a  company's  articles 
of  incorporation  authorize  it  to  acquire  property  under  the 
power  of  eminent  .domain  does  not  make  it  a  public  utility, 
where  it  has  never  attempted  to  exercise  that  power.*^  A  cor- 
poration conducting  a  business  that  is  affected  with  a  public 
interest  is  subject  to  legislative  control,  although  it  is  not  a 
public  service  corporation.*"  The  legislature  has  no  power  to 
declare  the  operation  of  a  business  which  is  private  in  its  nature 
to  be  a  public  service  and  subject  to  public  control.*^  "A  busi- 
ness, by  circumstances  and  its  nature,  may  rise  from  private 
to  be  of  public  concern  and  be  subject,  in  consequence,  to 
governmental  regulation. ' '  ^^  That  a  corporation  has  charter 
power  to  become  a  public  utility  does  not  ipso  facto  make  it 
one,  where  it  is  not  bound  to  become  one,  but  is  also  authorized 
to  carry  on  a  strictly  private  business,  but  the  question  then 
is  whether  it  has  elected  to  operate  as  a  public  utility  under 
the  power  conferred.**     So  a  statute  merely  giving  pipe  line 

25  City    of    Cleveland    v.    Public  30  As  a  packing  house.     Court  of 

Utilities  Commission,  102  Ohio  St.  Industrial     Relations     v.     Charles 

341,  131  N.  E.  714.  Wolfe  Packing  Co.,  109  Kan.   639, 

«6City   of    Cleveland    v.    Public  201  Pac.  418. 

Utilities  Commission,  102  Ohio  St.  31  Clear  Creek  Oil  &  Gas  Co.  v. 

341,  131  N.  E.  714.  Ft.    Smith    Spelter    Co.,    148    Ark. 

27  North  Carolina  Public  Service  260,  230   S.  W.  897. 

Co.    V.    Southern    Power    Co.,    282  32  Quoted  in  State  v.  Rogers  & 

Fed.    837,    certiorari    granted    —  Rogers,  149  Minn.  151,  182  N.  W. 

U.  S.  — ,  43  Sup.  Ct.  94.  1005. 

28Traber    v.    Railroad    Commis-  33  Clear  Creek  Oil  &  Gas  Co.  v. 

sion,   183   Cal.   304,   191   Pac.   366.  Ft.    Smith    Spelter    Co.,    148    Ark. 

29McCullagh   V.    Railroad    Com-  260,  230  S.  W.  897. 
mission,  —  Cal.  — ,  210  Pac.  264. 
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companies  the  power  of  eminent  domain  and  the  right  to  lay 
pipes  along  and  under  public  highways  does  not  of  itself  make 
a  pipe  line  company,  which  has  taken  no  advantage  of  the 
powers  so  conferred,  a  public  utility.**  But  if  a  corporation 
organized  for  the  purposes  of  carrying  on  the  business  men- 
tioned in  the  statute  takes  advantage  of  the  terms  of  the  statu;te 
it  then  and  thereby  becomes  a  public  utility  subject  to  the 
state's  control.*^  It  does  not  follow  from  the  fact  that  a  cor- 
poration is,  generally  speaking,  a  public  service  corporation, 
and  that  its  principal  business  is  rendering  public  service,  that 
every  act  and  thing  done  by  it  is  a  public  service  and  subject 
to  the  regulatory  provisions  of  the  public  service  statutes.*® 
And  in  determining  whether  contracts  in  relation  to  a  par- 
ticular service  are  within  such  regulations  the  question  is  not  so 
much  whether  the  corporation  is  a  public  service  corporation, 
but  whether  or  not  the  service  in  question  is  a  public  service.*'' 
Corporations  whose  business  is  affected  with  a  public  interest 
so  as  to  be  subject  to  government  control,  including  the  regula- 
tion of  rates,  include  such  public  service  corporations,  railroad 
companies,^*  electric  light  and  power  companies,**  telephone 


34  Clear  Creek  Oil  &  Gas  Co.  v. 
Ft.  Smith  Spelter  Co.,  148  Ark. 
260,  230  S.  W.  897. 

35  Clear  Creek  Oil  &  Gas  Co. 
V.  Ft.  Smith  Spelter  Co.,  148  Ark. 
260,  230  S.  W.  897. 

36  Sunset  Shingle  Co.  v.  North- 
west Electric  &  Water  Works,  118 
Wash.  416,  203  Pac.  978. 

37  Sunset  Shingle  Co.  v.  North- 
west Electric  &  Water  Works,  118 
Wash.  416,  203  Pac.  978.- 

A  contract  whereby  an  electric 
company  agreed  to  furnish  a 
shingle  company  power  and  light 
for  its  mill,  steam  heat  for  its 
dry  kilns,  and  to  make  repairs  to 
its  machinery,  in  consideration  for 
the  transfer  to  it  of  certain  prop- 
erty, was  held  not  to  be  a  contract 
for  a  public  service,  and  hence 
not  to  be  within  the  statutes  pro- 
hibiting    diseiimiuatiou.       Sunset 


Shingle  Co.  v.  Northwest  Electric 
&  Water  Works,  118  Wash.  416, 
203   Pac.   978. 

38  A  short  line  constructed  by 
a  company  organized  as  a  railroad 
company  and  having  the  power  of 
eminent  domain,  which  has  been 
leased  to  other  railroad  companies, 
is  a  common  carrier,  and  amen- 
able to  the  supervision  of  the  com- 
mission as  such,  and  not  an 
industrial  track  or  switch,  though 
substantially  all  of  its  stock  is 
owned  by  a  coal  company,  for 
whose  benefit  it  is  primarily  op- 
erated. Barlotti  &  Son  v.  Publis 
Utilities  Commission,  103  Ohio  St. 
647,  134  N.  E.  468. 

39  Central  Illinois  Public  Service 
Co.  V.  City  of  Sullivan,  215  HI. 
App.  494. 

By  the  law  of  North  Carolina 
hydroelectric  corporations  are  de- 
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companies,*'  jitneys,*^  corporations  engaged  in  the  business  of 
common  carriers  by  automobile  on  the  public  streets  and  high- 
ways,*^ or  of  furnishing  steam  heat,*^  or  operating  cotton  gins,** 
hotel  companies,**  public  stockyards  companies,*^  and  brokers, 
commission  men,  etc.,  engaged  in  handling  consignments  of  live- 
stock at  public  stockyards,*'  a  company  maintaining  a  toll  bridge 
connecting  two  segments  of  a  public  highway,**  and  canal  com- 
panies furnishing  water  for  irrigation.*^    Public  grain  elevators 


elared  to  be  public  service  cor- 
porations, subject  to  the  laws 
regulating  such  corporations  and 
under  the  control  of  the  corpora- 
tion commission.  North  Carolina 
Public  Service  Co.  v.  Southern 
Power  Co.,  282  Fed.  837,  certiorari 
granted  43  Sup.  Ct.  94. 

An  electric  company  in  arrang- 
ing to  supply  electricity  to  a  city, 
whether  for  its  own  use  or  to  be 
distributed  among  its  residents  is 
acting  in  its  character  as  a  pub- 
lic utility,  and  is  subject  to  regu- 
lation by  the  public  utilities  com- 
mission with  reference  thereto. 
City  of  Cimarron  v.  Midland 
Water,  Light  &  Ice  Co.,  110  Kan. 
812,  205  Pac.  603. 

40  See  §4379,  infra. 

What  telephone  companies  are 
within  public  utilities  acts  is  the 
subject  of  a  note  in  21  A.  L.  R. 
1162. 

41  State  V.  Darazzo,  97  Conn.  728, 
118  Atl.   81. 

A  New  Jersey  statute  provides 
that  a  jitney,  the  route  of  which 
in  whole  or  in  part  parallels  upon 
the  same  street  the  line  of  any 
street  railway,  is  a  public  utility 
and  subject  to  the  jurisdiction 
of  the  commission.  Public  Service 
By.  Co.  V.  Board  of  Public  Utility 
Com'rs,  —  N.  J.  L.  — ,  116  Atl. 
274. 


42  Haddad  v.  State,  23  Ariz.  105, 
201  Pac.  847. 

43  Law  v.  Railroad  Commission, 
184  Cal.  737,  14  A.  L.  R.  249,  195 
Pac.  423. 

44 Planters'  Cotton  &  Ginning 
Co.  V.  West  Bros.,  82  Okla.  145, 
198   Pac.   855. 

Cotton  industry  as  affected  with 
a  public  interest  is  the  subject  of 
a  note  in  23  A.  L.  R.  1478. 

46  State  V.  Norval  Hotel  Co.,  103 
Ohio  St.   361,   133   N.  E.   75. 

46  Stafford  v.  Wallace,  258  IT.  S. 
495,  66  L.  Ed.  735;  State  v.  Rogers 
&  Rogers,  149  Minn.  151,  182  N.  W. 
1005. 

47  State  v.  Rogers  &  Rogers,  149 
Minn.  151,  182  N.  W.  1005. 

48  New  St.  Bridge  Co.  v.  Public 
Service  Commission,  271  Pa.  19, 
114  Atl.  378,  rev'g  judgment  76 
Pa.  Super.  Ct.  6. 

49  See    also    §  4379,    infra. 
Irrigation  company  as  a  public 

utility  is  the   subject   of   a  note 
in  15  A.  L.  R.  1227. 

Evidence  held  to  sustain  a  find- 
ing of  the  railroad  commission 
that  a  canal  company  was  a  pub- 
lic utility  and  that  water  to  be 
supplied  by  it  under  certain  con- 
tracts was  water  which  had  been 
dedicated  to  a  public  use.  Traber 
V.  Railroad  Commission,  183  OaL 
304,  191  Pac.  366. 


975 


§  4376]  Private  Cokpoeations  [Ch.  58 

are  instruments  of  commerce  and  transportation,  subject  to  pub- 
lic regulation,^"  and  so  is  a  side  track  connecting  a  railway  and  a 
public  elevator,  and  owned  jointly  by  the  railroad  company  and 
the  owner  of  the  elevator.^^ 

§•4377.  — Insurance  companies.^^ 

§  4379.  Corporations  subject  to  jurisdiction  of  public  service 
commissions.^*  Usually  the  jurisdiction  of  the  commission  is 
confined  to  the  regulation  of  such  companies  as  are  public 
utilities.^*  The  legislature  may  adopt  such  a  definition  of  the 
term  "public  utilities"  as  it  sees  fit,  and  may  give  it  a  more 
restricted  meaning  than  its  ordinary  one.^^  The  expression 
"public  utility"  characterizes  the  business,  rather  than  the 
owner  of  the  business,  and  in  order  that  a  business  may  be  a 
public  utility  it  must  in  some  way  be  impressed  with  a  public 
interest.®^  The  courts  will  not  take  judicial  notice  of  the  fact 
that  a  certain  corporation  is  a  public  service  corporrtion.^'' 
The  status  of  a  corporation  as  to  whether  it  is  or  is  not  a  public 
utility  may  change,  and  a  corporation  which  is  not  a  public 
utility  at  a  particular  time  may  subsequently  become  one.** 
Xhe  Ohio  statute  excepts  from  its  operation  rublic  utilities  op- 
erating their  utilities  not  for  profit.®' 

50  Public  Utilities  Commission  v.  The  jurisdiction  of  the  eommis- 
Smith,  298  111.  151,  131  N.  E.  371.       sion  to  fix  charges  for  service  fur- 

The  TEltes  for  elevating  grain  in  nished  by  a  water  company  to  a 

a    grain    elevator    are    subject    to  city   depends  upon  whether   as  to 

regulation  as  a  public  service,  but  such  service  the  company  is  a  pub- 

in  the  absence  of  any  such  regula-  lie  utility.     City  of  San  Leandro 

tion    elevator    owners    may    estab-  v.   Railroad   Commission,   183   Cal. 

lish   such  rates  for  their   services  229,  191  Pae.  1. 

as  they  see   fit.     Spencer  Kellogg  55  State   v.   Boyle,   62  Mont.   97, 

&  Sous,  Inc.  V.  Delaware,  L.  &  W.  204  Pac.   378. 

E.  Co.,  —  N.  Y.  App.  Div.  — ,  197  56  Nowata    County    Gas    Co.    v. 

N.  Y.  Supp.   380,   aff'g  119   N.  Y.  Henry  Oil  Co.,  269  Ted.  742. 

Misc.  174,  195  N.  Y.  Supp.  69.  67  Mound  Water  Go.  v.  Southern 

51  Public  Utilities  Commission  v.  California  Edison  Co.,  184  Cal. 
Smith,  298  111.  151,  131  N.  E.  371.  602,  194  Pac.  1014. 

52  See  §  4462,  infra.  S8  Natatorium    Co.    v.    Erb,    34 
5S  See  also  §  4376,  supra.                     Idaho  209,  200  Pac.  348. 
Corporation  in  hands  of  receiver,          69  Whether  a  corporation  or  as- 

see  §  5303,  infra.  sociation  comes  within  this  excep- 

64  State  V.  Boyle,  62  Mont.  97,      tion    depends   upon   the    character 

204  Pae.  378.  of  its  business  and  the  method  of 
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Bridge  companies,^"  cotton  gins,^^  water  compaiiies,^^  tele- 
phone eompanies,^^  and  corporations  furnishing  heat^*  or  live 
steam  ®^  to  the  public  are  subject  to  the  jurisdiction  of  the 
commission  in  some  states.  The  California  commission  has 
power  to  prescribe  rates  to  be  charged  by  a  canal  company  dis- 
tributing water  dedicated  to  public  use  for  icrigation  purposes.®® 


conducting  it.  That  its  articles 
state  that  it  is  not  for  profit  is 
not  controlling.  Celina  &  Mercer 
County  Tel.  Co.  v.  Union-Center 
Mut.  Tel.  Co.,  102  Ohio  St.  487,  21 
A.  L.  B.  1145,  133  N.  E.  540. 

60  A  bridge  company,  maintain- 
ing a  toll  bridge  connecting  two 
segments  of  a  public  highway  is  a 
public  company,  and  its  rates  and 
charges  are  subject  to  regulation 
by  the  commission.  New  St.  Bridge 
Co.  V.  Public  Service  Commission, 
76  Pa.  Super.  Ct.  6. 

61  In  Oklahoma  the  commission 
has  power  and  authority  to  regu- 
late and  control  cotton  gins  in 
all  matters  relating  to  the  per- 
formance of  their  public  duties 
and  to  correct  abuses,  prevent  ex- 
tortions, fix  rates,  and  to  require 
gins  to  afford  all  reasonable  facili- 
ties and  conveniences  necessary  to 
serve  the  public.  Planters'  Cotton 
&  Ginning  Co.  v.  West  Bros.,  82 
Okla.  145,  198  Pac.  855. 

62  A  water  company  is  a  public 
utility  in  furnishing  water  to 
municipalities  as  a  commodity, 
where  this  service  has  been  dedi- 
cated impartially  to  all  cities  re- 
quiring it  within  the  territory 
served  by  it,  and  the  commission 
may  fix  charges  for  such  service. 
City  of  San  Leandro  v.  Railroad 
Commission,  183  Cal.  229,  191 
Pac.    1. 

The  New  Jersey  statute,  ex- 
pressly includes  in  its  definition 
of  public  utilities  any  corporation 
that  may  own,  operate,  manage  or 


control  any  water  system,  plant  or 
equipment  for  public  use,  under 
privileges  granted  by  the  state  or 
any  political  subdivision  thereof. 
The  ownership,  management,  op- 
eration and  control  of  a  water 
supply  system  may  be  for  a  public 
use  within  the  meaning  of  this 
provision,  so  as  to  make  the  com- 
pany a  public  utility,  though  it 
sells  water  at  wholesale  only  to 
local  water  companies  which 
supply  consumers.  Acquaekanonk 
Water  Co.  v.  Board  of  Public 
Utility  Com'rs,  —  N.  J.  L.  — ,  118 
Atl.   535. 

63  The  Ohio  statute  expressly 
provides  that  any  corporation,  etc., 
engaged  in  the  business  of  trans- 
mitting telephonic  messages  is  a 
telephone  company,  and  as  such 
is  declared  to  be  a  common  carrier. 
A  company  calling  itself  a  part- 
nership association  held  to  be  with- 
in this  provision.  Celina  &  Mercer 
County  Tel.  Co.  v.  Union-Center 
Mut.  Tel.  Co.,  102  Ohio  St.  487, 
21  A.  L.  E.  1145,  133  N.  E.  540. 

64  Mount  Carmel  Public  Utility 
&  Service  Co.  v.  Public  Utilities 
Commission,  297  111.  303,  21  A.  L. 
E.  571,  130  N.  E.  693. 

65  Such  a  company  is  a  public 
service  company  so  as  to  give  the 
commission  jurisdiction  over  its 
rates.  Beetem  v.  Carlisle  Light, 
Heat  &  Power  Co.,  273  Pa.  82, 
116  Atl.  676. 

66  Traber  v.  Railroad  Commis- 
sion,  183   Cal.  304,   191   Pae.   366. 
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But  the  Montana  commission  has  no  jurisdiction  over  the  rates 
to  be  charged  by  such  a  company.®'  A  corporation  owning  gas 
wells  has  been  held  not  to  be  acting  in  the  capacity  of,  or  ex- 
ercising the  functions  of,  a  public  utility  in  furnishing  gas  to 
a  distributing  company.®* 

Whether  a  corporation  is  a  common  carrier,  and  subject  to 
regulation  by  the  commission  as  such,  is  a  question  of  fact  to 
be  determined  by  the  court  upon  the  evidence  presented  in  the 
record.®'  If  its  property  is  devoted  entirely  to  private  use,  it 
cannot  be  converted  into  a  public  utility  or  a  common  carrier 
by  mere  legislative  fiat,  nor  by  a  finding  of  the  commission  that 
it  is  one.'''''  Its  status  in  this  respect  is  to  be  determined  by 
what  it  does  rather  than  by  the  powers  conferred  upon  it  by 
its  charter,  and  the  fact  that  it  is  given  the  powers  of  a  common 
carrier  is  not  conclusive  that  it  is  so.''^  Nor  is  the  fact  that  it 
instituted  proceedings  to  condemn  land,  and  in  its  petition 
therein  alleged  facts  showing  that  it  was  a  common  carrier, 
alone  sufficient  to  establish  that  it  is  one,  where  such  proceed- 
ings were  never  prosecuted  to  judgment. ''^  That  the  amount 
received  by  a  lumber  company  for  carrying  articles  for  others 

67  Such  a  corporation  is  not  by  a  contract  between  them,  was 
within  the  provision  of  the  statute  initiated  by  the  distributing  com- 
that  the  term  public  utility  shall  pany  does  not  estop  it  from  as- 
inelude  corporations  owning  or  op-  sertiug  the  invalidity  of  the  order 
erating  plants  for  furnishing  water  or  enforcing  the  contract,  where 
' '  for  business, ' '  and  the  public  it  is  not  alleged  or  proved  that  the 
service  commission  has  no  jurisdic-  other  company  was  induced  by  the 
tion  over  the  rates  to  be  charged  commencement  of  the  proceeding 
by  it,  especially  in  view  of  the  to  act  in  reliance  thereon  to  its 
statute  creating  an  irrigation  com-  detriment.  Nowata  County  Gas 
mission  with  authority  to  super-  Co.  v.  Henry  Oil  Co.,  269  Fed.  742, 
vise  the  sale  of  water  and  water  69  State  v.  Public  Service  Com- 
rights  and  contracts  to  furnish  mission,  117  Wash.  453,  201  Pae, 
water     for     irrigation      purposes.  765,  203  Pac.  3. 

State  v.  Boyle,  62  Mont.   97,  2,04  70  State  v.  Public  Service  Com 

Pae.    378.  mission,    117   Wash.   453,   201  Pac, 

68  Nowata    County    Gas    Co.    v.  765,  203  Pac.  3. 
Henry  Oil   Co.,  269  Fed.   742.  71  State  v.  Public  Service   Com 

The   fact   that  a   proceeding,   in  mission,   117  Wash.   453,   201   Pac, 

which    the    commission    authorized  765,  203  Pac.  3. 

a  corporation  owning  gas  wells  to  72  State  v.  Public  Service  Com- 

eharge    a   distributing   company   a  mission,   117  Wash.  453,  201  Pae. 

higher  rate  for  gas  than  that  fixed  765,  203  Pae.  3. 
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oh  a  railroad  owned  by  it  is  inconsequential  as  compared  with 
the  amount  of  freight  carried  for  the  company  itself  tends  to 
show  that  the  company  did  not  intend  to  be  or  hold  itself  out  as 


a  common  carrier 


78 


Usually  a  public  service  commission  has  no  jurisdiction  over 
a  mutual  telephone  company  or  association  whose  business  is 
not  conducted  for  profit  and  the  use  of  whose  lines  is  limited 
to  its  members.''*  But  such  a  company  has  been  held  to  be  a 
public  utility  and  a  public  service  corporation  within  the  mean- 
ing of  the  Virginia  statute,  and  hence  subject  to  the  control  of 
the  commission,''*  and  as  so  construed  the  statute  has  been  held 
not  to  be  in  conflict  with  the  state  constitution.''^ 


73  state 'v.  Public  Service  Com- 
mission, 117  Wash.  ■  453,  201  Pac. 
765,  203  Pac.  3. 

74  A  nonprofit  association  which 
constructs  and  operates  a  tele- 
phone system  for  the  use  of  its 
members  only  is  not  a  telephone 
company  nor  a  public  utility  with- 
in the  meaning  of  the  California 
statute,  and  is  not  required  to 
procure  a  certificate  of  public  con- 
venience an,d  necessity,  though  it 
has  obtained  a  franchise  to  con- 
struct its  lines  in  the  streets  of 
a  county.  People  v.  Orange  County 
Farmers'  &  Merchants'  Ass'n,  — 
Cal.  App.  — ,  204  Pac.  873. 

A  farmers'  rural  telephone  line, 
constructed  for  the  purpose  of  se- 
curing telephone  service  for  its 
owners  only,  and  not  for  profit  or 
for  the  purpose  of  rendering  serv- 
ice to  the  public,  is  not  within  the 
Nebraska  statute  defining  as  com- 
mon carriers  telephone  companies 
engaged  in  the  transmission  of 
messages  for  hire,  though  it  is 
connected  with  the  lines  of  a  pub- 
lie  service  telephone  company,  and 
is  constructed  in  part  upon  public 
highways.  State  v.  Southern  Elk- 
horn  Tel.  Co.,  106  Neb.  342,  183 
N.  W.   562. 


What  telephone  companies  are 
within  public  utilities  acts  is  the 
subject  of  a  note  in  21  A.  L.  B. 
1162. 

7BA  nonprofit  farmers'  mutual 
company  operated  for  the  benefit 
of  its  members  is  within  the  stat- 
ute providing  that  every  company 
which  owns,  operates,  manages  or 
controls  any  plant,  etc.,  for  the 
conveyance  of  telephone  or  tele- 
graph 'messages,  either  directly  or 
indirectly  to  or  for  the  public  is 
a  public  utility,  and  that  every 
company  operating  a  public  utility 
shall  be  deemed  a  public  service 
corporation  and  be  subject  to  the 
control  of  the  commission.  Com. 
v.  Staunton  Mut.  Tel.  Co.,  —  Va. 
— ,  114  S.  E.  600. 

76  The  constitution  provides  that 
the  commission  shall  have  the 
power  and  may  be  charged  with 
the  duty  of  regulating  all  trans- 
portation and  transmission  com- 
panies in  all  matters  relating  to 
the  performance  of  their  public 
duties  and  their  charges  therefor, 
and  may  be  vested  with  such  ad- 
ditional powers,  not  inconsistent 
with  the  constitution,  as  may  be 
prescribed  by  law  in  connection 
with    the    regulation    of    corpora- 
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The  commission  has  no  control  over,  and  no  power  to  fix 
rates  to  be  charged  by,  a  water  company  where  it  is  purely  a 
private  corporation  and  not  a  public  utility,  and  no  part  of 
the  water  distributed  by  it  has  ever  been  devoted  to  a  public 
use.'''''  So  it  has  no  power  to  regulate  the  rates  to  be  charged  by 
a  mutual  water  company  for  water  distributed  to' its  members, 
since  the  corporation,  in  such  ease,  is  but  the  joint  instru- 
mentality of  its  stockholders,  by  means  of  which  each  diverts 
and  has  brought  to  him  the  water  to  which  he  is  entitled  in  his 
own  private  right.''^  And  a  water  company  organized  for  the 
purpose  of  selling  water  to  the  purchasers  of  land  from  a  certain 
land  company  is  not  a  public  utility  with  respect  to  the  water 
so  furnished.''^  And  an  irrigation  company  is  not  a  public 
utility  in  so  far  as  it  furnishes  water  under  contracts  with 
settlers  on  arid  lands  under  the  Carey  Act  and  the  use  of  the 
water  by  such  settlers  is  not  a  public  use.*"    But  the  fact  that 


tions.  Under  this  provision  a 
statute  may  give  the  commission 
power  to  regulate  such  companies, 
and  such  a  statute  is  not  incon- 
sistent with  the  constitution.  Com. 
V.  Staunton  Mut.  Tel.  Co.,  —  Va.. 
— ,  114  S.  E.  €00. 

77Frazee  v.  Eailroad  Commis- 
sion, —  Oal.  — ,  201  Pac.  921. 

78  Water  taken  by  a  mutual 
water  company,  either  by  virtue 
of  an  appropriation,  or  by  pre- 
scription, or  under  riparian  rights, 
or  by  virtue  of  the  ownership  of 
the  stock  of  another  mutual  water 
company,  and  distributed  to  its 
stockholders  is  not  taken  for  a 
public  use,  and  the  commission  has 
no  right  to  regulate  the  rates  to 
be  charged  by  such  company  for 
distributing  it,  and  no  control  over 
the  company  in  respect  to  it. 
I'razee  v.  Railroad  Commission,  — 
Cal.  — ,  201  Pac.  921;  Stratton  v. 
Eailroad  Commission,  186  Cal.  119, 
198  Pac.  1051;  Mound  Water  Co. 
V.  Southern  California  Edison  Co., 
184  Cal.  602,  194  Pac.  1014. 


79  Where  a  corporation  owning 
a  tract  of  arid  land  and  certain 
water  rights  conveys  the  water 
rights  to  a  water  company  of 
which  it  owns  all  of  the  stock,  and 
when  the  land  is  subdivided  the 
water  company  agrees  to  furnish 
each  purchaser  a  certain  amount 
of  water  at  a  fixed  rate,  which 
water  rights  are  expressly  made 
appurtenant  to  the  tracts  of  the 
respective  purchasers  and  run  with 
the  land,  the  water  company  is 
not  a  public  utility  with  respect 
to  the  water  so  furnished  by  it  to 
such  purchasers,  and  the  commis- 
sion has  no  power  to  fix  the  rates 
to  be  charged  for  such  water.  Mc- 
Cullagh  V.  Eailroad  Commission, 
—  Cal.  — ,  210  Pac.  264. 

80  The  commission  has  no  power 
to-  increase  the  maintenance  fee 
fixed  by  the  settlers'  contracts 
with  the  state  and  the  company. 
Central  Oregon  Irrigation  Co.  v. 
Public  Service  Commission,  101 
Ore.  442,  15  A.  L.  E.  1216,  196  Pae, 
832. 
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agreements  by  a  canal  company  to  supply  water  for  irrigation 
are  made  appurtenant  to  the  respective  tracts  of  land  of  the 
consumers  is  not  inconsistent  with  a  dedication  of  such  water 
to  a  public  use.*^  The  view  of  the  parties  themselves  and  the 
intention  with  which  the  company  undertook  the  service  will 
be  considered  and  given  weight  in  determining  whether  a  com- 
pany performing  a  service  for  a  particular  class  and  obligating 
itself  to  serve  those  who  come  within  that  class  is  rendering  a 
service  to  a  limited  public,  and  therefore  a  public  service,  or 
whether  its  service  is  merely  an  aggregate  of  purely  private 
services  rendered  to  a  number  of  individuals.'^  "Where  land- 
owners not  only  acquiesce  in  a  decision  of  the  commission  that 
a  water  company  is  a  public  utility  by  failing  to  question  it, 
but  also  thereafter  proceed  upon  the  basis  that  it  is  such  a 
utility,  the  relation  of  public  utility  then  and  thereby  comes 
into  existence  between  them,  regardless  of  whether  it  had  pre- 
viously existed  between  them  or  not.*'  But  such  relation  is  not 
created  by  mere  acquiescence  of  landowners  in  a  decision  of 
the  commission  that  the  company  is  a  public  utility  where  it 
denies  the  relief  sought  against  it  on  that  ground,  and  as  a 
consequence  the  existing  arrangement  between  the  company  and 
the  consumers  continues  without  any  change  in  their  respective 
rights  or  in  the  relation  between  them.'*  A  water  company  may 
devote  a  part  of  its  supply  to  private  use  and  the  excess  thereof 
to  public  use,  or  it  may  dedicate  a  portion  of  its  water  to  a 
public  use  and  reserve  the  remainder,  if  any,  for  some  private 
use.  But  it  cannot,  after  dedicating  any  part  to  public  use, 
transform  any  of  that  part  into  a  private  use  without  the  con- 
sent of  the  proper  public  authority.'^  The  service  dedicated  to 
the  public  may  be  only  that  which  the  company  is  able  to  render 
to  the  public  after  giving  to  an  individual  a  private  service 
called  for  by  a  contract  made  with  him  before  such  dedication, 
in  which  case  the  service  to  the  individual  remains  a  private 

SlTraber    v.    Railroad    Commis-  sion,  186  Cal.   119,  198  Pac.  1051. 

sion,  183  Cal.  304,  191  Pac.  366.  85  Mound  Water  Co.  v.  Southern 

82  Stratton  v.  Railroad  Commis-  California  Edison  Co.,  184  Cal.  602, 
sion,  186  Cal.   119,  198  Pac.  1051.  194  Pac.  1014;  Central  Oregon  Ir- 

83  Stratton  v.  Railroad  Commis-  ligation  Co.  v.  Public  Service  Com- 
sion,  186  Cal.   119,  198  Pac.   1051.  mission,  101  Ore.  442,  15  A.  (L.  R. 

84  Stratton  v.   Railroad  Commis-  1216,  196  Pac.  832. 
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one.*®  A  statutory  definition  of  a  public  utility,  or  of  the  con- 
ditions under  which  water  shall  be  deemed  to  have  been  devoted 
to  public  use,  can  have  no  effect  whatever  upon  private  prop- 
erty or  water  devoted  to  private  use  prior  to  the  enactment  of 
the  statute.'''' 

In  Pennsylvania,  in  the  matter  of  rates,  service  and  facilities, 
the  powers  of  the  commission  are  limited  to  the  review  of  acts 
of  operating  companies.**  Hence  where  a  corporation,  under 
legislative  authority,  has  leased  its  franchises  and  assets  to 
another  company,  and  has  ceased  to  function,  the  commission 
has  no  jurisdiction  over  it  in  respect  to  rates,  services  or 
facilities,  since  it  has  no  rates  to  make  or  collect,  no  service  to 
render  the  public,  and  no  facilities  to  furnish  or  extend.*' 
Under  such  circumstances  it  has  no  power  to  subject  the  lessor 
or  owning  company  to  the  duties  or  liabilities  of  an  operating 
company,*"  and  no  concern  with  or  jurisdiction  over  the  leases 
nor  the  rentals  paid  thereunder,  and  no  power  to  reduce  or 
increase  such  rentals.®^  But  where  both  companies  jointly  con- 
trol and  use  the  operating  agency  and  jointly  perform  the 
obligations  of  their  respective  charters,  so  that  both  are  operat- 
ing companies  to  all  intents  and  purposes,  both  are  subject  to 
regulation  as  operating  companies,  and  the  commission  may  in- 

86  Sunset  Shingle  Co.  v.  North-  dered  and  that  the  public  receives 
west  Electric  &  Water  Works,  118  an  adequate  return  for  the  reason- 
Wash.  416,  20i3  Pac.  978.  able  rates  it  pays,  but  it  has  no 

87  Mound  Water  Co.  v.  Southern  concern  with  or  jurisdiction  over 
California  Edison  Co.,  184  Cal.  602,  the  leases  from  the  owing  com- 
194  Pac.  1014.  panies   to   the   operating   company 

88  Philadelphia  City  Passenger  nor  the  rentals  paid  by  the  latter 
By.  Co.  V.  Public  Service  Commis-  to  the  former,  and  no  power  to 
sion,  —  Pa.  — ,  114  Atl.  642,  rev'g  reduce  or  increase  such  rentals. 
75  Pa.  Super.  Ct.  238.  If  the  stockholders  of  the  operat- 

89  Philadelphia  City  Passenger  ing  company  receive  no  return  on 
B.  Co.  v.  Public  Service  Commis-  their  investment  because  of  the 
sion,  —  Pa.  — ,  114  Atl.  642,  rev'g  rate  of  rental  required  to  be  paid 
75  Pa.  Super.  Ct.  238.  to  the   lessor,   this   concerns   them 

90  New  St.  Bridge  Co.  v.  Public  alone,  and  not  the  commission  or 
Service  Commission,  271  Pa.  19,  the  public.  Philadelphia  City  Pas- 
114  Atl.  378,  rev'g  judgment  76  senger  B.  Co.  v.  Public  Service 
Pa.  Super.  Ct.  6.  Commission,  —  Pa.  — ,  114  Atl.  642, 

91  It  has  power  to  see  that  the  rev  'g   75   Pa.   Super.   Ct.    238. 
operating  company  receives  a  rea-  So  where  such  a  company  leases 
sonable  return  for  the  service  ren-  its  entire  property  and  franchises, 
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quire  into  the  reasonableness  of  the  rates  of  either.'^  And  in 
regard  to  matters  other  than  rates,  services  and  facilities,  the 
lessor  company  may  still  be  subject  to  certain  duties  and  ob- 
ligations which  may  directly  or  indirectly  affect  the  public  and 
which  the  commission  may  compel  them  to  perform.^* 

o 

IV.   PUBLIC    SERVICE    COMMISSIONS 

§4381.  Constitutionality  of  delegation  of  power.  Even  in 
the  absence  of  express  constitutional  authority,  the  legislature 
may  delegate  power  to  regulate  public  service  corporations  to 
a  commission,**  and  power  to  do  so  is  sometimes  expressly  Con- 


or leases  a  certain  part  of  its 
property  absolutely  to  another 
company,  thereby  divesting  itself 
of  all  control  over  the  same  for 
operating  purposes  for  a  given 
time,  the  commission  has  no  power, 
in  a  direct  proceeding  against  the 
lessor  company,  to  reduce  the  ren- 
tal paid  to  it  by  the  lessee  com- 
pany under  the  lease,  since  that  is 
a  matter  which  does  not  concern 
the  public.  New  St.  Bridge  Co.  v. 
Public  Service  Commission,  271 
Pa.  19,  114  Atl.  378,  rev'g  judg- 
ment 76  Pa,  Super.  Ct.  6. 

92  The  commission  has  power  to 
regulate  a  rate  of  so  much  per 
passenger  charged  a  transit  com- 
pany by  a  toll  bridge  company 
under  a  lease  giving  the  company 
•  a  right  to  cross  the  bridge  with  its 
oars,  where  the  transit  company  is 
not  given  the  exclusive  right  to 
use  any  particular  portion  of  the 
bridge.  In  such  case  the  transit 
company  occupies  the  -same  rela- 
tion to  the  bridge  as  a  vehicle  or 
foot  passenger  crossing  the  bridge. 
As  between  the  bridge  company 
and  the  transit  company  there  is  a 
dual  control  of  the  operating 
agency,  and  the  bridge  company 
has  not  so   divested  itself   of  its 


property  and  franchises  as  to  be 
exempt  from  public  control.  New 
St.  Bridge  Co.  v.  Public  Service 
Commission,  271  Pa.  19,  114  Atl. 
378,  rev'g  judgment  76  Pa.  Super. 
Ct.  6. 

9SNew  St.  Bridge  Co.  v.  Public 
Service  Commission,  271  Pa.  19, 
114  Atl.  378,  rev'g  judgment  76 
Pa.  Super.  Ct.  6. 

94  Haddad  v.  State,  23  Ariz.  105, 
201  Pac.  847. 

The  Connecticut  statute  pro- 
hibiting persons  or  corporations 
from  operating  jitneys  until  they 
have  obtained  a  certificate  from 
the  commission  is  not  invalid  as 
delegating  legislative  power  to  the 
commission.  State  v.  Darazzo,  97 
Conn.   728,  118  Atl.  81. 

Authorizing  the  commission  to 
determine  the  limits  within  which 
an  express  company  will  be  re- 
quired to  maintain  a  pick-up  and 
delivery  service  is  not  a  delegation 
of  legislative  power.  John  Morrell 
&  Co.  V.  American  Ey.  Exp.  Co., 
—  S.  D.  — ,  187  N.  W.  724. 

Statute  requiring  concerns  man- 
ufacturing or  repairing  cars  to 
provide  buildings  for  the  protec- 
tion of  employes  held  not  invalid 
as  a  delegation  of  legislative  power 
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ferred  by  the  constitution.'^  Granting  a  commission  power  to 
fix  rates  is  not  an  unconstitutional  delegation  of  legislative 
power.®^  A  constitutional  provision  forbidding  the  abridgment 
of  the  police  power  of  the  state  does  not  prohibit  a  delegation 
of  such  power  to  an  administrative  board  or  commission,  or  to 
a  municipality  or  other  political  corporation.  It  means  t^at 
the  legislature  shall  not  irrevocably  surrender  the  police  power 
of  the  state,  and  that  a  delegation  of  any  part  of  it  to  a  board 
or  commission  or  to  a  municipality  or  other  political  corpora- 
tion shall  be  always  subject  to  revocation  by  the  legislature.®'' 
The  federal  supreme  court  has  no  concern  with  the  question  how 
far  legislative  or  quasi-legislative  powers  may  be  delegated  by 
a  state  to  a  commission  or  board.'* 

§  4382.  Construction  of  statutes  creating  .commissions.''    In 

Montana  it  is  held  that  any  reasonable  doubt  as  to  the  grant  of 
a  particular  power  will  be  resolved  against  the  existence  of  the 
power.^  In  Pennsylvania  it  is  held  that  in  determining  whether 
the  exercise  of  a  right  claimed  by  the  corporation  offends  against 
the  regulatory  control  of  such  corporations  in  the  interest  of 
the  convenience,  accommodation  and  safety  of  the  public,  the 
authority  given  the  commission  should  be  liberally  construed 
and  that  incidentally  necessary  to  a  full  exposition  of  the  legis- 
lative intent  should  be  upheld  as  being  germane  to  the  law.^ 
Where  a  specific  power  is  conferred  upon  a  commission  having 
limited  powers,  its  powers  in  that  respect  are  limited  to  those 
specifically  mentioned.* 

to  the  commission.     Chicago  &  N.  673,  103  Atl.  1052;  90  N.  J.  L.  694, 

W.  Ey.   Co.   V.   Eailroad   &   Ware-  714,   103   Atl.    1053;    90   N.   J.   L.  ■ 

house    Commission    of    Minnesota,  715,    103   Atl.    1054;    90   N.    J.   L. 

280  Fed.  387.  729,  103  Atl.  1055  (mem.  decs.). 

95  Haddad  v.  State,  23  Ariz.  105,  99  See  also  §  4384,  infra. 

201  Pac.   847.  1  State   v.   Boyle,   62    Mont.   97, 

96  Public     Utilities     Commission       204  Pac.  378. 

of  Kansas  v.  Wichita  Eailroad   &  2  Coplay  Cement  Mfg.  Co.  v.  Pub- 

Light  Co.,  268  Fed.  37.  lie    Service    Commission,    271    Pa. 

97  State  V.  City  of  New  Orleans,       58,  114  Atl.  649. 

151  La.  24,  91  So.  533.  3  Bamberger  Elec.  E.  Co.  v.  Pub- 

98  Erie  E.  Co.  v.  Board  of  Public       lie   Utilities  Commission,  59  Utah 
Utility  Com'rs,   254  U.  S.   394,  65       351,  204  Pae.  314. 

L.  Ed.  322,  aff'g  90  N.  J.  L.  672, 

984 


Ch.  58]   GOVEENMENTAL   CoNTBOL   OP   CoKPOEATIONS  [§4383 


§  4383.  Nature  of  powers  of  commissions.  Usually  the  com- 
mission is  an  administrative  body,*  and  this  is  true  of  the  In- 
terstate Commerce  Commission.^  In  most  states  it  is  not  a 
court,  and  has  no  power  to  judicially  ascertain  and  determine 
legal  rights  and  liabilities,  or  to  adjudicate  controversies  be- 
tween parties  as  to  contract  or  property  rights.^  In  some  states 
the  commission  exercises  legislative  power,''  or  acts  in  a  quasi- 
judicial   capacity  or  exercises   quasi-judicial  powers,*   and  in 


4  St.  Louis-San  Francisco  E.  Co. 
V.  Lewis,  154  Ark.  478,  243  S.  W. 
63;  State  v.  Boyle,  62  Mont.  97,  204 
Pac.  378;  Incorporated  Village  of 
New  Bremen  v.  Public  Utilities 
Commission,  103  Ohio  St.  23,  132 
N.  E.  162;  Passyunk  Ave.  Busi- 
ness Men 's  Ass  'n  v.  Public  Service 
Commission,  73  Pa.  Super.  Ct.  242; 
Utah  Copper  Co.  v.  Public  Utilities 
Commission,  59  Utah  191,  203  Pae. 
627.     • 

The  power  exercised  by  the  Mis- 
souri commission  is  administrative 
and  not  legislative.  State  v. 
Becker,  290  Mo.  560,  235  S.  W. 
1017. 

5  Detroit  &  T.  S.  L.  R.  Co.  v. 
Interstate  Commerce  Commission, 
277  Fed.  535. 

6  Incorporated  Village  of  New 
Bremen  v.  Puljlic  Utilities  Com- 
mission, 103  Ohio  St.  23,  132  N.  E. 
162. 

In  California  it  is  essentially  an 
administrative  and  legislative  tri- 
bunal, and  not  a  court.  It  is  not 
a  judicial  tribunal  in  the  strict 
sense,  although  many  of  its  func- 
tions are  quasi  judicial.  Motor 
Transit  Co.  v.  Bailroad  Commis- 
sion, —  Cal.  — ,  209  Pae.  586;  Strat- 
tou  V.  Railroad  Commission,  186 
Cal.  119,  198  Pac.  1051. 

In  Idaho  it  is  an  arm  of  the 
legislative  authority,  and  not  a 
court  of  justice  within  the  mean- 
ing of  the  constitutional  provision 


that  justice  shall  be  administered 
without  prejudice.  Natatorium 
Co.  V.  Erb,  34  Idaho  209,  200  Pac. 
348. 

In  Maine  it  is  not  a  court  in  the 
strict  sense  of  the  term,  though 
it  is  clothed  with  certain  judicial 
powers.  Its  functions  are  mainly 
legislative  and  administrative,  and 
not  judicial.  Hamilton  v.  Caribou 
■Water,  Light  &  Power  Co.,  121  Me. 
422,  117  Atl.  582. 

In  Pennsylvania  it  is  an  admin- 
istrative body,  not  a  judicial  one. 
Passyunk  Ave.  Business  Men's 
Ass'n  v.  Public  Service  Commis- 
sion, 73  Pa.  Super.  Ct.  242. 

When  it  is  properly  shown  to 
the  commission  that  an  order 
prayed  for  in  an  application  filed 
with  it  will  affect  rights  involved 
in  an  action  pending  in  a  court 
of  general  jurisdiction  at  the  time 
of  the  filing  of  the  application,  it 
is  its  duty  to  dismiss  the  applica- 
■i  tion.  Incorporated  Village  of  New 
Bremen  v.  Public  Service  Commis- 
sion, 103  Ohio  St.  23,  132  N.  E. 
162. 

7  In  Nebraska  it  is,  by  the  con- 
stitution, delegated  power  which 
is  legislative  in  its  nature,  and  the 
common  law  is  not  a  limitation 
upon  that  power.  Blackledge  v. 
Farmers'  Independent  Tel.  Co.  of 
Red  Cloud,  105  Neb.  713,  16  A.  L. 
E.  343,  181  N.  W.  709. 

8  Clear  Creek  Oil  &  Gas  Co.  v. 


985 


§  4383] 


Peivate  Cobpoeations 


[Ch.  58 


some  it  exercises  administrative,  legislative  and  judicial  func- 
tions.® In  Oklahoma  it  has  legislative,  judicial  and  executive 
powers.^"  A  commission  may  exercise  judicial  functions  though 
it  possesses  no  judicial  power  whatever.^^  Rate  making  is  a 
legislative  power.^'' 

§4384.  Extent  and  scope  of  powers  of  commissions — In 
general.^^  Public  service  commissions  exercise  a  limited  statu- 
tory jurisdiction.!*    They  possess  only  the  authority  and  powers 


Ft.    Smith    Spelter    Co.,    148    Ark. 
260,  230  S.  W.  897. 

It  is  an  administrative  body,  but 
its  actions  in  the  regulation  and 
control  of  public  utilities  are 
quasi  judicial,  and  the  circuit 
court  on  appeal  acts  judicially  in 
the  determination  of  the  correct- 
ness of  orders  made  by  the  com- 
mission. St.  Louis-San  Francisco 
E.  Co.  V.  Lewis,  154  Ark.  478,  243 
S.  W.  63. 

In  Texas  the  commission  is  a 
department  of  the  state  govern- 
ment and  exercises  quasi-judicial 
powers,  and  therefore  communica- 
tions made  by  an  officer  of  a  rail- 
road company  in  answer  to  a  com- 
plaint filed  before  the  commission 
are  absolutely  privileged,  and  can- 
not be  made  the  basis  of  an  action  ■ 
for  damages  for  libel.  Arkansas 
Harbor  Terminal  By.  Co.  v.  Taber, 
—  Tex.  Com.  App.  — ,  235  S.  W. 
841,  rev'g  —  Tex.  Civ.  App.  — , 
219  S.  W.  860. 

9  The  governmental  authority 
vested  in  the  North  Dakota  board 
of  railroad  commissioners  combines 
administrative,  legislative  and 
judicial  functions.  Within  its 
range,  therefore,  the  board  exer- 
cises authority  of  the  same  kind 
as  that  vested  separately  in  the 
three  main  departments  of  the 
government,   differing   only  in   ex- 


tent and  finality.  State  v.  Chi- 
cago &  N.  W.  E.  Co.,  46  N.  D.  313, 
179  N.   W.   378. 

10  Atchison,  T.  &  S.  F.  B.  Co. 
V.  State,  86  Okla.  65,  206  Pac. 
252;  Muskogee  Gas  &  Electric  Co. 
V.  State,  86  Okla.  58,  206  Pac. 
242;  St.  Louis-San  Francisco  E.  Co. 
V.  State,  81  Okla.  298,  198  Pac.  73. 

11  As  by  determining  the  ques- 
tion of  its  own  jurisdiction  in  the 
first  instance  Natatorium  Co.  v. 
Erb,   34  Idaho   209,  200   Pac.  348. 

12  Helena  Water  Co.  v.  City  of 
Helena,  277  Fed.  66;  Billings 
Utility  Co.  V.  Public  Service  Com- 
mission, 62  Mont.  21,  203  Pac. 
366;  Waterloo  Water  Co.  v.  Til- 
lage of  Waterloo,  200  N.  Y.  App. 
Div.  718,  193  N.  Y.  Supp.  360;  City 
of  Bartlesville  v.  Corporation  Com- 
mission, 82  Okla.  160,  199  Pac.  396. 

A  commission  in  fixing  rates  ex- 
ercises legislative,  and  not  judicial 
power,  and  this  is  true  though  it 
attempts  to  make  the  rates  fixed 
by  it  retroactive.  Degiovanni  v. 
Public  Service  Commission,  —  Nev. 
— ,  197  Pac.  582. 

IS  Construction  of  statutes  con- 
ferring powers,   see   §  4382,   supra. 

14  Alabama  Public  Service  Com- 
mission V.  Louisville  &  N.  E.  Co., 
206  Ala.  336,  89  So.  524;  New  York 
Cent.  E.  Co.  v.  Public  Service  Com- 
mission, —  Ind.  — ,  134  N.  E..282; 
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conferred  upon  them  by  the  constitution  and  laws  of  the  state,^^ 
either  expressly  or  by  necessary  implication  ^^  and  orders  of  a 
commission  in  excess  of  those  powers  are  beyond  its  jurisdiction 
and  void.^''  Their  implied  powers  are  such,  and  only  such,  as 
are  reasonably  necessary  to  execute  the  powers  expressly  con- 
ferred upon  them.'*  They  have  no  power  to  add  to  or  vary  the 
charter  powers  of  public  service  corporations,  nor  compel  them 
to  perform  as  a  duty  corporate  functions  not  authorized  by 
their  charters  or  by  the  law.''  They  have  no  arbitrary  powers, 
but  their  orders  and  decisions  must  be  reasonable  and  lawful.*" 


State  V.  Boyle,  62  Mont.  97,  204 
Pae.  378. 

IB  Motor  Transit  Co.  v.  Eailroad 
Commission,  —  Cal.  — ,  209  Pac. 
586;  New  York  Cent.  E.  Co.  v. 
Public  Service  Commission,  —  Ind. 
— ,  ia4  N.  E.  282;  Louisville  &  N. 
E.  Co.  V.  Commonwealth,  190  Ky. 
78,  226  S.  W.  113;  Taylor  v.  Mich- 
igan Public  Utilities  Commission, 
217  Mich.  400,  186  N.  W.  485; 
State  V.  Boyle,  62  Mont.  97,  204 
Pae.  378;  State  v.  Chicago  &  N. 
W.  E.  Co.,  46  N.  D.  313,  179  N. 
W.  378;  Cleveland  Provision  Co. 
V.  Public  Utilities  Commission, 
104  Ohio  St.  253,  135  N.  E.  612; 
Ashtabula  Gas  Co.  v.  Public  Utili- 
ties Commission,  1.02  Ohio  St.  678, 
20  A.  L.  E.  217,  13S  N.  E.  915; 
Incorporated  Village  of  New  Bre- 
men V.  Public  Utilities  Commis- 
sion, 103  Ohio  St.  23,  132  N.  E. 
162;  Stuver  v.  East  Ohio  Gas  Co., 
31  Ohio  Ct.  App.  554,  13  Ohio  App. 
276. 

16  People  v.  Public  Service  Com- 
mission, Second  Dist.,  231  N.  Y. 
1,  131  N.  E.  549,  modifying  190 
N.  Y.  App.  Div.  126,  179  N.  Y. 
Supp.  438,  rehearing  denied  231  N. 
Y.  600,  132  N.  E.  904;  Planters' 
Cotton  &  Ginning  Co.  v.  West 
Bros.,  82  Okla.  145,  198  Pae.  855; 
Oklahoma  City  v.  Corporation  Com- 
mission, 80  Okla.  194,  195  Pac.  498; 


Philadelphia  City  Passenger  E.  Co. 
v.  Public  Service  Commission,  — 
Pa.  — ,  114  Atl.  642;  State  v.  Pub- 
lie  Service  Commission,  114  "Wash. 
301,  194  Pac.  982. 

IV  Alton  Water  Co.  v.  Illinois 
Commerce  Commission,  279  Fed. 
869;  New  York' Cent.  E.  Co.  v. 
Public  Service  Commission,  —  Ind. 
— ,  134  N.  E.  282;  Louisville  &  N. 
E.  Co.  V.  Commonwealth,  190  Ky. 
78,  226  S.  W.  113;  People  v.  Pub- 
lic Service  Commission,  Second 
Dist.,  231  N.  Y.  1,  131  N.  E.  549, 
modifying  190  N.  Y.  App.  Div. 
126,  179  N.  Y.  Supp.  438,  rehearing 
denied  231  N.  Y.  600,  132  N.  E. 
904. 

18  Eailroad  Commission  v.  Maeon 
Eailway  &  Light  Co.,  151  Ga.  256, 
106  S.  E.  282. 

Their  powers  will  not  be  ex- 
tended by  implication  beyond 
what  may  be  necessary  for  their 
just  and  reasonable  execution. 
City  of  New  York  v.  Preudergast, 
202  N.  Y.  App.  Div.  308,  195  N. 
Y.    Supp.    815. 

19  State  V.  Jacksonville  Terminal 
Co.,  82  Fla.  255,  21  A.  L.  R.  312, 
89  So.  641;  Passyunk  Ave.  Busi- 
ness Men 's  Ass  'n  v.  Public  Service 
Commission,  73  Pa.  Super.  Ct.  242. 

20  Public  Utilities  Commission  v. 
Smith,  298  111.  151,  131  N.  E.  871. 
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A  commission  has  no  authority  to  delegate  its  power  to  anyone 
else.^^  Acts  and  orders  of  the  commission  within  the  powers 
granted  to  it  by  the  statute  creating  it  have  the  force  and  effect 
of  acts  of  the  legislature.^^  The  commission  is  not  a  board  of 
managers  to  conduct  and  control  the  affairs  of  public  service 
corporations,  but  merely  has  inquisitorial  and  corrective  author- 
ity to  regulate  and  control  them  in  the  field  specifically  brought 
by  the  statute  within  the  commission's  jurisdiction.  The  com- 
pany manages  its  own  affairs  to  the  fullest  extent  consistent 
with  the  protection  of  the  public 's  interest,  and  only  as  to  such 
matters  is  the  commission  authorized  to  intervene,  and  then 
only  for  the  special  purposes  mentioned  in  the  statute.^^  It  "is 
not  the  financial  manager  of  the  corporation,  and  it  is  not  al- 
lowed to  substitute  its  judgment  for  that  of  the  directors  of  the 
corporation. ' '  ^* 

In  some  jurisdictions  the  commission  has  jurisdiction  to  hear 
and  determine  complaints  lodged  with  it  respecting  the  service 
or  want  of  service  of  a  public  service  corporation  subject  to  its 
jurisdiction,^^  or  such  complaints  against  public  utilities  for 
acts  done  by  them  in  violation  of  law  as  are  germane  to  the 
subject  of  the  regulation  and  control  of  public  utilities.^®     In 

21  It  cannot  delegate  to  the  rail-  25  Kelley  Axe  Mfg.  Co.  v.  United 
roads  concerned  power  to  de-  Fuel  Gas  Co.,  87  W.  Va.  368,  105 
termine   whether   the   construction       S.   E:    152. 

and    maintenance    of    interchange  26  Motor  Transit  Co.  v.  Eailroad 

tracks  is  proper.     New  York  Cent.  Commission,  —  Cal.  — ,   2.09   Pac. 

R.   Co.  V.   Public   Service  Commis-  586. 

sion,  —  Ind.  — ,  134  N.  E.  282.  In  California  the  commission  has 

22  Alton  Water  Co.  v.  Illinois  jurisdiction  to  hear  and  determine 
Commerce  Commission,  279  Fed.  a  complaint  that  a  motor  transit 
869;  Morris  v.  Sierra  &  San  Fran-  company  is  operating  a  local 
Cisco  Power  Co.,  —  Cal.  App.  — ,  service  without  having  obtained 
207  Pac.  262.  a  certificate  of  public  convenience 

23  Coplay  Cement  Mfg.  Co.  v.  and  necessity  as  required  by  the 
Public  Service  Commission,  271  statute,  even  though  such  company 
Pa.  58,  114  Atl.  649,  rev'g  76  Pa.  secured  its  operative  rights  prior 
Super.  Ct.  354.  to  the  taking  effect  of  the  statute 

24  State  of  Missouri  ex  rel.  requiring  such  companies  to  obtain 
Southwestern  Bell  Telephone  Co.  v.  a  certificate,  though  such  statute 
Public  Service  Commission  of  Mis-  provides  that  no  such  certificate 
souri,  43  Sup.  Ct.  544,  rev'g  —  shall  be  required  of  any  company 
Mo.  — ,  233  S.  W.  425.  for  the  operation  which  was  actu- 
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Wisconsin  the  power  of  the  commission  over  public  utilities  in 
the  matter  of  rates  and  service  relates  solely  to  the  future,  and 
it  has  no  power  to  redress  any  wrongs  or  grievances  arising 
from  the  past  conduct  of  the  utility,  but  that  'is  a  matter  for 
the  courts.^''  The  fact  that  an  order  of  the  commission  made 
in  pursuance  of  its  power  and  under  its  duty  to  regulate  public 
utilities  and  compel  their  performance  of  their  duties  to  the 
public  incidentally  requires  the  doing  of  an  act  which  carries 
out  the  terms  of  a  private-  contract  does  not  divest  the  com- 
mission of  jurisdiction  to  make  it.^* 

§  4386.  —  Conflict  of  jurisdiction  as  between  public  service 
commission  and  municipality.  In  so  far  as  an  order  of  the 
commission  conflicts  with  city  ordinances  concerning  matters 
over  which  the  commission  has  jurisdiction,  it  supersedes  and 
sets  aside  the  provisions  of  the  ordinances.*'  But  a  commission 
has  no  power  to  enforce  municipal  consent  where  discretion  is 
by  law  vested  in  the  councils  of  a  city.'"  Statutes  in  some 
states  provide  that  no  contract  between  any  public  service  com- 
pany and  any  municipal  corporation,'^  or  no  privilege  or  fran- 
chise granted  to  any  public  utility  by  any  political  subdivision 
of  the  state,'*  shall  be  valid  until  it  is  appro^'ed  by  the  public 

ally  carried  on  by  it  in  good  faith  31  The  provision  of  the  Pennsyl- 

011  that   date.     Motor  Transit  Co.  vania  statute  to  this  effect  is  not 

V.  Railroad  Commission,  —  Gal.  • — ,  retroactive,  and  does  not  apply  to 

209    Pae.    586.  contracts  made  before  it  took  ef- 

27  So  the  court,  and  not  the  com-  feet.  Borough  of  Collingdale  v. 
mission  has  jurisdiction  of  a  cause  Philadelphia  Eapid  Transit  Co.,  274 
of  action  for  damages  fox  breach  Pa.  124,  117  Atl.  909. 

of   a   contract  by   a   gas   company  32  See  also  §  1166,  supra, 

to   furnish  a  specified   amount   of  In    New    Jersey    it    is    provided 

gas  to  a  consumer.     "Waukesha  Gas  that     no     privilege     or     franchise 

&  Electric  Co.  v.  Waukesha  Motor  granted  to   any   public   utility   by 

Co.,  175  Wis! -420,  184  N.  W.   702.  any    political    subdivision    of    the 

28  Motor  Transit  Co.  v.  Eailroad  state  shall  be  valid  until  approved 
Commission,  —  Cal.  — ,  209  Pae.  by  the  board  of  public  utility  com- 
S86.  missioners,    such    approval    to    be 

29  Central  Illinois  Public  Service  given  when,  after  hearing,  said 
Co.  V.  City  of  Sullivan,  215  111.  board  determines  that  such  privi- 
App.  494.  lege  or  franchise  is  necessary  and 

SOPassyunk  Ave.  Business  Men's  proper  for  the  public  convenience 
Ass'n  V.  Public  Service  Commis-  and  properly  conserves  the  public 
sion,   73  Pa.   Super.   Ct.  242.  interests.      Under    this    provision 
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Private  Coepoeations 


[Ch.  58 


service  commission.  The  relative  powers  of  public  service  com- 
missions and  municipalities  in  respect  to  the  granting  of  fran- 
chises to  public  utility  companies,^^  the  regulation  of  gas  com- 
panies and  the  distribution  and  use  of  gas,**  and  the  matter  of 
railroad  crossings  *^  is  governed  entirely  by  the  statutes  of  the 


the  finding  of  public  convenience 
and  necessity  must  be  the  inde- 
pendent Judgment  of  the  board 
based  upon  competent  proof,  and 
cannot  be  made  to  depend  upon 
the  action  of  the  municipality  in 
granting  consent.  Public  Service 
Ey.  Co.  V.  Board  of  Public  Utility 
Com'rs,  —  N.  J.  L.  — ,  116  Atl. 
274. 

3S  The  Wisconsin  commission 
cannot  interfere  with  the  granting 
of  a  franchise  to  a  street  railway 
company  to  operate  a  line  in  a 
city,  and  is  not  concerned  with 
the  question  whether  or  not  such  a 
company  has  the  requisite  fran- 
chise to  operate  its  cars.  City  of 
Milwaukee  v.  Milwaukee  Elee. 
Eailway  &  Light  Co.,  173  "Wis. 
400,  180  N.  W.  339,  181  N.  "W.  821. 

34  In  Kansas  a  utility  operating 
wholly  or  principally  within  a 
city  is  subject  in  the  first  instance 
to  city  control,  and  not  to  that 
of  the  state  commission  except  by 
appeal.  But  where  natural  gas 
supplied  a  city  through  a  local  dis- 
tributing company  is  furnished  by 
a  gas  transportation  and  sales 
company,  which  has  its  chief 
sources  of  supply  in  another  state, 
and  which  similarly  transports  and 
delivers  gas  to  many  other  cities, 
so  that  the  rates  and  gas  pressure 
in  such  city  have  a  substantial 
and  consequential  effect  on  those 
in  other  cities,  the  matter  of  reg- 
ulating rates  and  pressure  in  such 
city  is  within  the  original  juris- 
diction   of    the    state    commission. 


City  of  Winfield  v.  Court  of  In- 
dustrial Eolations,  111  Kan.  580, 
207  Pac.  813. 

The  provision  of  the  Missouri 
Public  Service  Commission  Act  re- 
lating to  the  regulation  of  gas 
companies  and  plants  that  it  shall 
apply  to  the  manufacture  and  fur- 
nishing of  gas  for  light,  heat  and 
power  does  not  give  the  commis- 
sion power  to  regulate  the  acts  of 
individual  consumers,  or  deprive 
a  municipality  of  the  power  to 
prohibit  consumers  of  natural  gas 
from  using  gas  pumps  or  other  de- 
vices designed  to  increase  the  flow 
of  gas  beyond  that  normally  due 
to  the  pressure  in  the  pipes 
through  which  it  is  delivered  to 
them.  Myron  Green  Cafeterias 
Co.  V.  Kansas  City,  —  Mo.  — ,  240 
S.  "W.  132. 

3B  In  Missouri  the  public  service 
commission  has  the  exclusive 
power  to  determine  the  particular 
point  where  a  street  or  highway 
shall  cross  a  railroad,  and  a  city 
cannot  condemn  land  occupied  by 
railroad  line  for  a  crossing  unless 
and  until  the  commission  has  de- 
termined the  situs  of  such  cross- 
ing. The  commission,  however, 
has  no  authority  to  direct  or  con- 
trol a  city  in  the  exercise  of  its 
power  of  eminent  domain  in  estab- 
lishing and  locating  streets,  and 
questions  as  to  the  necessity,  ex- 
pediency or  propriety  of  estab- 
lishing and  extending  streets  and 
highways,  even  when  they  cross 
railroads,  are  not  matters   for  its 
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various  states.  In  New  York  corporations  operatiilg  bus  lines 
or  stage  routes,  in  addition 'to  obtaining  a  certificate  of  public 
convenience  and  necessity  from  the  commission,  are  required 
to  obtain  the  consent  of  the  local  authorities  of  a  city  over 
whose  streets  the  line  is  operated  in  whole  or  in  part.*^  And 
in  "Washington  a  city  has  a  right  to  regulate  the  use  of  its 
streets  by  a  motor  vehicle  transportation  company  which  has 
obtained  such  a  certificate  from  the  director  of  public  works.'' 
In  California  the  commission  has  no  power  to  regulate  and 
supervise  municipally  owned  public  utilities.'*  But  regulations 
of  the  commission  as  to  the  location  of  poles  control  the  location' 


consideration.  City  of  Kirksville 
V.  Hines,  285  Mo.  233,  225  S.  W. 
950. 

In  "Washington  the  commission 
has  no  authority  to  decide  whether 
or  not  there  shall  be  a  crossing 
over  railroad  tracks  in  a  city,  but 
only  has  power  to  decide  what 
kind  of  a  crossing  shall  be  estab- 
lished. Hence,  where  the  city 
authorities  have  decided  that  a 
crossing  should  be  established  at 
a  particular  street,  and  the  com- 
mission finds  that  it  is  impractical 
to  establish  it  as  an  overhead  or 
under  crossing,  and  there  is  no 
opportunity  for  making  it  safer 
by  establishing  it  elsewhere,  it 
becomes  the  duty  of  the  commis- 
sion to  permit  the  establishment 
of  the  crossing  as  a  grade  cross- 
ing, at  least  where  the  action  of 
the  city  is  not  arbitrary  or  capri- 
cious. State  V.  Public  Service 
Commission,  114  Wash.  301,  194 
Pac.  982. 

In  Pennsylvania  a  municipality 
is  not  obliged  to  obtain  the  eon- 
sent  of  the  public  service  commis- 
sion before  it  can  make  an  incon- 
sequential change  of  a  few  inches 
in  the  grade  of  its  existing  street 
intersections,  rendered  necessary 
by  a  street  improvement,  although 


there  may  be  a  railroad  track 
upon  the  street  so  improved,  espe- 
cially where  the  railway  company 
is  under  contract  with  the  munici- 
pality to  conform  the  grade  of  its 
track  to  that  of  the  street  as  the 
municipality  may  establish  it. 
Borough  of  Sayre  v.  Waverly,  S. 
&  A.  Traction  Co.,  270  Pa.  412,  113 
Atl.  424. 

36  Darling  v.  Service  Transp. 
Corp.,  118  N.  Y.  Misc.  811,  194  N. 
Y.   Supp.  902. 

Operators  of  such  a  line  are  not 
competent  to  receive  a  certificate 
unless  they  obtain  such  consent, 
and  the  situation  of  a  person  to 
whom  a  certificate  is  issued  with- 
out such  consent  is  the  same  as  if 
no  certificate  had  been  issued. 
New  York,  O.  &  W.  E.  Co.  v.  Grif- 
fin, 201  N.  Y.  App.  Div.  733,  195 
N.  Y.  Supp.  112. 

37  In  re  Sound  Transit  Co.,  119 
Wash.  684,  206  Pac.  931. 

88  It  is  unnecessary  for  the  mu- 
nicipality to  apply  to  the  commis- 
sion for  a  certificate  of  con- 
venience and  necessity.  Los  An- 
geles Gas  &  Electric  Corp.  v. 
Department  of  Public  Service  of 
City  of  Los  Angeles,  52  Cal.  App. 
27,  197  Pac.  962. 

Applicability    of    public    utility 
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of  poles  forming  a  part  of  a  municipal  power  distributing  sys- 
tem.*' New  York  City  has  the  right  to  operate  a  railroad  on 
the  Williamsburg  bridge  and  to  construct  the  necessary  track- 
age for  that  purpose,  without  obtaining  the  permission  of  the 
Public  Service  Commission  or  a  certificate  of  public  convenience 
and  necessity ;  *"  and  the  city,  and  not  the  Public  Service  Com- 
mission, has  authority  to  fix  the  rentals  to  be  charged  for  the 
use  of  the  subways  constructed  to  carry  electric  wires.*^ 

§  4387.  —  Compelling  corporation  to  fulfil  its  duties  or  com- 
ply with  order  of  commission.*^ 

V.    EEGTJLATIONS    AS   VIOLATIONS    OF   FEDERAL    CONSTITUTION 

§  4391.  In  general.  Statutory  enactments  and  orders  of  a 
commission  must  meet  constitutional  requirements,  and  must 
not  be  oppressive  nor  arbitrary,  nor  disregard  substantial  prop- 
erty rights.**  "The  privileges  or  immunities  of  citizens,  pro- 
tected by  the  14th  Amendment  against  abridgment  by  state 
laws,  are  not  those  fundamental  privileges  and  immunities  in- 
herent in  state  citizenship,  but  only  those  which  owe  their  ex- 
istence to  the  federal  government,  its  national  character,  its 
constitution,  or  its  laws."**  The  enforcement  of  the  penalty 
prescribed  by  the  New  Jersey  statute  prohibiting  persons  or 
corporations  from  engaging  in  the  insurance  business  without 
complying  with  its  provisions  does  not  violate  the  provision  pro- 
hibiting the  passage  of  any  law  which  shall  abridge  the  priv- 
ileges or  immunities  of  citizens  of  the  United  States.*^ 

acts   to   municipal   corporations   is  41  City   of   New   York    v.    Pren- 

the  subject  of  notes  in  10  A.  L.  E.  dergast,  202  N.  Y.  App.  Div.  308, 

1432,  18  A.  IL.  E.  946.  195  N.  Y.  Supp.  815. 

89  Sincerney  V.  City  of  Los  Ange-  42  See  §4571,  infra, 

les,  53  Cal.  App.  440,  200  Pac.  380.  43Blackledge   v.  Farmers'  Inde- 

40  The  right  and  franchise  to  op-  pendent  Tel.  Co.  of  Eed  Cloud,  105 

erate  such  a  road  is  vested  in  the  Neb.    713,    16   A.    L.    E.    343,    181 

city    as    a   municipal    corporation,  N.  W.  709. 

and  not  as  a  railroad  corporation  44  Prudential  Ins.   Co.   v.   Cheek, 

or  private   common   carrier.     City  259  TJ.  S.  530,  66  L.  Bd.  1044,  aff'g 

of  New  York  v.  Brooklyn  City  E.  (Mo.  App.),  223  S.  W.  754. 

Co.,  232  N.  Y.  463,  134  N.  E.  533,  45  State  v.  New  Jersey  Indemnity 

rev'g   198    N.    Y.    App.    Div.    737,  Co.,  95  N.  J.  L.  308,  113  Atl.  491. 
191  N.  Y.  Supp.  20,  and  aff'g  115 
N.  Y.   Misc.   94,   187  N.  Y.   Supp. 
523. 
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§  4392.  Interference  with  interstate  commerce^ — In  general. 

"To  engage  in  interstate  commerce  the  railroad  must  get  on  to 
the  land ;  and,  to  get  on  to  it,  must  comply  with  the  conditions 
imposed  by  the  state  for  the  safety  of  its  citizens."*^  "If  the 
burdens  imposed  are  so  great  that  the  road  cannot  be  run  at 
a  profit,  it  can  stop,  whatever  the  misfortunes  the  stopping  may 
produce. "  *''  A  state  may  regulate  interstate  railroads,  but  it 
can  do  nothing  which  will  directly  burden  or  impede  the  inter- 
state traffic  of  a  railroad  company,  or  impair  the  usefulness  of 
its  facilities  for  such  traffic.*' 

§  4393.  —  Illustrations  of  rales.*®  It  is  not  an  illegal  inter- 
ference with  interstate  commerce  for  a  state  to  require  a  rail- 
road company  engaged  in  interstate  commerce  to  abolish  grade 
crossings,*"  or  to  furnish  a  shipper  switching  service  for  intra- 
state shipments  on  the  same  terms  as  it  is  furnished  to  others,*^ 
or  to  require  concerns  manufacturing  or  repairing  cars  to  pro- 
vide buildings  that  will  protect  their  employees  in  inclement 
weather,*^  or  to  require  a  telegraph  company  to  pay  for  changes 
in  its  lines  made  necessary  by  the  abolition  of  grade  crossings.** 
A  state  may  require  interstate  trains  to  stop  at  stations  when 
necessary  to  furnish  adequate  local  facilities.    But  if  the  local 

46  Erie  R.  Co.  v.  Board  of  Pub-  terstate  carrier  to  make  track  con- 
lie  Utility  Com'rs,  254  TJ.  S.  394-,  neetions  with  other  roads,  see  22 
65  L.  Ed.   322,   aff'g  90   N.   J.  L.  A.  L.  E.  1078. 

672,  673,  103  Atl.   1052;   90  N.  J.  60  Erie  E.  Co.  v.  Board  of  Pub- 

L.  694,  714,  103  Atl.   1053;   90  N.  lie  Utility  Com'rs,  254  U.   S.  394, 

•J.  iL.   715,    103   Atl.    1054;    90    N.  65   L.  Ed.   322,   aff'g  90   N.   J.   L. 

J.    L.    729,    103    Atl.    1055    (mem.  672,    673,    103    Atl.    1052;    90    N. 

decs.)  J.   L.  694,   714,  103   Atl.   1053;   90 

17  Erie  E.  Co.  v.  Board  of  Pub-  N.   J.   L.    715,   103    Atl.    1054;    90 

lie  Utility  Com'rs,  254  U.  S.  394,  N.  J.  L.  729,  103  Atl.  1055   (mem. 

65  L.  Ed.   322,  aff'g  90  N.  J.  L.  decs.). 

672,  673,   103  Atl.   1052;   90  N.  J.  51  Public  Utilities  Commission  v. 

L.  694,  714,  103  Atl.  1053;  90  N.  Cleveland,  C,  C.  &  St.  L.  R.   Co., 

J.   L.    715,    103   Atl.    1054;    90   N.  301  111.  219,  133  N.  E.  722. 

J.   L.    729,    103    Atl.    1056    (mem.  52  Chicago   &  N.   W.  Ey.   Co.   v. 

decs.).  Eailroad  &  Warehouse  Commission 

48  State    ex    rel.    St.    Louis-San  of  Minnesota,  280  Eed.  387. 
Francisco  Ey.  Co.  v.  Public  Serv-  63  Western    Union     Tel.     Co.    v. 
ice  Commission,  —  Mo.  — ,  242  S.  Board    of    Public    Utility    Com'rs, 
W.  938.  254  U.  S.  394,  66  L.  Ed.  322,  aflf'g 

49  Power  of  state  to  require  in-  90  N.  J.  L.  729,  103  Atl.  1055. 
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conditions  are  adequately  met  by  local  trains,  the  obligation  of 
the  railroad  is  performed,  and  the  stoppage  of  interstate  trains 
becomes  an  improper  and  illegal  interference  with  interstate 
commerce.^  Municipal  ordinances  reasonably  limiting  the  speed 
of  interstate  trains  are  not  invalid  as  imposing  an  unreasonable 
restriction  upon  interstate  commerce  and  the  speedy  transporta- 
tion of  the  mail,  though  they  operate  to  retard  rapid  trans- 
portation.^^ A  municipal  ordinance  prohibiting  the  use  by  con- 
sumers of  natural  gas  of  gas  pumps  or  other  devices  designed 
to  increase  the  flow  of  gas  beyond  that  normally  due  to  the 
pressure  in  the  pipes  through  which  it  is  delivered  to  them  is 
not  invalid  as  an  interference  with  interstate  commerce,  though 
such  gas  is  brought  in  pipe  lines  from  other  states,  where  it  is 
delivered  from  the  interstate  lines  to  a  local  gas  company  which 
delivers  it  to  consumers.^^ 

Provisions  of  state  statutes  in  conflict  with  the  Federal  Safety 
Appliance  Act,*''  or  with  provisions  of  the  Federal  Transporta- 
tion Act  establishing  the  labor  board,**  are  inoperative  and  void. 
The  Federal  Employers'  Liability  Act  supersedes  state  statutes 
on  the  same  subject  where  the  employe  is  injured  while  engaged 
in  interstate  commerce.*^  The  federal  statutes  relating  to  in- 
terstate shipments  of  freight  have  superseded  all  state  statutes 

B4  Evidence   held   to   justify   an  As  to  the  reasonableness  of  such 

order  of  the  commission  requiring  ordinances,  see   §  4446,  infra, 

trains   to    stop   at    certain   points.  86  Myron    Green    Cafeterias    Co. 

State   V.    Public    Service    Commis-  v.  Kansas  City,  —  Mo.  — ,  240  S. 

sion,  290  Mo.  389,  235  S.  W.  131.  W.   132. 

Evidence  held  to  show  that  ^1  Chicago  &  N.  W.  By.  Co.  v. 
there  was  adequate  local  service  Railroad  &  Warehouse  Commission 
and  that  to  require  it  to  stop  in-  of  Minnesota,  280  Fed.  387. 
terstate  trains  at  a  station  would  58  Statute  requiring  concerns 
be  a  detriment  to  and  a  hin-  manufacturing  or  repairing  cars  to 
drance  of  interstate  trafSc,  and  an  provide  buildings  for  the  protec- 
order  of  the  commission  requiring  tion  of  employes  from  inclement 
the  stopping  of  trains  there  held  weather  held  not  in  conflict  with 
to  be  void.  State  ex  rel.  St.  Louis-  the  federal  statute.  Chicago  &  N. 
San  Eraneisco  Ey.  Co.  v.  PubUe  W.  Ey.  Co.  v.  Eailroad  &  Ware- 
Service  Commission,  —  Mo.  — ,  house  Commission  of  Minnesota, 
242   S.  W.  938.  280  Fed.  387. 

56  Soucie  V.  Payne,  299  111.  552,  59  Industrial    Accident    Commis- 

132   N.   B.    779;    Cleveland,   C,   C.  sion  of  California  v.  Davis,  259  V. 

&   St.   L.   E.    Co.   v.    Grambo,    103  S.  182,  66  L.  Ed.  888,  rev'g  judg- 

Ohio  St.  471,  134  N.  B.  648.  ment  —  Cal.  — ,  195  Pae.  81;   St. 
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and  rules  of  decision  on  the  subject  and  afford  the  exclusive 
rule  of  liability  in  case  of  loss  or  damage  to  such  a  shipment.*" 
The  federal  statute,  authorizing  the  Interstate'  Commerce  Com- 
mission to  make  regulations  for  interchange  of  traffic  between 
water  and  rail  carriers  engaged  in  interstate  commerce,  covers 
the  entire  field,  and  therefore  removes  the  entire  subject  from 
the  operation  of  the  authority  of  the  states.*^  Hence  a  state 
commission  has  no  authority  to  order  a  railroad  company  to 
operate  over  the  tracks  of  a  canal  terminal  constructed  by  the 
state  in  so  far  as  interstate  commerce  is  concerned,  and  this  is 
true  though  the  canal  is  owned,  though  not  operated,  by  the 
state.®^  Under  the  provisions  of  the  Federal  Transportation 
A^t  requiring  carriers  to  afford  all  reasonable,  proper  and  equal 
facilities  for  the  interchange  of  traffic  between  their  respective 
lines,  the  Interstate  Commerce  Commission  alone  has  authority 
to  order  railroad  companies  engaged  in  interstate  commerce  to 
build  a  connecting  track  between  their  lines  in  order  to  afford 
such  facilities.*^  But  it  has  been  held  that  this  provision  does 
not  affect  the  validity  of  an  order  of  a  state  commission  re- 
quiring the  building  of  such  a  line  which  was  made  before  the 
enactment  of  the  federal  statute.**    A  state  statute  prohibiting 

Louis-San  Trancisco  E.  Co.  v.  C.  405,  111  S.  E.  710;  Fort  Worth 
Conly,  154  Ark.  29,  241  S.  W.  365;  &  E.  G.  Ey.  Co.  v.  Burns,  —  Tex. 
Goldsmith  v.  Payne,  300  111.  119,  Civ.  App.  — ,  242  S.  W.  295. 
133  N.  B.  52;  O'Neill  v.  Sioux  City  61  People  v.  Public  Service  Corn- 
Terminal  E.  Co.,  193  Iowa  41,  186  mission,  Second  Dist.,  198  N.  Y. 
N.  "W.  633;  Capps  v.  Atlantic  Coast  App.  Div.  436,  191  N.  Y.  Supp. 
Line  E.  Co.,  183  N.  C.  181,  111  636,  afC'd  232  N.  Y.  fi06,  134' N., 
S.  E.  533;  McDonald  v.  Pennsyl-  E.  590,  certiorari  denied  258  TJ. 
vania  E.  Co.,  105  Ohio  St.  280,  S.  621,  66  L.  Ed.  795. 
136  N.  E.  894;  O'Donnell  v.  Direc-  62  People  v.  Public  Service  Corn- 
tor  General  of  Railroads,  273  Pa.  mission.  Second  Dist.,  198  N.  Y. 
375,/  117  Atl.  82;  Zimmerman  v.  App.  Div.  436,  191  N.  Y.  Supp. 
Western  Union  Telegraph  Co.,  77  636,  aff'd  232  N.  Y.  606,  134  N. 
Pa.  Super.  Ct.  127;  Thornhill  v.  E.  590,  certiorari  denied  258  U. 
Davis,  —  S.  C.  — ,  113  S.  B.  370.  S.  621,  66  L.  Ed.  795. 

60  Fort   V.   Denver    &   E.    G.   E.  63  People     ex     rel.     New     York 

Co.,   69   Colo.   441,   195   Pac.   10-9;  Cent.    E.    Co.    v.    Public    Service 

American  Ey.  Exp.  Co.  v.  Eoberts,  Commission,   Second  Dist.,   233  N. 

28   Ga.  App.  510,   111   S.   E.   744;  Y.  113,  135  N.  E.   195,  rev'g  195 

Thigpen  v.  East  Carolina  Ey.,  —  N.  Y.  App.   Div.   436,   187   N.   Y. 

N.  C.  — ,  113  S.  E.   562;   St.  Sing  Supp.  24. 
V.  American  Ey.  Exp.  Co.,  183  N.  64  Chicago,  St.  P.,  M.  &  O.  Ey. 
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the  transportation  of  intoxicating  liquor  through  the  state  from 
a  point  in  another  state  to  a  piont  in  a  third  state  would  be  in 
conflict  with  the  commerce  clause.®^ 

§  4394.  Impairment  of  contract — In  general.^^  Contracts 
made  by  a  railroad  company  are  subject  to  the  possible  exercise 
of  the  police  power  by  the  state.®''  A  contract  between  a  mu- 
nicipality and  a  railroad  company  relative  to  the  repair  of  a 
bridge  will  be  held  to  have  been  made  subject  to  the  lawful 
exercise  of  the  police  power,  under  which  the  company  may  be 
called  upon  to  maintain  the  bridge,  notwithstanding  that  the 
municipality  has  agreed  to  do  so.** 

§  4395.  —  Power  to  revoke  or  burden  franchises.  "The  con- 
stitutional provision  against  the  impairment  of  contract  obliga- 
tions does  not  apply  where  the  legislation,  which  is  alleged  to 
impair  a  contract  right  under  an  ordinance  granting  a  privilege, 
is  an  exercise  of  the  police  power. ' '  ®*  The  police  power  con- 
ferred upon  a  municipality  by  statute  is  a  continuing  one,  and 
one  of  which  the  municipality  cannot  divest  itself  by  contract 
or  otherwise.''''  The  contract  obligations  of  a  street  railway 
company's  franchise  are  not  impaired  by  subsequently  enacted 
ordinances  limiting  the  speed  of  its  cars  at  crossings  and  re- 
quiring cars  to  stop  and  remain  stationary  upon  the  approach 
of  any  fire  apparatus.''^ 

§  4397.  Due  process  of  law — In  general.'''^  ' '  The  right  to 
conduct  business  in  the  form  of  a  corporation,  and,  as  such,  to 

Co.    V.    Railroad    Commission,    —  68  Pittsburgh  &  'L.  E.  E.  Co.  v. 

Wis.  — ,  189  N.  W.  150.  Public  Service  Commission,  75  Pa. 

66  W.     A.      Gaines     &      Co.     v.  Super.  Ct.  282. 

Holmes,  154  Ga.  344,  114  S.  E.  327.  69  Union  Traction  Co.  v.  City  of 

66  Change  of  rates  as  impairing  Muncie,  —  Ind.  App.  — ,  133»  N. 
contract  obligations,  see  §  4488,  et  E.  160. 

seq.,  infra.  70  Union  Traction  Co.  v.  City  of 

67  Erie  E.  Co.  v.  Board  of  Pub-  Muncie,  —  Ind.  App.  — ,  133  N. 
lie  Utility  Com'rs,  254  U.  S.  394,       E.  160. 

65  L.   Ed.   322,  aff'g   90   N.   J.   L.  71  Union  Traction  Co.  v.  City  of 

672,   673,   103   Atl.   1052;   90  N.  J.  Muncie,  —  Ind.   App.  — ,   133   N. 

L.   694,   714,  103  Atl.   1053;  90  N.  E.   160. 

3.    L.    715,    103   Atl.    1054;    90   N.  72  Particular      regulations,      see 

J.    L.    729,    103    Atl.    1055     (mem.  §§4418-4463,  infra. 

decs.). 
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enter  into  relations  of  employment  with  individuals,  is  not  a 
natural  or  fundamental  right.  It  is  a  creature  of  the  law;  and 
a  state,  in  authorizing  its  own  corporations  or  those  of  other 
states  to  carry  on  business  and  employ  men  within  its  borders, 
may  qualify  the  privilege  by  imposing  such  conditions  and 
duties  as  reasonably  may  be  deemed  expedient,  in  order  that 
the  corporation's  activities  may -not  operate  to  the  detriment 
of  the  rights  of  others  with  whom  it  may  come  in  contact. ' '  ''^ 
Decisions  of  the  federal  supreme  court  are  binding  on  state 
courts  when  the  due  process  of  law  clause  of  the  federal  Con- 
stitution is  invoked  by  a  litigant.'*  The  Arizona  automobile 
transportation  law  does  not  violate  the  fourteenth  amendment 
nor  the  due  process  of  law  clause  of  the  state  constitution.''® 
A  statute  making  the  initial  carrier  liable  for  the  default  of  a 
connecting  carrier  does  not  deny  to  the  initial  carrier  the  equal 
protection  of  the  laws,  though  it  does  not  expressly  give  it  a 
right  of  reimbursement  against  the  connecting  carrier,  since  it 
has  that  right  iinder  the  general  doctrine  of  subrogation.''^ 

§4401.  — Requiring  performance  of  services  without  com- 
pensation. Under  the  provisions  of  a  former  Ohio  statute  giv- 
ing cities  the  right  to  regulate  the  price  of  gas,  it  has  been  held 
that  a  city  had  no  right  to  require  the  furnishing  of  gas  free  for 
certain  municipal  purposes.''"'' 

§  4402.  —  Notice  to  corporation  as  essential  to  due  process.'''^ 

The  process  of  the  commission,  with  the  right  to  be  heard  before 
it  and  to  have  its  orders  reviewed  by  the  court  as  to  all  matters 
involved  satisfies  all  the  requirements  of  due  process  of  law 
and  other  constitutional  rights.''^ 

73  Prudential  Ins.  Co.  v.  Cheek,  T7  United  Fuel  Gas  Co.  v.  Pub- 
259  U.  S.  530,  66  L.  Ed.  1044,  afE'g  lie  Utilities  Commission,  103  Ohio 
(Mo.  App.),  223  S.  W.  754.  St.   168,  132  N.  E.  845. 

74  Northern  Illinois  Light  &  78  Necessity  for  notice,  see 
Traction  Co.  v.  Commerce  Commis-  §  4552,  infra. 

si  on,  302  111.  11,  134  N.  E.  142.  79  Norfolk  &  W.  E.  Co.  v.  Pub- 

75  Haddad  v.  State,  23  Ariz.  105,  lie  Service  Commission,  91  W.  Va. 
201  Pac.  847.  414,  113  S.  E.  247;  People  v.  Pub- 

76  Nye-Sehneider-Powler  Co.  v.  lie  Service  Commission,  Second 
Chicago  &  N.  "W.  E.  Co.,  105  Neb.  Dist.,  198  N.  Y.  App.  Div.  436, 
151,  179  N.  W.  503.  191  N.  Y.  Supp.  636,  aff'd  232  N. 
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§4404.  — Regulations  applicable  only  to  corporations.     A 

statute  requiring  corporations  to  give  service  letters  to  em- 
ployes who  are  discharged  or  leave  the  service  does  not  violate 
the  equal  protection  clause  of  the  federal  constitution  because 
it  does  not  apply  to  individual  employers.*" 

§4405.  — Regulations  applicable  only  to  certain  classes  of 
corporations.*^  A  statute  requiring  the  giving  of  service  letters 
to  employees  who  are  discharged  or  leave  the  service  is  not  a 
denial  of  the  equal  protection  of  the  laws  because  it  applies 
only  to  public  service  corporations  and  contractors  working  for 
them.*^ 

§  4410.  —  Regulations  of  insurance  companies.*^ 

VI.   PAETICULAR  REGULATIONS  OTHER  THAN  THOSE  RELATING 
TO  RATES 

§4418.  Requiring  certificate  of  public  convenience  and 
necessity.  Corporations  operating  bus  lines  or  stage  routes,** 
and  telephone  companies  proposing  to  operate  in  localities 
where  there  is  already  a  telephone  company  in  operation  fur- 
nishing adequate  service,**  are  sometimes  required  to  obtain  a 
certificate  of  public  convenience  and  necessity.     Statutes  re- 

T.   606,   134  N.   E.   590,   certiorari  Mut.   Tel.    Co.,    102   Ohio    St.   487, 

denied   258   U.   S.    621,   66   L.   Ed.  21  A.  L.  E.   1145,  133  N.   E.  540. 

795.  Under  the   Ohio   statute  to  this 

80  Prudential  Ins.  Co.  v.  Cheek,  effect,  in  determining  whether  a 
259  U.  S.  530,  66  L.  Ed.  1044,  afC'g  certificate  will  be  granted  the 
(Mo.  App.),  223  S.  W.  754.  commission    must    determine    first 

81  See  also  §§  4436-4493,  infra.  whether  the  company  already  op- 

82  Chicago,  E.  I.  &  P.  E.  Co.  v.  crating  is  furnishing  adequate 
Perry,  259  U.  S.  548,  66  L.  Ed.  service,  and  then,  regardless  of 
1056,  aff'g  75  Okla.  25,  181  Pae.  whether  it  is  so  doing  or  not, 
504.  whether    or    not    the    public    con- 

83  See  §  4462,  infra.  venienee  will  be  better  served  by 

84  Darling  v.  Service  Transp.  granting  the  certificate  to  a  com- 
Corp.,  118  N.  Y.  Misc.  811,  194  N.  peting  company.  Celina  &  Mer- 
Y.  Supp.  902.  eer  County  Tel.  Co.  v.  TJnion-Cen- 

86  Local    Tel.    Co.    v.    Cranberry  ter    Mut.    Tel.    Co.,    102    Ohio    St. 

Mut.    Tel.    Co.,   102   Ohio   St.   524,  487,  21  A.  L.  E.   1145,  133  N.  E. 

133   N.   E.  527;    Celina   &   Mercer  540. 
County    Tel.    Co.    v.    Union-Center 
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quiring  the  obtaining  of  sucli  a  certificate  are  within  the  police 
power,  and  have  been  upheld  as  against  objections  that  they 
confer  judicial  power  upon  the  commission,  or  violate  con- 
stitutional guaranties  of  due  process  of  law,*^  or  deny  the  equal 
protection  of  the  laws  or  abridge  the  privileges  or  immunities 
of  the  citizens  of  the  United  States ;  ^"^  or  that  they  contravene 
provisions-  of  a  state  constitution  that  the  rights  of  acquiring, 
possessing  and  protecting  property  shall  not  be  invaded ;  that  no 
special  privileges  shall  ever  be  granted  that  may  not  be  altered, 
revoked  or  repealed;  and  that  private  property  shall  ever  be 
held  inviolate  and  shall  not  be  taken  for  public  use  without 
due  compensation ;  ^*  or  a  provision  giving  municipalities  power 
to  contract  with  others  for  the  product  or  service  of  any  public 
utility,  to  be  supplied  to  the  municipality  or  its  inhabitants.*® 
A  telephone  company  which  has  not  obtained  the  required  cer- 
tificate has  no  capacity  to  contract  with  a  municipality  to  fur- 
nish telephone  service  to  it  and  its  inhabitants,  and  if  it  does 
so  the  contract  is  ineffectual  and  unenforceable.®"  Where  there 
are  several  applicants  for  a  certificate  covering  the  same  locality 
or  route,  the  commission  usually  has  authority  to  select  one  of 
them  and  grant  a  certificate  to  it  alone,  so  as  to  give  it  a 
monopoly.®^  And  the  fact  that  the  commission  may  be  under 
a  duty  to  make  such  a  selection  does  not  make  the  law  invalid 

Refusal  to  grant  a  certificate  to  102  Ohio  St.  487,  21  A.  L.  R.  1145, 
establish  an  exchange  in  a  village  133  N.  B.  540. 
held  not  unreasonable  or  unlaw-  89  The  statutory  requirement 
ful  where  the  exchange  of  another  goes  to  the  capacity  of  the  corn- 
company  in  existence  there  was  pany,  as  a  contractual  party,  to 
rendering  good  service  and  was  enter  into  and  perform  a  contract 
equipped  to  meet  the  demands  of  for  service,  but  in  no  wise  affects 
subscribers.  Citizens'  Exch.  Tel.  the  power  given  the  municipality 
Co.  V.  Public  Utilities  Commission,  by  the  constitution.  Local  Tel. 
■102  Ohio  St.  570,  132  N.  E.  59.  Co.  v.  Cranberry  Mut.  Tel.  Co.,  102 

sepirie  v.  Public  Utilities  Com-  Ohio  St.  524,  133  N.  E.  527. 

mission,  —  Colo.  — ,  209  Pac.  640.  90  Local    Tel.    Co.    v.    Cranberry 

87  0elina  &  Mercer  County  Tel.  Mut.   Tel.   Co.,   102   Ohio   St.   524, 
Co.  V.  Union-Center  Mut.  Tel.  Co.,  133  N.  E.  527. 

102  Ohio  St.  487,  21  A.  L.  R.  1145,  91  Modeste    v.    Public    Utilities 

133  N.  E.  540.  Commission,     97     Conn.     453,     117 

88  Celina   &  Mercer  County  Tel.  Atl.  494. 
Co.  V.  Union-Center  Mut.  TeL  Co., 
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as  monopolistic,  class,  discriminatory  or  partial  legislation,'^ 
or  as  a  prohibition  of  a  lawful  calling.'*  That  the  evidence  be- 
fore the  commission,  on  application  of  a  railroad  company  for 
a  certificate  of  convenience  and  necessity  for  a  proposed  line 
is  limited  to  showing  public  convenience  and  necessity  as  re- 
lated to  passenger  traffic  does  not  limit  the  charter  power  of 
the  company  to  carry  freight,  or  its  duty  to  respond  to  the 
obligations  of  its  charter  in  this  respect,  nor  justify  objecting 
railroads  in  withdrawing  from  the  proceedings  if  they  desire 
to  be  heard  on  the  propriety  of  permitting  the  construction  of 
the  road,  and  hence,  after  so  withdrawing,  they  are  not  entitled 
to  have  the  certificate  of  convenience  and  necessity  granted  in 
such  proceedings  revoked  on  the  ground  that  the  road  proposes 
to  carry  freight  and  that  they  have  not  had  their  day  in  court 
in  so  far  as  the  propriety  of  permitting  it  to  do  so  is  concerned.'* 
Under  some  statutes  the  commission  has  authority  to  grant  a 
certificate  to  operate  in  territory  already  served  by  another 
certificate  holder  only  when  the  company  serving  such  territory 
will  not  provide  service  to  the  satisfaction  of  the  commission.'^ 
The  statutes  often  provide  that  no  certificate  shall  be  required 
of  any  company  which  was  operating  when  the  law  took  effect.'^ 
But  the  fact  that  a  company  so  operating  is  entitled  to  a  cer- 

92  Haddad  v.  State,  23  Ariz.  tificate  to  some  other  person  or 
105,  201  Pac.  847.  company     to     inaugurate     a,     new 

93  State  V.  Darazzo,  97  Conn.  service.  State  v.  Department  of 
728,  118  Atl.  81.  Public  Works,  119  "Wash.  381,  206 

94  People  V.  Public  Service  Com-  Pac.  21. 

mission,    Second   Dist.,    193   N.   Y.  96  The   exemption   to   this  effect 

App.    Div.    322,    183    N.    Y.    Supp.  in  the  California  statute  requiring 

930.  transportation    companies    operat- 

95  This  is  true  in  Washington  in  ing  automobiles  or  auto  stages  to 
respect  to  motor  transportation  obtain  a  certificate  is  only  to  the 
companies.  The  existing  eertifi-  extent  of  the  operations  con- 
cate  holder  is  entitled  to  a  hear-  ducted  by  the  company  when  the 
ing  on  the  questions  whether  its  law  took  effect.  A  company  op- 
service  is  adequate  or  whether  its  crating  only  a  through  service  be- 
rates are  proper,  and  it  is  only  tween  certain  points  at  that  time 
after  a  hearing  and  an  order  en-  cannot  thereafter  establish  a  local 
tered  directing  it  to  change  its  service  between  such  points  with- 
schedule  or  rates  and  its  refusal  out  obtaining  a  certificate.  Motor 
to  obey  that  order  that  the  com-  Transit  Co.  v.  Eailroad  Commis- 
mission  has  power  to  issue  a  cer-  sion,  —  Cal.  — ,  209  Pac.  586. 
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tiflcate  as  of  right  does  not  relieve  it  from  regulations  adopted 
by  a  city  in  which  it  operates  governing  the  use  of  its  streets, 
or  from  regulation  by  the  commission.^''  In  Connecticut  the 
commission  has  power  to  supervise  the  holders  of  certificates  to 
operate  jitneys  as  to  their  routes,  fares,  speed,  schedules,  con- 
tinuity of  service,  and  the  convenience  and  safety  of  passengers 
and  the  public,  with  power  to  amend  or  revoke  any  certificate.'* 
In  Pennsylvania  the  commission  must  pass  upon  the  question 
of  the  convenience  or  necessity  of  the  public  of  any  contemplated 
change  in  the  facilities  of  a  public  service  company.  Its  orders 
in  this  respect  are  administrative,  and  since  they  are  made  from 
the  standpoint  of  the  public  accommodation,  convenience  or 
safety  solely,  cannot  be  made  the  foundation  for  the  judicial 
determination  of  what  franchises  do  or  do  not  belong  to  any 
corporation  interested,  but  such  matters  must  be  determined  by 
legal  proceedings  instituted  in  the  courts  for  that  purpose. 
When  the  state  or  a  municipality  is  a  party  to  the  proceeding, 
the  obligations  of  the  company  under  its  charter  and  contracts 
are  material  to  be  considered,  but  when  the  complainant  is  an 
individual,  having  no  interest  different  from  that  of  the  public, 
he  cannot  raise  any  question  other  than  whether  the  determina- 
tion of  the  commission  is  reasonable,  having  regard  to  the  gen- 
eral convenience  and  safety  of  the  public.*^ 

§4419.  Requiring  consent  of  board  or  commission  to  issu- 
ance of  stock  or  securities  by  public  service  corporation.    The 

state,  under  its  police  power,  and  within  reasonable  limitations, 
has  authority  to  regulate  or  prohibit  the  issue  of  bonds  secured 
by  mortgage  upon  the  properties  of  public  service  corporation.^ 
In  Michigan  the  Public  Utilities  Commission  has  power  to  fix 
the  amount  of  capital  stock  and  bonds  that  may  be  issued  by 
public   utility   corporations.*     The   amount   may   properly   be 

97  In  re  Sound  Transit  Co.,  119  1  State   v.   Public   Sefvice   Corn- 
Wash.  684,  206  Pae.  931.  mission,   289    Mo.   452,    233   S.   W. 

98Modeste    v.    Public    Utilities  388,  833. 

Commission,  97  Conn.  453,  117  Atl.  2  Hillsdale  Light  &  Fuel  Co.  v. 

494.  Michigan    Public    Utilities     Com- 

99 Passyunk  Ave. Business  Men's  mission,  220  Mich.  101,  189  N.  W. 

Ass'n   V.   Public   Service    Commis-  898. 
sion,  73  Pa.  Super.  Ct.  242. 
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fixed  at  the  value  of  the  company's  property.'  Under  the  Ohio 
statute  the  commission  has  authority  to  authorize  a  public 
utility  to  issue  stock  or  bonds  for  the  discharge  or  refunding  of 
obligations  incurred  for  money  loaned  to  the  utility  for  the 
purpose  of  discharging,  and  which  were  used  to  discharge, 
indebtedness  incurred  in  the  acquisition,  development  and  con- 
struction of  its  plant,  regardless  of  whether  such  obligations 
were  incurred  within  five  years  prior  to  filing  of  the  applica- 
tion. It  is  only  when  it  is  sought  to  issue  securities  for  the  re- 
imbursement of  moneys  expended  from  income  or  from  moneys 
in  the  treasury  that  the  statute  requires  the  expenditures  to 
have  been  made  within  five  years  next  prior  to  the  filing  of 
the  application.*  A  statute  prohibiting  the  commission  from 
authorizing  a  railroad  company  to  issue  bonds  for  additions 
made  more  than  five  years  before  the  application  for  authority 
is  unconstitutional  as  impairiiig  contract  obligations  in  so  far 
as  it  affects  the  right  of  a  company  to  issue  bonds  under  a 
mo"rtgage  given  before  the  enactment  of  the  statute.^  In  Illinois, 
if  the  action  of  the  commission  in  authorizing  a  corporation  to 
issue  increased  stock  is  premature  because  the  order  is  made 
before  the  increase  is  authorized  by  the  stockholders,  it  is 
validated  by  a  ratification  thereof  after  such  authorization,  as 

3  Hillsdale  Light   &  Fuel  Co.  v.  that   such   costs   were  incurred  in 

Michigan     Public     Utilities     Com-  erecting   the   company's   plant,   or 

mission,  220  Mich.  101,  189  N.  W.  are    usually    incurred    in    erecting 

893.  such    plants.      Hillsdale    Light    & 

Cost  of  reproduction  new,  less  Fuel  Co.  v.  Michigan  Public  Utili- 
depreciation,  is  evidence  of  value,  ties  Commission,  220  Mieh.  101, 
but  it  is  not  value,  nor  conclusive  189  N.  W.  893. 
evidence  of  value,  and  other  evi-  Value  as  fixed  by  the  eommis- 
dence  of  value  may  be  considered  sion  held  within  the  range  of  the 
in  connection  with  it.  Hillsdale  evidence  before  it,  and  not  re- 
Light  &  Fuel  Co.  V.  Michigan  Pub-  viewable  on  certiorari.  Hillsdale 
lie  Utilities  Commission,  220  Mich.  Light  &  Fuel  Co.  v.  Michigan  Pub- 
101,  189  N.  W.  893.  lie  Utilities  Commission,  220  Mieh. 

Held  not   error,  as  a  matter  of  101,  189  N..  W.  893. 

law,  for  the  commission  to  refuse  4  trumbull    &    Mahoning   Water 

to  accept  percentages  added  to  the  Co.    v.    Public    Utilities    Commis- 

value  of  the  tangible  property  of  sion,   104  Ohio   St.   90,   135   N.  E. 

the  company  in  certain  appraisals  449. 

for  ' '  overhead  construction  costs, ' '  6  State    v.   Public   Service    Com- 

where    there    was    no    proof    that  mission,    289    Mo.    452,    233   S.   W. 

they   were   proper  percentages,   or  388,  833. 
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where  the  commission  afterwards  denies  a  stockholder's  peti- 
tion for  a  rehearing,  and  enters  a  supplemental  order  amending 
the  original  order.® 

A  federal  statute  regulating  the  issuance  of  securities  by 
common  carriers  provides  that  the  interstate  commerce  com- 
mission may  authorize  a  common  carrier  to  issue  new  stock  or 
bonds.  An  order  of  the  commission  approving  the  issuance  of 
the  securities  merely  puts  the  company  in  the  position  where 
said  securities  will  be  valid  if  the  company  succeeds  in  getting 
the  proposed  consideration,  which  they  could  not  otherwise  be.' 
The  statute  requires  notice  to  the  governor  of  each  state  through 
which  the  carrier  passes,  and  the  state  authorities  may  oppose 
such  action,  but  apparently  no  one  else  can  object.  And  a 
stockholder  or  bondholder  of  the  company  concerned  cannot 
maintain  a  suit  to  enjoin,  set  aside,  annul  or  suspend  an  order 
of  the  commission  approving  the  issuance  of  the  securities.* 
The  commission  need  only  make  such  investigation  as  they  think 
necessary,  and  their  investigation  may  be  informal.  On  ap- 
plication by  a  corporation,  formed  to  take  over  the  property  of 
another  company  as  part  of  a  reorganization  plan,  to  issue 
securities  to  purchase  the  property  of  the  old  company  at  fore- 
closure sale,  the  commission  is  only  concerned  with  the  propriety 
of  exchanging  the  new  securities  for  the  old  property.  If  the 
property  is  adequate  it  is  unnecessary  for  it  to  go  into  the 
validity  of  its  acquisition  by  the  company  or  to  pass  upon  the 
reorganization  plan.^ 

§4420.  Requiring:  consent  of  commission  to  transfer  of 
property  of  public  service  corporation  or  consolidation  of 
corporations.^" 

§4421.  "Blue  Sky"  laws."  Under  so-called  Blue  Sky  laws 
in  a  number  of  states  stock  can  only  be  lawfully  issued  and 

6  Venner  v.  Public  Utilities  Com-  10  Transfer     of     property,     see 

mission,  302  111.  232,  134  N.  B.  17.  §  1218,   supra. 

'   7  Miller    v.    United    States,    277  Consolidation,  see   §  4675,  infra. 

Fed.  95.  11  Blue    Sky    Laws    is    the    sub- 

8  Miller    v.    United    States,    277  ject  of  a  note  in  15  A.  L.  E.  262. 
Fed.  95.  Application   of   Blue   Sky   Laws 

9  Miller  v.  United  States,  277  to  business  trusts,  see  §6112,  in- 
Fed.  95.  fra. 

1003 


§  4421] 


Private  Cokpokations 


[Ch.  58 


sold  with  the  sanction  of  a  designated  public  officer  or  board.^^ 
The  purpose  of  the  Blue  Sky  Laws  is  to  protect  the  public  from 
deceit  and  prevent  fraud  in  the  sale  and  disposition  of  stocks, 
bonds,  and  other  securities.^*  ' '  The  general  purpose  of  all  such 
laws  is  to  stop  the  sale  of  stock  in  fly-by-night  concerns,  vision- 
ary oil  weUs,  distant  gold  mines,  and  other  ill-considered  or 
fraudulent  enterprises. ' '  ^*  Such  statutes  are  a  proper  exercise 
of  a  state's  police  power.^^  The  Illinois'-^  and  Louisiana" 
statutes  do  not  violate  the  provisions  of  the  constitutions  of 
those  states  that  every  law  shall  embrace  but  one  subject  which 
shall  be  expressed  in  its  title.  And  the  Louisiana  statute  was 
passed  in  conformity  to  the  requirement  of  the  constitution 
that  every  bill  shall  be  read  on  three  different  days  in  each 
house.^*  Where  the  statute  is  penal  in  character,  it  cannot  be 
enlarged  by  construction. ^^  But  a  general  statutory  provision 
that  all  provisions  of  penal  statutes  are  to  be  construed  accord- 
ing to  the  fair  import  of  their  terms,  and  are  to  be  given  a 
reasonable  construction  with  a  view  to  effect  the  legislative  in- 
tent, applies  to  statutes  of  this  character.^-" 


12  Moore  v.  MofEatt,  —  Cal.  — , 
204  Pac.  220;  Lilley  v.  Sterling  Oil 
&  Refining  Co.,  108  Kan.  686,  197 
Pac.   201. 

13  Stewart  v.  Brady,  300  111.  425, 
133- N.  E.  310. 

The  purposes  of  the  Oklahoma 
statute  are:  "First,  to  prevent 
stockholders  and  promoters  from 
perpetrating  frauds  and  imposi- 
tions on  unsuspecting  investors  in 
hazardous  undertakings;  second, 
to  protect  credulous  and  incompe- 
tent persons  from  their  own  in- 
clinations to  speculate  in  hazard- 
ous enterprises,  entered  into  on 
their  own  account  or  on  the  ad- 
vice of  friends,  though  not  brought 
about  by  interested  promoters  or 
stockholders."  Hornaday  v.  State, 
— Okla.  Or.  — ,  208  Pac.  228. 

14  Hornaday  v.  State,  —  Okla. 
Cr.  — ,  208  Pac.  228;  Stewart  v. 
Brady,  300  111.  425,  133  N.  E.  310. 

The  purpose  of  the  statute  is  to 

1004 


protect  investors,  and  not  to  reg- 
ulate the  ordinary  business  of 
either  domestic  or  foreign  corpora- 
tions. Goodyear  v.  Meux,  143 
Tenn.  287,  228  S.  W.  57. 

15  Stewart  v.  Brady,  300  111.  425, 
133  N.  B.  310;  Schmidt  v.  Stortz, 
208  Mo.  App.  439,  236  S.  W.  694; 
Hornaday  v.  State,  ■ —  Okla.  Cr. 
— ,  208  Pac.  228. 

16  Stewart  v.  Brady,  300  111. 
425,  133  N.  E.  310. 

17  State  V.  Bauman,  148  La.  743, 
87  So.  732. 

18  State  V.  Bauman,  148  La.  743, 
87  So.  732. 

19  Kirk  V.  Farmers '  Union  Grain 
Agency,  103  Ore.  43,  202  Pac.  731. 

It  cannot  be  extended  by  the 
courts  to  include  cases  omitted  by 
the  legislature.  Gutterson  v.  Pear- 
sou,  —  Minn.  — ,  189  N.  W.  458. 

80  Kirk  V.  Farmers '  Union  Grain 
Agency,  103  Ore.  43,  202  Pac.  731. 
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Some  of  the  statutes  provide  thaf  the  term  "dealer"  shall  in- 
clude every  person  or  corporation  eng^ed  in  selling  to  others 
at  a  profit  or  on, commission  any  stocks,  bonds,  notes,  contracts 
or  other  securities  of  whatsoever  kind  or  character,^^  and  also 
any  domestic  corporation,  or  any  foreign  corporation  doing 
business  in  the  state,  -which  shall  offer  its  own  securities  for  sale 
to  the  public.*^  A  foreign  corporation  undertaking  to  establish 
a  wholesale  drug  business  in  the  state,  and  selling  shares  of  its 
stock  there,  is  within  the  Tennessee  statute.^*  In  Missouri  an 
unincorporated  building  and  loan  association  is  not  required  to 
obtain  permission  to  do  business  from  the  state  bank  commis- 
sioner under  the  Blue  Sky  Law.^*  The  Oklahoma  statute  pro- 
vides that  it  shall  not  apply  to  the  sale  of  stocks  or  bonds  where 
the  same  are  sold  for  cash  and  no  commission  or  fee  is  paid, 
directly  or  indirectly  for  the  sale  of  the  same,  and  no  expense 
for  such  sale  is  charged  either  to  the  company  or  the  purchaser 
of  such  securities.^^  And  the  Minnesota  statute  provides  that 
it  shall  not  apply  to  isolated  or  single  transactions.^^  Taking 
a  subscription  for  stock  is  within  a  statute  prohibiting  foreign 
corporations  from  selling  or  attempting  to  sell  stock  without 
complying  with  its  provisions.^'' 

Some  of  the  statutes  provide  that  the  term  "dealer"  shall  not 
include  an  owner,  not  issuer,  of  such  securities  so  owned  by  him 
when  such  sale  is  not  made  in  the  course  of  continued  and  suc- 
cessive transactions  of  a  similar  nature,^'  nor  one  who  in  a 
trust  capacity  created  by  law  lawfully  sells  any  securities  em- 

21  State  V.  Eraser,  —  Ore.  — ,  24  State  v.  Lee,  288  Mo.  679,  233 
209  Pac.  467.                                               S.  W.  20. 

22  State  V.  Fraser,  —  Ore.  — ,  ,25  Hornaday  v.  State,  —  Okla. 
209  Pae.  467.                                               Cr.  — ,  208  Pae.  228. 

A  corporation   selling  shares  of  26  State     v.      Summerland,      150 

its  own  increased  stock  was  held  Minn.  266,  185  N.  W.  255. 

not  to  be  a  dealer,  where  it  was  27Ehines     v.     Skinner     Packing 

not   sold   on    commission    or   at    a  Co.,  —  Neb.  — ,  187  N.  W.  874. 

profit  and  was  not  offered  to  the  28  State     v.      Summerland,     150 

public.     Cannon   v.   Farmers'  Un-  Minn.  266,  185  N.  W.  255. 

ion    Grain    Agency,    103    Ore.    26,  The  Minnesota  statute  does  not 

202    Pac.    725;    Kirk"  v.    Farmers'  prohibit  a  person  who  is  the  abso- 

TJnion  Grain  Agency,  103  Ore.  43,  lute   owner   of   stock   issued   by   a 

202  Pae.  731.  foreign     corporation     which     does 

28  Goodyear  v.  Meux,  143  Tenn.  not,  either  itself  or  through  others 

287,  228  S.  W.  57.  engage  in  the  business  within  the 
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braced  within  such  trust.^^  "The  Utah  statute  providing  that 
no  corporation  may  sell  or  offer  for  sale  its  stock  in  the  state 
■without  obtaining  a  license  does  not  apply  to  sales  by  individu- 
als.^" The  Iowa  statujte  expressly  permits  a  bona  fide  owner 
of  stock  to  seU,  exchange  or  otherwise  dispose  of  the  same,  pro- 
vided the  sale  is  made  in  good  faith,  and  not  for  the  purpose 
of  evading  the  statute.'^  The  Oklahoma  statute  has  been  held 
not  to  apply  to  a  purchase  by  an  individual,  without  solicitation 
or  influence  of  stock  sales  inducements  and  with  full  knowledge 
of  the  facts,  of  an  undivided  interest  in  an  undeveloped  oil 
lease,  with  the  expectation  of  becoming  one  of  its  promoters.'* 

The  term  "securities,"  as  defined  by  the  Wisconsin  statute, 
includes  only  money  obligations,  and  not  contracts  under  which 
services  are  to  be  rendered  or  other  obligations  are  incurred  that 
do  not  partake  of  a  sale  of  securities,  or  of  a  sharing  of  either 
the  capital  or  profits  of  a  company.**  A  written  contract  under- 
taking to  sell  a  patent  right  is  not  within  the  provision  of  the 
Kansas  statute  requiring  a  permit  for  the  sale  of  speculative 
securities,  in  view  of  the  statutory  definition  of  securities.** 

The  Illinois  statute  divides  securities  for  the  purposes  of  the 
act  into  four  classes.  Class  A  is  composed  of  securities  the  in- 
state of  selling  its  stock  or  secu-  &' Chemical  Co.,  57  TJtali  180,  193 
rities,     from     selling     such     stock       Pac.  1103. 

■vrithout  the  approval  of  the  com-  31  Evidence    held    to    sustain    a 

mission.  Gutterson  v.  Pearson,  —  finding  that  the  defendant  was 
Minn.  — ,  189  N.  W.  458.  not  within   this  exception.     State 

The  defendant  cannot  complain  v.  Brady,  194  Iowa  545,  188  N.  W. 
of  the  submission  of  the  question      669. 

whether  he  was   a   dealer   to   the  32  Hornaday   v.   State,  —  Okla. 

jury,    where    there    was    evidence       Cr.  — ,  208  Pac.  228. 
connecting  him  with  sales  made  in  33  So  it  does  not  include  a  con- 

the  course  of  continued  and  sue-  tract  of  membership  in  a  company 
cessive  transactions  of  a  similar  giving  the  member  a  right  for 
nature.  People  v.  Clum,  213  Mich.  twenty  years  to  purchase  mer- 
051,  15  A.  L.  E.  253,  182  N.  W.  chaudise  from  the  company  at  cost 
136.  plus    a,    very    small    per    cent    of 

29  That  a  person  is  the  secretary  profit,  but  giving  him  no  rights  in 
of  the  company  whose  stock  he  either  the  capital  or  profits  of  the 
sells  does  not  bring  him  within  company.  Creasy  Corporation  v. 
this  exception.  People  v.  Clum,  Enz  Bros.  Co.,  177  Wis.  49,  187 
213   Mich.   651,    15   A.   L.   E.    253,       N.  W.  666. 

182  N.  W.  136.  34Schmoyer  v.  Van   Hosen,   111 

30  Goddard  v.  General  Eeduotion      Kan.  759,  208  Pae,  554, 
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herent  qixalities  of  which  assure  their  sale  and  disposition 
without  the  perpetration  of  fraud,*^  and  class  B  of  securities  the 
inherent  qualities  of  which,  or  in  the  nature  of  one  or  both  par- 
ties to  the  sale  thereof,  a,ssure  their  sale  and  disposition  without 
the  perpetration  of  fraud.*®  Securities  based  on  established  in- 
come are  designated  as  securities  in  class  C,  and  speculative 
securities  based  on  prospective  income  are  designated  as  secu- 
rities in  class  D.*'  Securities  in  class  A,  and  sales  of  them,  are 
not  subject  to  the  provisions  of  the  act,  nor  are  securities  in 
class  B,  when  disposed  of  by  the  persons  and  in  the  manner 
provided  by  the  statute.'*  Securities  in  classes  C  and  D  are 
subject  to  the  provisions  of  the  act,  and  can  only  be  sold  upon 
compliance  with  its  terms,  which  are  much  more  onerous  with, 
respect  to  securities  in  class  D  than  those  in  class  C.*'  This 
classification,  and  the  various  exemptions  embraced  in  it,  does 
not  violate  the  due  process  of  law  clause  of  the  state  constitu- 
tion, nor  confer  special  privileges  in  violation  of  such  con- 
stitution.*'   The  inclusion  in  class  A  of  securities  listed  on  the 


36  People  ex  rel.  v.  Hill  Top 
Metals  Min.  Co.,  300  111.  564,  133 
N.   B.   303. 

The  particular  securities  compos- 
ing this  class  are  specified  in  sec- 
tion four  of  the  act.  See  Stewart 
V.  Brady,  300  111.  425,  133  N.  E. 
310. 

"The  expression  'inherent  quali- 
ties' refers  to  the  character  of  the 
securities,  and  the  expression  'as- 
sure their  sale  and  disposition 
without  the  perpetration  of  fraud' 
refers  to  the  assurance  from  their 
character  that  they  are  not  likely 
to  be  the  subject  of  fraudulent 
transactions."  Stewart  v.  Brady, 
300  111.  425,  133  N.  E.  310. 

36  People  ex  rel.  v.  Hill  Top 
Metals  Min.  Co.,  300  111.  564,  133 
N.  B.   303.     ■ 

37  People  ex  rel.  v.  Hill  Top 
Metals  Min.  Co.',  300  111.  564,  133 
N.  E.  303;  Stewart  v.  Brady,  300 
111.   425,   133   N.   E.    310. 

88  People    ex    rel.    v.    Hill    Top 


Metals  Min.  Co.,  300  111.  564,  133 
N.  B.  303;  Stewart  v.  Brady,  300 
111.  425,  133  N.  E.  310. 

39  Stewart  v.  Brady,  300  111.  425, 
133  N.   E.   310. 

As  to  the  requirements  in  re- 
spect to  securities  in  these  classes, 
see  People  ex  rel.  v.  Hill  Top 
Metals  Min.  Co.,  300  111.  564,  133 
N.  E.  303. 

The  statements  and  documents 
required  to  be  filed  in  respect  to 
class  D  securities  must,  from  the 
nature  of  the  information  they  are 
required  to  give,  be  made  and  filed 
by  the  company  issuing  the  securi- 
ties. Hence  in  an  action  to  re- 
cover back  money  paid  for  securi- 
ties of  that  class  sold  without 
complying  with  the  statute,  it  is 
sufficient  to  allege  that  the  com- 
pany did  not  comply  with  it. 
Stewart  v.  Brady,  300  111.  425,  133 
N.  E.  310. 

40  Stewart  v.  Brady,  300  111.  425, 
133  N.  E.  310. 
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stock  exchanges  of  certain  named  cities,  and  their  consequent 
exemption  from  the  operation  of  the  act,  is  not  invalid  as  grant- 
ing special  privileges  to  the  exchanges  named,  or  as  unjustly 
discriminating  between  those  named  and  those  not  named.*'^ 
Nor  is  the  exemption  of  securities  sold  by  certain  classes  of 
corporations  or  associations,  such  as  banks,  trust  companies,  etc., 
invalid  as  granting  to  them  a  special  privilege  denied  to  other 
dealers,  in  violation  of  the  state  constitution.*^  It  was  com- 
petent for  the  legislature  to  adopt  the  basis  of  established  in- 
come and  prospective  income  as  a  standard  for  the  division 
between  securities  in  classes  C  and  D,  and  to  require  that  the 
statements  filed,  pursuant  to  the  provisions  of  the  statute,  in 
regard  to  class  D  securities  and  every  circular  or  prospectus  in 
regard  to  such  securities  must  state  that  they  are  speculative 
securities.**  The  statute  also  requires  promotion  stock  to  be 
put  in  escrow,  and  provides  that  it  cannot  legally  be  sold  until 
qualified  under  class  C.**  The  decision  of  the  circuit  court  on 
application  for  a  writ  of  mandamus  to  require  the  secretary 
of  state  to  file  a  statement  presented  to  him  for  the  purpose  of 
classifying  stock  in  class  C  is  not  reviewable  by  writ  of  error 
or  otherwise  at  the  instance  of  either  the  petitioner  or  the 
secretary  of  state.**  An  allegation  that  the  securities  bought 
by  the  plaintiff  were  class  D  securities  is  not  a  legal  conclusion, 
but  is  sufficient.*^ 

Under  some  of  the  statutes  the  designated  officer  has  power 
to  impose  conditions  on  the  sale  of  stock  by  the  corporation,*'' 

41  Stewart  v.  Brady,  300  111.  425,  such  as  can  fairly  be  said  to  be 
133   N.   E.   310.  necessary   to   safety   and   security, 

42  Stewart  v.  Brady,  300  111.  425,  and  to  prevent  the  defrauding  of 
133  N.  E.  310.  purchasers   of   the   securities.      He 

43  Stewart  v.  Brady,  300  111.  425,  has  no  right  to  impose  conditions 
133  N.  E.  310.  which    are    unjust,    unfair    or    in- 

44  People  ex  rel.  v.  Hill  Top  equitable  to  the  applicant,  but  it 
Metals  Min.  Co.,  300  111.  564,  133  will  not  be  assumed  in  advance 
N.   E.   303.  of  his  action  that  he  will  impose 

45  People  ex  rel.  v.  Emmerson,  such  conditions.  Agn,ew  v.  Daugh- 
294  111.  219,  128  N.  E.  385.  erty,  —  Gal.  — ,  209  Pac.   34. 

46  Stewart  v.  Brady,  300  111.  425,  A  provision  in  a  permit  author- 
133    N.    E.    310.  izing  the  sale  of  stock  at  $30  per 

47  Winters  v.  Lindsay,  52  Cal.  share  upon  condition  that  the  total 
App.  93,  198  Pac.  43.  compensation,    commission    or    ex- 

The  conditions  imposed  must  be      pense  to  be  paid  or  incurred  in  the 
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but  a  sale  in  violation  of  such  conditions  will  not  render  thi 
stock  sold  void  unless  the  statute  so  provides.*'  Where  by  the 
terms  of  a  written  contract  between  the  ofScers  of  a  corporation 
and  the  securities  commission,  the  commission  grants  the  com- 
pany a  temporary  permit  to  sell  a  specified  amount  of  stock 
good  until  a  meeting  of  the  commission  and  the  granting  or 
refusal  of  a  permanent  certificate  for  the  sale  of  the  company's 
stock,  in  consideration  of  the  deposit  in  escrow  with  the  com- 
mission of  stock  held  by  the  officers  of  the  company,  and  it  is 
provided  that  the  stock  so  deposited  shall  be  returned  to  the 
depositors  when  the  commission  takes  final  action  on  the  com- 
pany's application,  the  commissioii  must  return  such  stock  in 
accordance  with  the  terms  of  the  agreement  when  it  holds  a 
meeting  and  refuses  to  grant  a  permanent  certificate,  and  it  has 
no  right  to  refuse  to  return  it  until  money  paid  for  stock  sold 
under  the  temporary  permit  has  been  returned  to  the  pur- 
chasers.** And  in  case  it  refuses  to  return  the  stock  as  agreed, 
the  depositors  may  maintain  a  suit  against  it  to  recover  the 
same,^"  even  though  the  president  of  the  commission  who  made 
the  contract  in  its  behalf  had  no  authority  to  do  so.^^  Where 
such  a  contract  is  plain  and  unmistakable  in  its  terms,  it  must 
be  enforced  as  made,  and  the  commission  cannot  show  that  the 
intent  of  the  parties  was  different  from  that  expressed  in  the 
writing.^*  • 

sale   of   any   of   said   shares   shall  maintained    without    its    consent, 

not    exceed    20    per    cent    of    the ,  nor  does  it,  involve  an  interference 

selling  price   thereof,   means   that  by    the     court     with     the     discre- 

the  corporation  may  pay  compensa-  tionary   exercise    of   governmental 

tion,  commission  or  expense  of  the  and        administrative        functions 

sale   of  the   stock  out   of   and   up  vested    in    the    commission.       Ab- 

to  20  per  cent  of  the  price  of  $30  bott  v.  Louisiana   Securities  Com- 

per  share  at  which  it  is  authorized  mission,  149  La.  354,  89  So.  211. 
to   sell   the   stock,   and   a    sale   at  The  corporation  is  not  a  neees- 

$25  per  share  is  within  it.     Moore  sary  party  to  such  a  suit.     Abbott 

V.   Moffatt,  —   Cal.   — ,   204   Pac.  v.    Louisiana    Securities    Commis- 

220.  sion,  149  La.  354,  89  So.  211. 

48  Winters   v.   Lindsay,    52    Cal.  61  Abbott    v.    Louisiana    Securi- 
App.  93,  198  Pac.  43.  ties   Commission,   149  La.   354,  89 

49  Abbott    V.    Louisiana    Securi-  So.    211. 

ties   Commission,  149  La.   354,   89  B2  Abbott    v.    Louisiana    Seouri- 

So.  211.  ties    Commission,   149   La.   354,   89 

BO  Such    a    suit    is    not    a    suit  So.  211. 
against  the  state  which  cannot  be 
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Under  the  Iowa  statute  the  permit  is  issued  subject  to  revoca- 
tion or  cancellation  by  the  secretary  of  state. ^'  The  Minnesota 
statute  provides  that  the  securities  commission  may  suspend  a 
license  to  sell  stock  or  securities  if  it  finds  that  the  proposed 
plan  of  business  of  the  company  or  its  proposed  stock  or  secu- 
rities are  fraudulent  or  are  of  such  a  nature  that  the  sale  of 
such  stock  or  securities  v^ould,  in  the  opinion  of  the  commis- 
sion, work  a  fraud  upon  the  purchaser.^*  A  provision  giving  a 
party,  who  is  denied  a  permit  or  whose  permit  is  canceled,  a 
right  of  appeal  to  the  state  executive  council  and  a  right  to  a 
hearing  before  the  appellate  tribunal  so  provided  is  a  sufficient 
compliance  with  the  constitutional  guaranty  of  due  process  of 
law.^^ 

The  issuance  and  sale  of  stock  or  securities,  or  an  agreement 
for  such  sale,  in  violation  of  the  statute  is  illegal  and  void.^® 
So  a  subscription  contract  made  with  a  corporation  which  has 
not  complied  with  the  statute  cannot  be  enforced  by  its  trustee  in 
bankruptcy.^''  And  notes  taken  for  the  full  amount  of  a  sub- 
scription to  stock  are  void  where  the  permit  authorizes  a  sale 
upon  subscription  agreements  providing  for  payment  of  a  speci- 
fied percentage  of  the  subscription  price  in  cash  and  the  giving 
of  notes  for  the  balance.**    A  sale  of  stock  issued  by  a  Maine 

53  state  V.  Brady,  194  Iowa  545,  corporation  in  Missouri  without 
188  N.  W.  '669.  having   complied  with  the   statute 

54  Commission  held  not  justi-  of  that  state  is  void.  Ehines  v. 
fied  in  suspending  the  license  of  Skinner  Packing  Co.,  —  Neb.  — , 
an  investor's  syndicate  to  sell  in-  187   N.   W.    874. 

stalment     savings     certificates     on  A  contract  for  the  purchase  of 

the    ground    that    they    worked    a  stock   in   violation   of  the   statute 

fraud     upon     purchasers.      In     re  is     malum     prohibitum     and     not 

Investors'^  Syndicate,    147    Minn.  malum  in   ae.     Schmidt  v.   Stortz, 

217,  179  N.  W.  1001.  208  Mo.  App.  439,  236  S.  W.  694. 

65  State  V.  Brady,  194  Iowa  546,  57  Failure   of  a  foreign  corpora- 

188  N.  W.  669.  tion   to    comply   with   the    statute 

56  Domeuigoni  v.  Imperial  Live  may  be  set  up  as  a  defense  to 
Stock  &  Mortgage  Co.,  —  Cal.  — ,  an  action  by  its  trustee  in  bank- 
209  Pac.  36;  Stewart  v.  Brady,  ruptey  to  recover  the  par  value  of 
300  111.  425,  138  N.  E.  310;  stock  given  as  a  bonus  to  a  sub- 
Schmidt  V.  Stortz,  208  Mo.  App.  scriber  as  for  an  unpaid  subserip- 
439,  236  S.  W.  694;  Creasy  Cor-  tion.  Goodyear  v.  Meux,  143  Tenn. 
poration  v.  Enz  Bros.  Co.,  177  Wis.  287,  228  S.  "W.  57. 
49,   187   N.   W.   666.  68  Where    the    permit    permitted 

A    sale    of    stock   by    a,    foreign  the    sale    of   stock   upon    subscrip- 
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corporation,  having  a  principal  place  of  business  in  Nebraska, 
may  be  declared  void  in  Nebraska,  if  made  in  Missouri  to  a 
resident  of  Missouri  in  defiance  of  the  Missouri  statute.^'  That 
securities  were  sold  in  violation  of  the  statute  may  be  set  up  as 
a  defense  to  an  action  on  notes  given  for  the  purchase  price.^" 
A  court  of  equity  will  not  give  relief  to  either  party  to  such  an 
invalid  sale  or  agreement,  where  they  are  in  pari  delicto,  even 
though  the  point  that  it  is  invalid  is  not  raised  by  either  party.^^ 
So  it  will  not  cancel  notes  given  for  stock  in  violation  of  the 
permit  under  which  it  is  sold,  at  the  instance  of  the  maker 
thereof,  since  he  is  a  party  to  the  illegal  agreement  and  equally 
guilty  with  the  maker.®^  But  a  person  purchasing  stock  of  a 
foreign  corporation  through  its  agent  has  a  right  to  assume  that 
it  and  its  agents  have  complied  with  the  law,  and,  where  he 
discovers  that  they  have  not  done  so,  and  has  not  himself 
violated  the  statute,  nor  participated  with  the  corporation  or 
its  agents  in  any  criminal  act,  he  may  rescind  the  contract  and 


tion  agreements  providing  for  the 
payment  of  25  per  cent  of  the  sub- 
scription price  in  cash  and  the 
giving  of  notes  for  the  balance, 
and  a  purchaser  gave  his  note  to 
the  corporation  for  75  per  cent  of 
the  price,  and  executed  another 
note  for  the  remaining  25  per  cent, 
payable  to  himself,  which  he  in- 
dorsed and  delivered  to  the  agent 
of  the  company  who  negotiated  the 
sale,  and  the  smaller  note  was 
afterwards  discounted  at  a  bank, 
and  it  was  contended  that  the  sell- 
ing agent  was  appointed  by  the 
purchaser  as  his  agent  to  discount 
the  smaller  note  and  to  apply  the 
proceeds  to  the  making  of  the  re- 
quired cash  payment,  it  was  held 
that  the  arrangement  was  a  subter- 
tuge  to  violate  the  permit  and 
the  law,  and  that  the  contract  and 
notes  were  void.  Domenigoni  v. 
Imperial  Live  Stock  &  Mortgage 
Co.,  —  Cal.  — ,  209  Pac.  36. 


59  Ehines  v.  Skinner  Packing  Co., 
—  Neb.  — ,  187  N.  W.  874. 

Where  a  Maine  corporation  hav- 
ing a  principal  place  of  business 
in  Nebraska  sends  its  agents  from 
there  to  Missouri  and  in  the  latter 
state  persuades  a  resident  of  that 
state  to  sign  a  subscription  for 
stock  and  a,  note  for  the  purchase 
price,  and  the  stock  is  delivered 
and  accepted-  in  Missouri,  the  sale 
is  a  Missouri  transaction.  Ehines 
v.  Skinner  Packing  Co.,  —  Neb.  — , 
187  N.  W.  874. 

60  6ener-al  allegations  in  an  an- 
swer as  to  a  violation  of  the  stat- 
ute held  sufficient  as  against  a 
demurrer.  Karl  v.  Maloney,  111 
Kan.  93,  205  Pac.  1037. 

61  Domenigoni  v.  Imperial  Live 
Stock  &  Mortgage  Co.,  —  Cal.  — , 
309  Pac.  36. 

62  Domenigoni  v.  Imperial  Live 
Stock  &  Mortgage  Co.,  —  Cal.  — , 
209  Pac.  36. 
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recover  back  what  he  has  paid  under  it.^'  Failure  to  prove  a 
permit  to  deal  in  the  stock  is  only  prima  facie  evidence  of  the 
void  character  of  a  sale  of  it  by  the  corporation,  and  production 
of  such  a  permit  makes  a  prima  facie  ease  for  the  plaintiff  in 
an  action  on  notes  given  for  the  purchase  or  subscription  priee.^* 
The  Illinois  statute  expressly  provides  that  the  seller  of  securities 
sold  in  violation  of  its  provisions,  and  every  solicitor,  agent  or 
broker  for  such  seller,  who  shall  have  knowingly  performed  any 
act  or  in  any  way  furthered  such  sale,  shall  be  jointly  and 
severally  liable  to  the  purchaser  for  the  amount  paid,  together 
with  his  reasonable  attorney's  fees,  in  any  action  brought  to 
recover  such  amount.®^  And  the  purchaser  may  recover  under 
this  provision  in  an  action  for  money  had  and  received.** 

The  statutes  generally  make  a  violation  of  their  provisions  a 
criminal  offense.*''  The  Minnesota  statute  makes  it  a  misde- 
meanor to  circulate  any  printed  or  written  matter  containing 
an  offer  of  or  a  solicitation  to  purchase  securities  of  any  kind, 
not  exempt  under  the  terms  of  the  act,  unless  such  offer  of  or 
solicitation  to  purchase  such  securities  shall  have  been  approved 
by  the  securities  commission.**    A  person  cannot  be  convicted 

action  in  question  are  guilty. 
Kirk  V.  Farmers'  Union  Grain 
Agency,  103  Ore.  43,  202  Pac.  731. 

In  a  prosecution  for  selling 
stock  after  a  permit  to  sell  it  had 
been  canceled,  where  it  appeared 
that  the  sale  had  been  made  after 
the  permit  had  been  canceled,  it 
was  held  to  be  immaterial  that  it 
appeared  that  the  permit  would 
have  expired  of  its  own  limitation 
before  the  sale  was  made  if  it  had 
not  been  canceled.  State  v.  Brady, 
194  Iowa  545,  188  N.  W.  669. 

Evidence  in  prosecution  for  sell- 
ing stock  in  a  foreign  corporation 
after  defendant's  permit  to  sell  it 
had  been  canceled,  held  sufficient 
to  sustain  a  conviction.  State  v. 
Brady,  194  Iowa  545,  188  N.  W. 
669. 

68  Grutterson  v.  Pearson,  — 
Minn.  — ,  189  N.  W.  458. 

Even   if   this    provision    applies 


63  Rhines  v.  Skinner  Packing  Co., 
-  Neb.  — ,  187  N.  W.  874. 

64  Lone  Tree  Bank  v.  Timmer- 
man,  193  Iowa  1320,  188  N.  W. 
856. 

65  Stewart  v.  Brady,  300  111.  425, 
133   N.   E.   310. 

Interest  is  not  recoverable  under 
this  provision.  Stewart  v.  Brady, 
300  111.  425,  133  N.  E.  310. 

66  Stewart  v.  Brady,  300  III.  425, 
133  N.  E.  310. 

67  The  Illinois  statute  makes  it 
a  misdemeanor  for  any  solicitor, 
agent  or  broker  to  sell  or  ofEer 
to  sell  any  securities  in  class  D 
without  complying  with  its  provi- 
sions. I'eople  ex  rel.  v.  Hill  Top 
Metals  Min.  Co.,  300  111.  564,  133 
N.   E.   303. 

Where  a  corporation  is  a  dealer 
and  violates  the  provisions  of  the 
statute,  both  it  and  its  officers 
through  whom  it  acts  in  the  trans- 
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for  selling  stock  in  violation  of  the  statute  where  the  sale  takes 
place  in  another  state.®®  But  a  broker  may  be  criminally  re- 
sponsible for  sales  made  through  a  branch  office  of  his  business 
in  the  state,  though  he  was  not  in  the  state  when  they  were  made, 
where  he  had  previously,  while  in  the  state,  directed  or  arranged 
for  them  to  be  made.'"  A  corporation  is  capable  of  committing 
the  crime  defined  and  punished  by  statutes  of  this  character.'^ 
An  officer  of  a  corporation  through  whom  it  sells  stock  in  viola- 
tion of  the  statute,  or  who  actively  participates  in  such  sale, 
may  be  indicted  and  punished  as  a  principal,  though  he  is  not 
a  dealer  within  the  statutory  definition,  where  the  statute  abol- 
ishes the  common-law  distinction  between  principals  and  acces- 
saries before  the  fact  and  provides  that  all  persons  concerned  in 
the  commission  of  a  crime  must  be  indicted,  tried  and  punished 
as  principals.''^  Under  the  Oregon  statute  on  a  prosecution  of 
an  officer  of  a  corporation  for  participating  with  the  corpora- 
tion in  offering  shares  of  the  corporation's  own  stock  for  sale 
without  having  complied  with  the  statute,  it  is  immaterial 
whether  any  profit  has  been  made  by  the  corporation  or  such 
officer  on  actual  sales  of  the  stock.'*  Equity  will  not  enjoin  the 
district  attorney  from  prosecuting  a  person  under  the  Blue  Sky 
Law  for  a  fraudulent  transaction  even  though  the  law  is  un- 
to sales  of  stock  by  an  absolute  the  sale  was  made  in  Missouri, 
owner  thereof,  it  does  not  bring  People  ex  rel.  v.  Hill  Top  Metals 
him  within  other  prohibitory  pro-  Min.  Co.,  '300  111.  564,  133  N.  E. 
visions  of  the   act.     Gutterson   v.       303. 

Pearson,  —  Minn.  — ,  189  N.  W.  70  Ex   parte    Crowley,    268    Fed. 

458.  1016. 

69  Where    a   person    in    Chicago  71  State   v.   Fraser,   —   Ore.   — , 

desiring   to  purchase   stock  in   an       209  Pac.  467. 

Arizona  corporation  signed  an  ap-  7*  State   v.   Fraser,  —  Ore.   — , 

plication  therefor,  in  the  form  of       209  Pac.  467. 

a  letter,   which  was   furnished   to  He  may  be  charged  directly  as 

him  by  the  company's  agent  in  a  principal,  or  the  indictment  may 
Chicago,  and  the  agent  took  his  set  out  facts  showing  him  to  have 
money,  deposited  it  in  his  personal  been  an  accessary  before  the  fact, 
account,  and  sent  his  personal  State  v.  Eraser,  —  Ore.  — ,  209 
check  with  the  purchaser's  appli-       Pac.   467. 

cation  to  the  company's  president  73  Hence  an  instruction  intimat- 

in  Missouri  who  accepted  the  ap-  ing  that  the  element  of  profit  is 
plication  there  and  sent  the  pur-  involved  is  favorable  to  the  plain- 
chaser  a  stock  certificate  from  tiff.  State  v.  Fraser,  —  Ore.  — , 
there   by  mail,   it   was   held   that      209  Pac.  467. 
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constitutional,  since  such  person  comes  into  court  with  unclean 
hands.''*  The  guilt  of  the  defendant  depends  upon  whether  he 
violated  the  statute  as  it  existed  when  the  acts  charged  are 
alleged  to  have  been  committed.  Subsequent  amendments 
broadening  the  statute  cannot  be  considered.''^  Where  the  stat- 
ute requires  the  forbidden  acts  to  have  been  committed  know- 
ingly or  with  knowledge,  actual  knowledge  must  be  shown.''® 
In  a  prosecution  under  the  Iowa  statute  for  selling  stock  after 
the  cancellation  of  a  permit  to  sell  it,  it  is  not  necessary  to 
allege  that  the  defendant  knew  that  the  permit  had  been  can- 
celed.'''' In  Minnesota,  where  it  appears  from  the  indictment 
that  the  defendants  were  not  the  issuers  or  owners  of  the  se- 
curities alleged  to  have  been  sold,  sufficient  facts  must  be 
pleaded  to  show  that  they  were  dealers  in  such  securities.''*  A 
conviction  cannot  be  sustained  under  an  indictment  charging  a 
violation  of  a  section  of  the  statute  which  merely  deals  with  the 
securities  which  are  and  which  are  not  affected  by  the  statute, 
and  in  no  manner  creates  any  offense.'"  Nor  can  a  conviction 
under  such  an  indictment  be  sustained  under  another  section 
prescribing  an  offense,  where  the  facts  necessary  to  show  a 
violation  of  the  latter  section  are  not  alleged  or  are  not  proved." 
Time  is  not  of  the  essence  of  the  offense,  and  an  information 
charging  that  it  was  committed  on  a  specified  day  may  be 
amended  so  as  to  charge  that  it  was  committed  on  that  day 
' '  and  divers  other  days  and  dates. ' '  *^  Evidence  of  actual  sales 
by  the  corporation  is  admissible  to  show  that  it  was  offering  its 
stock  for  sale  to  the  public.*^ 

§  4422.  Regulations  forbidding  discriminations.**    The  Inter- 
state   Commerce   Act  forbids  unjust   discriminations   or    pref- 

74  Jose   V.   XJtley,   18'5   Cal.   656,  80  Wisniewski  v.   State,  —  "Wis. 
199    Pae.    1037.  — ,  189  N.  W.  142. 

75  Wisniewski  v.  State,  —  Wis.  81  People  v.  Clum,  213  Mich.  651, 
— ,  189  N.  W.  142.  15  A.  L.  E.  253,  182  N.  W.  136. 

76  Wisniewski  v.   State,  —  Wis.  82  State   v.   Fraser,   —  Ore.   — , 
— ,  189  N.  W.  142.  209  Pac.  467. 

77  State  V.  Brady,  194  Iowa  545,  83  Discrimination    in    rates,    see 
188  N.   W.   669.  §§4498-4516,  infra. 

78  State     V.      Summerland,      150  Eight   of   electrical   company  to 
Minn.  266,  185  N.  W.  255.  discriminate     against     a     concern 

79  Wisniewski  v.  State,  —  Wis.  which    desires    service    for    resale, 
— ,189  N.  W.  142.  see  North  Carolina  Public  Service 
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erences.8*  The  statutory  duty  of  a  carrier  not  to  give  undue 
or  unreasonable  preference  or  advantage  to  any  shipper  or 
locality,  or  to  any  particular  description  of  traffic,  applies  only 
to  circumstances  or  conditions  substantially  similar.**  In  New 
York  statutes  expressly  forbid  discrimination  by  telegraph  and 
telephone  companies  in  favor  of  or  against  any  person,  corpora- 
tion or  locality,*®  and  require  such  companies  to  receive  dis- 
patches from  and  for  other  telegraph  or  telephone  lines  or  cor- 
porations and  to  transmit  the  same  with  impartiality  and  good 
faith  and  in  the  order  in  which  they  are  received.*''  "Impar- 
tiality" requires  impartiality  of  credit  as  well  as  impartiality  of 
service,  and  forbids  discrimination  against  a  competing  com- 
pany by  refusing  it  credit  extended  to  other  customers  of  like 
standing.  And  the  Public  Service  Commission  may  require  a 
telegraph  company  to  extend  credit  to  a  competing  telegraph 
company  for  whom  it  transmits  messages  to  the  same  extent 
and  under  the  same  circumstances  as  it  extends  credit  to  its 
other  customers.**  In  Oklahoma  the  corporation  commission  has 
power  to  order  a  cotton  gin  company  to  render  similar  service 


Co.  V.  Southern  Power  Co.,  282  Fed. 
837,  certiorari  denied  43  Sup.  Ct. 
94;  and  note  in  12  A.  L.  R.  327. 
Eight  to  give  exclusive  privilege 
of  soliciting  patronage  at  railroad 
stations  or  on  trains  is  the  subject 
of  a  note  in  15  A.  L.  R.  356. 

84  Fort  Worth  &  E.  G.  Ry.  Co. 
V.  Burns,  —  Tex.  Civ.  App.  — , 
242  S.  W.  295;  Lindenbnrg  v. 
American  Ry.  Exp.  Co.,  88  W.  Va. 
439,  106  S.  E.  884. 

Discrimination  in  the  distribu- 
tion of  ears  among  coal  mines,  see 
Cleveland  &  W.  Coal  Co.  v.  Balti- 
more &  0.  R.  Co.,  283  Fed.  996. 

85  Cleveland  Provision  Co.  v. 
Public  Utilities  Commission,  104 
Ohio  St.  253,  135  N.  E.  612. 

86  A  telegraph  company  present- 
ing itself  as  a  customer  to  a  com- 
peting telegraph  company  is  a 
part  of  the  general  public  and  is 
entitled  to  the  same  privileges  and 


rights  as  any  other  customer,  and 
no  discrimination  may  be  made 
against  it.  People  ex  rel.  Western 
U.  Tel.  Co.  v.  Public  Service  Com- 
mission, 230  N.  Y.  95,  12  A.  L.  R. 
960,  129  N.  E.  220,  rev'g  192  N. 
Y.  App.  Div.  748,  183  N.  Y.  Supp. 
659. 

87  People  ex  rel.  Western  U.  Tel. 
Co.  V.  Public  Service  Commission, 
230  N.  Y.  95,  12  A.  L.  E.  960,  129 
N.  E.  220,  rev'g  192  N.  Y.  App. 
Div.  748,  183  N.  Y.  Supp.  659. 

88  People  ex  rel.  Western  TJ. 
Tel.  Co.  V.  Public  Service  Commis- 
sion, 230  2Sr.  Y.  95,  12  A.  L.  E. 
960,  129  N.  E.  220,  rev'g  192  N. 
Y.  App.  Div.  748,  183  N.  Y.  Supp. 
659,  cited  to  the  contrary  in  10 
Fletcher  Cyc.  Corp.,  §4453,  n.  71. 

Discrimination  by  public  utility 
in  the  extension  of  credit  is  the 
subject  of  a  note  in  12  A.  L.  R. 
964. 
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to  persons  engaged  in  purchasing  seed  cotton  and  cotton  seed 
alike,  and  without  discrimination,  and  to  order  it  to  cancel  all 
agreements  in  restraint  of  trade.*'  An  order  of  a  commission 
requiring  a  railroad  to  furnish  switching  service  to  a  shipper 
to  the  lines  of  another  carrier  on  the  same  terms  that  it  fur- 
nishes such  service  to  other  shippers  does  not  require  it  to  give 
the  use  of  its  terminal  facilities  to  another  carrier  engaged  in 
like  business,  in  violation  of  the  Illinois  statute.  A  carrier 
which  has  voluntarily  opened  its  terminal  facilities  for  switch- 
ing to  some  shippers  and  for  some  purposes  cannot  avail  itself 
of  the  statute  to  escape  giving  similar  service  to  others.*" 

A  telephone  company  may  refuse,  at  the  request  of  the  police, 
to  furnish  service  to  premises  where  persons  have  been  arrested 
charged  with  a  criminal  offense  in  connection  with  the  use  of 
the  telephone  there,  where  it  appears  that  such  charge  was  not 
made  arbitrarily  or  on  mere  suspicion,  but  in  good  faith  and 
on  probable  cause.'^  A  California  statute  in  relation  to  water 
companies  furnishing  water  for  irrigation  provides  that  as  be- 
tween consumers  who  have  been  voluntarily  admitted  to  par- 
ticipate by  the  corporation  in  its  supply  of  water  or  been  re- 
quired to  be  supplied  by  an  order  of  the  railroad  commission, 
there  shall  be  no  priority  in  times  of  shortage,  and  that  in  such 
times  the  company  shall  he  required  to  apportion  such  supply 
ratably  among  its  consumers.'*  Under  this  provision,  and  re- 
gardless of  it,  a  consumer  has  no  vested  right  to  service  in  full 
in  times  of  shortage  in  preference  to  consumers  who  became  such 
after  he  did,  but  the  water  available  must  be  prorated  among 
all  consumers,  regardless  of  when  they  became  such,  and  espe- 
cially is  this  true  as  to  consumers  who  became  such  after  the 
passage  of  the  statute.  As  so  construed  the  statute  is  valid.'' 
Eegular  consumers  may  be  entitled  to  a  preference  as  against 

89 Planters'    Cotton    &    Ginning  92 Butte    County    Water    Users' 

Co.   V.   West  Bros.,   82  Okla.   145,  Ass'n  v.  Railroad  Commission,  185 

198  Pae.  855.  Cal.  218,  196  Pac.  265. 

90  Public  Utilities  Commission  98  Butte  County  Water  Users ' 
V.  Cleveland,  C,  G.  &  St.  L.  E.  Co.,  Ass  'n  v.  Eailroad  Commission,  185 
301  111.  219,  133  N.  E.  722.  Cal.  218,  196  Pae.  265. 

91  People  ex  rel.  Hiegel  v.  New 
York  Tel.  Co.,  119  N.  Y.  Misc.  61, 
195  N.  Y.  Supp.  332. 
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consumers  whom  the  company  has  agreed  to  serve  only  when  it 
has  a  surplus  over  and  kbove  the  needs  of  its  regular  con- 


sumers.^ 

§4423.  Regulations  to  prevent  corporations  withdrawing, 
wholly  or  in  part,  from  public  service.'*  Unless  bound  to  the 
contrary  by  a  contract,  a  public  service  corporation,  such  as  a 
telephone  company,  may  cease  operating  and  stop  its  work,  if 
it  finds  continued  operation  unremunerative.'^  And  in  the  ab- 
sence of  any  specific  contract  on  the  subject,  a  traction  com- 
pany cannot  be  compelled  to  operate  under  rates  which  will 
result  in  a  continuing  loss  and  the  eventual  exhaustion  of  the 
entire  capital  invested  in  the  enterprise,  and  where  its  charter 
fixes  maximum  rates  which  will  result  in  such  a  loss,  it  may 
abandon  and  return  to  the  state  its  charter,  franchises  and 
privileges,  and  cease  its  operations  and  liquidate  its  affairs.^'' 
It  has  been  said  that  a  foreign  public  service  corporation  will 
be  restrained  from  exercising  its  right  to  cease  carrying  on  its 
business  in  the  state,  because  of  its  inability  to  earn  a  reasonable 
return  from  its  operation,  for  such  a  reasonable  time  as  will 
permit  the  state  to  meet  the  situation  and  endeavor  to  provide 
for  the  service  of  the  public.'*  In  Texas  a  street  railway  may 
remove  or  abandon  a  part  of  its  line  in  the  absence  of  a  provi- 
sion to  the  contrary  in  its  franchise.®'  In  Illinois,  if  a  street 
railway  company  is  making  a  sufficient  return  on  its  investment 
on  the  street  railway  service  to  make  a  reasonable  profit  on  its 
entire  outlay,  it  cannot  abandon  any  part  of  its  system  in  the 

94  Butte    County    Water    Users '  97  Charleston-Isle  of  Palms  Trae- 

Ass'n  V.  Railroad  Commission,  185  tion  Co.  v.  Shealy,  266  Fed.  406. 

Cal.  218,  196  Pae.  265.  98  Southern     Bell    Telephone     & 

9B  Eailroads,  see  §  4438,  infra.  Telegraph  Co.  v.  Railroad  Commis- 

Bight  of  public  utility  to  diseon-  sion   of  South   Carolijia,   280   Ped. 

tinue  its  entire  service  is  the  sub-  901. 

ject  of  a  note  in  11  A.  L.  K.  252.  99  Jones   v.    Dallas    Ry.    Co.,   — 

Right  of  public  utility  to  diseon-  Tex.  Civ.  App.  — ,  224  S.  W.  807. 

tinue  one  of  several  different  kinds  Where  the  franchise  requires  the 

of  service  is  the  subject  of  a  note  consent,  of  the  city,  and  the  city 

in  21  A.  Gj.  R.  578.  consents,    no     one     else    has    any 

96  Southern    Bell     Telephone     &  standing  in  court  to  question  the 

Telegraph  Co.  v.  Railroad  Commis-  company's  right.     Jones  v.  Dallas 

sion  of  South   Carolina,   280  Fed.  By.  Co.,  —  Tex.  Civ.  App.  — ,  224 

901.  S.  W.  807. 
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city  because  it  is  operating  such  portion  at  a  loss.^  But  althoush 
as  long  as  it  operates  any  portion  of  its  system  in  the  streets  of 
the  city  it  is  bound  by  provisions  in  its  franchise  requiring  it 
to  pave  its  tracks,  it  cannot  be  required  to  continue  the  operation 
of  its  system  and  pave  the  streets  where  such  continuous  opera- 
tion would  amount  to  a  eontiscation  of  its  property.^  In  that 
state  it  has  been  held  that  a  showing  that  the  heating  plant  of 
a  company  engaged  in  furnishing  heat  to  the  publit?  is  prac- 
tically worthless,  and  that  to  enable  it  to  furnish  satisfactory 
service  it  will  have  to  be  substantially  entirely  reconstructed 
at  a  cost  equal  to  the  value  of  the  plant,  and  that  when  so  recon- 
structed it  will  not  pay  for  its  operation  and  any  return  on 
the  investment,  justifies  a  petition  to  the  commission  for  per- 
mission to  abandon  the  service;  and  that  a  denial  of  such  a 
petition  under  such  circumstances,  without  investigation  by  the 
commission,  and  without  any  finding  of  facts  on  which  to  base 
it,  and  on  insufiicient  evidence,  amounts  to  requiring  the  com- 
pany to  devote  its  property  to  public  use  without  compensation.^ 
In  Georgia  the  railroad  commission  has  neither  express  nor 
implied  power  to  permit  a  street  railroad  company,  chartered 
by  the  secretary  of  state,  to  abandon  or  discontinue  service  upon 
a  line  voluntarily  constructed  by  it  and  devoted  to  the  public 
use.*  In  Ohio  a  public  utility  can  discontinue  its  service  only 
with  the  consent  of  the  commission.^  And  in  that  state  the 
commission  may  permit  a  gas  company,  furnishing  natural  gas 
to  a  municipality  and  its  inhabitants,  to  discontinue  its  service 
if  satisfied  that  the  company  no  longer  has  a  supply  of  gas  and 
is  unable  to  procure  by  contract  a  supply  from  another  gas 
company  or  a  pipe  line  company.®    But  it  has  no  authority  to 

1  Northern  Illinois  Light  &  Trac-  106  S.  E.  282,  citing  numerous 
tion  Co.  V.  Commerce  Commission,  authorities  on  both  sides  of  the 
302  111.  11,  134  N.  E.  142.  question. 

2  Northern  Illinois  Light  &  Trac-  B  Incorporated  Village  of  New 
tion  Co.  V.  Commerce  Commission,  Bremen  v.  Public  Utilities  Com- 
802  111:  11,  134  N.  E.  142.  mission,  103  Ohio  St.  23,  132  N.  E. 

SMt.    Carmel   Public    Utility   &  162;   Village   of  St.   Clairsville   v. 

Service  Co.  v.  Public  Utilities  Com-  Public    Utilities    Commission,    102 

mission,  297  111.  303,  21  A.  L.  E.  Ohio   St.   574,   132  N.   B.   151. 

571,  130  N.  E.'  693.  6  Village    of    St.    Clairsville    v. 

4  Railroad  Commission  v.  Macon  Public    Utilities    Commission,    102 

Eailway  &  Light  Co.,  151  Ga.  266,  Ohio  St.  574,  182  N.  E.  151. 
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permit  an  abandonment  of  service  at  a  time  when  there  is 
pending  in  a  court  of  general  jurisdiction  an  action  for  an 
injunction  to  prevent  the  company  from  abandoning  such  serv- 
ice on  the  ground  that  it  is  bound  by  a  valid  contract  with  a 
municipality  to  continue  it.''  In  South  Dakota  it  has  been  held 
that  where  a  gas  company  is  insolvent,  that  its  plant  is  mort- 
gaged in  a  sum  at  least  as  great  as  its  value,  that  its  bondholders 
have  been  running  the  plant  for  several  years,  and  that  there 
has  been  a  long  continued  and  operative  loss,  it  has  a  right  to 
cease  the  operation  of  its  plant,  where  it  concedes  that  the  cessa- 
tion of  operation  will  terminate  its  rights  under  the  franchise 
under  which  it  has  been  operating,*  and  provided  it  gives  rea- 
sonable notice  to  the  municipality  granting  the  franchise  of  its 
intention  to  discontinue.'  By  statute  in  Pennsylvania  the  court 
of  common  pleas  may,  on  the  petition  of  a  corporation,  permit 
it  to  surrender  a  part  of  its  charter  powers,  where  this  may  be 
done  without  prejudice  to  the  public  welfare  or  the  interests  of 
the  corporators.  And  under  this  provision  the  court  may  permit 
a  traction  company  to  surrender  its  charter  right  to  operate  a 
railway  over  a  designated  portion  of  its  line.^°  In  that  state 
the  local  authorities  of  any  city,  borough  or  township  may 
enter  into  a  contract  with  any  street  railway  company  operating 
within  its  limits  for  the  abandonment  or  modification  of  a 
charter  route.  The  contract  must  be  for  a  definite  period,  not 
exceeding  fifty  years,  and  when  made,  becomes  a  part  of  the 
company's  charter.^^ 

7  Incorporated    Village    of    New  10  Petition    of    Eastern    Transit 
Bremen  v.  Public  Service  Commit  Co.,  270  Pa.  136,  112  Atl.  917. 
sion,  103  Ohio  St.  23,  132  N.  E.  162.  The    only    question    to    be    de- 

8  City  of  Lead  v.  Western  Gais  termined  by  the  court  in  such  a 
&  Fuel  Co.,  44  S.  D.  510,  184  N.  proceeding  is  whether  the  prayer 
W.  244;  3.  c,  —  S.  B.  — ,  187  N.  of  the  petition  may  be  granted 
W.  162.  without    prejudice    to    the    public 

9  Thirteen  days '  notice  held  suf-  welfare  or  the  interests  of  the 
ficient  where  the  company  agreed  corporators.  .  Petition  of  Eastern 
to  permit  the  city  to  operate  the  Transit  Co.,  270  Pa.  136,  112  Atl. 
plant    for    three    months    without  917. 

cost  to  it.    City  of  Lead  v.  Western  11  The    Public    Service    Commis- 

Gas  &  Fuel  Co.,  44  S.  D.  510,  184  sion  may  act  in  an  advisory  ca- 
N.  W.  244;  s.  c,  —  S.  D.  — ,  187  pacity  in  respect  to  such  matters 
K.  W.  162.  by  determining  whether   the   con- 
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§  4424.  Requiring  extensions  of  service.^*  The  New  York 
statute  giving  the  Public  Service  Commission  power  to  order 
reasonable  improvements  and  extensions  of  the  works  of  utility 
companies  does  not  give  it  exclusive  power  to  require  exten- 
sions, nor  prevent  a  city  from  inserting  a  provision  in  the 
franchise  of  such  a  company  requiring  it  to  make  extensions 
when  notified  to  do  so,  and  providing  for  the  recovery  of  liqui- 
dated damages  for  failure  to  make  extensions  when  ordered.^' 

§  4425.  Regulations  imposing  penalties — In  general. i*    The 

fact  that  the  constitution  provides  that  any  public  service  cor- 
poration which  shall  violate  any  of  the  rules,  regulations  or 
decisions  of  the  corporation  commission  shall  forfeit  and  pay  a 
specified  sum,  to  be  recovered  in  a  civil  action  before  any  court 
of  competent  jurisdiction,  and  gives  the  commission  power  to 
enforce  its  rules,  regulations  and  orders  by  the  imposition  of 
fines,  recoverable  in  a  civil  action,  does  not  invalidate  a  statu- 
tory provision  making  a  violation  of  orders  of  the  commission 
a  criminal  offense  as  violative  of  a  constitutional  guaranty  that 
no  one  shall  be  punished  twice  for  the  same  offense.^*  Penalty 
provisions  are  not  invalid  as  being  in  contravention  of  due 
process  of  law,  where  an  order  of  a  public  service  commission 
is  necessary  before  they  can  come  into  effect,  and  such  order  is 
made  subject  to  judicial  review.^®    A  criminal  statute  requiring 

venience  and  safety  of  the  public  12  Electric  companies,  see  §  4453, 

requires  that  the  proposed  rerout-  infra. 

ing     and     abandonment     be     pro-  Gas  companies,  see  §  4457,  infra, 

hibited,    but    its    decision    is    not  Street  railways,  see  §  4452,  infra, 

binding  on  the  municipality.  Pass-  Water     companies,     see     §  4459, 

yunk  Ave.  Business   Men's  Ass'n  infra. 

V.  Public   Service   Commission,   73  IS  Town  of  North  Hampstead  v. 

Pa.  Super.  Ct.  242.  Public   Service  Corp.   of  (Long  Is- 

An   ordinance    merely   giving   a  land,  200  N.  Y.  App.  Div.  44,  192 

company  the  right  to  temporarily  N.  Y.  Snpp.  518. 

remove  any  track  for  which  it  has  14  Validity    of    statutory    provi- 

no  present  use  and  to  restore  the  sions    for    attorneys'    fees    as    a 

same  at  any  time  was  held  not  to  penalty,  see  note  11  A.  L.  E.  884. 

be   such  a  contract   as  is  contem-  IB  Haddad  v.  State,  23  Ariz.  105, 

plated    by    this    provision.     Pass-  201  Pac.  847. 

yunk  Ave.  Business  Men's  Ass'n  16 Chicago  &  N.  "W.  Ey.   Co.  v. 

V.   Public  Service  Commission,   73  Eailroad  &  Warehouse  Commission, 

Pa.  Super.  Ct.  242.  280  Fed.  387. 
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concerns  manufacturing  or  repairing  ears  to  provide  buildings 
of  a  sufficient  size  to  protect  all  employees  engaged  in  such  work 
"from  heat," rain,  cold,  snow,  or  other  inclement  weather,"  and 
making  it  an  offense  to  require  such  employees  to  work  outside 
of  such  buildings  "in  rain,  heat,  cold,  snow,  or  other  inclement 
weather,"  was  held  to  be  void  for  uncertainty  and  indefinite- 
ness.^'  Statutes  sometimes  impose  a  penalty  on  carriers  for 
failure  to  transport  goods  within  a  reasonable  time,^*  or  within 
a  specified  time,  when  notified  that  prompt  shipment  is  re- 
quired,^* or  for  charging  or  collecting  more  than  the  prescribed 
rates,*""  or  authorize  the  recovery  of  treble  damages  against  car- 
riers for  discrimination  in  furnishing  cars  to  shippers.^^  The 
Missouri  statute  providing  a  penalty  for  discrimination  in  fa- 
cilities in  the  transportation  of  freight  "between  commission 
merchants  or  other  persons  engaged  in  the  transportation  of 
freight  and  individuals,"  does  not  apply  to  discrimination  by 
such  a  company  against  one  individual  in  favor  of  another  in- 
dividual, where  neither  is  a  commission  merchant  nor  engaged 
in  a  business  similar  to  that  of  a  commission  merchant.^^  Stat- 
utes imposing  penalties  are  to  be  strictly  construed,  and  no  one 
can  invoke  the  benefit  of  such  a  statute  who  does  not  bring  him- 
self strictly  within  its  terms.**  But  this  does  not  mean  that  the 
life  and  spirit  of  such  a  statute  should  be  destroyed  by  con- 
struction.** A  Nebraska  statute  imposing  on  railroad  companies, 
for  delay  in  shipment  and  delivery  of  goods  carried,  a  liability 

17  Chieago  &  N.  W.  Ry.  Co.  v.  21  Stroud  v.  Missouri  Pac.  E. 
Railroad  &  Warehouse  Commis-  Co.,  210  Mo.  App.  311,  236  S.  W. 
siou  of  Minnesota,  280  Fed.  387.  891. 

18  The  North  Carolina  statute  22  Tucker  v.  St.  Louis-San  Fran- 
covers  delay  in  delivery  after  ar-  ciseo  Ry.  Co.,  —  Mo.  App.  — ,  233 
rival  of  the  goods  at  their  destina-  S.  W.  512. 

tion.     Mitchell   v.    Atlantic   Coast  23  Simmons     v.     American     Ry. 

Line   R.    Co.,    183   N.    0.    162,   110  Exp.  Co,  147  Ark.  339,  227  S.  W. 

S.  E.  859.  414;  "Wilkinson  v.  Western  U.  Tel. 

ISMiddleton   &   Co.   v.   Atlantic  Co.,  206  Mo.  App.  387,  229  S.  W. 

Coast  Line  R.  Co.,  118  S.  C.   351,  817;   Middleton  &  Co.  v.  Atlantic 

110  S.  E.  796.           ,  Coast  Line  R.  Co.,  118  S.  C.  351, 

20  Chicago,  R.  I.  &  P.  R.  Co.  v.  110  S.  E.  796. 

MeClanahan,   151  Ark.   77,   235  S.  24  Wilkinson  v.  Western  U.  Tel. 

W.  380;  Humphrey  v.  Detroit,  M.  Co.,  206  Mo.  App.  387,  229  S.  W. 

&  T.  S.  L.  Ry.,  212  Mich.  91,  180  817. 
N.  W.  373. 
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in  favor  of  the  shipper  for  a  specified  sum  in  addition  to  all 
actual  damages  suffered  by  reason  of  such  delay,  was  held  to 
provide  for  an  allowance  in  the  nature  of  a  penalty 'and  not  for 
liquidated  damages,  and  hence  to  be  in  conflict  with  a  constitu- 
tional provision  that  all  fines  and  penalties  arising  under  the 
general  laws  should  go  exclusively  to  the  school  fund.^*  But  a 
statute  authorizing  the  allowance  of  an  attorney  fee  in  actions 
against  carriers  in  certain  cases  does  not  violate  the  constitu- 
tional provision,  since  the  allowance  is  in  the  nature  of  a  reim- 
bursement of  costs  and  is  not  a  penalty .^^  A  statute  providing 
that  every  person  or  corporation  who  shall  wilfully  collect  a 
larger  sum  for  gas  than  appears  to  be  due  on  inspection  of  the 
meter  put  in  to  register  the  same  does  not  prevent  the  making 
of  a  service  charge  for  each  meter.'''''  A  franchise  requiring  a 
gas  company  to  make  extensions  when  notified  by  the  municipal- 
ity to  do  so,  and  requiring  the  company  to  pay  one  thousand 
dollars  liquidated  damages  for  each  failure  or  neglect  to  make 
an  extension,  provides  for  liquidated  damages  and  not  a  penalty, 
the  amount  not  being  out  of  proportion  to  the  -damages  sus- 
tained.^* 

§  4426.  —  Regulations  imposing  penalty  for  failure  of  com- 
pany to  pay  claim.  Statutes  in  some  states  impose  a  penalty 
upon  carriers  for  failure  to  pay  claims  against  them  in  regard 
to  shipments  within  a  specified  time.^^  Such  statutes  do  not 
apply  to  interstate  shipments  since  the  passage  of  the  Carmack 
Amendment  of  the  Interstate  Commerce  Act,  since  that  amend- 
ment prescribes  and  regulates  the  damages  recoverable  in  such 

25  Sunderland  Bros.    Co.   v.   Chi-  Sufficiency    of    complaint    under 

eago,    B.    &    Q.   E.    Co.,    104   Neb.  the  Alabama  statute,  see  Louisville 

319,  177  N.  W.  156,  179  N.  W.  546.  &  N.  E.  Co.  v.  Farmers'  Produce 

86  Eekman  Chemical  Co.  v.   Chi-  Co.,  17  Ala.  App.  388,  85  So.  578. 
cage  &  N.  W.  R.  Co.,  107  Neb.  268,  Construction  of  Arkansas  statute 

185  N.  W.  444.  imposing  penalty  on  express  eom- 

27  Eivelli  v.  Providence  Gas  Co.,  panies  failing  to  pay  for  the  dam- 
—  E.  I.  — ,  115  Atl.  461.  age  or  loss  of  goods  |in  transit  with- 

28  Town  of  North  Hempstead  v.  in  twenty  days  after  notice,  see 
Public  Service  Corp.  of  Long  Simmons  v.  American  Eailway 
Island,  200  N.  Y.  App.  Div.  44,  192  Exp.  Co.,  147  Ark.  339,  227  S.  W. 
N.   Y.  Supp.   518.  414. 

29  Hussey  v.  Atlantic  Coast  Line 
E.  Co.,  183  N.  C.  7,  110  S.  E.  599. 
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cases.*"  A  statute  providing  for  an  allowance  for  attorney's 
fees- to  plaintiff's  attorneys  upon  claims  against  a  railroad  is  in 
the  nature  of  a  provision  for  costs,  and  not  for  a  penalty,  and 
does  not  violate  a  constitutional  provision  that  all  fines  and 
penalties  arising  under  the  general  laws  shall  go  exclusively  to 
the  school  fund.'^ 

§  4428.  Regulations  as  to  employees.*^  The  Missouri  statute 
requiring  corporations  to  give  service  letters  to  employees  who 
are  discharged  or  leave  the  service,**  and  the  Oklahoma  statute 
requiring  public  service  corporations  to  give  such  letters,**  are 
valid.  Statutes  of  this  character  do  not  violate  the  due  process 
of  law  clause  as  interfering  with  the  freedom  to  contract.** 
Neither  the  Fourteenth  Amendment  nor  any  other  provision  of 
the  Federal  Constitution  imposes  upon  the  states  any  restric- 
tions about  freedom  of  speech  or  the  liberty  of  silence,  nor  con- 
fers any  right  of  privacy  upon  persons  or  corporations.*^  The 
Kansas  statute  authorizing  the  court  of  industrial  relations  to 
establish  hours  of  labor  in  certain  cases  has  been  held  by  the 
supreme  court  of  that  state  not  to  violate  the  Fourteenth  Amend- 
ment.*'' A  Minnesota  statute  requiring  concerns  manufacturing 
or  repairing  cars  to  provide  buildings  that  will  protect  thejr 

30  Hines  v.  Cabaniss,  204  Ala.  fair  and  plain  upon  .its  face  and 
527,  86  So.  524.  shall  exclude  any  cryptic  meaning, 

31  Nye-Schneider-Fowler  Co.  v.  do  not  invalidate  it.  Chicago,  E.  I. 
Chicago  &  N.  W.  B.  Co.,  105  Neb.  &  P.  R.  Co.  v.  Perry,  259  U.  S.  548, 
151,  179  N.  W.  503.  66  L.  Ed.  1056,  aff'g  75  Okla.  25, 

32  The  "service  letter  laws"  is  181  Pac.  504. 

the  subject   of  a  note  in  36  Har-  35  Prudential  Ins.   Co.  v.   Cheek, 

vard  Law  Review  195.  '  259  U.  S.  530,  66  L.  Ed.  1044,  aff'g 

33  Prudential  Ins.  Co.  v.  Cheek,       (Mo.  App.),  223  S.  W.  754. 

259  U.  S.  530,  66  L.  Ed.  1044,  aff'g  Followed  in  Chicago,  E.  1.  &  P. 

(Mo.  App.),  233  S.  W.  754.  R.    Co.   v.    Perry,    259    U.    S.    548, 

34 Chicago,  R.  I.  &  P.  R.  Co.  v.  66  L.  Ed.  1056,  aff'g  75  Okla.  25, 

Perry,    259   U.    S.    548,   66   L.   Ed.  181  Pac.  504. 

1056,   aff'g  75   Okla.    25,   181  Pac.  36 Prudential  Ins.   Co.  v.   Cheek, 

504.                                              '  259  V.  S.  §30,  66  L.  Ed.  1044,  aff'g 

Provisions  of  the  statute  as  to  (Mo.  App.),  223  S.  W.  754. 

the    form    of    the    letter    and    the  37  Court  of  Industrial   Relations 

method    of    signing    it,    etc.,    de-  v.  Charles  Wolff  Packing  Co.,  109 

signed  to   secure   its   authenticity,  Kan.  629,  201  Pac.  418. 
and  to  make  sure  that  it  shall  be 
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employees  from  inclement  weather,  was  held  to  be  within  the 
police  power  of  the  state,  and  not  to  be  invalid  because  of  its 
classifications  as  to  places  or  as  to  employers  and  employees 
affected  by  it.^*  A  statute  prohibiting  the  use  of  paint-spraying 
machines  in  buildings  used  for  the  construction  and  repair  of 
cars  is  not  a  valid  exercise  of  the  police  power,  where  it  is  shown 
that  the  paint  used  does  not  contain  ingredients  harmful  to 
health,  and  that  the  state  itself  upon  its  own  work  makes  use 
of  such  machines  inside  buildings.*'  A  federal  statute  limits 
the  hours  of  labor  of  train  dispatchers,  telegraph  operators,  etc., 
receiving  or  delivering  orders  pertaining  to  or  affecting  train 
movements.*" 

§  4429.  —  Amount  of  wa.ges.*^  The  Kansas  statute  creating  a 
court  of  industrial  relations  and  giving  it  authority  to  fix  wages 
in  certain  cases  has  been  held  by  the  supreme  court  of  that 
state  not  to  be  in  conflict  with  the  Fourteenth  Amendment.*^ 

§  4431.  License  fees — ^In  general.  A  tax  may  be  laid  for  the 
double  purpose  of  regulation  and  revenue.**  A  municipal  or- 
dinance imposing  a  license  tax  of  twenty-five  cents  on  each  pole 
maintained  on  the  streets  for  the  expressed  purpose  of  regula- 
tion will  not  be  held  void  because  designed  to  raise  revenue, 
where  the  .evidence  does  not  show  that  such  tax  exceeds  the 
necessary  expense  of  supervision  and  regulation.** 

§  4436.  Regulations    of   railroad   companies — In   general.*^ 

Requiring  a  railroad  company  to  discharge  its  duty  of  providing 

38  Chicago  &  N.  W.  Ey,  Co.  v.  ditions,  see  Pennsylvania  E.  Co.  v. 
Eailroad  &  Warehouse  Commission  United  States  Eailroad  Labor 
of  Minnesota,  280  Fe4.   387.  Board,     282    Fed.     693,    judgment 

39  Chicago  &  N.  W.  Ey.  Co.  v.  rev  'd  282  Fed.  701,  certiorari 
Eailroad  &  Warehouse  Commission  granted  43  Sup.  Ct.  98. 

of  Minnesota,  280  Fed.  387.  42  Court   of  Industrial  Relations 

40  Baker  v.  United  States,  276  v.  Charles  Wolff  Packing  Co.,  109 
Fed.  897,  rev'g  261  Fed.  703,  car-       Kan.  ,629,  201  Pac.  418. 

tiorari  denied  258  U.  S.  619,  66  L.  43  Air- Way     Electric     Appliance 

Ed.   794.  Corp.  v.  Archer,  279  Fed.  878. 

41  Constitutionality  of  provi-  41  Arkansas  Public  Utilities  Co. 
siou  of  the  Federal  Transportation  v.  Incorporated  Town  of  Heber 
Act  of  1920  giving  the  Labor  Springs,  151  Ark.  249,  235  S.  W. 
Board  power  to  ascertain  just  and  999. 

reasonable  wages  and  working  con-  4B  Eegulation  by   public   service 
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reasonably  adequate  facilities  for  serving  the  public  does  not 
amount  to  a  taking  of  its  property  without  compensation  iperely 
because  it  is  attended  with  some  expense.*®  The  subject  of  the 
expense  of  installing  and  maintaining  of  a  carrier  facility  by 
a  railroad  company  is  not  of  controlling  importance  if  it  is  one 
within  the  company's  absolute  duties,  though  it  is  to  be  con- 
sidered, but  becomes  a  question  of  more  controlling  importance 
if  such  installation  and  maintenance  is  not  falling  within  the 
range  of  absolute  duties.*''  The  occupancy  of  public  streets  by 
a  railroad  company  is  at  all  times  subject  to  the  right  of  a  city 
to  compel  such  relocation  of  tracks  as  it  may  see  fit  to  require 
in  a  reasonable  and  just  effort  to  provide  for  the  public  health, 
safety  and  convenience.*^  The  Interstate  Commerce  Commis- 
sion has  power  to  determine  whether  in  a  particular  ease  a 
transit  privilege  should  be  granted  by  a  railroad  or  withdrawn.*' 
A  statute  making  railroad  companies  liable  for  animals  killed 
or  injured,  regardless  of  whether  due  to  their  negligence  or  not, 
if  they  fail  to  keep  a  prescribed  record  of  such  killings  and  in- 
jurings,  is  constitutional.^"  The  Ohio  statute  requiring  rail- 
roads to  furnish  cars  for  all  persons  who  may  apply  therefor, 
for  the  transportation  of  any  and  all  kinds  of  freight  in  carload 
lots  does  not  authorize  the  commission  to  require  a  railroad  to 
furnish  ears  of  a  special  type  having  no  reference  to  the  safety 
of  transportation,  such  as  double-dect  stock  cars.*^ 

§  4438.  —  Requiring  operation  of  road  or  of  trains.^*    In  the 

absence  of  a  statute,  or  a  charter  provision  or  a  contract  to  the 

commission    as    to    checking    and  48  Postal  Telegraph  Cable  Co.  v. 

handling  of  baggage  is  the  subject  Baltimore  &  O.  C.  T.  E.  Co.,  219 

of  a  note  in  21  A.  L.  E.  323.  111.  App.  304. 

Duty  of  railway  company  to  in-  49  Central  E.  Co.  of  New  Jersey 

stall    stock   scales    at    station,    10  v.   United   States,   257   U.   S.   247, 

A.  L.   E.   1339.  66  L.  Ed.  217. 

Power  of  public  service  eommis-  BO  Foster  v.   Oregon   Short  Line 

sion  to  require   carrier  to  furnish  E.    Co.,    62    Mont.    230,    204    Pae. 

cars  of  special  type  is  the  subject  375. 

of  a  note  in  23  A;  L.  E.  411.  Bl  Cleveland    Provision     Co.     v. 

46  Baltimore  &  O.  E.  Co.  v.  Pub-  Public    Utilities    Commission,    104 
lie  Service  Commission,  90  W.  Va.  Ohio  St.  253,  135  N.  E.  612. 

1,  110  S.  E.  475.  62  Line  belonging  to  company  in 

47  Norfolk  &  W.  E.  Co.  v.  Public      hands     of     receiver,     see     §  5303, 
Service  Commission,  91  W.  Va.  414,      infra. 

113  S.  E.  247. 
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contrary,  a  railroad  company  cannot  be  compelled  to  continue 
to  operate  its  road  when  such  operation  can  be  carried  on  only 
at  a  loss,  but  under  such,  circumstances  it  may  cease  to  operate 
it  and  close  it  to  traffic  and  dismantle  it.**  Nor,  under  such  cir- 
cumstances, will  it  be  compelled  to  operate  a  branch  line.^  Any 
interest  which  residents  of  the  community  served  and  other  in- 
dividuals may  have  in  the  continued  operation  of  the  road  is 
acquired  with  knowledge  of,  and  subject  to,  the  right  of  the 
company  to  abandon  it  under  such  circumstances.**  The  pro- 
visions of  the  Texas  statute  that  railroads  shall  continue  opera- 
tion from  day  to  day,  and  of  the  Texas  constitution  that  all  rail- 
roads of  the  state  are  highways,  do  not  prevent  such  abandon- 
ment.*® Nor  does  a  charter  provision  requiring  the  company 
to  operate  the  road  between  designated  points  for  a  specified 
term  of  years,  since  under  the  Fourteenth  Amendment  it  cannot 
be  compelled  to  operate  at  a  loss.*''  And  it  has  been  held  by  a 
federal  court  that  the  Texas  statute  that  any  main  track  of  any 
railroad  once  constructed  and  operated  shall  not  be  abandoned 
or  removed,  applies  only  to  the  case  of  a  company  which  is  sold 

S3  state     of    Texas    v.    Eastern  construct    and    operate    an    aban- 

Texas  E.  Co.,  283  Fed.  584;  In  re  doned     branch,      originally     used 

Duluth  &  N.  M.  E.  Co.,  150  Minn.  largely  as   a  logging  road,  where 

30,    184   N.   W.    186.  there    is    no    public    need    to    be 

Mandamus  will  not  lie  to  com-  served   by   it,    and  no   reasonable 
pel  a  railroad  company  to   recon-  expectation  of  present  or  prospec- 
struct  and  operate  its-  road,  which  tive    traffic    which    would    justify 
was     originally     constructed     and  the  necessary   expenditure.     State  . 
used    largely    as    a   logging    road,  v.  Leland  Southwestern  E.  Co.,  128 
and  which  has  been  abandoned  and  Miss.  312,  91  So.  7. 
partially  torn  up,  where  it  has  no  55  State    of    TesJaa    v.    Eastern 
equipment  and  no  money  or  finan-  Texas  E.  Co.,  283  Fed.  584. 
eial  resources  of  any  kind,  so  that  66  State     of    Texas    v.    Eastern 
it  could  not  comply  with  such  an  Texas  E.  Co.,  283  Fed.  584. 
order,  especially  where  there  is  no  BV  The  law   reads   into   the   con- 
public  need   to  be  served  by   the  tract  a  proviso  that  the  company 
road,   and  no   reasonable   expecta-  may    terminate    it    and    withdraw 
tion  of  traffic  which  would  justify  its   property   from  public   use   un- 
the  expenditure.     State  v.  Leland  less  it  is  compensated  or  there  is 
Southwestern  E.  Co.,  128  Miss.  312,  a    reasonable    future    prospect    of 
91  So.   7.  compensation.     State   of  Texas  v. 

B4A   railroad   company  will  not  Eastern    Texas    R.    Co.,    283    Fed. 

be  compelled  by  mandamus  to  re-  584. 

1026 


Ch.  58]   GrOVBKNMENTAL   CONTKOL   OF   CoEPOBATIONS  [§  4438 

out  under  decree  of  court  or  otherwise.^'  An  order  permitting 
a  railroad  company  to  discontinue  service  and  dismantle  its 
road  should  be  made  by  the  commission  ' '  only  when  it  is  evident 
that  it  is  justified,  in  fairness  both  to  the  public  and  the  in- 
vestors. In  other  words,  it  should  be  made  only  when  it  appears 
that  the  management  of  the  road  has,  in  the  utmost  good  faith, 
made  every  reasonable  effort  to  increase  the  earnings  of  the 
road,  and  has  managed  the  same  economically,  and  that  the 
public  will  not  properly  support  it.  Under  such  circumstances 
the  public  has  no  cause  to  complain  of  an  order  for  dismantling. 
Until  that  condition  has  been  fulfilled,  however,  the  public  in- 
terests prohibit  the  making  of  such  an  order."  There  must 
first  be  a  fair  test  of  the  road's  earning  abilities  under  normal 
conditions  at  rates  commensurate  with  the  value  of  the  service.*® 
In  Minnesota  the  railroad  commission  has  no  authority  to 
authorize  a  railroad  company  to  abandon  its  road  on  the  ground 
that  it  can  be  operated  only  at  a  loss.^°  The  federal  statute 
authorizing  the  Interstate  Commerce  Commission  to  permit  rail- 
road companies  to  abandon  existing  lines  when  public  con- 
venience and  necessity  permit  of  it  does  not  authorize  the  com- 
mission to  permit  the  abandonment  of  a  line  situated  wholly 
within  a  single  stAte  and  owned  and  operated  by  a  corporation 
of  that  fitate,  and  where  interstate  and  foreign  commerce  can- 
not be  affected  or  burdened  in  any  way  by  its  continued 
operation.^i 

A  railroad  company  is  not  required  to  maintain  a  spur  track 
for  the  convenience  of  certain  shippers,  where  adequate  facilities 
for  all  shipping  purposes  are  furnished  to  them  and  all  others 
at  a  regular  passing  track,  and  the  commission  may  permit  it 
to  abandon  the  same.®^  But  the  commission  has  no  jurisdiction 
to  adjudge  the  title  to  such  a  track  where  it  relieves  the  railroad 

68  state  of  Texas  v.  Eastern  62  Thomas-Bowman  Cooperage 
Texas   E.   Co.,   283   Fed.   584.               Co.  v.  Missouri  &  N.  A.  E.  Co.,  151 

69  In  re  Denver,  B.  &  W.  E.  Co.,       Ark.  589,  237  S.  W.  101. 

69  Colo.   309,   1-94  Pac.  617.  Duty  of  railroad  to  operate  side 

60  In  re  Duluth  &  N.  M.  E.  Co.,  and  switch  tracks  and  spurs  is 
150  Minn.  30,  184  N.  W.  186.  the  subject  of  a  note  in  18  A.  L. 

61  State    of    Texas    v.    Eastern  E.  722. 
Texas  E.  Co.,  258  IT.  S.  2.04,  66  L. 

Ed.   566. 
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company  from  the  duty  of  maintaining  it.^*  The  commission 
may  order  the  operation  of  a  switch  track  for  the  use  of  all  of 
the  owners  of  the  property  over  which  it  passes  without  dis- 
crimination between  them,  where  the  portion  of  such  property 
occupied  by  such  track  has  been  constitutionally  appropriated 
to  public  use  as  a  railroad  right-of-way.  But  it  cannot  subject 
land  not  so  appropriated  to  a  public  use  by  ordering  the  opera- 
tion of  a  spur  track  over  it.** 

The  legislature  may  require  railroads  to  operate  upon  tracks 
forming  a  part  of  public  terminals  or  on  public  docks,  and  to 
furnish  rolling  stock  and  men  for  that  purpose.®^  Such  a  re- 
quirement does  not  deprive  the  railroad  company  of  its  property 
without  compensation  where  provision  is  made  to  compensate 
it  for  the  services  rendered,  nor  does  it  violate  the  due  process 
of  law  provision  of  the  constitution,  where  provision  is  made 
for  its  enforcement  by  an  order  of  the  commission  after  notice 
to  the  company  and  an  opportunity  given  it  to  be  heard.^* 

§  4439.  —  Requiring  stopping  of  trains  at  stations.®'' 

§4440.  — Regulations  as  to  depots.  In  Arkansas  the  com- 
mission is  expressly  given  authority  to  require  the  construc- 
tion of  new  passenger  stations.  And  it  has  been  held  that  such 
power  carries  with  it,  by  implication,  the  power  to  prescribe 
the  kind  and  character  of  the  building  and  the  material  of 
which  it  shall  be  constructed.**  The  Kentucky  statute  provid- 
es Thomas-Bowman  Cooperage  App.  Div.  436,  191  N.  T.  Supp. 
Co.  V.  Missouri  &  N.  A.  E.  Co.,  ,636,  aff'd  232  N.  Y.  606,  134  N.  E. 
151  Ark.  589,  237  S.  "W.  101.  590,    certiorari    denied    268    U.    S. 

64  Richards    v.     Public     Service       621,  66  L.  Ed.  795. 
Commission,  —  Mo.  — ,  239  S.  W.  67  Interstate    trains,    see    §  4393, 
838.                                                                supra. 

65  New  York  statute  and  order  68  St.  Louis  Southwestern  R.  Co. 
of  commission  held  valid.  People  v.  Stewart,  150  Ark.  586,  235  S. 
V.  Public  Service  Commission,  Sec-       W.  1003. 

end  Dist.,  198  N.  Y.  App.  Div.  436,  Where    the    evidence    shows   be- 

191  N.  Y.  Supp.  636,  aff'd  232  N.  yond    question     that,     unless     the 

Y.   606,   134  N.  E.   590,   certiorari  existing  station  is  to  be  removed 

denied   258   IT.   S.    621,   66  L.   Ed.  to  a  new  location,  plans  proposed 

795.  by    the    company    fo-    remodeling 

66  People  V.  Public  Service  Com-  the  old  building  and  the  construe- 
mission.    Second   Dist.,   198   N.  Y.  tion   of   a  new   freight   house   are 
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ing  that  if  any  station  is  burned  or  otherwise  destroyed,  or 
becomes  unfit  for  the  accommodation  of  the  public,  the  commis- 
sion shall  notify  the  company  to  rebuild  or  repair  the  same,  as 
the  case  may  be,  and  requiring  the  company,  within  a  specified 
time  after  such  notice,  to  comply  with  the  requirements  thereof', 
does  not  authorize  the  commission  to  order  a  railroad  company 
to  rebuild  a  station  or  to  build  a  new  one,  where  the  existing 
one  has  not  been  burned  or  otherwise  destroyed  but  has  merely 
become  insufficient  or  not  suitable  for  the  accommodation  of  the 
public  by  reason  of  traffic  and  other  conditions.  If  the  existing 
station  is  unfit  for  the  accommodation  of  the  public,  the  power 
of  the  commission  is  limited  to  notifying  the  company  to  repair 
the  same  so  that  it  may  be  made  fit  for  that  purpose.^'  The 
statute  providing  that  the  commission  shall  give  notice  to  the 
company  of  any  repairs,  improvements  or  changes,  in  stations, 
etc.,  that  it  deems  proper  or  necessary  to  be  made  and  that,  if 
the  company  refuses  to  make  them,  it  shall  report  the  facts  to 
the  attorney-general  for  his  action  and  to  the  next  legislature, 
does  not  give  the  commission  the  power  to  enforce,  through  its 
own  orders  or  by  court  proceedings,  any  recommendations  so 
made  by  it,  nor  confer  any  power  or  the  courts  to  compel  the 
company  to  do  anything,  and  no  penalty  is  provided  for  failure 
of  the  company  to  do  the  things  recommended.'"  In  Minnesota, 
under  its  statutory  authority  to  make  such  orders  relative  to 
the  mode  of  operating  a  road  or  conducting  its  business  as  will 
promote  the  security  or  convenience  of  the  public,  the  commis- 
sion may  require  a  company  to  enlarge  its  depot  and  construct 
a  freight  platform  in  a  proper  ease.'^  In  Virginia  the  written 
consent  of  the  commission  is  necessary  to  a  lawful  abandonment 

entirely    adequate,    and    that    the  R.  Co.  v.  Lewis,  154  Ark.  478,  243 

eonstruetion  of  a  new  building  at  S.  W.  63. 

increased  cost  is  unnecessary,  the  69  Louisville  &  N.  E.  Co.  v.  Com- 

commission  has  no  authority  to  re-  monwealth,  190  Ky.  78,  226  S.  W. 

quire   the   construction   of   a   new  113. 

building  without  first  determining  TO  Louisville  &  N.  E.  Go.  v.  Com- 

that  a  removal  is  necessary.     The  monwealth,  190  Ky.  78,  226  S.  W. 

necessity  for   removal   is   a   ques-  113. 

tion  for  the  commission  in  the  first  '1  Citizens    of   Hines    v.    Minne- 

instance,   and   the    court   will   not  sota   &   1.   E.   Co.,   151   Minn.  402. 

pass  on  it  until  the  commission  has  186  N.  W.   797. 

done  so.     St.  Louis-San  Francisco 

1029 


§4440]  Peivate  CoRPOEATioNS  [Ch.58 

of  a  station  not  incident  to  a  change  in  the  location  of  the  line. 
The  commission  cannot  forbid  the  abandonment  of  a  station  in- 
cident to  a  change  in  the  location  of  the  line,  but  has  jurisdic- 
tion over  the  establishment  of  a  new  station.  In  either  ease  it 
has  authority  to  supervise,  regulate  and  direct  the  relocation  of 
a  station  in  the  same  community.''^  A  Minnesota  statute  ex- 
pressly requires  railroad  companies  to  maintain  an  agent,  at 
any  station  where  the  annual  business  exceeds  a  certain  amount. 
And  the  commission,  in  a  proper  case,  may  order  the  company 
to  provide  agent  service  at  a  station,  where  it  is  given  authority 
to  make  such  orders  relative  to  the  mode  of  operating  a  road  or 
conducting  its  business  as  will  promote  the  security  or  con- 
venience of  the  public.''^ 

§4442.  — Requiring  connections  with  other  roads.''*     The 

Interstate  Commerce  Commission  is  given  authority  to  compel 
carriers  engaged  in  interstate  commerce  to  afford  reasonable 
and  proper  facilities  for  the  interchange  of  traffic  between  their 
respective  lines,  and  in  the  exercise  of  that  authority  may  re- 
quire the  making  of  track  connections  in  a  proper  case.''^  And 
such  a  provision  in  a  state  statute  gives  the  state  commission 
authority  to  direct  a  connecting  track  to  be  built  where  it  is 
reasonable  and  necessary  for  the  handling  of  intrastate  traffic.''^ 
Under  the  New  York  statute  the  commission  has  no  authority 
to  require  two  railroad  companies  to  build  a  connecting  line  at 

72  Southern  K.   Co.  v.  Com.,  128  desirable  one.     Southern  E.  Co.  v. 

Va.   176,   105   S.  B.   65.  Com.,   128  Va.   176,   105   S.   E.  65. 

An    elevation    or    depression    of  ''S  Citizens    of    Hines   v.    Minne- 

the  level  of  the  tracks  on  substan-  sota  &   I.   E.   Co.,  151   Minn.   402, 

tially  the  same  right  of  way  is  not  186  N.  W.  797. 

a   relocation   within    the    meaning  74  That  the  power  of  the  states 

of   the    statute.      Southern   E.   Co.  in   this   respect   is    subordinate   to 

V.   Com.,.  128   Va.    176,   105    S.   E.  the  power  of  congress  to  regulate 

65,  discussing  what  amounts  to  an  interstate    and   foreign    commerce, 

abandonment  and  what  to  a  reloca-  see    §  4393,    siipra. 

tion  of  a  Station.  7B  People  v.  Public  Service  Com- 

The   interests   of  both   the   rail-  mission.   Second   Dist.,    233    N.   Y. 

road   and   the   shippers    should   be  113,  135  N.  E.  195,  rev'g  195  N.  Y. 

considered  in  selecting  a  site,  and  App.  Div.  426,187  N.  Y.  Supp.  24. 

the     one    chosen    should,    on    the  76  Chicago,  St.   P.,  M.  &  O.  Ey. 

whole,  be  reasonably  the  most  eon-  Co.    v.,  Eailroad    Commission,    — 

venient,  accessible,  practicable  and  Wis.  — ,  189  N.  AV.  150. 
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a  city  through  which  the  lines  of  both  roads  run,  but  where  they 
do  not  connect.''"''  A  physical  connection  should  be  ordered  only 
when  the  public  interests  and  conveniences  would  be  subserved 
thereby.''*  In  determining  whether  a  connection  should  be  re- 
quired, all  the  facts  must  be  taken  into  consideration,  including 
the  persons  and  places  interested,  the  volume  of  business  to  be 
affected,  the  saving  in  time  and  expense  to  the  shipper,  and 
the  cost  and  loss  to  the  carrier.''®  In  Indiana  an  order  of  the 
commission  requiring  a  railroad  company  to  construct  inter- 
change tracks  to  connect'  with  the  line  of  another  company  over 
the  tracks  and  right  of  way  of  a  third  company,  must  deter- 
mine and  define  the  manner  in  which  the  crossing  shall  be 
made  and  maintained,  and  in  what  manner,  by  whom,  and 
within  what  time  the  work  shall  be  performed.  An  order  which 
does  not  meet  these  requirements,  but  merely  requires  the  con- 
struction and  maintenance  of  proper  interchange  tracks,  is 
void.*" 

§  4443.  —  Requiring  construction  of  spur  tracks.^i  In  Illi- 
nois the  commission  may  require  a  railroad  company  to  furnish 
a  connection  with  a  grain  elevator,  where  the  business  which 
may  reasonably  be  expected  to  result  is  sufficient  to  justify  it.** 

77  People  V.  Public  Service  Com-  shipper  '3  mill  to  the  line  of  the 
mission,  Second  Dist.,  233  N.  T.  rival  road.  Northern  Pae.  R.  Co. 
113,  135  N.  E.  195,  rev'g  195  N.  Y.  v.  Public  Service  Commission,  117 
App.  Div.  426,  187  N.  Y.  Supp.  24.  Wash.  593,  202  Pac.  4. 

78  Northern  Pac.  E.  Co.  v.  Public  79  Northern  Pac.  E.  Co.  v.  Public 
Service  Commission,  117  "Wash.  593,  Service  Commission,  117  Wash.  593, 
202  Pac.  4.  202  Pac.  4. 

Order    directing    railroad     com-  80  New  York  Cent.  E.  Co.  v.  Pub- 

paniea     to     install     a     connecting  lie  Service  Commission,  ■ —  Ind.  — , 

track  sustained   on   appeal.     Eaw-  134   N.   E.   282. 

lings  V.  Chicago,  B.   &  Q.   E.   Co.,  81  Operation    and    abandonment 

—  Neb.  — ,   190  N.  W.   569.  of  spur   tracks,   see   §  4438,   supra. 

A  railroad  company  should  not  82  The  owner  of  an  elevator  can- 
be  required,  to  make  a  connection  not  be  required,  as  a  condition  of 
with  a  rival  roa,d  in  order  that  a  obtaining  his  statutory  right  to 
shipper  may  load  its  products'  in  such  a  connection,  to  sign  an  agree- 
the  cars,  of  the  rival  company,  in  rflent  that  the  company  may  termi- 
the  terminal  facilities  of  the  first  nat'e  the  service  and  remove  the 
named  road  and  then  ship. it  .over  track  at  any  time  at  its  own  vp- 
the  rival  road,  and  thus  avoid  the  lition,  and  that  he  will  save  it 
expense    of    hauling    it    from    the  liarmless    from    any    loss,    damage 
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In  Kansas  the  commission  has  authority  to  order  a  railroad  com- 
pany to  construct  a  sidetrack  to  an  elevator  which  is  situated 
hot  more  than  a  quarter  of  a  mile  away  from  any  regular  way 
station  of  the  railroad.  And  such  an  order  does  not  deprive 
the  company  of  its  property  without  due  process  of  law  or 
without  just  compensation,  nor  deny  to  it  the  equal  protection 
of  the  law.*'  In  Oklahoma  the  constitution  expressly  authorizes 
the  commission  to  require  a  railroad  company  to  install  and 
maintain  a  switch  for  the  benefit  of  any  industry,  where  it 
reasonably  determines  that  the  amount  of  business  produced  by 
such  industry  is  sufficient  to  justify  the  same.'*  In  Pennsylvania 
a  railroad  company  cannot  be  compelled  to  construct  or  main- 
tain a  private  siding  off  its  own  right-of-way  which  is  not  for 
any  general  public  use,  but  the  commission  may  require  it  to 
make  the  necessary  switch  connections  for  such  a  siding.'^  The 
mere  fact  that  a  private  corporation  is  required  to  pay  a  por- 
tion of  the  cost  of  constructing  a  sidetrack  or  switch,  which  will 
become  the  property  of  the  railroad  company  and  be  for  the 
use  of  the  public  generally,  does  not  make  the  sidetrack  a  pri- 
vate one,  so  that  requiring  the  railroad  company  to  pay  a  part 
of  the  cost  will  deprive  it  of  its  property  without  due  process  of 
law.'® 

or  injury  by  fire  although  due  to  84  A  farm  may  come  within  the 

its    negligence.      Public    Utilities  term  "other  industry"  as  used  in 

Commission    v.    Cleveland,    C,    C.  this  provision.     Chicago,   B.   I.   & 

&  St.  L.  E.  Co.,  296  111.  513,  129  P.  R.   Co.  v.  State,  83  Okla.  161, 

N.  E.  869.  201  Pac.  260. 

83  Chicago,  R  I.  &  P.  R.  Co.  v.  The  commission  is  not  justified 

Public    Utilities    Commission,    111  in  making  such  an  order  unless  it 

Kan.  805,  208  Pae.  576.  appears    from    the    showing    made 

It  has  no  authority  to  order  the  that  amount  of  business  produced 

construction  of  a  siding  to  an  ele-  by    the    industry    is    sufficient    to 

vator  to  be  constructed  more  than  justify  the  same.     Chicago,  R.  I.  & 

the  prescribed  distance  from  a  sta-  P.  R.  Co.  v.   State,   83  Okla.   161, 

•  tion.     Chicago,  R.  I.   &  P.  E.  Co.  201  Pae.  260. 

V.  Public  Utilities  Commission,  111  8B  Erie  &  W.  "V.  R.  Co.  v.  Public 

Kan.  805,  208  Pae.  576.  Service  Commission,  74  Pa.  Super. 

Such  an ,  order  may  be  made  on  Ct.  338. 

the  application  of  taxpayers.    Chi-  86  Baltimore  &  O.  R.  Co.  v.  Pub- 

cago,  R.  I.  &  P.  E.  Co.  V.  Public  lie  Service  Commission,  90  W.  Va. 

Utilities     Commission,     111     Kan.  1,  110  S.  E.  475. 
805,  208  Pac.  576. 
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§  4444.  —  Regulations  as  to  grade  crossings.^''  The  state  un- 
der its  police  power,  may  change,  discontinue  or  alter  public 
highways  and  crossings  without  the  consent  of  those  who  may 
be  affected  thereby.**  But  where  private  interests  are  damaged 
compensation  must  be  made.*'  Railroad  companies  may  be  re- 
quired to  abolish  existing  grade  crossings,^"  including  crossings 
of  streets  laid  out  after  the  construction  of  the  railroad,*^  at 
their  own  expense  '*  when  -public  safety  requires  it.'*    And  they 


87  Power  as  between  municipal- 
ity and  commission  to  fix  location 
of  crossings,  see  §  4386,  supra. 

88  Bamberger  Elee.  E.  Co.  v.  Pub- 
lic Utilities  Commission,  59  Utah 
351,  204  Pae.  314. 

89  Bamberger  Elec.  E.  Co.  v.  Pub- 
lic Utilities  Commission,  59  Utah 
351,  204  Pac.  314. 

As  to  the  damages  recoverable 
for  removal  of  spur  tracks  in  the 
elimination  of  certain  grade  cross- 
ings under  the  Ehode  Island  stat- 
ute, see  In  re  Pawtucket  &  C.  F. 
Grade  Crossing  Commission,  43  E. 
I.  528,  113  Atl.  465. 

90  Erie  E.  Co.  v.  Board  of  Public 
Utility  Com'rs,  254  U.  S.  394,  65 
L.  Ed.  322,  aff'g  90  N.  J.  L.  672, 
673,  103  Atl.  1052;  90  N.  J.  L.  694, 
714,  103  Atl.  1053;  90  N.  J.  L.  715, 
103  Atl.  1054;  90  N.  J.  L.  729, 
103  Atl.  1055  (mem.  decs.);  Erie 
E.  Co.  V.  Public  Service  Commis- 
sion, 271  Pa.  40.9,  114  Atl.  357,  aff'g 
76  Pa.  Super.  Ct.  170. 

91  Erie  E.  Co.  v.  Board  of  Public 
Utility  Com'rs,  254  U.  S.  394,  65 
L.  Ed.  322,  aff'g  90  N.  J.  L.  672, 
673,  103  Atl.  1052;  90  N.  J.  L.  694, 
714,  103  Atl.  1053;  90  N.  J.  L.  715, 
103  Atl.  1054;  90  N.  J.  L.  729,  103 
Atl.  1055  (mem.  decs.). 

92  Erie  E.  Co.  v.  Public  Service 
Commission,  271  Pa.  409,  114  Atl. 
357,   aff'g  76  Pa.   Super.   Ot.   170. 

Since  a  railroad  company  might 


be  charged  with  the  whole  ex- 
pense, it  cannot  complain  that 
only  ten  per  cent  of  the  expense 
is  charged  to  a  street  railway  com- 
pany crossing  its  line.  Erie  E.  Co. 
V.  Board  of  Public  Uljility  Com'rs, 
254  U.  S.  394,  65  L.  Ed.  322,  aff'g 
90  K  J.  L.  672,  673,  103  Atl.  1052; 
90  N.  J.  L.  694,  714,  103  Atl.  1053; 
90  N.  J.  L.  715,  103  Atl.  1054;  90 
N.  J.  L.  729,  103  Atl.  1055  (mem. 
decs.). 

In  Oklahoma  it  is  within  the  dis- 
cretion of  the  commission  to  assess 
the  railroad  with  the  entire  cost 
of  constructing  and  maintaining 
such  a  crossing,  and  its  action  in 
so  doing  will  not  be  disturbed  on 
appeal  unless  an  abuse  of  discre- 
tion is  shown.  Missouri,  K.  &  T. 
E.  Co.  V.  State,  82  Okla.  221,  200 
Pac.  208. 

Apportionment  of  expense  be- 
tween railroad  company  and  mu- 
nicipality, see  Coykendall  v.  City 
of  Kingston,  115  N.  T.  Misc.  557, 
188  N.  Y.  Supp.  769;  Missouri,  K. 
&  T.  E.  Co.  V.  State,  82  Okla  221, 
200  Pac.  208;  Erie  E.  Co.  v.  Public 
Service  Commission,  271  Pa.  409, 
114  Atl.  357;  Schuylkill  County  v. 
Public  Service  Commission,  77  Pa. 
Super.  Ct.  504;  Lancaster  County 
V.  Public  Service  Commission,  77 
Pa,  Super.  Ct.  495;  Salem  Town- 
ship v.  Public  Service  Commission, 
76  Pa.  Super.  Ct.  374;  Pittsburgh 
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may  also  be  required  to  build  and  maintain  suitable  bridges  or 
viaducts  to  carry  highways  newly  laid  out  over  their  tracks,  or 
to  carry  their  tracks  over  such  highways.^*  It  is  not  a  constitu- 
tional objection  that  the  expense  imposed  on  the  company  will 
be  ruinous,  or  will  result  in  bankruptcy .^^  But  its  ability  to 
meet  financial  requirements  made  necessary  by  the  abolition  of 
a  grade  crossing  is  a  proper  matter  for  consideration  in  deter- 
mining whether  it  shall  be  abolished.®^  In  some  states  the  right 
to  order  grade  crossings  to  be  altered  or  abolished  is  expressly 
conferred  on  the  public  service  commission.*''     In  New  York, 


&  L.  E.  R.  Co.  V.  Public  Service 
Commission,  75  Pa.  Super.  Ct.  282; 
Paradise  Township  v.  Public  Serv- 
ice Commission,  75  Pa.  Super.  Ct. 
208. 

«3See  Erie  E.  Co.  v.  Public 
Service  Commission,  77  Pa.  Super. 
Ct.  196. 

"The  authority  to  abolish  grade 
crossings  is  founded  upon  the 
police  power  of  the  state  to  pro- 
tect life  and  property."  Erie  K. 
Co.  V.  Public  Service  Commission, 
271  Pa.  409,  114  Atl.  357,  aff'g 
76  Pa.  Super.  Ct.  170. 

Pindings  of  a  state  board  of 
public  utilities  that  the  abolition 
of  grade  crossings  was  necessary, 
affirmed  by  the  state  courts,  will 
not  be  disturbed  by  the  federal 
supreme  court,  if  those  tribunals 
were  reasonably  warranted  in 
their  conclusion.  Erie  E.  Co.  v. 
Board  of  Public  Utility  Com'rs, 
254  U.  S.  394,  65  L.  Ed.  322,  aft'g 
90  N.  J.  L.  672,  673,  103  Atl.  1052; 
90  N.  J.  L.  694,  714,  103  Atl.  1053; 
90  N.  J.  L.  715,  103  Atl.  1054;  90 
N.  J.  L.  729,  103  Atl.  1055  (mem. 
decs.). 

A  railroad  company  will  not  be 
required  to  construct  and  maintain 
a  highway  bridge  over  its  tracks 
under  a  statute  requiring  it  to 
construct  and  maintain  safety  de- 


vices, where  it  is  stipulated  in  an 
agreed  statement  of  facts  that  the 
bridge  is  no  part  of  any  safety 
device  for  the  safety  of  persons 
passing  over  the  tracks.  Chicago, 
E.  I.  &  P.  E.  Co.  V.  People,  69 
Colo.  266, 193  Pac.  668. 

94  Erie  E.  Co.  v.  Public  Service 
Commission,  271  Pa.  409,  114  Atl. 
357,  aff'g  76  Pa.  Super.  Ct.  170. 

At  common  law  a  railroad  com- 
pany is  under  no  obligation  to  pro- 
vide a  bridge  over  its  tracks  for 
a  highway  established  after  the 
construction  of  the  railroad.  Chi- 
cago, E.  I.  &  P.  E.  Co.  V.  People, 
69  Colo.  266,  193  Pac.  668. 

95  Erie  E.  Co.  v.  Board  of  Public 
Utility  Com'rs,  254  U.  S.  394,  65 
L.  Ed.  322,  aff'g  90  N.  J.  L.  672, 
673,  103  Atl.  1052;  90  N.  J.  L.  694, 
714,  103  Atl.  1053;  90  N.  J.  L.  715, 
103  Atl.  1054;  90  N.  J.  L.  729,  103 
Atl.  1055  (mem.  decs.). 

96  Mayor,  etc.,  of  City  of  Lowell 
V.  Boston  &  M.  E.  Co.,  238  Mass. 
328,  130  N.  E.  638. 

97  Erie  E.  Co.  v.  Public  Service 
Commission,  271  Pa.  409,  114  Atl. 
357,  aff'g  76  Pa.  Super.  Ct.  170; 
Erie  E.  Co.  v.  Public  Service  Com- 
mission, 77  Pa.  Super.  Ct.  196. 

In  Oklahoma  the  commission  is 
given  full  jurisdiction  over  all  pub- 
lie    highway    crossings   where   the 
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where  a  railroad  company  has  obtained  authority  to  cross  a 
highway  from  the  supreme  court,  the  power  of  the  commission 
is  limited  to  determining  the  method  of  crossing,'*  and  in  de- 
termining that  the  method  shall  be  by  a  bridge  over  the  tracks, 
the  commission  has  no  power  to  impose  conditions  or  to  legislate 
as  to  the  repair  and  maintenance  of  the  bridge  and  the  ap- 
proaches thereto  when  constructed.'^  In  Pennsylvania  the  pub- 
lic service  commission  is  clothed  with  the  right  of  eminent  do- 
main in  the  elimination  of  grade  crossings,  and,  when  necessary 
to  accomplish  the  desired  result,  may  condemn  a  new  right-of- 
way  for  the  highway,  or  for  the  railroad  where  the  company 
consents  to  a  relocation  of  its  line.^     And  it  may  abandon  or 


same  cross  steam  or  electric  rail- 
roads. Missouri,  K.  &  T.  E.  Co. 
V.  State,  82  Okla.  221,  200  Pao. 
208. 

In  Pennsylvania  the  jurisdiction 
given  to  the  commission  is  exclu- 
sive. City  of  Erie  v.  Public  Serv- 
ice Commission,  74  Pa.  Super.  Ct. 
265. 

To  this  extent  it  has  control  of 
the  streets  of  municipalities.  City 
of  Erie  v.  Public  Service  Commis- 
sion, 74  Pa.  Super.  Ct.  265. 

The  commission  has  no  authority 
to  require  a  railroad  company  to 
contribute  to  the  cost  of  a  state 
highway  located  by  the  state  high- 
way department  because  certain 
grade  crossings  are  thereby  elimi- 
nated, and  an  order  requiring  such 
contribution  is  confiscatory.  Erie 
E.  Co.  V.  Public  Service  Commis- 
sion, 77  Pa.  Super.  Ct.  196. 

Utah  Comp.  Laws  1917,  §4811, 
giving  the  commission  exclusive 
power  to  determine  the  location  of 
crossings,  to  abolish  crossings,  etc., 
applies  only  to  public  crossings. 
Section  4812,  giving  the  commis- 
sion power  to  investigate  crossing 
accidents  and  to  make  such  recom- 
mendation or  order  with  respect 
thereto    as   in    its    judgment    may 


seem  just  and  reasonable,  does  not 
give  it  authority  to  close  crossings, 
since  its  power  in  that  respect  is 
specifically  provided  for  in  §  4811. 
Bamberger  Elec.  E.  Co.  v.  Public 
Utilities  Commission,  59  Utah  351, 
204  Pac.  314. 

98  People  v.  Public  Service  Com- 
mission, Second  Dist.,  231  N.  Y.  1, 
131  N.  E.  549,  modifying  190  N. 
T.  App.  Div.  126,  179  N.  T.  Supp. 
438,  rehearing  denied  231  N.  Y. 
600,  132  N.  E.  904. 

99  It  has  no  power  to  order  the 
company  to  keep  the  approaches 
to  a  bridge  over  its  yards,  which 
are  outside  of  its  property,  in  re- 
pair. People  V.  Public  Service 
Commission,  Second  Dist.,  231  N. 
Y.  1,  131  N.  E.  549,  modifying  190 
N.  Y.  App.  Div.  126,  179  N.  Y, 
Supp.  438,  rehearing  denied  231 
JT.  Y.  600,  132  N.  E.  904. 

lErie  R.  Co.  v.  Public  Service 
Com.,  271  Pa.  409,  114  Atl.  357, 
aff'g,  76  Pa.  Super.  Ct.  170. 

Where  property  necessary  for 
the  elimination  of  a  crossing  can- 
not be  acquired  by  agreement,  it 
should  be  condemned  and  taken 
and  its  value  approximately  ascer- 
tained before  the  work  is  started. 
Erie  E.  Co.  v.  Public  Service  Com- 
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vacate  highways  or  streets,  or  portions  of  the  same,'  and,  it 
seems,  may  require  the  railroad  company  to  relocate  its  tracks,® 
when  necessary  to  the  abolition  of  a  grade  crossing.  In  that 
state  an  order  of  the  commission  "for  the  abolition  of  a  grade 
crossing  should  be  based  upon  a  finding  of  its  dangerous  char- 
acter and  be  accompanied  by  approved  plans  and  specifications, 
made  a  part  thereof,  exhibiting  in  detail  the  method  of  elimina- 
tion and  a  description  of  property  necessary  to  be  acquired 
therefor,  with  an  order  condemning  the  same  and  directing 
proper  proceedings  to  fix  the  value  thereof,  if  not  already  done ; 
also  stating  the  estimated  cost  of  the  improvement  and  property 
damage,  so  far  as  may  be  ascertained,  and  apportioning  the  same 
among  the  respective  parties,  and  directing  when  and  by  whom 
the  work  shall  be  done."*  In  Massachusetts  the  statute  pro- 
vides for  the  appointment  of  commissioners  by  the  superior 
court  to  decide  questions  relating  to  the  abolition  of  grade  cross- 
ings, when  a  petition  for  their  abolition  is  presented  to  the 
court.^  In  Indiana  a  board  of  county  commissioners  has  no 
jurisdiction  to  order  and  establish  an  undergrade  crossing.®  A 
city  may  require  a  railroad  company  to  elevate  its  tracks  so  as 
1:0  avoid  grade  crossings.'  Authority  to  require  a  railway  com- 
mission, 271  Pa.  409,  114  AtL  357,  Denial  of  a  motion  to  recommit 
aff'g  76  Pa.   Super.   Ct.  170.                 the  matter  of  abolishing  a  grade 

Consent  by  a  railroad  company,  crossing  to  commissioners,  ap- 
at  a  hearing  before  the  commis-  pointed  by  the  court  under  the 
si  on,  to  a  relocation  of  its  line  Massachusetts  statute  to  deter- 
in  order  to  abolish  a  grade  cross-  mine  whether  such  crossing  shall 
ing  cannot  be  withdrawn  after  be  abolished,  is  within  the  discre- 
it  has  been  acted  upon.  Erie  E.  tion  of  the  judge.  Motion  held 
Co.  V.  Public  Service  Commission,  properly  denied,  where  it  was  not 
271  Pa.  409,  114  Atl..357,  aff'g  heard  until  five  years  after  it  was 
76  Pa.  Super.  Ct.   170.  filed,    and    in    the    meantime    one 

2  Salem  Township  v.  Public  of  the  commissioners  had  died  and 
Service  Commission,  76  Pa.  Super.  another  had  ceased  to  hold  the  of- 
Ct.  374.  fice.      Mayor,     etc.,     of     City     of 

8  See  Erie  E.  Co.  v.  Public  Serv-      Lowell  v.  Boston  &  M.  E.  Co.,  238 
ice    Com.,   271    Pa.   409,    114   AtL       Mass.  328,  130  N.  E.  638. 
357,  aff'g  76  Pa.  Super.  Ct.  170.  6 Cincinnati,  I.  &  W.  E.  Co.  v. 

4  Erie  E.  Co.  v.  Public  Service  Board  of  Com'rs  of  Fayette 
Commission,  271  Pa.  409,  114  Atl.  County,  —  Ind.  — ,  134  N.  E.  782. 
357,  aff'g  76  Pa.  Super.  Ct.  170.  7 See    Postal     Telegraph     Cable 

6  Mayor,  etc.,  of  City  of  Lowell      Co.  v.  Baltimore  &  O.  C.  T.  E.  Co., 
V.  Boston  &  M.  E.  Co.,  238  Mass.      219  HL  App.  304. 
328,  130  N.  E.  €38. 
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pany  to  establish  and  maintain  such  suitable  public  facilities 
and  conveniences  as  may  be  reasonable  and  just  authorizes  the 
commission  to  require  such  a  company  to  maintain  for  the  con- 
venience of  shippers  a  grade  crossing  which  has  been  in  existence 
for  many  years.*  In  New  Jersey  the  statute  provides  that  no 
crossing  shall  be  built  at  grade  over  a  railroad  unless  applica- 
tion is  first  made  to,  and  leave  is  granted  by,  the  public  utility 
commission.  Where  a  city  desires  the  establishment  of  a  cross- 
ing for  an  existing  street,  it  must  make  application  to  the  com- 
mission, and  it  is  not  the  duty  of  the  railroad  to  make  application 
under  such  circumstances  where  it  does  not  desire  the  crossing.* 
In  Illinois  the  Public  Utilities  Commission  has  power  to  author- 
ize a  railroad  company  to  construct  a  spur  track 'across  a  high- 
way in  an  iinincorporated  township  to  connect  with  an  elevator, 
without  the  consent  of  the  highway  commissioners.^"  Where  a 
railroad  is  operated  over  a  street  that  divides  a  city  into  .two 
parts,  so  that  it  is  impossible  for  the  public  to  go  from  one  part 
to  the  other  without  crossing  the  tracks,  the  city,  in  the  exercise 
of  its  police  power,  may  prohibit  passage  over  the  tracks  and 
right-of-way  except  at  such  points  as  it  may  designate,  and  may 
require  the  railroad  company  to  provide  safe  and  convenient 
means  of  passage  at  such  points. ^^  The  crossing  of  the  right-of- 
way  by  the  public  under  such  circumstances  is  not  an  appropria- 
tion of  private  property  or  right-of-way  in  contravention  of  the 
Florida  constitution,  nor  does  it  deprive  the  railroad  company 
of  its  property  without  due  process  of  law,  nor  deny  it  the 
equal  protection  of  the  laws.^''  The  fact  that  there  are  other 
existing  crossings  and  that  the  company  has  offered  to  .provide 
still  others  at  points  different  from  that  designated  by  the  city, 
does  not  deprive  the  city  of  the  right  to  require  a  crossing  at 
a  point  where  the  convenience  and  welfare  of  the  public  will  be 

8  Norfolk  &  W.  R.  Co.  v.  Pub-  n  City  of  De  Funiak  Springs  v. 
lie  Service  Commission,  91  W.  Va.  Louisville  &  N.  R.  Co.,  81  Fla.  27, 
414,  113  S.  E.  247.  87  So.  47. 

9  West  Jersey  &  S.  R.  Co.  v.  12  City  of  De  Funiak  Springs  v.. 
City  of  Millville,  —  N.  J.  L.  — ,  Louisville  &  N.  R.  Co.,  81  Fla. 
115  Atl.  71.  27,  87  So.  47. 

10  Public  Utilities  Commission 
V.  Smith,  298  111.  151,  131  N.  E. 
371. 
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best  subserved.*'  Power  to  alter  or  abolish  any  crossing  in- 
cludes power  to  have  a  crossing  repaired.**  A  city,  in  the  ex- 
ercise of  its  police  power,  may  compel  a  railroad  company  to 
pave  a  grade  crossing  at  its  own  cost,  where  the  public  wel- 
fare, convenience  or  safety  requires  it,  and  the  city  council  so 
determines.*^  And  it  has  been  held  that  a  statute  requiring 
railroad  companies  to  plank  grade  crossings  and  to  maintain  a 
safe  grade  over  the  right-of-way  does  not  take  away  the  city's 
power  in  this  regard.*®  Of  course  the  police  power  with  ref- 
erence to  this  subject  may  not  be  exercised  arbitrarily  or  ca- 
priciously.*'' In  Pennsylvania  the  commission  has  power  to 
place  the  expense  of  a  renewal  or  relocation  of  a  crossing  at 
grade  of  the  tracks  of  one  railroad  company  over  those  of  an- 
other railroad  company  upon  either  or  both  of  said  companies, 
as  it  may  in  due  course  determine.** 

§  4446.  —  Regulating  rate  of  speed.*^  Municipal  ordinances 
limiting  the  rate  of  speed  of  trains  in  the  municipality  are  valid 
if  reasonable,*"  and  power  to  enact  such  ordinances  is  some- 
times expressly  conferred  upon  municipalitifes  by  statute.** 
Usually  the  municipality  has  power  to  limit  the  speed  of  trains 
anywhere  within  its  limits,  and  not  merely  along  public  streets 

13  City  of  De  Puniak  Springs  v.  Applicability  during  federal  eon- 
Louisville  &  N.  R.  Co.,  81  Fla.  trol  of  railroads,  see  §  4368,  supra. 
27,  87  So.  47.  20  Butterfield    v.    Chicago,   E.   I. 

14  Pittsburgh  &  L.  E.  E.  Co.  v.  &  "P.  E.  Co.,  193  Iowa  323,  185  N. 
Public  Service  Commission,  75  Pa.  "W.  151;  Cleveland,  C,  C.  &  St.  L. 
Super.  Ct.  282.  E.    Co.    v.    Grambo,    103    Ohio    St. 

15  State  V.  Chicago,  St.  P.,  M.  471,  134  N.  E.  648;  Blancke  v. 
&  O.  E.  Co.,  148  Minn.  91,  180  N.  New  York  Cent.  E.  Co.,  103  Ohio 
W.  925.  St.  178,  1^3  N.  E.  384. 

16  State  V.  Chicago,  St.  P.,  M.  &  An  ordinance  limiting  the  speed 
O.  E.  Co.,  148  Minn.  91,  180  N.  of  trains  at  grade  crossings  does 
W.   925.  not  apply  to  a  place  where  a  street 

17  State  V.  Chicago,  St.  P.,  M.  ends  at  the  right  of  way,  and  a 
&  O.  E.  Co.,  148  Minn.  91,  180  N.  footpath  leads  from  it  to  a  walk 
W.  925.  across     the     tracks.      Washington- 

18  Schuylkill  E.  Co.  v.  Public  Virginia  E.  Co.  v.  Struder,  132 
Service   Commission,   268   Pa.   430,  Va.  368,  111  S.  E.  239. 

112  Atl.  5.  21  Blancke    v.    New   York    Cent. 

19  As  an  interference  with  inter-  R.  Co.,  103  Ohio  St.  178,  133  N. 
state  commerce,  see   §  4393,  supra.       E.  484. 
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or  on  erossings.^^  Such  regulations  are  presumed  to  be  neces- 
sary and  reasonable,^^  and  the  burden  of  showing  the  contrary 
is  on  the  party  attacking  them.^*  This  presumption  may  be 
rebutted.*^  But  to  justify  the  courts  in  declaring  such  an  or- 
dinance void,  its  unreasonableness,  or  want  of  necessity,  as  a 
police  regulation,  must  be  clear,  manifest,  and  undoubted.*^ 
Ordinances  limiting  the  speed  of  trains  to  fifteen  ^"^  and  to  ten  ^* 
miles  an  hour  in  cities  and  villages,  and  to  four  miles  an  hour 
at  an  extensively  traveled  crossing  of  the  principal  street  of  a 
city,'''  have  been  upheld. 

§4448.  — Requiring  signals  or  flagmen.  Statutes  and  or- 
dinances, generally  require  locomotive  whistles  to  be  blown  and 
bells  to  be  rung  on  approaching  grade  crossings.'"  In  Pennsyl- 
vania the  Public  Service  Commission  may  order  the  installation 
of  safety  gates  at  a  grade  crossing.^^     In  Indiana  no  positive 


82Blancke  v.  New  York  Cent. 
E.  Co.,  103  Ohio  St.  178,  133  N. 
B.  484. 

23  Cleveland,  C,  C.  &  St.  L.  E. 
Co.  V.  Grambo,  103  Ohio  St.  471, 
134  N.  E.  648;  Blancke  v.  New 
York  Cent.  E.  Co.,  103  Ohio  St. 
178,  133  N.  B.  484. 

24  Cleveland,  C,  C.  &  St.  L.  E. 
Co.  V.  Grambo,  103  Ohio  St.  471, 
134  N.  E.  648. 

2B  Cleveland,  C,  C.  &  St.  L.  E. 
Co.  v.  Grambo,  103  Ohio  St.  471, 
134  N.  E.  648. 

26  Cleveland,  C,  C.  &  St.  L.  E. 
Co.  V.  Grambo,  103  Ohio  St.  471, 
134  N.  E.  648;  Blancke  v.  New 
York  Cent.  E.  Co.,  103  Ohio  St. 
178,  133  N.  E.  484;  Hines  v.  Par- 
tridge, 144  Tenn.  219,  231  S.  W. 
16. 

27  Blancke  y.  New  York  Cent.  E. 
Co.,  103  Ohio  St.  178,  133  N.  E. 
484. 

28  Passenger  trains.  Soucie  v. 
Payne,  299  111.  552,  132  N.  E.  779. 

29  Hines  V.  Partridge,  144  Tenn. 
219,  231  S.  "W.  16. 

1039 


30  Murphy  v.  Avery  Chemical 
Co.,  —  Mass.  — ,  133  N.  E.  92. 

A  city  ordinance  prohibiting  the 
blowing  of  locomotive  whistles  ex- 
cept in  making  necessary  brake 
signals  and  such  other  signals  or 
warnings  as  may  be  absolutely 
necessary  to  prevent  injury  to 
persons  and  property  held  not  to 
prohibit  the  sounding  of  whistles 
on  approaching  crossings  as  re- 
quired by  a  statute.  Chicago,  T. 
H.  &  S.  E.  Ey.  Co.  v.  Ackman,  — 
Ind.  App.  — ,  138  N.  E.  164. 

31  City  of  Johnstown  v.  Johns- 
town &  S.  C.  E.  Co.,  75  Pa.  Super. 
Ct.  540. 

Where  the  crossing  is  over  the 
tracks  of  two  companies,  the  divi- 
sion of  the  cost  of  construction 
and  maintenance  of  the  gates  rests 
largely  in  the  discretion  of  the 
commission.  City  of  Johnstown 
V.  Johnstown  &  S.  C.  E.  Co.,  75 
Pa.  Super.  Ct.  540. 


§  4448]  Peivate  Corpoeations  [Ch.  58 

duty  to  provide  bells  or  watehmen  at  crossings  in  the  country 
is  imposed  on  railroad  companies  by  law  except  where  the  board 
of  county  commissioners  or  the  Public  Service  Commission  has 
made  an  order  to  that  effect.^*  In  Illinois  a  statute  gives  mu- 
nicipalities authority  to  require  railroad  companies  to  keep  flag- 
men at  crossings.**  A  city  ordinance  requiring  flagmen  at  cross- 
ings is  not  void  because  it  fails  to  prescribe  a  penalty  for  its 
violation.'*  The  burden  is  on  a  railroad  to  show  that  an  or- 
dinance requiring  gates  and  a  watchman  at  a  crossing  in  a 
village  is  unreasonable  because  of  the  fact  that  the  crossing  is 
not  dangerous,  or  for  some  other  sufiScient  reason.*^ 

§  4449j  —  Requiring^  safety  appliances.*^  Railroads  are 
sometimes  required  by  statute  to  equip  their  trains  with  air  and 
hand  brakes.*'' 

§  4450.  —  Requiring  fencing'  of  tracks  and  building  of  cattle 
guards.  A  statute  making  railroads  liable  in  double  damages 
for  injuries  to  stock  resulting  from  a  failure  to  fence  their 
tracks  as  required  by  law  is  a  valid  exercise  of  the  police 
power.**  A  statute  requiring  railroads  to  construct  fences  and 
cattle  guards  when  notified  by  the  railroad  commission  to  do 
so,  and  making  a  company  which  fails  to  comply  with  such  a 
notice  liable  in  damages  for  stock  injured  or  killed  on  the  por- 
tion of  its  line  covered  by  the  notice,  whether  with  or  without 
negligence,  and  exempting  the  company  from  liability  if  the 
fence  is  constructed  in  conformity  with  such  notice  unless  the 

32TeTre    Haute,    I.    &    E.    Trae-  35  Soucie  v.  Payne,  299  111.  552, 

tion  Co.  V.  Phillips,  —  Ind.  — ,  132  132  N.  E.  779. 

N.  B.  740.  86  Conflict     between     state     and 

S3  The   statute   does  not  require  federal  laws,  see  §  4393,  supra, 

that   notice  be  given  to  the  com-  37  The    Indiana    statute    has    no 

pany  of  the  passage   of  the   ordi-  application   to    the    safety   of   the 

nance,  nor  is  it  necessary  that  the  general     public,     and     the     jury 

ordinance  in   terms   recite  that   it  should  not  be  instructed  as  to  its 

is  necessary  to  place  a  flagman  at  provisions    in    a    personal    injury 

the  crossing  in  question.     Boss  v.  action.    Indianapolis  &  C.  Traction 

Illinois  Cent.'  E.  Co.,  221  111.  App.  Co.  v.  Rogers,  —  Ind.  App.  — ,  134 

504.  N.  E.  669. 

34  Hines  v.  Partridge,  144  Tenn.  38  Chilton     v.     Hines,     205     Mo. 

219,  231  S.  W.  16.  App.  130,  224  S.  W.  18. 
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killing  or  injury  is  wilful,  is  a  valid  exercise  of  the  police  power, 
and  does  not  violate  the  provisions  of  the  constitution  guarantee- 
ing due  process  of  law  and  the  equal  protection  of  the  law.^^ 

§  4451.  —  Regulations  as  to  sleeping  car  service.*" 

§  4452.  Regulations  of  street  railroad  companies.'*^  A  mu- 
nicipality, in  the  exercise  of  its  police  power,  may  require  a 
street  railway  company  to  remove  its  tracks  to  the  center  of  the 
street,  and  to  pave  between  its  tracks,  and  one  foot  on  each  side 
thereof,  and  the  space  between  its  double  tracks.*^  And  this 
power  extends  to  tracks  in  streets  which  were  outside  of  the 
limits  of  the  city  when  they  were  laid  but  were  subsequently  in- 
eluded  therein  by  an  extension  of  the  city  limits.*^  But  statutes 
giving  cities  authority  to  establish  and  alter  grades  of  streets, 
and  to  regulate  the  running  of  street  railway  cars,  the  laying  of 
tracks  for  the  same,  and  the  transportation  of  passengers,  etc., 
do  not  give  a  city  power  to  require  an  interurban  railway  com- 
pany to  remove  its  tracks  from  a  private  right-of-way,  granted 
to  it  by  the  owners  of  the  freehold  prior  to  the  city's  incorpora- 
tion, to  a  point  in  the  center  of  the  street  along  which  its  right- 
of-way  runs.**  In  New  York  a  city  having  power  to  make 
changes  in  the  contour  of  a  street  on  repaving  it  may  require  a 
street  railway  company  to  make  its  tracks  conform  to  the  new 
level.  An  order  of  the  Public  Service  Commission  is  not  neces- 
sary.*^ Even  if  the  New  York  commission  has  jurisdiction  to 
require  a  street  railway  to  conform  its  track  to  the  grade  of  a 
street,  as  required  by  its  franchise,  its  jurisdiction  is  not  ex- 
clusive so  as  to  prevent  the  issuance  of  a  writ  of  mandamus 
for  that  purpose.*®    A  municipality  has  power  to  change  the 

S9  Ex  parte   Hinea,   205  Ala.   17,  43  City    of    Ealeigh    v.    Carolina 

87  So.  691.  Power  &  Light  Co.,  180  N.  C.  234, 

40Eegulation     of    Pullman     and  104  S.  E.  462. 

sleeping    ear     service     by     Public  44  State     v.     Milwaukee     Light, 

Service  Commission  is  the  subject  Heat  &  Traction  Co,  173  Wis.  225, 

of  a  note  in  11  A.  L.  E.  996.  180  N.  W.  938. 

41  Eight  to  abandon  lines,  see  45  People  v.  Belt  Line  Ey.  Corp., 
§  4423,  supra.  230  N.  Y.  86,  129  N.  B.  217. 

42  City  of  Ealeigh  v.  Carolina  46  City  of  Syracuse  v.  New  York 
Power  &  Light  Co.,  180  N.  C.  234,  State  Eys.,  189  N.  Y.  Supp.  763. 
104  S.  E.  462. 
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routing  of  street  car  lines  on  its  streets  with  the  consent  of 
the  company,  especially  where  the  company's  franchise  so  pro- 
vides.*'' A  street  railway  crossing  the  tracks  of  a  steam  railroad 
at  grade  may  be  required  to  bear  a  reasonable  part  of  the  ex- 
pense of  abolishing  the  grade  crossing,  and  payment  thereof 
may  be  made  a  condition  of  its  continued  right  to  use  the 
streets.**  A  statute  authorizing  a  municipality  to  repair  or 
reconstruct  the  lines  of  a  street  railway  company  with  public 
money  raised  by  the  sale  of  municipal  bonds,  where  the  com- 
pany refuses  to  do  so,  and  giving  it  a  lien  on  aU  the  property 
of  the  company  for  the  amount  so  expended,  violates  a  con- 
stitutional provision  prohibiting  the  passage  of  laws  authorizing 
any  municipality  to  raise  money  for,  or  to  loan  its  credit  to,  or 
in  aid  of,  any  corporation.**  Municipal  ordinances  sometimes 
prohibit  street  railway  companies  from  causing  any  street  car 
on  which  there  are  passengers  to  terminate  its  run  or  to  be 
diverted  from  its  usual  course  before  it  reaches  the  end  of  its 
designated  run  unless  it  becomes  disabled  or  some  emergency 
renders  a  diversion  necessary.^"  City  ordinances  requiring  op- 
erators of  cars  to  keep  a  vigilant  watch  for  vehicles  and  pedes- 
trians and  to  stop  the  car  on  the  first  appearance  of  danger  to 
them,^^  requiring  cars  to  be  equipped  with  gongs,  and  providing 
that  they  must  be  sounded  on  approaching  crossings  or  vehicles 
or  persons,*^  limiting  the  speed  of  cars,^^  and  requiring  cars  to 

47  Eeed  v.  Village  of  Hibbing,  an  emergency  as  justified  turning 
150  Minn.  130,  184  N.  W.  842.  it    back    at   the    first    opportunity 

48  A  charge  of  ten  per  cent  of  beyond  the  obstruction.  City  of 
the  expense  of  the  total  expense  Milwaukee  v.  Becker,  173  Wis. 
at  its  crossings  held  not  excessive.  169,  180  N.  W.  838. 

Erie    B.    Co.    v.    Board    of   Public  61  State    ex.    rel.    Vogt    v.    Eey- 

TJtility  Com'rs,  254  U.  S.  394,  65  nolds,  —  Mo.  — ,  244  S.  W.  929, 

L.  Ed.  322,  afE'g  90  N.  J.  L.  672,  aff'g  —  Mo.   App.  — ,  226  S.   W. 

673,    103   Atl.    1052;    90   N.   J.   L.  75;    Hale   v.   St.   Joseph   Eailway, 

694,   714,   103  Atl.   1053;   90  N.  J.  Light,  Heat  &  Power  Co.,  287  Mo. 

L.  715,  103  Atl.  1054;   90  N.  J.  L.  499,  230  S.  W.  113. 

729,  103  Atl.  1055  (mem.  decs.).  62  Hale    v.    St.   Joseph   Eailway, 

49  City  of  Cincinnati  v.  Harth,  Light,  Heat  &  Power  Co.,  287  Mo. 
101  Ohio  St.  344,  13  A.  L.  E.  308,  499,  230  S.  "W.  113. 

128  N.  E.  263.  63Eegulating  the   speed   of  cars 

60  Delay    of    a    car    by    a    train  at  crossings.     Beaubien  v.  Detroit 

across    the    track    until    the    next  United    Ey.,    216    Mich.    391,    185 

car   caught   up   with   it   held   such  N.  W.  855. 
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stop  and  remain  stationary  upon  the  approach  of  any  fire  ap- 
paratus,^* have  been  sustained.  By  legislative  authority  a  street 
railway  company  may  be  compelled  to  permit  another  company, 
upon  proper  conditions  and  where  compensation  is  provided,  to 
use  its  tracks,  where  such  use  is  not  for  the  private  benefit  of 
the  other  company  but  is  reasonably  required'  by  public  neces- 
sity, and  will  not  result  in  such  prejudice  or  detriment  to  the 
company  owning  the  tracks  as  to  make  the  regulation  unreason- 
able.^^ Such  a  requirement  that  one  railway  company  shall, 
to  a  reasonable  extent,  permit  the  use  of  its  tracks  by  another, 
is  not  considered  as  a  taking  of  property,  but  as  a  regulation 
of  a  use  to  which  the  property  has  been  voluntarily  dedicated, 
,  since  the  track,  though  private  property,  has,  in  a  sense,  become 
a  part  of  the  street.^®  The  Nebraska  statute  providing  that  the 
city  council  of  a  city  may  require  a  local  street  railway  company 
to  permit  an  interurban  company  to  use  its  tracks  to  enter  and 
pass  through  the  city,  is  not  broad  enough  in  scope  to  authorize 
a  city  council  to  grant  to  an  interurban  company  the  right  to 
use  the  tracks  of  a  local  company  for  the  purpose  of  doing  a 
local  street  railway  business  within  the  city  and  of  diverting  to 
its  own  lines  business  of  that  character  which  would  otherwise 
go  to  the  local  company.^'' 

An  order  of  a  Public  Service  Commission  requiring  a  street 
car  company  to  extend  a  line  to  serve  a  single  industry  will  be 
set  aside  as  arbitrary  and  unreasonable,  where  no  public  neces- 
sity for  the  extension  is  shown  and  the  highest  estimated  earn- 
ings therefrom  will  result  in  an  annual  loss  on  the  new  capital 
invested.^' 

An  ordinance  limiting  the  speed  66  Lincoln  Traction  Co.  v.  Oma- 

of    single    truck    cars    to    twelve  ha,  L.  &  B.   Ry.  Co.,  —  Neb.  — , 

miles     an     hour     and     permitting  187  N.  W.  790. 

double   truck    ears    to   run   fifteen  66  Lincoln  Traction  Co.  v.  Oma- 

miles  an  hour,  held  reasonable  and  ha,  L.  &  B.  By.   Co.,  —  Neb.  — , 

valid.    Beaubien  v.  Detroit  United  187  N.  W.  790. 

By.,  216  Mich.  391,  185  N.  W.  855.  67  Lincoln  Traction  Co.  v.  Oma- 

64  Union  Traction  Co.  v.  City  of  ha,  L.  &  B.  Ey.  Co.,  —  Neb.  — , 

Muncie,  —  Ind.   App.  — ,  133  N.  187  N.  W.  790. 

E.  160.  68  State  v.  Public  Service  Corn- 
That  such  provisions  do  not  vie-  mission,   117   Wash.  510,   201  Pae. 

late  the  contract  obligations  of  a  749. 

franchise   previously    granted,    see 

§  4395,  supra. 
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§  4452a  [New].  Regulation  of  carriers  by  motor  vehicles.^^ 

The  New  Hampshire  statute  declaring  any  person  or  corpora- 
tion "operating  any  motor  vehicle  other  than  a  street  car 
*  *  *  in  the  business  of  transporting  passengers  for  hire, 
and  receiving  and  discharging  passengers  along  a  regular  route 
over  which  the  vehicle  is  operated"  to  be  a  common  carrier, 
and  subject  to  the  provisions  of  the  statute  as  to  common  car- 
riers, does  not  apply  to  the  operator  of  a  motor  vehicle  which 
receives  and  discharges  passengers  only  at  the  termini  of  the 
route,  and  not  along  the  route  between  termini.^" 

§  4453.  Regulations  of  telegraph,  telephone  and  electric 
light  companies — In  general.^^  The  business  of  a  telephone  com- 
pany as  usually  conducted  is  so  affected  by  public  interest  as  to 
•  permit  its  reasonable  regulation  by  public  authority.^* 

Power  conferred  upon  a  public  service  commission  to  order 
reasonable  improvements  and  extensions  of  the  works,  wires, 
poles,  etc.,  of  electrical  corporations,  must  be  construed  as. 
subject  to  constitutional  limitations.^^  It  gives  the  commission 
power  to  requi>re  such  a  corporation  to  serve  territory  compre- 
hended within  its  profession  of  service,  because  it  is  its  duty, 
within  reasonable  limitations,  to  serve  all  wilhin  such  territory 
who  apply.®*  But  it  does  not  give  the  commission  authority  to 
compel  a  corporation  to  serve  a  territory  not  embraced  within 
its  profession  of  service,  since  such  compulsion  would  be  tanta- 
mount to  an  appropriation  of  its  property  to  which  it  has  not 
dedicated  it,  or,  in  other  words,  a  taking  of  private  property  for 
public  use  without  just  compensation.®*  The  question  of  the 
corporation's  profession  of  public  service  is  essentially  one  of 

59  Requiring  certificate  of  pub-  307.  See  also  §§  4376,  4379,  supra, 
lie  convenience  and  necessity,  see  63  State  v.  Public  Service  Com- 
§  4418,  supra.  mission,   287   Mo.    522,   229   S.   W. 

60  State    V.    Downes,    79    N.    H.  782. 

505,  112  Atl.  246.  64  State   v.  Public   Service  Gom- 
el Discrimination,      see  §  4422,       mission,    287   Mo.    522,   229   S.   W. 

supra.  782. 

Withdrawal  from  public  service,           65  State  v.  Public  Service   Com- 

see  §4423,  supra.  mission,    287   Mo.    522,   229   S.    W. 

62  Town   of  Brooksville  v.   Flor-       782. 

ida   Tel.   Co.,   81  Fla.   436,   88   So. 

1044 


Ch.  58]  Governmental  Contkol  of  Coepoeations  [§4453 

fact.^^  The  territorial  limits  of  its  professed  service  may  be 
evidenced  by  its  charter,  franchises  and  acts  in  the  conduct  of 
its  business,  without  any  express  declaration  with  reference 
thereto  on  its  part.^''  But  charter  power  to  generate,  distribute 
and  sell  electric  energy  in  the  state  and  elsewhere,  is  permissive 
only,  and  does  not  require  the  corporation,  upon  demand,  to 
distribute  and  sell  electricity  everywhere  in  the  state,  nor  does 
it,  by  accepting  such  charter  power,  undertake  to  furnish  serv- 
ice in  all  parts  of  the  state.®^  And  by  applying  for  and  obtain- 
ing franchises  covering  several  contiguous  counties,  such  a 
corporation  defines  the  exterior  limits  of  its  profession  of  serv- 
ice, territorially  considered.^'  The  precise  service  undertaken 
within  the  territorial  limits  which  the  corporation  has  chosen  to 
serve  may  be  inferred  from  its  acts  in  constructing  generating 
plants,  substations,  transmission  lines  and  the  like,  and  from  the 
kind  of  service  actually  given.'"'  A  corporation  cannot  neces- 
sarily be  required  to  furnish  service  to  every  village  and  hamlet 
in  several  counties  covered  by  its  franchises,  nor  can  it  be  com- 
pelled to  furnish  service  to  a  municipality  within  the  territorial 
limits  of  its  professed  service,  unless  such  requirement  is  rea- 
sonable ;  ''^  nor  unless  there  is  a  reasonable  expectation  that  the 
consumption  of  electrical  current  there  will  be  sufficient  to  war- 
rant the  necessary  preliminary  expenditure  there.''^  The  rea- 
sonableness of  an  order  of  a  public  service  commission  directing 
such  service,  for  purposes  of  review  by  the  courts,  depends  upon 
whether  it  is,  or  is  not,  arbitrary,  capricious,  or  unlawful.'''^    In 

66  state  V.  Public  Service  Com-  71  Order  of  public  service  com- 
mission, 287  Mo.  522,  229  S.  W.  mission  requiring  a  power  eom- 
782.  pauy  to  furnish  electricity  to  the 

67  State  V.  Public  Service  Com-  inhabitants  of  a  town  held  rea- 
mission,  287  Mo.  522,  229  S.  "W.  sonable.  State  v.  Public  Service 
782.  Commission,   287   Mo.   522,   229   S. 

68  State  V.  Public  Service  Com-  W.   782. 

mission,   287  Mo.   522,   229   S.  W.  72  State  v.  Public  Service   Com- 

782.  mission,    287   Mo.   522,   229   S.   W. 

69  State  V.  Public  Service  Com-      782. 

mission,   287  Mo.   522,   229   S.   W.  73  State  v.  Public  Service  Com- 

782.  mission,   287   Mo.   522,   229   S.   W. 

70  State  V.  Public  Service  Com-  782. 
mission,   287  Mo.    522,    229    S.   W. 

782. 
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determining  whether  an  electric  company  shall  be  required  to 
extend  its  lines  to  serve  a  particular  customer,  it  is  proper  to 
take  into  consideration  the  amount  of  the  expenditure  involved 
and  the  revenue  reasonably  to-  be  expected  to  result  from  the 
extension.''*  If  the  investment  is  out  of  all  proportion  to  any, 
increase  of  revenue  likely  to  result,  the  customer  may  properly 
be  required  to  finance  or  assist  in  financing  the  extensionJ^ 

§  4454.  —  RegulatioBS  as  to  poles  and  wires.  The  right  given 
to  telegraph  companies  by  the  federal  statute  to  construct,  main- 
tain and  operate  telegraph  lines  over  and  along  military  and 
post  roads  is  limited  to  telegraph  lines,  and  does  not  extend  to 
telephone  lines,  nor  include  a  right  to  construct  telephone  and 
telegraph  lines  together.''®  The  Oregon  statute  gives'  telephone 
and  telegraph  companies  the  right  to  construct  and  maintain 
telegraph  or  telephone  lines,  or  combined  telephone  and  tele- 
graph lines,  over  and  along  state  highways;  but  this  right  is 
subject  to  a  reasonable  supervisory  power  of  the  state  highway 
commission  as  to  the  mode,  manner  and  locality  of  construction 
•  and  maintenance.  The  commission  cannot  so  exercise  its  power 
as  arbitrarily  to  deny  to  such  companies  the  rights  given,  them 
by  the  statute,  but  it  has  the  power  of  reasonable  regulation  as 
to  the  manner  in  which  the  lines  shall  be  constructed  and  the 
place  of  their  location  as  they  may  affect  the  highways  and  their 
use  by  the  public,  and  so  long  as  it  does  not  exercise  its  discre- 
tion in  the  matter  arbitrarily  and  unreasonably  to  the  denial 
of  the  complaining  company's  rights,  the  courts  cannot  inter- 

74  Shubeit     V.     Public     Service  quired  to  pay  a  part   of  the   cost 

Commission,  77  Pa.  Super.  Ct.  167.  of   extending   the    company's   line 

76  Shnbert     v.     Public     Service  and  to  advance  the  balance,  to  be 

Commission,  77  Pa.  Super.  Ct.  167.  repaid  to  him  in  installments,  was 

The    reasonableness    of    such    a  not  unjust,  unreasonable,  discrimi- 

regulation  must  depend  to  a  large  natory   or   unlawful   and    refusing 

extent  upon   the   conditions    ''xist-  to    award    reparation   to   the    cus- 

ing  at  the  time  the  expenditure  is  tomer  for  the  amounts  so  paid  and 

made.      Order    of    public    service  advanced,    sustained.     Shubert    v. 

commission  finding  that  a  regula-  Public  Service  Commission,  77  Pa. 

tion    and  contract   made   pursuant  Super.  Ct.  167. 

thereto,  whereby  a  person  seeking  76  Postal  Tel.  Co.  v.  State  High- 
electric  light  and  power  service  to  way  Commission,  276  Fed.  958. 
a  theater  during  the  war  was  re- 
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fere.''"'  It  may  refuse  to  permit  the  construction  of  a  line  on 
a  side  of  the  highway  which  would  mar  its  scenic  beauty,  even 
though  its  construction  on  the  other  side  would  be  more  ex- 
pensive, and  may  require  a  new  line  to  be  constructed  on  the 
poles  of  an  existing  line,  when  its  construction  in  that  manner  is 
reasonably  practical.''*  In  California  the  commission  has  power 
to  make  reasonable  regulations  with  respect  to  the  clearances 
to  be  maintained  between  telephone  and  telegraph  lines  and 
power  lines  where  they  cross  each  other.''^  And  in  that  state 
regulations  of  the  commission  as  to  the  location  of  poles  control 
the  location  of  poles  forming  a  part  of  a  municipal  power-dis- 
tributing system.*"  The  occupancy  of  public  streets  by  a  tele- 
graph company  is  at  all  times  subject  to  the  right  of  the  city 
to  compel  such  relocation  of  conduits,  wires,  etc.,  as  it  may  see 
fit  to  require  in  a  reasonable  and  just  effort  to  provide  for  the 
public  safety,  health  and  convenience.*^  A  municipality,  in  the 
reasonable  exercise  of  its  police  power,  has  a  legal  right,  where 
public  safety  or  convenience  requires,  to  change  the  grade  of  a 
street,  and  is  not  liable  to  a  telegraph  company  whose  conduits 
or  property  is  disturbed  in  making  the  change,  especially  where 
the  right  to  make  such  changes  is  expressly  reserved  in  the 
ordinance  granting  the  company  the  right  to  use  the  streets. *2 
And  a  railroad  company  which  is  required  by  the  city  to  elevate 
its  tracks  under  a  plan  involving  a  depression  of  streets  at 
crossings  is  not  liable  to  a  telegraph  company  for  the  expense 
incurred  by  it  in  lowering  its  conduits  to  correspond  to  the  new 
grade  of  the  streets.** 

§  4456.  —  Requiring  physical  connection  of  lines.    The  state, 
or  its  delegated  authorities,  may,  in  the  exercise  of  its  police 

77  Postal  Tel.  Co.  v.  State  High-  geles,   53   Cal.   App.  440,   200  Pae. 
way  Commission,  276  Fed.  958.  380. 

78  Postal  Tel.  Co.  v.  State  High-  81  Postal  Tel.   Cable  Co.  v.  Bal- 
way  Commission,  276  Fed.  958.  timore  &  O.   C-  T.  E.  Co.,  219  111. 

79  An    order    requiring    a    clear-  App.  304. 

ance  of  two  feet  unless  the  lines  82  Postal  Tel.   Cable   Co.  v.   Bal- 

are  suitably  supported  to  prevent  timore  &  O.   C.  T.  E.   Co.,  219  111. 

contact,    held    reasonable.     Morris  App.  304. 

V.   Sierra  &   San  Franeiaco   Power  ,  83  Postal  Tel.  Cable   Co.  v.   Bal- 

Co.,  —  Cal.  App.  — ,  207  Pae.  262.  timore  &  O.   C.  T.  E.  Co.,  219  111. 

80  Sincerney  v.  City  of  Los  An-  App.   304. 

1047 


§  4456]  Pbivate  Cobpoeations  [Ch.  58 

power  or  its  power  to  regulate  public  service  corporations,  com- 
pel the  physical  connection  of  telephone  lines,  and  compel  one 
company  to  furnish  its  wires  for  the  transmission  of  messages 
originating  on  the  other  company's  lines,  when  public  necessity 
and  convenience  require  it,  provided  an  arrangement  is  made 
whereby  the  company  required  to  render  such  service  will  re- 
ceive proper  compensation  for  the  additional  service  which  it 
renders,  and  such  conditions  are  imposed  as  will  protect  it  in 
its  individual  management  and  control  of  its  own  property, 
and  that  the  order  does  not  so  operate  as  to  create  or  allow  of 
such  discriminatory  conditions  as  will  cause  injury  to  it. 
Whether  the  regulation  is  made  by  the  legislature  or  by  an 
order  of  a  commission,  it  can  be  upheld  only  if  it  provides  for 
an  equitable  adjustment  of  the  rights  involved.**  Statutes  in 
some  of  the  states  expressly  authorize  the  Public  Service  Com- 
mission to  order  physical  connection  of  telephone  lines  under 
specified  circumstances  where  public  convenience  and  necessity 
require  it.*^  The  Nebraska  statute  requiring  physical  connec- 
tion of  telephone  lines  only  requires  connections  with  trunk  'and 
toll  lines,  and  not  a  general  exchange  of  local  business,  but  it 
does  not  limit  the  general  power  of  the  commission  over  tele- 
phone companies  in  this  respect  in  so  far  as  its  actions  may  go 
beyond,  and  is  not  in  conflict  with,  the  mandatory  provisions  of 
the  statute.*^  The  fixing  and  adjustment  of  rates  and  conditions 
and  the  apportionment  of  the  expense  involved  depend  upon 
the  facts  and  circumstances  of  each  particular  case,  and  are 
generally  to  be  determined  by  the  commission.*^    An  order  re- 

84Blaekledge  v.  Farmers'  Inde-  only  when  a  public  necessity  ex- 
pendent  Tel.  Co.  of  Bed  Cloud,  ists  therefor  to  supply  through 
105  Neb.  713,  16  A.  L.  E.  343,  181  traffic  and  communication  between 
N.  W.  709.  different    localities,    not    otherwise 

85  In    Virginia    the    commission  provided  for  by  the.  companies  in 

may    require    two    telephone    com-  question  or  either  of  them.     Con- 

panies  to  make  a  physical  connec-  solidated  Tel.  Co.  v.  Public  Service 

tion  upon  terms   fair   and  just  to  Commission,  73  Pa.  Super.  Ct.  110. 

both,  where  the  public  interest  re-  86Blackledge  v.  Farmers'  Inde- 

quires  it.     Com.  v.  Staunton  Mut.  pendent  Tel.  Co.  of  Eed  Cloud,  105 

Tel.  Co.,  —  Va.  — ,  114  S.  E.  600.  Neb.  713,  IS  A.  L.  E.  343,  181  N. 

Under  the  Pennsylvania  statute  W.  709. 

the  commission  may  order  the  con-  87  Com.    v.    Staunton    Mut.    Tel. 

neetion  of  telephone  lines  and  the  Co.,  • —  Va.  — ,  114  S.  E.  600. 

establishment    of   through    service  This  is  a  matter  exclusively  for 
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quiring  an  exchange  of  local  and  long  distance  service  which' 
will  result  in  a  confiscation  of  the  property  of  one  of  the  com- 
panies by  the  process  of  a  complete  loss  of  its  local  subscribers 
to  the  other,  and  which  makes  no  adequate  provision  for  its 
protection  against  such  loss,  is  invalid  as  a  taking  of  its  prop- 
erty without  due  process  of  law.^'  And  the  same  is  true  of  a 
provision  in  an  order  for  the  physical  connection  of  the  lines 
of  two  companies,  directing  that  such  companies  shall  divide  all 
new  business  in  such  proportions  that  their  relations  in  size  to 
each  other  shall  not  change  but  shall  be  continuously  main- 
tained so  long  as  the  order  shall  operate,  since  it  denies  to  each 
company  its  right  to  accept  as  subscribers  all  who  shall  apply 
in  the  territory  covered  by  its  system.*' 

§4457.  Regulation  of  gas  companies.'"  In  Ohio  the  com- 
mission has  no  authority  to  compel  a  gas  company,  which  is  not 
a  pipe  line  company,  to  furnish  a  supply  of  natural  gas  to  an- 
other gas  company  to  enable  the  latter  to  comply  with  its  con- 
tract to  supply  a  municipality  and  its  inhabitants.'^  In  Kansas 
the  commission  has  power  to  fix  a  standard  for  leakage  in  plants 
of  companies  distributing  natural  gas ;  '^  and  it  also  has  power 
to  order  such  a  company  to  install  devices  for  regulating  gas 
pressure,  and  the  fact  that  its  order  to  that  effect  is  experi- 
mental and  that  the  use  of  such  devices  is  only  required  for 

the   commission    and   not   for   the  88  Blackledge   v.  Farmers'  Inde- 

oourts.     The   one   function   of   the  pendent    Tel.    Co.    of    Red    Cloud, 

courts  in  this  connection  is  to  de-  105  Neb.  713,  16  A.  L.  R.  343,  181 

termine  whether  such  an  order  as  N.  W.  709. 

has    actually    been    made    by    the  89  Blackledge  v.  Farmers '  Inde- 

eommission    can   be   legally   justi-  pendent    Tel.    Co.    of    Red    Cloud, 

fied.    Blackledge  v.  Farmers '  Inde-  105  Neb.  713,  16  A.  L.  R.  343,  181 

pendent    Tel.    Co.    of    Red    Cloud,  N.  W.  709. 

105  Neb.  713,  16  A.  L.  R.  343,  181  90  Withdrawal  from  public  serv- 

N.  W.  709.  ice,  see  §  4423,  supra. 

In  requiring  physical  connection  91  Village    of    St.    Clairsville    v. 

by  two   local  companies   the   com-  Public    Utilities    Commission,    102 

mission  may  prescribe  a  flat  rate  Ohio  St.  574,  132  N.  E.  151. 

for   the    interchange    of    messages  92  The    establishment   of   such   a 

between    the    local    telephones    of  standard  is  not  an  unwarranted  in- 

both  companies  instead  of  a  charge  vasion   of  the  right   of  such  com- 

for  each  message.     Com.  v.  Staun-  panies    to    conduct    and    manage 

ton  Mut.  Tel.  Co.,  —  Va.  — ,  114  their  own  affairs,  nor  is  it  material 

S.  K  eOO.  that    a    more    wasteful    standard 
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six  months,  does  not  affect  its  validity.'^  A  statute  prohibiting 
the  taking  of  more  than  twenty-five  per  cent  of  the  daily  natural 
flow  of  any  gas  well  is  within  the  police  power  of  a  state,  and 
is  valid.^  And  a  municipal  ordinance  prohibiting  consumers 
of  natural  gas  from  using  gas  pumps  or  other  devices  to  in- 
crease the  flow  of  gas  beyond  that  normally  due  to  the  pressure 
in  the  pipes  through  which  it  is  delivered  to  them  has  been 
sustained.'*  But  a  statute  prohibiting  the  burning,  consuming 
or  wasting  of  natural  gas  from  wells,  or  its  use  or  sale  for  the 
purpose  of  producing  carbon  or  other  resultant  products  from 
the  burning  or  consumption  thereof,  without  the  heat  therein 
contained  being  fully  and  actually  applied  and  utilized  for  other 
manufacturing  purposes  or  domestic  purposes,  violates  the 
Fourteenth  Amendment  and  a  provision  of  a  state  constitution 
against  depriving  any  person  of  liberty  or  property  without  due 
process  of  law.'*  A  statute  requiring  persons  or  corporations 
engaged  in  the  business  of  purchasing  and  selling  natural  gas 
to  purchase  all  gas  offered  for  sale  without  discrimination  in 
favor  of  one  producer  or  source  of  supply  as  against  another, 
does  not  apply  to  a  field  which  is  rightfully  regarded  as  ex- 
hausted, though  a  few  wells  continue  in  operation  there  and  a 
few  new  ones  are  developed  by  drilling  into  gas  pockets.''  An 
order  of  a  commission  permitting  a  gas  company  to  lower  the 
standard  of  the  gas  furnished  by  it  has  been  sustained  when 
necessary  to  prevent  an  increase  sin  rates.'* 

A  gas  company  operating  under  a  municipal  franchise  may 
be  required  to  make  a  reasonable  extension  of  its  mains  to 

than    that   fixed    would    result    in  operation    there    and    a    few   new 

better  financial  returns  to  the  com-  ones     are     developed    by     drilling 

panies.      London    v.    Court   of   In-  into  gas  pockets.     Nowata  County 

dustrial     Eelations     of     State     of  Gas  Oo.  v.  Henry  Oil  Co.,  269  Fed. 

Kansas,  269  Fed.  433.  742. 

9SCity  of  Winfield  v.  Court  of  9B  Myron    Green    Cafeterias    Co. 

Industrial  Eelations,  111  Kan.  580,  v.  Kansas  City,  —  Mo.  — ,  240  S. 

207  Pae.  813.  W.  132. 

94  Nowata    County    Gas    Co.    v.  96  Gas  Products   Co.  v.  Eankin, 

Henry  Oil  Co.,  269  Fed.  742.  —  Mont.  — ,  207  Pae.  993. 

Such   a  provision  has  no  appli-  97  Nowata    County    Gas    Co.    v. 

cation   to    a   field   which   is   right-  Henry  Oil  Co.,  269  Fed.  742. 

fully      regarded      as      exhausted,  98  Eivelli  v.  Providence  Gas  Co., 

though    a    few    wells    continue    in  —  E.  I.  — ,  115  Atl.  461. 
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supply  the  needs  of  the  public,  if  practicable,  although  such 
extension  will  result  in  expense  to  it.'*  The  right  to  compel 
such  an  extension  is  not  an  absolute  and  unqualified  right,  but 
merely  a  relative  one.  And  it  can  be  compelled  only  where 
there  is  a  reasonable  demand  and  a  reasonable  extension  can 
be  made  to  meet  the  demand,  which  must  be  determined  from 
the  facts  of  each  particular  case.^  Where  the  extension  will 
not  entail  an  actual  loss,  the  fact  that  it  will  not  at  once  yield 
an  adequate  return  will  not  alone  suffice  to  render  an  order 
directing  it  to  be  made  unreasonable.^  In  considering  the  ex- 
pense involved  in  making  an  extension,  the  commission  should 
take  into  consideration  the  relation  existing  between  the  com- 
pany and  another  company  which  owns  all  of  its  stock,  and 
advanced  all  of  the  money  invested  by  it,  and  manufactures  all 
of  the  gas  which  it  distributes,  and  is  not  necessarily  limited  to 
a  consideration  of  the  expense  with  relation  either  to  the  capital- 
ization or  stated  income  of  the  distributing  company.  A  public 
service  corporation  cannot  minimize  its  duty  to  the  public  by 
incorporating  a  portion  of  its  distributing  system.*  A  foreign 
corporation  distributing  natural  gas  brought  by  it  from  another 
state  is  not  within  the  provision  of  the  New  York  Transportation 
Corporations  Law  requiring  gaslight  companies  to  supply  gas 
to  buildings  within  one  hundred  feet  of  its  mains,  and  will  not 
be  compelled  to  supply  gas  to  additional  consumers,  where  it 
is  under  no  contractual  obligation  to  do  so,  and  where  it  shows 
that  its  supply  of  gas  is  inadequate  and  is  constantly  diminish- 
ing, that  there  is  no  other  source  of  supply  available  to  it,  and 

99  People  ex  rel.  Woodhaven  Gas-  ment,  where  it  -vrould  not  render 

light  Co.  V.  Nixon,  203  N.  Y.  App.  the  business  of  the  company  as  a 

Div.    369,    196   N.   Y.    Supp.    623;  whole  unprofitable,  and  would  not 

Oklahoma   Gas   &  Electric   Co.   v.  require  an  increase  in  rates,   and 

State,  —  Okla.  — ,  209  Pae.  777.  it  was  shown  that  the  portion  of 

1  Oklahoma  Gas  &  Electric  Co.  the  city  in  question  was  growing 
V.  State,  —  Okla.  — ,  209  Pac.  777.  steadily    and    that    other    persons 

2  Oklahoma  Gas  &  Electric  Co.  would  desire  gas  as  soon  as  the 
V.  State,  —  Okla.  — ,  209  Pac.  extension  was  made.  Oklahoma 
777.  Gas   &   Electric   Co.   v.   State,   -— 

An  order  directing  an  extension  Okla.  — ,  209  Pac.  777. 
was    held    not    unreasonable    and  3  People  ex  rel.  Woodhaven  Gas- 
not    to    violate    the    due    process  light  Co.  v.  Nixon,  203  N.  Y.  App. 
clause  of  the  Fourteenth  Amend-  Div.  369,  196  N.  Y.  Supp.  623. 
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that  to  take  on  additional  consumers  would  destroy  the  service 
it  is  trying  to  maintain  and  subject  its  consumers  to  great  hazard 
of  the  destruction  of  life  and  property.* 

§4458.  Regulation  of  pipe  line  companies.  A  statute  re- 
quiring pipe  line  companies  engaged  in  the  business  of  trans- 
porting oil  as  common  carriers  to  receive  such  oil  as  is  offered 
to  them  for  that  purpose  by  the  parties  in  possession  and  to 
redeliver  the  same  upon  the  order  of  the  consignor,  has  no 
application  to  transactions  occurring  before  it  took  effect.*  A 
foreign  pipe  line  company  which  applies  for  and  obtains  per- 
mission to  do  business  in  a  state  after  the  adoption  of  a  con- 
stitution providing  for  a  corporation  commission  with  large 
powers  of  regulation  and  supervision  over  pipe  line  companies, 
and  of  statutes  making  pipe  line  companies  common  carriers, 
and  requiring  such  companies  to  file  with  the  commission  an 
acceptance  of  the  provisions  of  the  constitution  and  of  such 
statutes,  cannot  contend  that  a  subsequent  order  of  the  com- 
mission declaring  it  to  be  a  common  carrier,  made  after  a  full 
hearing,  deprives  it  of  its  property  without  due  process  of  law.® 

§4459.  Regulation  of  water  companies.  The  commission 
should  not  order  changes  in  the  location  or  construction  of 
water  pipes  laid  under  a  municipal  franchise,  even  if  it  has 
authority  to  do  so,  where  it  appears  that  such  change  is  in  no 
event  necessary  in  order  to  promote  the  security  or  convenience 
of  the  public.''  A  water  company  may  be  made  to  bear  the  total 
expense  of  moving  its  pipes  to  conform  to  changes  of  grade  of 
streets  in  abolishing  railroad  grade  crossings,  and  it  is  not  de- 
prived of  the  equal  protection  of  the  laws  because  a  street  rail- 
way, instead  of  being  charged  the  expense  of  moving  its  tracks 
at  the  crossings  where  the  grade  is  changed,  is  only  charged  ten 
per  cent  of  the  total  expense  at  such  crossings.*    A  municipal 

1  People     ex    rel.    Pennsylvania  Refining  Co.,  259  U.  S.  125,  e6  L. 

Gas  Co.  V.  Public  Service  Commis-  Ed.  855,  aif 'g  79  Okla.  36,  190  Pac. 

sion.  Second  Dist.,  196  N.  T.  App.  857. 

Div.  514,  189  N.  Y.  Supp.  478.  7  State      v.      Kuykendall,      117 

BHall  v.  Cumberland  Pipe  Line  Wash.  406,  201  Pac.  777. 

Co.,  193  Ky.  728,  237  S.  W.  405.  8  Erie   E.   Co.   v.  Board  of  Pub- 

6  Pierce    Oil    Corp.    v.    Phoenix  lie  Utility  Com'rs,  254  U.  S.  394, 
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ordinance  making  it  unlawful  for  water  companies  to  cut  off 
the  supply  of  delinquent  consumers  without  first  giving  at  least 
ten  days'  notice  of  such  intention  has  been  upheld.®  An  order 
of  a  commission  that  except  in  the  case  of  extensions  in  unin- 
corporated territory  a  water  company  may  not  require  that  an 
applicant  sign  a  contract  for  service  as  a  condition  precedent 
to  service  does  not  affect  the  validity  of  a  prior  agreement  be- 
tween the  owner  of  a  subdivision  in  unincorporated  territory 
and  a  water  company  whereby  the  owner  gives  a  note  to  the 
company  to  cover  the  cost  of  making  connections  to  all  the  lots 
in  the  subdivision  and  undertakes  to  require  purchasers  of  lots 
to  pay  a  specified  sum  for  ea'eh  connection,  which  payments  are 
to  be  credited  on  the  note,  or  prevent  the  owner  from  collecting 
such  charges.'"  In  California  the  statute  provides  that  the  rail- 
road commission  may  prohibit  a  water  company  furnishing 
water  for  irrigation  from  taking  on  new  consumers,  or  inay 
order  it  to  take  on  new  consumers,  but  does  not  require  it  to 
obtain  the  consent  of  the  commission  before  taking  on  new  con- 
sumers, where  there  has  been  no  order  of  the  commission  for- 
bidding such  action.'^ 

Usually  the  commission  has  power  to  require  a  water  com- 
pany to  make  extensions  and  additions  to  its  plant  when  neces- 
sary to  enable  it  to  properly  serve  the  public.'^  In  New  York 
a  town  has  power  to  require  a  water  company  operating  within 
its  borders  to  make  extensions  of  service,  provided  it  does  not 
act  unreasonably,  capriciously,  arbitrarily  or  tyrannically  in  so 
doing.i*  The  commissioner  of  gas,  electricity  and  water  supply 
of  the  city  of  New  York  has  authority  to  order  a  water  com- 
pany, engaged  in  supplying  water  to  the  city  for  domestic  serv- 
es L.  Ed.  322,  afe'g  90  N.  J.  !L.  12 This  is  especially  true  where 
672,  673,  103  Atl.  1052;  90  N.  J.  the  company's  franchise  requires 
L.  694,  714,  103  Atl.  1053;  90  N.  it  to  do  what  the  commission  or- 
J.  L.'715,  103  Atl.  1054;  90  N.  J.  ders.  Bluefield  Water  Works  & 
L.  729,  103  Atl.  1055  (mem.  dees.).      Improvement   Co.    v.   Public   Serv- 

9  Sims  V.  Alabama  Water  Oo.,  ice  Commission,  89  W.  Va.  736, 
205  Ala.  378,  87  So.  688.  110    S.    E.    205,    certiorari   denied 

10  Preston    v.    Stevens,    —    Cal.      258  U.  S.  622,  66  L.  Ed.  796. 

App.  — ,  205  Pac.  878.  13  Town  of  Mamaroneck  v.  New 

11  Butte  County  Water  Users '  York  Interurban  Water  Co.,  203 
Ass'n  V.  Eailroad  Commission,  185  N.  Y.  App.  Div.  122,  196  N.  Y 
Cal.  218,  196  Pac.  265.  Supp.  438. 
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ice  and  fire  protection,  to  install  additional  fire  hydrants  and 
mains  necessary  for  adequate  fire  protection,  i* 

§  4460.  Regulation  of  express  companies.  Where  the  stat- 
ute authorizes  the  commission  to  regulate  and  control  the 
method  and  manner  of  conducting  the  express  business  and  to 
fix  rates  and  charges,  it  may  require  an  express  company  to 
establish  and  maintain  a  pick-up  and  delivery  service  within 
reasonable  limits.^^  An  order  of  the  commission  requiring  an 
express  company  to  maintain  such  a  service  does  not  deprive  it 
of  its  property  without  due  process  of  law,  where  the  cost  of 
such  service  is  included  in  its  established  and  scheduled  tariff 
rates.^®  Nor  does  it  constitute  a  preference  and  discrimination 
in  favor  of  a  person  on  whose  petition  it  is  granted,  where  on 
its  face  it  requires  the  company  to  furnish  the  same  service  to 
others  similarly  situated.^'' 

§  4462.  Regulation  of  insurance  companies.  A  "state  has  the 
unquestioiied  right,  under  the  police  power,  to  regulate  the  busi- 
ness of  insurance,^*  and  contracts  of  insurance  at  least  within 
reasonable  limits.^'    But  the  insurance  business  is  per  se  useful 

14  People   ex   rel.    City   of   New  lean  By.-  Exp.  Co.,  —  S.  D.  — ,  187 

York  V.  Queens  County  Water  Co.,  N.  W.  724. 

232  N.  Y.  277,  133  N.  E.  889,  rev'g  What      constitutes      reasonable 

197  N.   Y.  App.   Div.  356,   188   N.  limits  depends  upon  the  facts  and 

Y.  Supp.  851.  eireumstanees    of    each    particular 

Mandamus  to  compel  compliance  case.    Order  held  reasonable.    John 

with  order,  see  §  3306,  aupra.  Morrell    &    Co.    v.    American    Ey. 

Upon   compliance   with  such   or-  Exp.  Co.,  —  8.  D.  — ,  187  N.  W. 

der  by  the  company,  a  legal  duty  724. 

arises  on  the  part  of  the  city,  in  16  John  Morrell  &  Co.  v.  Amer- 

the  absence  of  a  contract,  to  pay  icau   Ey.   Exp.    Co.,   —   S.   D.   — , 

a  reasonable  compensation  for  the  187  N.  W.  724. 

service  rendered,  and  a  failure  to  17  John  Morrell  &  Co.  v.  Amer- 

so  oompensfite  the  company  gives  icau   Ey.    Exp.    Co.,  —  S.  D.   — , 

it    a    right    of    action    to    recover  187  N.  W.  724. 

upon    implied    assumpsit.     People  18  State   v.   New   Jersey  Indem- 

ex    rel.     City     of    New     York    v.  nity  Co.,  95  N.  J.  L.  308,  113  Atl. 

Queens  County  Water  Co.,  232  N.  491. 

Y.  277,  133  N.  E.  889,  rev'g  197  iSEirst  Texas  State  Ins.  Co.  v. 

N.  Y.   App.   Div.   356,   188   N.   Y.  Smalley,  —  Tex.  Civ.  App.  — ,  233 

Supp.  851.  S.    W.    314;    Utah    Ass'n   of   Life 

16  John  Morrell  &  Co.  v.  Amer-  Underwriters   v.   Mountain   States 
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and  lawful,  and  the  legislature  cannot  destroy  it  at  will,  nor 
arbitrarily  take  away  the  right  to  carry  it  on.*"  The  New 
Jersey  statute  prohibiting  persons  or  corporations  from  engag- 
ing in  the  insurance  business  without  complying  with  its  pro- 
visions is  not  invalid  as  denying  the  equal  protection  of  the 
laws.*^  And  the  enforcement  of  the  penalty  prescribed  for  its 
violation  does  not  violate  the  provision  of  the  state  constitution 
that  all  men  have  the  right  of  defending  life  and  liberty,  and 
of  acquiring,  possessing  and  protecting  property.**^  The  Utah 
statute  providing  that  no  life  insurance  company  shall  directly 
or  indirectly  sell  or  dispose  of  shares  of  stock  in  connection  with 
or  as  an  inducement  to  insurance,  is  within  the  police  power, 
and  is  to  be  liberally  construed  so  as  to  accomplish  its  purpose 
of  protecting  the  public.**  The  Texas  statute  providing  that 
no  life  insurance  policy  shall  be  issued  or  delivered  in  the  state 
containing  a  provision  for  any  mode  of  settlement  at  maturity 
for  less  value  than  the  amounts  insured  on  the  face  of  the 
policy,  with  certain  exceptions,  is  within  the  police  power,  and 
is  not  unconstitutional  as  impairing  the  obligation  of  contract 
or  taking  away  the  right  to  contract,  nor  does  it  violate  the 
Fifth  or  Fourteenth  Amendment  to  the  federal  Constitution, 
nor  any  provision  of  the  state  constitution.**  A  provision  that 
the  license  of  any  soliciting  insurance  agent  may  be  revoked  at 
any  time  by  the  insurance  commissioner  in  his  discretion  vio- 
lates the  due  process  of  law  clause  of  the  Fourteenth  Amendment 

Life    Ins.    Co.,    58   Utah    579,    200  medium  by  which  each  subscriber 

Pac.  673.  fulfilled   his    obligation   to   indem- 

20  Eilejr    &    Co.    V.    Wright,    151  nify  each  of  his  fellow-subseribeis 

Ga.  609,  107  S.  E.  857.  who     suffered    loss    and     receive^ 

Zl  State   V.    New  Jersey   Indem-  from  each  of  them  the  indemnity 

nity  Co.,  95  N.  J.  L.  308,  113  Atl.  to   which   he   was   entitled.      State 

491.  V.  New  Jersey  Indemnity  Co.,  95 

22  State   V.   New   Jersey  Indem-  N.  J.  L.  308,  113  Atl.  491. 
nity  Co.,  95  N.  J.  L.  308,  113  Atl.  23  Utah    Ass'n    of    Life    Under- 

491.  writers    v.    Mountain    States   Life 

The    statute    has    been   held    to  Ins.    Co.,    58   Utah    579,    200   Pac. 

apply  to  a   contract  made   by   an  673. 

indemnity    company     as     so-called  24  First  Texas  State  Ins.  Co.  v. 

attorney  in  fact  of  certain  "sub-  Smalley,  —  Tex.  Civ.  App.  — ,  233 

Bcribers"  to  automobile  insurance,  S.  W.  314. 
whereby  the  company  became  the 
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and  a  similar  provision  of  a  state  constitution.**  A  statute 
making,  every  insurance  company  which  insures  any  person 
against  loss  on  account  of  death  by  accident  for  which  the  in- 
sured is  legally  responsible  absolutely  liable  when  a  loss  occurs 
under  the  policy,  and  providing  that  the  payment  of  the  loss 
shall  not  depend  upon  the  satisfaction  by  the  insured  of  a  final 
judgment  against  him,  and  that  no  such  policy  shall  be  canceled 
by  any  agreement  between  the  company  and  the  insured  after 
the  latter  has  become  responsible  for  any  such  loss  or  damage, 
is  invalid  as  violating  contract  obligations  if  applied  to  a  pre- 
existing policy  of  insurance  which  provides  that  it  may  be  can- 
celed at  any  time  by  either  party,  and  that  no  action  shall  lie 
against  the  company  for  any  loss  until  the  amount  thereof  shall 
have  been  fixed  or  rendered  certain  by  judgment  or  by  agree- 
ment made  with  the  consent  of  the  company.*^  Such  a  statute 
will  be  construed  as  intended  to  operate  prospectively  only,  and 
not  as  having  a  retrospective  effect  unless  its  terms  show  clearly 
a  legislative  intent  to  the  contrary.*'' 

§  4463.  Regulation  of  banks.  The  business  of  banking  affects 
the  public  interests,  and  hence  is  subject  to  regulation  under 
the  police  power  within  rational  limits.** 

VII.    REGULATION  OF  RATES 

A.  Right  to  Regulate  and  General  Considerations 

§  4464.  Nature  of  business  as  test  of  power  to  regulate — In 
general.** 

25  Eiley  &  Co.  v.  Wright,  151  The  Massachusetts  statute  au- 
Ga.  609,  107  S.  E.  857.  thorizing     the      commissioner      of 

26  0  'Connor  v.  Hartford  Aeci-  banks  to  close  the  doors  of  a  bank 
dent  &  Indemnity  Co.,  97  Conn.  8,  or  trust  company  and  take  pos- 
115  Atl.  484.  session  of  its  business  and  assets 

27  O  'Connor  v.  Hartford  Acci-  under  certain  circumstances  does 
dent  &  Indemnity  Co.,  97  Conn.  not  violate  either  the  state  or  fed- 
8,  115  Atl.  484.  eral     Constitution.      Cosmopolitan 

38  Bryan  v.  Bullock,  —  Pla.  — ,       Trust  Co.  v.  Mitchell,  —  Mass.  — , 
93    So.    182;    Allen    v.    Prudential       136  N.  B.  403. 
Trust  Co.,  —  Mass.  — ,  136  N.  E.  29  See  §§  4376,  4379,  supra. 

410;  Cosmopolitan  Trust  Co.  v. 
Mitchell,  —  Mass.  — ,  136  N.  E. 
403. 
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§  4465.  —  Power  to  regulate  not  dependent  upon  monop- 
olistic character  of  business  or  upon  grant  of  special  privilege. 

It  is  not  necessary  that  the  business  be  monopolistic  in  char- 
acter nor  one  upon  which  special  privileges  have  been  conferred 
by  law.'" 

§4466.  ^  Power  to  regulate  not  confined  to  regulation  of 
corporations.  A  state  may  provide  for  the  licensing  by  the 
Public  Service  Commission  of  all  commission  merchants,  bro- 
kers, etc.,  engaged  in  handling  consignments  of  live  stock  at 
public  stockyards  and  the  fixing  of  reasonable  commission 
charges.'^ 

§  4468.  Power  to  require  and  regulate  street  car  transfers. 

An  order  of  a  commission  requiring  a  street  car  company  to 
issue  and  accept  transfers  may  amount  to  confiscation  where  it 
results  in  a  deficit.'^ 

§4469.  Power  as  extending  to  increasing  as  well  as  reduc- 
ing rates.^'  Power  to  regulate  rates  includes  power  to  increase 
them  if  inadequate.^* 

§  4470.  Particular  companies  whose  rates  may  be  regulated.^^ 

"A  railroad  is  private  property,  and,  as  such,  a  rate  may  be 
fixed  for  its  use ;  but  it  is  private  property  devoted  to  the  public 
service,  and  as  such  it  is  subject  to  the  power  of  the  state  to  see 
and  require  that  the  rate  fixed  be  just  and  reasonable,  one  that, 
while  it  will  jdeld  a  revenue  to  the  railroad,  will  be  proportioned 
to  that  which  should  be  charged  to  the  public. ' '  ^^  The  Ohio 
statute  requiring  hotel  companies  to  file  a  schedule  of  rates  with 

30  state    V.    Eogera    &    Eogers,  duee ' '    street    car    fares    includes 

149  Minn.  151,  182  N.  W.  1005.  power    to    increase    them.     In    re 

81  State  V.  Eogers  &  Eogers,  149  Fleming,  117  N.  Y.  Misc.  373,  191 

Minn.  151,  182  N.  W.  1005.  N.  Y.  Supp.  586. 

32  Belt  Line  Ey.  Corp.  v.  New-  35  See   §§4375,  4379,  supra. 

ton,  273  Fed.  272.  Effect  of  merger,  see  §4729,  in- 

33  See  also  §  4495,  infra.  fra. 

34 O'Connor    v.    Public    Service  seVandalia    E.    Co.    v.    Schnull, 

Commission,   Second   Dist.,   114  N.  255  U.  S.  113,  65  L.  Ed.  539,  rev  'g 

Y.  Misc.  337,  186  N.  Y.  Supp.  390.  188  Ind.  87,  122  N.  E.  225. 

Power    to     "regulate     and    re- 
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the  state  fire  marshal,  and  providing  that  no  advance  shall  be 
made  in  the  scheduled  rates  without  twenty  days'  written  notice 
to  the  marshal  has  been  held  to  be  within  the  police  power,  and 
not  to  violate  the  provision  of  the  state  constitution  requiring 
all  laws  of  a  general  nature  to  have  uniform  operation  through- 
out the  state.^''  The  Oklahoma  statute  does  not  attempt  to  give 
the  commission  authority  over  prices  to  be  paid  by  a  public 
utility  for  a  commodity  furnished  by  it  to  the  public.^*  And 
the  commission  has  no  authority  to  require  consumers  in  a  city 
who  purchase  gas  from  a  local  company  operating  under  a  mu- 
nicipal franchise  to  pay  an  additional  sum  or  rate  for  the  use 
of  another  public  service  company  simply  because  the  latter 
furnishes  gas  to  the  local  company  under  a  contract  with  it 
and  receives  in  payment  therefor  a  percentage  of  what  the  local 
company  collects  from  the  consumers.^' 

§  4471.  Rates  of  municipal  plants.  The  public  utilities  acts 
of  some  of  the  states  expressly  except  municipally  owned  public 
utilities  from  their  operation.*"  The  provisions  of  the  California 
constitution  authorizing  the  legislature  to  confer  on  the  Railroad 
Commission  power  to  supervise  and  regulate  public  utilities  ap- 
ply exclusively  to  private  corporations  and  natural  persons  or 
associations  of  persons  and  do  not  include  municipal  corpora- 
tions or  irrigation  districts,  even  when  engaged  in  the  exercise 
of  proprietary  functions,  and  the  commission  has  no  jurisdic- 
tion over  an  irrigation  district,  or  over  the  propriety  Or  reason- 
ableness of  its  contracts  with  relation  to  its  properties,  or  over 
•  the  terms  of  sale  or  other  -disposition  of  electrical  energy  gen- 
erated by  it.*^ 

§  4472.  Fixing  rates  by  contract  as  distinguished  from  "reg- 
ulation" of  rates  independently  of  agreement — In  general.  The 

37  State  V.  Nerval  Hotel  Co.,  103  City  of  Springfield,  257  U.  S.  66, 
Ohio  St.  361,  133  N.  E.  75.  66  L.  Ed.   131,   afE'g  292  III.  236, 

38  Nowata    County    Gas    Co.    v.  18  A.  L.  E.  929,  126  N.  B.  739. 
Henry  Oil  Co.,  269  Fed.  742.  That  such  an  exception  does  not 

39  Oklahoma  City  v.  Corporation  violate     the      Fourteenth     Amend- 
Commission,  80  Okla.  194,  195  Pae.  ment,  see  §  4487,  infra. 

498.  41  Water    Users'    &    Taxpayers' 

40  As  to  the  Illinois  statute,  see      Ass  'n  v.  Eailroad  Commission,  — 
Springfield  Gas   &  Electric  Co.  v.      Cal.  — ,  205  Pac.  682. 
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right  of  the  state  to  regulate  rates  by  compulsion  under  the 
police  power  is  to  be  distinguished  from,  and  should  not  be 
confused  with,  the  right  of  a  city  to  exercise  its  contractual 
power  to  agree  with  a  public  service  company  upon  the  terms  of 
a  franchise  or  a  change  of  rates  under  it.**  And  the  right  of 
a  city  in  consenting  to  a  franchise  to  contract  for  the  considera- 
tion to  be  paid  therefor  by  the  grantee  is  not  to  be  confused 
with  either  the  state  or  municipal  police  power  to  regulate  public 
service  rates  or  such  public  utility.*'  Power  given  a  city  to 
regulate  rates  does  not  give  it  power  to  make  a  contract  with  a 
public  utility  company  fixing  rates.**  And  a  city  may  have  a 
right  to  contract  as  to  rates  though  it  has  no  right  to  regulate 
them.*6 

§  4473.  — Power  of  municipality  to  "contract"  as  to  rates.*^ 

A  municipality  which  has  a  right  to  refuse  the  use  of  its  streets 
to  a  public  service  company  *''  or  to  make  ordinances  and  regu- 
lations respecting  its  streets,**  may  provide,  as  a  condition  of 
granting  it  a  franchise,  that  it  shall  not  charge  in  excess  of 
such  rates,  and  such  a  franchise,  when  accepted,  becomes  a 
contract  binding  on  both  parties,  at  least  until  such  rates  are 
changed  by  authority  of  the  state.  In  North  Dakota,  where  the 
constitution  expressly  requires  the  consent  of  cities  to  the  con- 
struction and  operation  of  electric  light  plants  within  their  bor- 

42  Town   of   Pocahontas   v.   Cen-  crease  when  the  subscribers  served 

tral  Power   &  Light  Co.,  —  Ark.  through     the     Somerset     exchange 

— ,  244  S.  W.  712,  petition  for  cer-  reached    that    number,    regardless 

tiorari  dismissed  43  Sup.  Ct.  94.  of  whether  they  lived  within  the 

*3  Western  Elee.  Co.  v.   City  of  limits   of   that   city   or   not.      City 

Jamestown,   —  N.   D.   — ,   181   N.  of  Somerset  v.  Gainesboro  Tel.  Co., 

W.  363.  —  Ky.  — ,  244  S.  W.  758. 

41  City  of  Uvalde  v.  Uvalde  ,  47  People  v.  Public  Service  Corn- 
Electric  &  Ice  Co.,  —  Tex.  Civ.  mission,  Second  IHst.,  198  N.  Y. 
App.  — ,  235  S.  W.  625.  App.   Div.   391,   191   N.    Y.    Supp. 

4B  See  Sumpter  Gas  &  Power  Co.  293. 

V.  City  of  Sumpter,  283  Fed.  931.  48  Such    power    embraces    power 

46  See  also  §§4488-4497,  infra.  to  grant  a  franchise  to  a  telephone 

Franchise  contract  providing  for  or  gas  company  on  a  condition  as 

an    increase    in    telephone    rates  to   rates.     Sumpter   Gas   &   Power 

when  "the  list  of  Somerset  sub-  Co.  v.  City  of  Sumpter,  283  Fed. 

scribers"  reached  a  certain  num-  931. 
ber  construed  to  authoiize  the  in- 
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ders,  a  city  may,  as  consideration  for  granting  a  franchise  to 
an  electric  company,  require  the  company  to  furnish  it  power 
for  its  own  use  at  a  specified  rate.  A  franchise  so  granted  con- 
stitutes a  contract  between  the  state,  represented  by  the  mu- 
nicipality, and  obligates  the  company  to  furnish  power  at  the 
agreed  rate.  The  Public  Utilities  Act  does  not  deprive  cities  of 
their  powers  in  this  respect,  and  its  passage  did  not  abrogate 
existing  contracts  of  this  character.*®  Ratification  by  the  legis- 
lature of  a  contract  fixing  rates  made  by  a  city  without  legis- 
lative authority  validates  it  in  so  far  as  the  necessity  for  such 
authority  is  concerned,  and  this  is  equally  true  although  the 
ratifying  statute  is  not  enacted  until  after  both  parties  to  the 
contract  have  acted  upon  it.  A  corporation  which  has  acted 
upon  such  a  contract  and  received  the  benefits  of  it  has  no 
ground  to  complain  of  its  subsequent  legislative  sanction  and 
ratification.*"  Though  the  power  of  a  municipality  to  make  a 
contract  with  a  public  service  corporation  is  exhausted  by  the 
making  of  such  a  contract,  it  is  restored  by  a  valid  agreement 
between  the  parties  terminating  such  contract  on  the  day  on 
which  a  new  contract  between  them  takes  effect.*^  An  or- 
dinance giving  a  power  company  the  right  to  use  the  streets  with 
a  limitation  as  to  the  maximum  rate  to  be  charged  consumers  of 
electricity,  does  not  require  amendment  to  enable  the  company  to 
contract  with  the  city  as  to  the  rates  to  be  charged  by  it,  or 
that  it  will  exercise  its  right  to  fix  rates  in  a  certain  way,  and 
such  a  contract  does  not  constitute  an  amendment  of  such  or- 
dinance.®^ A  contract  as  to  rates  may  be  made  by  acceptance 
by  a  city  of  an  offer  by  an  electric  company  to  put  into  effect  and 
maintain  certain  rates  to  private  consumers  if  the  city  will 
accept  its  bid  for  street  lighting.**    A  valid  contract  between  a 

49  Western  Elec.  Co.  v.   City  of ,         63  The  acceptance  of  the  bid  as 

Jamestown,   —  N.   T>.  — ,   181   N.  the     making    of    a    contract    for 

W.  363.  street   lighting   constitutes   an   ae- 

60  Sumpter  Gas  &  Power  Co.  v.  ceptance  of  the  offer  as  to  the  rate 
City   of  Sumpter,   283  Fed.  931.  to  be   charged  private   consumers, 

61  Village  of  Plainwell  v.  Eesley  and  makes  a  binding  contract  as 
Light  &  Power  Co.,  314  Mich.  461,  to  such  rate.  City  of  Saginaw  v. 
183  N.  W.  &6.  Consumers'   Power  Co.,  213   Mich 

62  City   of   Saginaw   v.    Consum-  460,  182  N.  "W.  146. 
ers'  Power  Co.,  213  Mich.  460,  182 

N.  W.  146. 
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municipality  and  a  public  service  company  as  to  rates  cannot 
be  terminated  except  by  consent  of  both  parties.^*  Such  a  con- 
tract may  be  renewed  by  implication  by  acts  of  the  parties  con- 
stituting a  recognition  of  its  continued  existence. ^^  A  contract 
fixing  rates  for  electric  power  providing  that  it  shall  be  binding 
for  five  years,  and  for  an  additional  period  of  five  years  unless 
the  city  terminates  it  by  giving  written  notice  on  a  specified  date 
before  the  expiration  of  the  first  five  years,  continues  automat- 
ically for  ten  years  unless,  such  notice  is  given.^^  The  parties  to 
a  franchise  contract  respecting  rates  may,  by  their  acts  and 
conduct,  adopt  a  practical  construction  of  the  same  which  will 
be  binding  on  them.*'' 

§  4474.  —  Company  as  precluded  from  denying  power  to 
contract  or  reasonableness  of  rates.  A  corporation  which  has 
accepted  the  benefits  of  a  contract  fixing  rates  is  estopped  to 
deny  the  authority  of  the  city  to  make  it  or  to  question  its 
validity.**    An  electric  company  which  has  become  subject  to 

Bl  Western  Elee.  Co.  v.  City  of  B8  Where  a   city,  in   granting  a 

telephone  franchise  which  it  has 
a  right  to  refuse,  fixes  rates  for 
telephone  service,  and  the  com- 
pany accepts  the  benefits  of  such 
franchise,  a  binding  contract  re- 
sults, and  the  company  cannot 
deny  the  authority  of  the  city  to 
make  the  same.  Texas  Tel.  Co.  v. 
City  of  Mart,  —  Tex.  Civ.  App. 
— ,  226  S.  W.  497. 

Although  a  municipal  corpora- 
tion may  not  bargain  away  its 
right  to  fix  rates,  and  even  if  it 
cannot  bind  itself  by  an  agree- 
ment that  the  basis  of  valuation 
on  which  rates  may  be  fixed  shall 
be  other  than  that  which  the 
courts  have  fixed  as  a  legal  basis, 
a  telephone  company  is  estopped 
to  deny  the  validity  of  an  agree- 
ment, contained  in  an  ordinance 
giving  the  city's  consent  to  the 
merger  of  two  companies  compos- 
ing it,  that  the  capital  actually 
invested   in   the   local  plant   shall 


N.   D. 


181   N. 


Co. 
D. 


V.  City  of 

— ,   181   N. . 


Jamestown, 
W.  363. 

55  Western  Elec 
Jamestown,  —  N. 
W.  363. 

56  City  of  Saginaw  v.  Consumers ' 
Power  Co.,  213  Mich.  460,  182  N. 
W.  146. 

67  Where  for  years  an  electric 
company  furnished  electricity  for 
lighting  a  room  in  a  city  hall  used 
as  a  public  library,  without  ob- 
jection and  without  any  demand 
for  compensation,  and  with  knowl- 
edge that  the  city  claimed  that  it 
was  obligated  to  furnish  light  free 
for  that  purpose  under  its  fran- 
chise, it  was  held  that  this  con- 
stituted a  practical  construction 
of  the  contract,  preventing  the 
company  from  recovering  compen- 
sation for  the  electricity  so  fur- 
nished. Western  Elec.  Co.  v.  City 
of  Jamestown,  —  N.  T).  — ,  181  N. 
W.  363. 
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the  indeterminate  provisions  of  the  Wisconsin  statute  is  entitled 
to  it  benefits,  and  hence  is  not  estopped  to  claim  that  a  franchise 
ordinance  requiring  it  to  furnish  free  power  to  the  city  is  in- 
valid by  its  previous  acceptance  of  such  ordinance.^'  "Where, 
after  the  adoption  of  an  ordinance  fixing  maximum  rates,  but 
before  a  referendum  vote  thereon  which  approved  it,  the  com- 
pany published  and  put  into  effect  lower  rates  than  the  maxi- 
mum rates  fixed  by  the  ordinance,  but  did  not  specify  how  long 
they  were  to  continue,  it  was  held  that  it  was  not  bound  to  con- 
tinue them  in  force  until  the  expiration  of  its  charter,  but 
could  go  back  to  the  maximum  ordinance  rates,  and  that  it 
was  not  estopped  to  do  so  by  such  publication  or  otherwise.*" 
Where  "public  service  corporations  and  the  governmental 
agencies  dealing  with  them  have  power  to  contract  as  to  rates, 
and  exert  that  power  by  fixing  the  contract  rates  to  govern 
during  a  particular  time,  the  enforcement  of  such  rates  is  con- 
trolled by  the  obligation  resulting  from  the  contract  and  there- 
fore the  question  of  whether  such  rates  are  confiscatory  becomes 
immaterial. "  ®^     A  corporation  may  be  required  to  fulfil  an 


be  the  basis  for  fixing  the  new 
company's  rates,  where  the  con- 
tract has  been  executed  by  the 
merger  of  the  two  companies. 
Southwestern  Telegraph  &  Tele- 
phone Co.  V.  City  of  Houston,  368 
Fed.  878. 

A  power  company,  which  has 
had  the  benefit  of  the  executed 
portion  of  its  contract  with  a  city 
to  furnish  light  and  power  to  its 
inhabitants,  cannot  avoid  the  ex- 
ecutory portion  thereof  on  the 
ground  that  the  contract  is  void 
as  against  public  policy  because 
the  city  was  induced  to  enter  into 
it  by  the  company's  offer,  not 
made  a  part  of  its  bid,  to  furnish 
such  power  and  light  at  a  reduc- 
tion from  the  prevailing  rates  if 
the  city  would  enter  into  a  street 
lighting  contract  with  it.  City  of 
Saginaw  v.  Consumers '  Power  Co., 
213  Mich.  460,  182  N.  W.  146. 


B9  Milwaukee  Elee.  Railway  & 
Light  Co.  v.  City  of  Milwaukee, 
173  Wis.  329,  181  N.  W.  298. 

60  City  of  Grand  Rapids  v.  Con- 
sumers'  Power  Co.,  218  Mich.  414, 
188  N.  W.  530. 

61  Southern  Iowa  Elec.  Co.  v. 
City  of  Chariton,  255  U.  S.  539, 
65  L.  Ed.  764,  rev'g  judgment  256 
Fed.  929. 

Quoted  in  O'Keefe  v.  City  of 
New  Orleans,  273  Fed.  560;  Geor- 
gia Railway  &  Power  Co.  v.  Town 
of  Decatur,  152  Ga.  143,  108  S.  E. 
615. 

And  see  to  the  same  effect  City 
of  San  Antonio  y.  San  Antonio 
Public  Service  Co.,  255  U.  S.  547, 
65  L.  Ed.'  777,  aff'd  257  Fed.  467. 

Where  no  power  to  change  such 
rates  is  reserved  to  the  city  by 
the  statute  or  the  contract,  they 
are  binding  on  the  corporation 
during   the   life    of   the    contract. 
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obligation  imposed  by  its  charter,  even  though  it  will  result  in 
a  loss.^^  And  rates  fixed  by  a  valid  subsisting  franchise  con- 
tract are  controlling  regardless  of  whether  they  are  reasonable,®' 
and  the  company  is  bound  by  them  even  though  they  will  result 
in  its  bankruptcy,  unless  they  are  modified  by  mutual  consent 
cr  increased  by  the  Public  Service  Commission.®*  An  extension 
of  the  right  of  a  street  railway  company  to  operate  after  the 
expiration  of  its  contract  with  the  city  until  the  city  shall  elect 
to  purchase  its  lines,  as  it  is  authorized  to  do  by  such  contract, 
wiU  not  be  construed  to  continue  perpetually  a  rate  of  fare 
fixed  by  such  contract,  where  the  right  to  purchase  is  not  exer- 
cised, unless  such  an  intention  is  clearly  and  unmistakably  ex- 
pressed.®^ And  a  provision  of  an  ordinance  consenting  to  the 
merger  of  two  telephone  companies,  fixing  telephone  rates  for  a 
specified  period  and  giving  the  city  the  right  to  fix  and  regulate 
rates  after  that  time,  was  held  not  to  amount  to  a  contract  by 
the  company  to  continue  to  charge  the  specified  rates  after  such 
time  if  they  were  confiscatory.®®  The  fact  that  an  ordinance  ex- 
pressing consent  of  the  city  to  the  consolidation  of  a  street 
railway  company  and  other  corporations  expressly  subjected  the 
consolidated  corporation  to  all  the  limitations,  duties  and  obliga- 
tions resting  upon  the  other  companies  was  held  not  to  convert 

though   they   are   or  may  become  Courts  cannot  annul  a  franchise 

confiscatory.       Water,      Light      &  contract  fixing  telephone  rates  by 

Power  Co.  v.  City  of  Hot  Springs,  refusing    to    enjoin    the    company 

274  Fed.  827.  from  charging  higher  rates  on  the 

62  Northern     Illinois     Light     &  ground  that,  because  of  increased 

Traction    Co.    v.    Commerce    Com-  costs,    it    cannot    operate    at    said 

mission,  302  111.  11,  134  N.  E.  142;  rates  except  at  a  loss.     Texas  Tel. 

Mt.  Carmel  Public  Utility  &  Serv-  Co.  v.  City  of  Mart,  —  Tex.  Civ. 

ice  Co.  V.  Public  Utilities  Commis-  App.  — ,  226  S.  W.  497. 

aion,  297  III  303,  21  A.  L.  E.  571,  64  Town   of  Pocahontas   v.   Cen- 

130  N.  E.   693.     And  see  note  in  tral  Power  &   Light  Co.,  —  Ark.  ' 

10  A.  L.  E.  1335.  — ,  244  S.  W.  712,  petition  for  eer- 

6*  Waterloo    Water    Co.    v.    Vil-  tiorari  dismissed,  43  Sup.  Ct.  94. 

lage  of  Waterloo,  189  N.  Y.  Supp.  66  City    of    Louisville    v.    Louis- 

906.  ville  Ey.  Co.,  281  Fed.  353. 

The   courts   cannot   grant   relief  66  City  of   Dallas  v.   Dallas   Tel. 

against  rates  fixed  by  a   contract  Co.,  272  Fed.  410. 
binding  on  the  parties.     Sumpter 
Gas    &    Power     Co.  .  v.     City     of 
Sumpter,  283  Fed.  931. 
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a  five-cent  fare  ordinance  under  which  the  railway  company  was 
operating  into  a  contract  which  the  city  could  enforce,  even 
though  it  was  confiscatory,  where  a  court  had  previously  de- 
cided that  the  fare  ordinance  was  not  a  contract,  and  the  acts 
and  dealings  of  the  parties  unmistakably  indicated  a  purpose  on 
the  part  of  the  city  to  exert  its  power  of  regulation,  and  the 
ordinance  consenting  to  the  consolidation  expressly  reserved  to 
the  city  the  right  to  regulate  charges  for  gas  and  electric  service 
by  the  consolidated  corporation.^'' 

Where  the  municipality  is  not  bound  by  a  contract  fixing  rates 
because  it  was  not  made  in  the  manner  prescribed  by  law,^^  or 
because  it  has  no  power  to  make  a  contract  as  to  rates  which 
will  preclude  it  from  changing  them  in  the  future,^'  the  com- 
pany is  not  bound  by  it  either,  and  cannot  be  compelled  to  per- 
form it,  and  is  not  precluded  from  charging  a  higher  rate  where 
the  contract  rate  is  or  becomes  confiscatory.  A  provision  in  a 
franchise  fixing  a  maximum  rate  is  without  consideration  and 
not  binding  on  the  company  where  the  company's  right  to  use 
the  streets  comes  direct  from  the  legislature,  and  the  consent  of 
the  municipality  is  not  necessary  and  it  has  no  power  to  fix 
rates.''"  And  where  a  municipality  has  no  statutory  authority 
to  grant  franchises  or  to  fix  rates,  an  ordinance  granting  a 
franchise  to  an  electric  company  on  condition  that  it  furnish 
the  city  with  free  power  is  void,  and  does  not  constitute  a  con- 

67  City  of  San  Antonio  v.  San  City  of  New  Orleans  v.  O  'Keef e, 
Antonio  Public  Service  Co.,  255  TJ.  280  Fed.  92,  aff'g  273  Fed.  560; 
S.  547,  65  L.  Ed.  777,  aff'g  257  City  &  County  of  Denver  v.  Sten- 
Fed.  467.  ger,  277  Fed.  865;   Central  Power 

68  Where  a  contract  between  a  Co.  v.  City  of  Kearney,  274  Fed. 
eity  and  a  power  company  to  fur-  253;  City  of  New  Orleans  v. 
niah  power  for  street  lighting  is  O'Keefe,  280  Fed.  92,  aff'g  273 
void  because  of  noncompliance  Fed.  560;  City  of  Lead  v.  West- 
with  a  statute  requiring  municipal  em  Gas  &  Fuel  Co.,  44  S.  D.  510, 
contracts  to  be  let  upon  competi-  184  N.  W.  244;  s.  c,  —  S.  D.  — , 
tive  bids  the  city  cannot,  by  a  bill  187  N.  W.  162.  And  see  City  of 
for  specific  performance,  compel  Houston  v.  Southwestern  Bell  Tel. 
the  company  to  perform  it.  City  Co.,  259  TJ.  8.  318,  66  L.  Ed.  961, 
of   Saginaw  v.   Consumers'  Power  aff'g  268  Fed.  878. 

Co.,  213  Mich.  460,  182  N.  W.  146.  70  Waterloo  Water  Co.  v.  Village 

69  Southern  Iowa  Elec.  Co.  v.  of  Waterloo,  200  N.  Y.  App.  Div 
City   of    Chariton,   255   U.   S.   539,       718,  193  N.  Y.  Supp.  360. 

65  L.  Ed.  764,  rev'g  256  Fed.  929; 
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tract.'''^  Nor  does  the  passage  of  an  ordinance  granting  per- 
mission to  two  such  companies  to  consolidate,  furnish  a  con- 
sideration for  such  an  agreement  by  the  consolidated  company, 
where  the  municipality  has  no  power  to  prohibit  their  con- 
solidation.''^ "A  public  service  corporation  is  bound  from  the 
very  nature  of  its  business  to  furnish  such  public  service  in 
such  quantities  as  the  public  may  require,  and,  when  called 
upon  by  the  public  for  such  service,  it  cannot  interpose  as  a 
defense  that  the  contract  under  which  it  is  furnishing  such 
service  lacks  mutuality  because  a  definite  amount  thereof  is  not 
agreed  upon. ' '  '^  Where  a  contract  between  a  city  and  an  elec- 
tric company  for  street  lighting  provides  for  a  specified  reduc- 
tion in  rates  to  individual  consumers,  and  that  a  "failure  to 
comply  with  such  reduction"  shall  cause  the  contract  to  cease 
to  exist,  the  city  is  not  entitled  to  an  injunction  to  restrain  the 
company  from  charging  more  than  the  specified  rates  to  in- 
dividual consumers,  since  by  raising  such  rates  the  company 
fails  to  comply  with  the  specified  reduction,  and  the  contract 
thereupon  ceases  to  exist  and  hence  the  company  cannot  be  com- 
pelled to  comply  with  it.''*  So  long  as  the  state  has  not  under- 
taken to  exercise  its  right  to  alter  rates  fixed  by  a  franchise 
contract,  they  are  binding  on  both  parties  to  the  contract.''^  Un- 
der a  statutory  provision  that  rates  which  a  street  railway  com- 
pany is  "authorized"  to  charge  under  existing  franchises  shall 
be  and  remain  the  lawful  and  authorized  charge  until  they  are 
changed  by  the  commission,  it  may  charge  and  collect  a  fare 
from  passengers  which  it  was  authorized  to  collect  by  ordinances 

71  Milwaukee  Elee.  Railway  &  State  v.  Kuykendall,  119  Wash. 
Light   Co.   V.   City  of  Milwaukee,      107,  205  Pae.  3. 

173  Wis.  329,  181  N.  W.  298.  It  is  not  necessary  that  the  com- 

72  Milwaukee  Elec.  Eailway  &  mission  make  an  order  specifically 
Light  Co.  V.  City  of  Milwaukee,  declaring  and  directing,  in  so 
173  Wis.  329,  181  N.  W.  298.  many    words,    that    the    franchise 

73  City  of  Saginaw  v.  Consum-  contract  be  terminated,  but  an 
era'  Power  Co.,  213  Mich.  460,  182  order  fixing  the  scale  of  rates  dif- 
N.  W.  146.  ferent  from  those  specified  in  the 

74  City  of  Uvalde  v.  TJvalde  franchise  is  in  effect  a  direction 
Electric  &  Ice  Co.,  —  Tex.  Civ.  that  it  be  terminated.  State  v. 
App.  — ,  235  S.  W.  625.  Kuykendall,    119    Wash.    107,    20.5 

75  Sumpter  Gas  &  Power  Co.  v.  Pac.  3. 
City    of    Sumpter,    283    Fed.    931; 
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in  force  when  it  became  subject  to  the  act,  although  it  had  not 
charged  or  collected  it  before  that  time.''®  A  raise  in  rates  by 
the  commission  does  not  abrogate  the  contract  between  the  com- 
pany and  the  city,  but,  as  so  modified  by  the  commission,  it  re- 
mains binding  and  obligatory  on  both  parties.'" 

§  4475.  Penalties  for  violation  of  rate  laws.''^ 

§  4476.  Right  to  recover  back  rates  paid  in  excess  of  rate 
fixed.''* 

B.  Who  Mwy  Begidate  Rates 

§4477.  United  States.  The  Interstate  Commerce  Act  does 
not  confer  jurisdiction  on  the  commission  over  all  interstate  car- 
riers or  all  interstate  commerce  or  traffic,  but  its  jurisdiction  is 
limited  to  interstate  commerce  or  transportation  carried  on  by 
eertaui  kinds  of  interstate  carriers.***  Electric  street,  suburban 
or  interurban  railways  are  included  within  "common  carriers 
by  railroad"  as  that  expression  is  used  in  section  one  of  the 
Interstate  Commerce  Act,  when,  and  only  when,  they  are  op- 
erated as  a  part  or  parts  of  a  general  steam  railroad  system  of 
transportation,  or  are  engaged  in  the  general  business  of  trans- 
porting freight  in  addition  to  their  passenger  and  express  busi- 
ness. If  they  are  not  thus  engaged  or  being  thus  operated,  they 
are  not  within  the  act  nor  within  the  jurisdiction  conferred  on 
the  commission,  even  though  they  may  be  engaged  in  interstate 
passenger  business.*^  Primarily  the  Interstate  Commerce  Com- 
mission has  no  control  over  intrastate  rates,  but  that  is  a  matter 
solely  for  the  state  authorities,**  and  except  under  the  war 

76  Anderson  v.  St.  Paul  City  Ey.  82  Public  Service  Commission, 
Co.,  —  Minn.  — ,  188  N.  W.  286.  Second   Dist.   v.   New   York  Cent. 

77  City  Water  Co.  of  Sedalia  v.  R.  Co.,  230  N.  Y.  149,  14  A.  L.  K. 
City  of  Sedalia,  288  Mo.  411,  231  449,  129  N.  E.  455,  aff'g  193  N. 
S.  W.  942.  Y.  App.  Div.  615,  185  N.  Y.  Supp. 

78  See  §4425,  supra.  267,  which  rev'd  112  N".  Y.  Misc. 

79  See   §  4572,   infra.  617,  188  N.  Y.  Supp.  7fl9. 

80  Village  of  Hubbard,  Ohio  v.  In  an  action  against  a  carrier 
United  States,  278  Fed.  754.  engaged  in  interstate  commerce  to 

81  City  of  V^ellsville,  Ohio  v.  recover  a  penalty  for  collecting 
United  States,  278  Fed.  769;  Vil-  passenger  fares  in  excess  of  the 
lage  of  Hubbard,  Ohio  v.  United  prescribed  rate,  it  cannot  be  in- 
states, 278  Ped.  754.  ferred   that   an  approval   by  the 
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power  it  cannot  be  given  jurisdiction  over  what  axe  solely  and 
exclusively  intrastate  rates.*'  Amendments  to  the  Interstate 
Commerce  Act,  contained  in  the  Transportation  Act  of  1920, 
expressly  give  the  commission  power  to  fix  intrastate  rates  when 
it  finds  that  those  fixed  under  state  authority  cause  any  undue, 
unreasonable  or  unjust  discrimination  against  interstate  com-, 
merce,  and  forbid  any  such  discrimination  and  declare  it  to 
be  unlawful.**  And  these  provisions  are  a  valid  exercise  of 
the  constitutional  power  of  congress  to  regulate  interstate  and 
foreign  commerce.*^  They  do  not  give  the  commission  power  to 
fix  or  change  all  intrastate  rates,  but  its  power  in  this  respect  is 
limited  to  such  intrastate  rates  as  result  in  the  discrimination 
forbidden.*®     It  is  given  unified  control  over  interstate  and 


Interstate  Commeree  Commission 
of  an  application  by  the  carrier 
for  increased  rates  afiEected  intra- 
state rates.  Humphrey  v.  Detroit, 
M.  &  T.  S.  L.  By.,  212  Mich.  91, 
180  N.  W.  373. 

Power  of  federal  government 
over  intrastate  rates  is  the  subject 
of  notes  in  14  A.  L.  E.  454,  and  22 

A.  L.  B.  1100. 

"Eegulation  of  Intrastate  Com- 
merce Under  the  Commerce 
Clause"  is  the  subject  of  a  note 
in  31  Tale  Law  Journal,  870. 

83  Public  Service  Commission, 
Second  Dist.   v.   New   York   Cent. 

B.  Co.,  230  N.  Y.  149,  14  A.  L.  K. 
449,  129  N.  E.  455,  aff'g  193  N. 
Y.  App.  Div.  615,  185  N.  Y.  Supp. 
267,  which  rev'd  112  N.  Y.  Misc. 
617,  183  N.  Y.  Supp.  799. 

84  There  is  such  a  discrimination 
as  is  prohibited  by  the  statute 
where  lower  intrastate  rates,  if 
maintained,  will  require  higher 
rates  in  the  interstate  commerce 
of  the  state  in  order  to  provide 
the  income  which  the  commission 
is  required  by  the  Transportation 
Act  to  attempt  to  provide  for  car- 
riers in  fixing  rates.  State  of 
New  York  v.  United   States,   257 


U.  S.  591,  66  L.  Ed.  385;  Eailroad 
Commission  of  Wisconsin  v.  Chi- 
cago, B.  &  Q.  E.  Co.,  257  U.  S. 
563,  66  L.  Ed.  371. 

An  order  of  the  commission 
under  this  statute  fixing  an  intra- 
state passenger  rate  of  3.6  cents 
per  mile  supersedes  a  state  statute 
fixing  a  maximum  rate  of  three 
cents.  State  ex  rel.  Eankin  v. 
Northern  Pac.  E.  Co.,  62  Mont. 
576,  205  Pac.  959. 

Prior  to  the  adoption  of  this 
statute,  the  commission  had  as- 
sumed the  authority  to  require  in- 
trastate rates  to  be  raised  when 
necessary  to  prevent  discrimina- 
tion. See  Public  Service  Commis- 
sion, Second  Dist.  v.  New  York 
Cent.  E.  Co.,  230  N.  Y.  149,  14 
A.  L.  E.  449,  129  N.  B.  455,  aff'g 
]93  N.  Y.  App.  Div.  615,  185  N. 
Y.  Supp.  267,  which  rev'd  112  N. 
Y.  Misc.  617,  183  N.  Y.  Supp.  799. 

85  Eailroad  Commission  of  Wis- 
consin V.  Chicago,  B.  &  Q.  E.  Co., 
257  U.  S.  563,  66  L.  Ed.  371. 

86  Eailroad  Commission  of  Wis- 
consin V.  Chicago,  B.  &  Q.  E.  Co., 
257  U.  8.  563,  66  L.  Ed.  371. 

On  finding  that  intrastate  rates 
work  a  discrimination  against  per- 
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intrastate  rates  only  to  the  extent  of  maintaining  efficient  regula- 
tion of  interstate  commerce.  Its  action  should  he  directed  to 
substantial  disparity  in  rates  which  operates  as  a  real  discrimina- 
tion against  and  obstruction  to  interstate  commerce,  and  it  must 
leave  appropriate  discretion  to  the  state  authorities  to  deal 
■  with  intrastate  rates  as  between  themselves  on  the  general  level 
which  the  commission  has  been  found  to  be  fair  to  interstate 
commerce.^''  The  Interstate  Commerce  Commission  has  power 
to  prescribe  the  division  of  joint  rates.** 

The  federal  statutes  providing  for  the  federal  control  of  rail- 
roads during  the  World  War  and  giving  the  President  exclusive 
power  to  fix  both  interstate  and  intrastate  passenger  fares  was 
within  the  authority  of  congress  under  its  war  power.*'  The 
state  did  not  deprive  the  states  of  their  powers  over  intrastate 
rates,  but  merely  suspended  them.®"  And  it  did  not  repeal,  but 
merely  suspended,  existing  state  laws  regulating  such  rates.®^ 
Congress  also  had  power,  on  the  surrender  of  federal  control 


sons  and  localities  at  border 
points,  the  commission  has  no 
power  to-  raise  rates  between  all 
interior  points,  including  rates  be- 
tween points  neither  of  which  is 
near  the  border  so  that  the  rates 
between  them  do  not  work  any 
discrimination  against  interstate 
commerce.  Railroad  Commission 
of  Wisconsin  v.  Chicago,  B.  &  Q. 
E.  Co.,  257  U.  S.  563,  66  L.  Ed. 
371. 

Where  the  findings  of  the  com- 
mission shsw  undue  discrimina- 
tions in  typical  instances  numer- 
ous enough  to  justify  a  general 
finding  against  a  large  class  of 
rates,  it  is  proper  for  it  to  make 
a,  general  order  changing  all  rates 
of  that  class,  with  a  saving  clause 
allowing  any  one  to  except  him- 
self from  the  order  by  a  proper 
showing.  Eailroad  Commission  of 
Wisconsin  v.  Chicago,  B.  &  Q.  R. 
Co.,  257  U.  S.  563,  66  L.  Ed.  371. 

87  Railroad   Commission  of  Wis- 


consin V.  Chicago,  B.  &  Q.  E.  Co., 
257  U.  S.  563,  66  L.  Ed.  371. 

88  Akron,  C.  &  Y.  Ry.  Co.  v. 
United  States,  282  Fed.  306. 

89  New  York  Cent.  E.  Co.  v. 
Public  Service  Commission  of  New 
York,  268  Fed.  558;  Public  Serv- 
ice Commission,  Second  Dist.  v. 
New  York  Cent.  E.  Co.,  230  N. 
Y.  149,  14  A.  L.  E.  449,  129  N. 
E.  455,  aff'g  193  N.  Y.  App.  Div. 
615,  185  N.  Y.  Supp.  267,  which 
rev'd  112  N.  Y.  Misc.  617,  183 
N.  Y.  Supp.  799. 

90  Public  Service  Commission, 
Second  Dist.  v.  New  York  Cent. 
R.  Co.,  230  N.  Y.  149,  14  A.  L. 
E.  449,  129  N.  B.  455,  aff'g  193 
N.  Y.  App.  Div.  615,  185  N.  Y. 
Supp.  267,  which  rev'd  112  N. 
Y.  Misc.  617,  183  N.  Y.  Supp.  799. 

91  Michigan  Cent.  R.  Co.  v.  Mich- 
igan Public  Utilities  Commission, 
271  Fed.  319;  New  York  Cent.  E. 
Co.  V.  Public  Service  Commission 
of  New  York,  268  Fed.  558. 
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to  provide  that  the  rates  then  in  force  should  continue  until 
thereafter  changed  by  state,  or  federal  authority,  or  pursuant 
to  authority  of  law,  and  that  they  should  in  no  case  be  reduced 
before  September  1,  1920.^^  It  has  been  held  that  the  latter 
provision  did  not  operate  to  automatically  revive  intrastate 
rates  fixed  by  the  charter  of  a  railroad  company  or  rates  fixed 
by  a  statute  in  force  at  the  time  of  the  assumption  of  federal 
control,'*  and  that  a  state  statute  fixing  rates,  passed  during 
federal  control  and  providing  that  it  should  not  apply  to  roads 
taken  over  by  the  government  while  under  federal  control,  was 
not  'a  change  of  the  federal  rates  within  the  meaning  of  its 
provisions  and  that  the  rates  therein  fixed  did  not  automatically 
become  operative  on  September  1.®*  But  where  a  state  com- 
mission, by  affirmative  action  subsequent  to  the  surrender  of 
government  control  reduces  the  rate  fixed  by  the  president  to 
the  rate  fixed  by  the  company's  charter  and  the  prior  statute, 
the  company  cannot  lawfully  charge  more  than  the  rate  so 
fixed  after  September  1,  1920.*^  On  the  other  hand,  the  fed- 
eral district  court  in  New  York  has  held  that  previously  enacted 
state  laws  fixing  rates  automatically  became  applicable  on  Sep- 
tember 1,  1920,  without  the  enactment  of  a  new  law  in  the  same 
terms,  and  that  it  was  proper  for  the  Public  Service  Commis- 
sion to  require  a  railroad  company  to  file  a  tariff  in  accordance 
with  the  rate?  fixed  by  the  state  law  in  time  to  become  effective 
on  that  date.*®    Telephone  rates  previously  established  by  state 

92  Michigan  Cent.  R.  Co.  v.  615,  185  N.  Y.  Supp.  267,  which 
Michigan  Public  Utilities  Commis-  rev'd  112  N.  Y.  Misc.  617,  183 
sion,  271  Fed.  319;  Public  Service       N.  Y.  Supp.  799. 

Commission,   Second  Dist.  v.  New  Si  Michigan     Cent.     E.      Co.     v. 

York  Cent.  E.  Co.,  230  N.  Y.  149,  Michigan     Public     Utilities     Com- 

14  A.   L.   E.   449,   129   N.   E.   455,  mission,  271  Ted.  319. 

aff'g  193  IJ.  Y.  App.  Div.  615,  185  95  Public     Service     Commission, 

N.  Y.  Supp.  267,  which  rev'd  112  Second   Dist.   v.    New   York   Cent. 

N.  Y.  Misc.  '617,  183  N.  Y.  Supp.  E.   Co.,   230   N.   Y.   149,   14  A.   L. 

799.  E.   449,   129   N.   E.   455,   aff'g   193 

93  Michigan  Cent.  E.  Co.  v.  N.  Y.  App.  Div.  615,  185  N.  Y. 
Michigan  Public  Utilities  Com-  Supp.  267,  which  rev'd  112  N.  Y. 
mission,  271  Fed.  319;  Public-  Misc.  617,  188  N.  Y.  Supp.  799. 
Service  Commission,  Second  Dist.  96  New  York  Cent.  E.  Co.  v. 
V.  New  York  Cent.  E.  Co.,  230  N.  Public  Service  Commission  of  New 
Y.  149,  14  A.  L.  E.  449,  129  N.  E.  York,  268  Fed.  55S 

455,    aff'g    193    N.    Y.    App.    Div. 
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commissions  were  not  abolished  by  the  act  of  congress  under 
which  the  federal  government  took  control  of  the  telephone 
lines  during  the  World  War,  but  were  merely  held  in  abeyance 
during  such  control.*'''  The  statute  relinquishing  control  of 
such  lines  provided  that  existing  rates  established  or  approved 
by  the  postmaster-general  should  continue  for  a  period  not  ex- 
ceeding four  months  after  said  statute  took  effect,  unless  sooner 
changed  by  the  public  authorities,  state,  municipal  or  other- 
wise, having  control  or  jurisdiction  of  tolls  and  rates,  or  by 
contract  or  voluntary  reduction."  In  Texas  it  has  been  held 
that  the  restoration  of  control  to  the  owners  did  not  auto- 
matically restore  franchise  rates  in  effect  when  the  government 
took  control,  but  that  the  company  had  a  right  to  continue  to 
charge  the  rates  established  by  the  postmaster-general  until  the 
expiration  of  the  four  months  fixed  by  the  federal  statute  al- 
though they  were  higher  than  said  franchise  rates,  where  they 
were  not  modified  or  changed  after  the  passage  of  said  act  and 
before  the  expiration  of  the  four  months  by  any  of  the  au- 
thorities referred  to  in  the  statute."  In  Missouri  it  has  been 
held  that  rates  fixed  by  the  postmaster-general  became  inoper- 
ative on  the  i^epeal  of  the  act  under  which  control  was  taken, 
and  those  previously  established  by  state  commissions  went  into 
effect,  and  the  power  of  state  commissioners  to  fix  rates  re- 
•  vived.^  A  telephone  company  was  not  responsible  for  rates 
fixed  by  the  postmaster-general  during  government  control,  and 
hence  they  cannot  be  made  the  basis  of  recovery  on  a  bond 
given  by  the  company  to  a  city  conditioned  to  refund  excess 
charges  to  subscribers  over  previous  rates  in  case  it  was  finally 
adjudged  that  the  company  had  no  right  to  charge  increased 
rates  prescribed  by  the  Public  Utilities  Commission.^     It  has 

97  state  V.  Public  Service  Com-  1  State  v.  Public  Service  Com- 
mission, —  Mo.  — ,  233  S.  W.  425,  mission,  —  Mo.  — ,  233  S.  W.  425, 
rev'd  on  other  grounds,  43  Sup.  rev'd  on  other  grounds,  43  Sup. 
Ct.  544.  Ct.  544. 

98  Texas  Tel.  Co.  v.  City  of  2  Mountain  States  Telephone  & 
Mart,  —  Tex.  Civ.  App.  — ,  226  Telegraph  Co.  v.  City  &  County  of 
S.  W.  497.  Denver,  —  Colo.  — ,  201  Pac.  1024 

99  Texas  Tel.  Co.  v.  City  of  Mart, 
—  Tex.  Civ.  App.  — ,  226  S.  "W. 
497. 
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been  held  thaft  the  Food  Control  Act  in  force  during  the  World 
War  authorized  the  taking,  control  and  regulation  by  the  fed- 
eral government  of  the  business  of  puiblie  stockyards,  including 
the  business  of  commission  men  buying  and  selling  there,  and 
that,  during  such  control,  a  state,  through  its  Public  Service 
Commission,  could  not  fix  and  enforce  commission  charges.' 

§  4478.  State.  The  right  and  power  to  fix  rates  for  public 
utilities  belongs  to  the  state,  unless  it  has  been  clearly  sur- 
rendered or  delegated  to  some  municipality.*  The  regulation 
of  such  rates  is  a  governmental  function,*  coming  directly  with- 
in the  police  power  of  the  states.*  The  power  is  inherent  in 
the  state  and  is  a  necessary  attribute  of  sovereignty.''  And  it 
exists  independent  of  any  express  constitutional  or  statutory 
reservation,  and  may  be  exercised  by  the  state  at  any  time.' 
"Fundamentally,  the  legislative  or  police  power  to  regulate  the 
public  utilities  of  the  state  and  fix  rates  rests  upon  the  legal 
right  to  secure  to  the  consuming  public  just,  uniform,  and 
equitable  rates,  as  applied  to  the  service  rendered. "  ' 


3  state  V.  Eogers  &  Eogers,  149 
Minn.  151,  182  N.  W.  1005. 

IHoyne  v.  Chicago  &  O.  P.  El. 
E.  Co.,  294  111.  413,  128  N.  E.  587. 

B  Town  of  Pocahontas  v.  Cen- 
tral Power  &  Light  Co.,  —  Ark. 
— ,  244  S.  W.  712,  petition  for  cer- 
tiorari dismissed  43  Sup.  Ct.  94; 
State  V.  City  of  New  Orleans,  151 
La.  24,  91  So.  533;  United  States 
Smelting,  Eefining  &  Milling  Co. 
V.  Utah  Power  &  Light  Co.,  58 
Utah  168,  197  Pac.  902;  Town  of 
Victoria  v.  Victoria  Ice,  Light  & 
Power  Co.,  —  Va.  — ,  114  S.  E.  92. 

6  0'Keefe  v.  City  of  New  Or- 
leans, 273  Fed.  560;  Town  of  Poca- 
hontas V.  Central  Power  &  Light 
Co.,  —  Ark.  — ,  244  S.  W.  712,  pe- 
tition for  certiorari  dismissed,  43 
Sup.  Ct.  94;  Hoyne  v.  Chicago  & 
0.  P.  El.  E.  Co.,  294  111.  413,  128 
N.  E.  587;  State  v.  City  of  New 
Orleans,  151  La.  24,  91  So.  533; 
State   V.   Public   Service    Commis- 


sion, —  Mo.  — ,  233  S.  W.  425; 
Slate  Belt  Elec.  St.  E.  Co.  v.  Pub- 
lie  Service  Commission,  73  Pa. 
Super.  Ct.  493;  United  States 
Smelting,  Eefining  &  Milling  Co. 
V.  Utah  Power  &  Light  Co.,  58 
Utah  168,  197  Pac.  902;  Town  of 
Victoria  v.  Victoria  lee,  Light  & 
Power  Co.,  —  Va.  — ,  114  S.  B.  92. 

7  Town  of  Pocahontas  v.  Cen- 
tral Power  &  Light  Co.,  —  Ark. 
— ,  244  S.  W.  712,  petition  for  cer- 
tiorari dismissed  43  Sup.  Ct.  94; 
State  V.  City  of  New  Orleans,  151 
La.  24,  91  So.  533;  City  of  Bartles- 
ville  V.  Corporation  Commission, 
82  Okla.  160,  199  Pac.  396;  Slate 
Belt  Elec.  St.  E.  Co.  v.  Public 
Service  Commission,  73  Pa.  Super. 
Ct.  493. 

8  United  States  Smelting,  Eefin- 
ing &  Milling  Co.  v.  Utah  Power 
&  Light  Co.,  58  Utah  168,  197  Pac. 
902. 

9  Utah  Copper  Co.  v.  Public  Util- 
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§  4479.  Public  Service  Commission.  The  power  to  regulate 
rates  may  be  delegated  by  the  state  to  a  commission.^"  And 
power  to  regulate  railroad  rates,^^  telephone  rates,^^  water 
rates,''  including  charges  to  be  paid  by  municipalities  to  water 
companies  for  fire  protection  service,  and  for  water  used  by 
them  in  fighting  fires,  street  sprinkling,  and  other  purposes,'* 


itiea    Commission,    59    Utah     191, 
203  Pae.  627. 

10  State  V.  Public  Service  Com- 
mission, — ■  Mo.  — ,  233  S.  W. 
425. 

11  Atchison,  T.  &  S.  E.  E.  Co. 
V.  State,  82  Okla.  288,  200  Pac. 
232;  St.  Louis-San  Francisco  B. 
Co.  V.  State,  81  Okla.  298,  198  Pae. 
73. 

In  Oklahoma  the  commission 
has  power  to  fix  the  rates  to  be 
charged  by  railway  companies  to 
move  circus  and  carnival  trains 
and  cars,  and  to  promulgate  rules 
regulating  such  service,  in  order 
to  prevent  extortion  and  unfair 
discrimination.  Such  service  is 
not  a  special  service  that  does  not 
affect  the  public.  '  Atchison,  T.  & 
S.  F.  R.  Co.  V.  State,  86,  Okla. 
65,  206  Pac.  252. 

Under  its  power  to  establish 
joint  rates  for  connecting  lines, 
the  Texas  Eailroad  Commission 
has  power  to  issue  an  order  per- 
mitting a  railroad  company  to 
participate  in  the  division  of  a 
through  rate  on  its  own  line  in 
the  carriage  of  its  own  property 
from  a  point  on  a  connecting  line 
to  a  point  on  its  own  line.  Texas- 
Mexican  Ey.  Co.  V.  Bio  Grande 
&  E.  P.  By.  Co.,  —  Tex.  — ,  231 
S.  W.  308,  rev'g  —  Tex.  Civ.  App. 
— ,  173  S.  W.  236;  Eailroad  Com- 
mission V  Bio  Grande  &  E.  P.  By. 
Co.,  —  Tex.  — ,  230  S.  "W.  974, 
rev'g  —  Tex.  Civ.  App.  — ,  175 
S.  W.  1116. 


12  Town  of  Brooksville  v.  Flor- 
ida Tel.  Co.,  81  Fla.  436,  88  So. 
307;  City  of  Hutchinson  v.  South- 
western Bell  Tel.  Co.,  109  Kan. 
545,  200  Pac.  301;  State  v.  Pub- 
lic Service  Commission,  —  Mo.  — , 
233  S.  W.  425.;  City  of  Cleveland 
v.  Public  Utilities  Commission, 
102  Ohio  St.  341,  131  N.  E.  714. 

Power  delegated  to  the  commis- 
sion to  determine  the  just  and 
reasonable  charges  to  be  made  by 
telephone  companies  is  not  limited 
.  by  a  provision  in  a,  general  stat- 
ute defining  the  powers  of  such 
companies  authorizing  them  to 
make  such  reasonable  charges  for 
service  as  they  may  establish,  but 
the  latter  power  will  be  construed 
as  subordinate  to  that  conferred 
upon  the  commission.  State  v. 
Public  Service  Commission,  —  Mo. 
— ,  233  S.  W.  425. 

Power  to  fix  joint  telephone 
rates  for  connecting  lines  and 
their  division  between  the  com- 
panies owning  them  -includes 
power  to  prescribe  a  division  of 
tolls  for  long-distance  messages 
between  a  company  operating 
long-distance  lines  and  a  company 
operating  a  local  exchange.  South- 
ern Bell  Telephone  &  Telegraph 
Co.  V.  Eailroad  Commission  of 
Georgia,  274  Fed.  438. 

13  Hodge  V.  Alabama  Water  Co., 
205  Ala.  472,  88  So.  585;  Greens- 
burg  V.  Public  Service  Commis- 
sion, 73  Pa.  Super.  Ct.  75. 

14  In   California   the   commission 
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gas  rates/^  electric  rates,^^  and  street  car  fares,*''  has  been  eon- 


may  fix  charges  for  water  fur- 
nished by  a  water  company  to  a 
city  as  a  commodity  for  such  serv- 
ices, where  the  company  is  a  pub- 
lie  utility  as  to  the  service  so  fur- 
nished. The  fixing  of  such  charges 
is  within  the  rate-fixing  power  of 
the  commission,  and  is  not  an  in- 
terference with  municipal  money 
or  property  or  the  imposition  of 
a  tax,  nor  an  interference  with 
a  municipal  affair  in  violation  of 
the  constitution.  And  the  inabil- 
ity of  the  city  to  meet  such 
charges  is  no  ground  for  setting 
them  aside  on  certiorari.  City  of 
San  Leandro  v.  Eailroad  Commis- 
sion, 183  Cal.  229,  191  Pae.  1. 

In  Pennsylvania  the  commission 
may  fix  rates  to  be  paid  by  bor- 
oughs for  fire  protection  service. 
Borough  of  Lansdowne  v.  Public 
Service  Commission,  74  Pa.  Super. 
Ct.  203;  and  may  determine  what 
are  fair  and  reasonable  rates  to 
be  paid  for  such  service  by  town- 
ships of  the  first  class  where  the 
township  commissioners  have  con- 
tracted with  a  water  company  for 
such  service.  Township  of  Spring- 
field V.  Public  Service  Commis- 
sion, 74  Pa.  Super.  Ct.  217.  But 
it  cannot  impose  such  a  charge  on 
townships  of  the  second  class 
which  have  not  contracted  for 
such  service.  Township  of  Spring- 
field V.  Public  Service  Commission, 
74  Pa.  Super.  Ct.  220. 

The  public  service  company 
law,  in  so  far  as  it  authorizes  the 
commission  to  fix  amounts  to  be 
paid  by  municipalities  for  such 
service,  does  not  violate  the  pro- 
vision of  the  constitution  of  that 
state  forbidding  the  general  assem- 
bly from  delegating   to   any   spe- 


cial commission  any  power  to 
make,  supervise  or  interfere  with 
any  municipal  improvement, 
money,  property  or  effects,  or  to 
levy  taxes  or  perform  any  munici- 
pal function  whatever.  Lansdowne 
Borough  V.  Public  Service  Com- 
mission, 74  Pa.  Super.  Ct.  '  203. 
The  commission  in  fixing  the 
amount  to  be  paid  does  not  levy 
a  tax  upon  the  municipality. 
Lansdowne  Borough  v.  Public 
Service  Commission,  74  Pa.  Super. 
Ct.  203;  and  the  validity  of  its 
order  is  not  affected  by  the 
fact  that  the  municipality  has  not 
provided  for  the  payment  of  the 
amount  fixed  in  its  budget  for  the 
year.  Lansdowne  Borough  v.  Pub- 
lic Service  Commission,  74  Pa. 
Super.    Ct.    203. 

15  Oklahoma  City  v.  Corporation 
Commission,  80  Okla.  194,  195  Pac. 
498. 

16  The  Kansas  commission  has 
power  to  regulate  the  rates  of  an 
electric  company  which  operates 
wholly  in  a  single  city.  Public 
Utilities  Commission  of  Kansas 
V.  Wichita  Eailroad  &  Light  Co., 
268  Fed.  37. 

17  Public  Service  E.  Co.  v.  Board 
of  Public  Utility  Com'rs,  96  N.  J. 
L.   54,   114  Atl.   323. 

In  Georgia  a  street  railway  com- 
pany has  no  power  to  alter,  change 
or  fix  a  rate  of  fare  differing  from 
that  in  force  at  the  time  of  the 
passage  of  the  statute  giving  the 
commission  control  over  street 
railroads,  but  that  right  is  vested 
in  the  commission  alone,  and  this 
is  true  although  the  company  has 
made  application  to  the  commis- 
sion to  grant  an  increase  of  fare, 
and  the  commission  has  disclaimed 
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ferred  upon  public  service  commissions  in  most"  of  the  states. 
In  New  York  the  Public  Service  Commission  has  not  been  given 
power  to  fix  rates  to  be  charged  by  private  water  companies.^* 
And  the  rates  to  be  paid  by  municipalities  for  gas  and  electric- 
ity are  to  be  regulated  by  contract,  and  are  not  affected  by 
schedules  of  rates  filed  with  the  commission.^'  In  Virginia  the 
commission  may  fix  rates  for  service  in  a  city  where  they  are 
not  fixed  by  a  franchise  contract.'"'  Even  though  the  com- 
mission has  no  power  to  increase  gas  rates  beyond  those  fixed 
by  statute,  where  rates  fixed  by  a  statute  have  been  declared 
confiscatory  and  void,  the  commission  has  power  to  fix  a  reason- 
able rate  after  due  hearing  and  investigation.^^  An  order  re- 
quiring consumers  of  gas  to  pay  in  addition  to  a  reasonable 
rate  therefor  a  specified  amount  for  the  purpose  of  creating  a 
special  fund,  called  a  "patrons'  fund,"  to  be  used  by  the  com- 
pany in  the  future,  with  the  consent  of  the  commission,  in  mak- 


juriadietion  on  the  ground  that  the 
rate  is  fixed  by  a  valid,  existing 
contract  between  the  company  and 
the  municipality.  Georgia  Eailway 
&  Power  Co.  v.  Town  of  Decatur, 
152    Ga.    143,   108   S.   E.    615. 

18  City  of  New  York  v.  Citizens ' 
Water  Supply  Co.,  199  N.  Y.  App. 
Div.  169,  191  N.  Y.  Supp.  430,  aff'g 

•189  N.  Y.  Supp.  929. 

19  City  of  Oswego  v.  People 's  Gas 
&  Electric  Co.  of  Oswego,  116  N. 
Y.  Misc.  854,  190  N.  Y.  Supp.  39. 

20  City  of  Clifton  Forge  v.  Vir- 
ginia-Western Power  Co.,  129  Va. 
377,  106  S.  E.  400. 

Where  an  electric  company  has 
been  using  the  streets  of  a  city 
for  ten  years  for  the  purpose  of 
furnishing  both  day  and  night 
service,  under  a  franchise  fixing  a 
rate  for  night  service  only,  and 
there  is  no  contract  between  the 
city  and  the  company  fixing  a  rate 
for  day  service,  the  commission 
may  fix  a  rate  for  day  service. 
By  so  doing  it  is  not  granting  to 
the   company   a   right   to   use  the 


streets  of  the  city,  but  is  merely 
fixing  a  rate  for  a  use  already  in 
existence  and  not  covered  by  the 
franchise  agreement.  City  of  Clif- 
ton Forge  V.  Virginia-Western 
Power  Co.,  129  Va.  377,  106  S.  B. 
400. 

A  franchise  and  contract  requir- 
ing an  electric  company  to  furnish 
incandescent  lights  "at  all  hours 
from  sunset  to  sunrise  or  as  much 
earlier  and  as  much  later  as 
weather  conditions  make  it  neces- 
sary," at  a  specified  rate,  covers 
night  service  only,  and  not  a  con- 
tinuous day  and  night  service  so  as 
to  prevent  the  commission  from 
fixing  a  rate  for  service  of  the  lat- 
ter character.  City  of  Clifton 
Forge  V.  Virginia- Western  Power 
Co.,  129  Va.  377,  106  S.  E.  400. 

21  Morrell  v.  Brooklyn  Borough 
Gas  Co.,  231  N.  Y.  398,  132  N.  E.- 
129,  rev'g  195  N.  Y.  App.  Div. 
1,  185  N.  Y.  Supp.  883,  which  aff'd 
113  N.  Y.  Misc.  65,  184  N.  Y.  Supp. 
651. 
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ing  additions  to  its  plant,  is  not  an  order  fixing  a  rate  within 
the  meaning  of  the  provision  of  the  Oklahoma  Constitution 
that  "the  term  rate  shall  be  construed  to  mean  rate  or  charge 
for  any  service  rendered  or  to  be  rendered,"  and  is  beyond 
the  authority  of  the  commission  of  that  state  and  is  void.^^ 

§4480.  MunicipaJ  corporation — In  g^eneral^s  A  city  has 
no  power  to  regulate  rates  unless  such  power  is  plainly  granted 
to  it  by  legislative  authority.^*  And  such  power  cannot  be  im- 
plied from  a  legislative  grant  of  authority  to  make  ordinances 
and  regulations  relative  to  streets.^*  Nor  does  the  fact  that  a 
statute  creating  a  public  service  commission  and  giving  it  power 
to  prescribe  and  regulate  rates  excepts  a  particular  city  from 
its  operation  confer  power  to  regulate  rates  on  such  city.^®  In 
Oklahoma,  in  view  of  the  constitutional  provision  expressly  pro- 
hibiting the  surrender  by  the  state  of  its  power  to  regulate  the 
charges  for  public  service,  and  of  the  fact  that  the  legislature 
has  given  exclusive  power  to  regulate  rates  to  the  corporation 
commission,  it  is  held  that  cities  cannot  acquire  power  to  regulate 
rates  by  provisions  purporting  to  give  it  to  them  in  home  rule 
charters  adopted  pursuant  to  constitutional  and  statutory  au- 
thority.*'' The  New  York  city  commissioner  of  water  supply  has 
no  power  to  veto  a  reasonable  increase  in  water  rates,  and  his 
consent  is  not  necessary  to  enable  a  company  to  establish  reason- 
able rates.**    A  city  council  has  no  such  interest  in  an  electric 

22  Oklahoma  City  v.  Corporation  827,  it  was  held  that  the  statutes 
Commission,  80  Okla.  194,  195  Pae.  of  South  Dakota  in  force  in  1913 
498.  gave   cities   no  power  to  regulate 

23  Power  of  commission  to  fix  or  change  rates  to  be  charged  for 
rates   in   cities,   see   §  4479,   supra.  electric  power. 

24  Sumpter  Gas  &  Power  Co.  v.  25  Sumpter  Gas  &  Power  Co.  v. 
City  of  Sumpter,  283  Fed.  931.  City  of  Sumpter,  283  Fed.  931. 

In  New  York  a  village  may  con-  26  Sumpter  Gas  &  Power  Co.  v. 

tract  for  water  supply  for  a  term  City  of  Sumpter,  283  Fed.  931. 
not  exceeding  five  years,  but  be-  27  City    of    Bartlesville    v.    Cor- 

yond  that  it  has  no  power,  express  poration  Commission,  82  Okla.  160, 

or     implied,     to     establish     rates.  199  Pac.  396. 

Waterloo  Water  Co.  v.  Village  of  28  City  of  New  York  v.  Citizens ' 

Waterloo,  200  N.  Y.  App.  Div.  718,  Water  Supply  Co.,  199  N.  Y.  App. 

193  N.  Y.  Supp.  360.  Div.  169,  191  N.  Y.  Supp.  430,  aff'g 

In   Water,   Light   &    Power   Co.  189  N.  Y.  Supp.  929. 
V.  City  of  Hot  Springs,  274  Fed. 
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plant  owned  by  the  city  as  to  make  it  incompetent  to  fix  rates 
to  be  charged  consumers  of  electricity  generated  there.^' 

§4481.  — Express  power.  The  authority  to  fix  rates  for 
local  public  utilities  may  be  conferred  upon  municipalities  by 
the  legislature  even  where  the  constitution  forbids  any  abridg- 
ment of  the  police  power  of  the  state.^"  In  Arkansas  munic- 
ipalities are  expressly  given  power  to  regulate  the  rates  of  public 
utilities  operating  within  their  borders.^^  In  Colorado,  cities 
included  in  what  is  known  as  the  home  rule  amendment  to  the 
constitution,  have  the  exclusive  right  to  fix  rates  to  be  charged 
by  public  service  companies  within  their  limits,  and  the  Public 
Utilities  Commission  has  no  control  over  them.^^  Under  this 
amendment  municipalities  may  assume  the  regulation  of  rates 
because  they  may  assume  whatever  power  the  legislature  may 
grant  them  and  the  legislature  might  grant  them  such  power, 
and  the  power  or  privilege  of  regulation  granted  to  them  by  the 
amendment  cannot  be  recalled  by  an  act  of  the  legislature, 
referred  or  unreferred,  nor  by  an  initiated  law.'^  The  authority 
to  fix  street  car  fares  in  the  city  of  New  Orleans  is  vested  in 
the  municipal  council  and  not  in  the  State  Public  Service 
Commission.^*  Under  a  former  Ohio  statute  cities  had  power 
to  regulate  the  price  of  gas  by  ordinance  for  periods  not  ex- 
ceeding ten  years.  A  provision  in  an  ordinance  fixing  the 
price  for  a  specified  period  operated  as  a  proposition  to  the 
company  to  supply  gas  upon  the  terms  specified  in  the  ordinance, 
which,  if  accepted  in  the  mode  provided,  precluded  the  city 
from  lowering  the  price  for  the  period  named.  But  the  refusal 
of  the  company  to  accept  it  did  not  deprive  the  city  of  its  power 
to  regulate  the  rate.** 

29  Springfield  Gas  &  Electric  Co.  I'&S  Pae.  1099;  Golden  Cycle  Min- 
V.  City  of  Springfield,  257  U.  S.  ing  &  Reduction  Co.  v.  Colorado 
66,  66  L.  Ed.  131,  aff 'g  292  111.  236,  Springs  Light,  Heat  &  Power  Co., 
126  N.  B.  739,  18  A.  L.  E.  929.  68  Colo.  589,  192  Pac.  493. 

30  State  V.  City  of  New  Orleans,  33  City  of  Pt.  Collins  v.  Public 
151  La.  24,  91  So.  533.  Utilities  Commission,  69  Colo.  554, 

31  Town^of  Pocahontas  v.  Central  195  Pac.  1099. 

Power   &   Light    Co.,   —  Ark.  — ,  34  State  v.  City  of  New  Orleans, 

244  S.  W.  712,  petition  for  certi-  151  La.  24,  91  So.  533. 

orari  dismissed  43  Sup.  Ct.  94.  SB  United  Fuel  Gas  Co.  v.  Public 

32  City  of  Pt.  Collins  v.  Public  Utilities  Commission,  103  Ohio  St. 
Utilities  Commission,  69  Colo.  554,  168,  132  N.  E.  845. 
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§4484.  Courts.  It  is  the  function  of  the  legislative  and  not 
of  the  judicial  branch  to  make  rates.'^  As  a  rule  the  courts  have 
no  power  to  fix  rateSj^'  especially  where  the  statute  vests  such 
power  exclusively  in  a  Public  Service  Commission,'^  and  it  has 
been  said  that  the  legislature  cannot  compel  them  to  exercise 
any  such  power.''  And  that  a  statute  authorizing  them  to  do  so 
violates  a  constitutional  provision  dividing  the  powers  of  gov- 
ernment of  the  state  into  legislative,  executive  and  judicial  de- 
partments and  prohibiting  each  of  said  departments  from  ex- 
ercising any  of  the  powers  belonging  to  either  of  the  others.*" 
But  it  has  been  held  that  where  a  statute  merely  provides  that 


86  Galveston  Blee.  Co.  v.  City  of 
Galveston,  272  Fed.  147,  aff'd  258 
U.  S.  388,  66  L.  Ed.  678;  Haeken- 
saek'  Water  Co.  v.  Board  of  Public 
Utility  Com'rs,  96  N.  J.  L.  184, 
115  Atl.  528. 

37  Newton  v.  Consolidated  Gas 
Co.  of  New  York,  258  TJ.  S.  165, 
66  L.  Ed.  538,  afe'g  267  Fed.  231, 
and  modifying  274  Fed.  986; 
Northwestern  Bell  Tel.  Co.  v.  Hil- 
ton, 274  Fed.  884;  Morrell  v.  Brook- 
lyn Borough  Gas  Co.,  231  N.  Y. 
398,  132  N.  E.  129,  rev'g  195  N.  Y. 
App.  Div.  1,  185  N.  Y.  Supp.  883, 
which  afE'd  113  N.  Y.  Misc.  65, 
184  N.  Y.  Supp.  651;  City  of  New 
York  V.  Citizens'  Water  Supply 
Co.,  199  N.  Y.  App.  Div.  169,  191 
N.  Y.  Supp.  430,  afE'g  189  N..  Y. 
Supp.  929. 

A  federal  court  has  no  power  to 
do  so  in  a  suit  to  enjoin  the  en- 
forcement of  rates  as  confiscatory. 
Public  Service  Ey.  Co.  v.  Board 
of  Public  Utility  Com'rs,-  276  Fed. 
979;  St.  Joseph  Railway,  Light, 
Heat  &  Power  Co.  v.  Public  Service 
Commission  of  State  of  Missouri, 
268  Fed.   267. 

A  court,  on  enjoining  a  city 
from  enforcing  confiscatory  tele- 
phone rates,  cannot  enjoin  the  city 
from  interfering  with  the  eom{)any 


in  enforcing  and  collecting  rates 
fixed  by  it.  City  of  Louisville  v. 
Louisville  Home  Telephone  Co., 
279  Fed.  949. 

38  Hodge  V.  Alabama  Water  Co., 
205  Ala.  472,  88  So.  585;  Public 
Service  E.  Co.  v.  Board  of  Public 
Utility  Com'rs,  96  N.  J.  L.  54,  114 
Atl.  323;  Metal  Products  Co.  v. 
Beaver  County  Light  Co.,  74  Pa. 
Super.  Ct.  59. 

The  court'  has  no  power,  on 
certiorari  to  review  an  order  fixing 
rates,  to  order  the  commission  to 
fix  the  same  rate  for  a  city  as 
that  fixed  for  other  municipal  con- 
sumers, or  to  authorize  the  com- 
pany to  charge  it  the  same  rate. 
Hackensack  Water  Co.  v.  Board 
of  Public  Utility  Com'rs,  96  N.  J. 
L.  184,  115  Atl.  528. 

39  City  of  New  York  v.  Citi- 
zens' Water  Supply  Co.,  199  N. 
Y.  App.  Div.  169,  191  N.  Y.  Supp. 
43,0,  afE'g  189  N.  Y.  Supp.  929. 

40  It  was  so  held  in  respect  to 
an  Arkansas  statute  attempting 
to  confer  power  on  the  circuit 
court  to  fix  rates  on  appeal  from 
an  order  or  ordinance  of  a  munici- 
pal council  or  city  commission 
fixing  rates.  But  by  express  pro- 
vision of  the  statute  the  invalidity 
of  this  provision  does  not  invali- 
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water  companies  may  collect  reasonable  rates,  without  fixing 
Ihem,  and  the  parties  cannot  agree,  and  no  other  tribunal  is 
provided,  the  court  will  ascertain  and  determine  what  is  a  rea- 
sonable rate.*^  And  by  statute  in  some  states  a  court  to  which 
an  appeal  is  taken  from  an  order  of  the  commission  fixing 
rates  has  power  and  is  charged  with  the  duty  to  fix  a  just  and 
reasonable  rate  if  it  finds  the  rate  established  by  the  commission 
to  be  unjust  and  unreasonable.*^  The  fact  that  the  court,  in 
mandamus  proceedings  to  compel  the  furnishing  of  service  to 
the  plaintiff  at  the  rate  charged  other  consumers  for  similar 
service,  on  finding  that  the  plaintiff  has  been  discriminated 
against,  adopts  the  lowest  rate  charged  other  consumers  as  the 
rate  to  be  paid  by  the  plaintiff  does  not  amount  to  the  fixing  of 
rates  by  the  court.*' 

A  court  as  a  condition  of  granting  an  injunction  against  a 
confiscatory  rate  may  limit  the  rate  which  the  company  may 
charge,**  although  this  power  should  be  exercised  very  cautiously 
since  grave  injustice  may  result  from  such  action.*^  And  courts, 
on  holding  statutory  or  ordinance  rates  to  be  confiscatory,  have 
sometimes  fixed  rates  to  govern  until  valid  rates  have  been  fixed 
by  the  proper  local  or  state  authorities.*^ 

date  its  other  provisions.     Helena  Southern  Power  Co.,  180  N.  C  422, 

"Water  Co.  v.  City  of  Helena,  277  105  S.  E.  28. 

Fed.  66.  44  Newton   v.    Consolidated   Gas 

41  Waterloo  Water  Co.  v.  Village  Co.  of  New  York,  258  TJ.  S.  165, 
of  Waterloo,  200  N.  T.  App.  Div.  66  L.  Ed.  538,  aff'g  267  Fed.  231, 
718,  193  N.  Y.  Supp.  360.  and     modifying     274     Fed.     986; 

42  Atchison,  T.  &  S.  F.  R.  Co.  Augusta- Aiken  Ey.  &  Electric  Corp. 
V.  State,  82  Okla.  288,  200  Pae.  v.  Railroad  Commission,  281  Fed. 
232;  St.  Louis-San  Francisco  R.  977;  Public  Service  Ry.  Co.  v. 
Co.  V.  State,  81  Okla.  298,  198  Pae.  Board  of  Public  Utility  Oom'rs, 
73.  276  Fed.  979;  State  ex  rel.  City  of 

In    Arkansas    it    is   within    the  Cleveland  v.  Court  of  Appeals  for 

power    and    duty    of    the    circuit  Eighth  Dist.,  104  Ohio  St.  96,  135 

court  on  appeal  to  fix  such  a  rate,  N.  E.  377. 

according  to  the  testimony  in  the  45  Newton    v.    Consolidated   Gas 

record,  as  is  reasonable   and  will  Co.  of  New  York,  258  TJ.  S.  165, 

afford  a  just  return  upon  the  in-  66  L.  Ed.  538,  aff'g  267  Fed.  231, 

vestment.     Van  Buren  Water  Co.  and  modifying  274  Fed.  986. 

v.   City  of   Van   Buren,   152  Ark.  46  city  of  Winona  v.  Wiseonsin- 

83,  237  S.  W.  696.  Minnesota  Light  &  Power  Co.,  276 

43  Salisbury     &    S.     R.     Co.    v.  Fed.  996. 
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C.    Beghiation  of  Bates  as  Violating  Constitutional  Provisions 

§4485.  Interference  with  interstate  commerce.  Power  to 
regulate  interstate  rates,  and  the  like,  as  affecting  railroads  and 
telegraph  companies  which  are  engaged  in  interstate  commerce, 
has  been  conferred  by  congress  upon  the  Interstate  Commerce 
Commission,  and  such  control  cannot  be  interfered  with  by  state 
laws.*''  The  measure  of  liability  of  a  telegraph  company  for  a 
mistake  or  delay  in  transmitting,  or  for  nondelivery  of  an  in- 
terstate message  as  fixed  by  its  contract  with  the  sender  as  a 
part  of  the  rate  charged  him  cannot  be  varied  by  a  state,  either 
by  a  statutory  penalty  for  failure  to  transmit  or  deliver  mes- 
sages or  the  like,  or  by  allowing  recovery  of  damages  for  the 
breach  of  the  contract  by  which  the  message  was  received  for 
transmission.**  But  where  there  is  no  limitation  of  liability  for 
failure  to  transmit  money  by  telegraph  from  one  state  to  an- 
other in  the  contract  for  such  transmission,  it  is  not  a  violation 
of  the  federal  statute  nor  an  illegal  interference  with  interstate 
commerce  to  hold  the  company  liable  in  damages  for  failure  to 
transmit  and  deliver  money  in  accordance  with  its  contract.*® 
It  has  been  held  by  the  Kansas  supreme  court  that  the  state, 
through  its  public  utilities  commission,  has  power  to  fix  a  reason- 
able rate  at  which  natural  gas  transported  through  pipe  lines 
from  another  state  shall  be  sold  to  distributing  companies  in  the 
state  which  in  turn  sell  it  to  consumers  in  the  state,  in  view  of 
the  fact  that  congress  has  not  attempted  to  regulate  the  sale  of 
natural  gas,  and  that  the  regulation  of  its  sale  is  necessary  and 
cannot  be  uniform  or  national  in  character.^"  But  federal  dis- 
trict courts  in  that  state  and  in  Missouri  have  held  to  the  con- 
trary in  cases  involving  the  same  company.^^    A  state  may  &s. 

« Dunning  v.   Western   U.    Tel.  49  Morris  v.  Western  TJ.  Tel.  Co., 

Co.,  —  Neb.  — ,  187  N.  W.  890.  —  Ariz.  — ,  206  Pae.  580. 

*8  Western    Union    Tel.     Co.    v.  60  State      ex      rel.      v.      Kansas 

Esteve  Bros.  &  Co.,  256  TJ.  S.  566,  Natural  Gas  Co.,  Ill  Kan.  809,  208 

65  L.  Ed.  1094,  rev'g  268  Fed.  22;  Pae.  622. 

Morris  v.  Western  U.  Tel.  Co.,  —  61  Central  Trust  Co.  of  New 
Ariz.  — ,  206  Pae.  580;  Dunning  v.  York  v.  Consumers'  Light,  Heat 
Western  TJ.  Tel.  Co.,  —  Neb.  — ,  &  Power  Co.,  282  Ted.  680;  State 
187  N.  W.  890;  Wolynski  v.  of  Missouri  ex  rel.  Barrett  v.  Kan- 
Western  TJ.  Tel.  Co.,  118  N.  Y.  sas  Natural  Gas  Co.,  282  Fed.  341. 
Misc.  115,  192  N.  Y.  Supp.  583. 
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ferry  rates  from  its  own  shore  to  a  point  in  another- state,  in  the 
absence  of  any  regulation  on  the  subject  by  congress,  but  it 
cannot  fix  rates  from  a  landing  in  a  sister  state  back  to  its  own 
shore.^^ 

§  4486.  Due  process  of  law.^*  The  provision  of  tHe  Federal 
Transportation  Act  giving  the  Interstate  Commerce  Commission 
power  to  increase  intrastate  rates  which  discriminate  against 
interstate  commerce  does  not,  when  applied  so  as  to  permit  the 
commission  to  increase  rates  fixed  by  a  charter  contract  between 
the  carrier  and  the  state,  deprive  the  state  and  its  people  of 
property  without  due  process  of  law.^*  The  fixing  of  a  just 
and  reasonable  charge  to  be  made  by  a  public  service  corpora- 
tion is  neither  a  taking  from  it  of  its  franchise  nor  the  use  of 
them  within  the  meaning  of  the  constitutional  prohibition 
against  the  taking  of  private  property  for  public  use  without 
just  compensation.^^ 

§  4487.  Denial  of  equal  protection  of  the  laws.*^  A  Public 
Utilities  Act  does  not  deny  to  a  private  corporation  subject  to 
its  provisions  the  equal  protection  of  the  laws  because  it  ex- 
empts from  its  provisions  municipal  corporations  owning  pub- 
lic utilities  and  permits  them  to  fix  their  own  rates  for  service 
to  their  inhabitants.  Such  a  classification  is  a  proper  one  in 
view  of  tlie  differences  between  the  two  classes  of  corporations." 
A  charge  by  a  consumer  that  an  order  of  the  commission  fixing 
rates  makes  a  classification  which  denies  it  due  process  of  law 
and  the  equal  protection  of  the  laws  presents  a  mixed  question 
of  law  and  fact  upon  which  the  consumer  has  a  right  to  be 
heard.^* 

52  City  of  Bellaire  ex  rel.  Sedg-  66  See  also  §  4402  et  seq.  supra, 

wick     V.     Bellaire,     Benwood     &  and   §  4552   infra. 

"Wheeling  Terry  Co.,  105  Ohio  St.  67  Springfield  Gas  &  Electric  Co. 

247,  136  N.  E.  »99.  v.   City   of   Springfield,   257  U.   S. 

63  Confiscatory  rates,  see  §§  4517-  66,  66  L.  Ed.  131,  aff'g  292  111. 
4528,  infra.  236,  126  N.  E.  739,  18  A.  L.  E.  929. 

64  State  of  New  Tork  v.  United  68  Wichita  Eailway  &  Light  Co. 
States,  257  U.  S.  591,  66  L.  Ed.  v.  Public  Utilities  Commission  of 
385.  State  of  Kansas,  43  Sup.,Ct.  51. 

66  Georgia  Ey.  &  Power  Co.  v. 
Eailroad  Commission  of  Georgia, 
278  Fed.  242. 
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§  4488.  Impairment  of  obligation  of  contract — In  general.^^ 

The  contract'  clause  of  the  Federal  Constitution  does  not  re- 
stri(Jt  congress  or  the  United  States,  and  hence  does  not  in- 
validate the  provisions  of  the  federal  statute  permitting  the  In- 
terstate Commerce  Commission  to  increase  intrastate  rates  which 
discriminate  against  interstate  commerce  as  applied  to  intra- 
state rates  fixed  by  a  charter  contract  between  a  railroad  com- 
pany and  a  state.^"  And  it  has  been  held  that  under  the  pro- 
vision of  the  federal  statute  surrendering  government  control 
of  telephone  lines  after  the  "World  War  that  existing  rates  should 
continue  for  four  months  unless  changed  by  the  public  au- 
thorities or  by  contract  or  voluntary  reduction,  a  telephone 
company  could  not  be  held  liable  under  a  bond,  given  by  it  to- 
a  city  prior  to  the  time  when  the  government  took  control  of 
its  lines,  conditioned  to  refund  excess  charges  over  previous 
rates  in  case  it  was  finally  adjudged  that  the  company  had  no 
right  to  charge  increased  rates  fixed  by  the  public  utilities  com- 
mission, for  continuing  to  charge  the  rates  fixed  by  the  post- 
master-general during  said  four  months,  where  they  were  not 
changed  in  the  manner  specified  by  the  statute  during  that  time, 
for  the  reason  that  the  privilege  given  by  the  statute  was  para- 
mount to  the  bond,  congress  not  being  restricted  by  the  con- 
stitutional prohibition  against  the  impairment  of  contracts.^^ 
Like  other  contracts,  a  franchise  ordinance  fixing  the  maximum 
rate  to  be  charged  consumers  for  electric  power  by  a  power  com- 
pany cannot  be  amended  so  as  to  reduce  such  rate  without  the 
consent  of  both  contracting  parties.^^  ^  franchise  ordinance 
requiring  a  street  railway  company  to  carry  mail  carriers  free, 
when  accepted  by  the  company,  is  within  the  protection  of  the 

69  Franchise  provisions  for  free  60  State  of  New  York  v.  United 

or  reduced  rates  by  public  service  States,  .257  TJ.   S.   591,   66   L.  Ed. 

corporations  as  contract  protected  385. 

from  change  under  contract  clause  61  Mountain  States  Telephone  & 

of  Federal  Constitution  is  the  sub-  Telegraph  Co.  v.  City  and  County 

ject  of  a  note  in  10  A.  L.  R.  499.  of  Denver,  —  Colo.   — ,   201   Pac. 

Service  v,ontract  by  public  utility  1024. 

in  consideration  of  conveyance  of  62  Appalachian     Power     Co.     v. 

property  by  individual  or  private  Town  of  Pulaski,  130  Va.  612,  108 

corporation  as   affected   by  public  S.  E.  885. 
utility   acts    is    the    subject    of    a 
note  in  11  A.  L.  B.  460. 
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contract  clause  of  the  constitution,  and  is  not  affected  by  a 
subsequently  enacted  statute  prohibiting  the  giving  of  free 
transportation.'^^  To  change  the  maintenance  fee  agreed  to  be 
paid  an  irrigation  company  by  settlers  on  arid  land  under  the 
•Carey  Act,  either  by  increasing  or  lowering  it,  would  in  effect 
increase  or  decrease  the  agreed  purchase  price  of  the  land,  and 
would  impair  the  obligation  of  a  contract  to  buy  and  sell  real 
estate  with  an  appurtenant  water  right.  The  right  of  such  a 
settler  to  the  use  of  water  is  contingent  upon  his  contract  to 
purchase  and  acquire  title  to  the  land,  without  which  he,  would 
never  have  any  right  to  the  use  of  the  water,  and  the  annual 
maintenance  fee  which  he  agrees  to  pay  for  the  use  of  water  is 
one  of  the  considerations  which  enters  into  and  forms  a  part  of 
the  agreed  purchase  price  of  the  land.®* 

§  4490.  —  As  dependent  upon  power  of  municipality  to  make 
contract  as  to  rates.®^  A  state  may  authorize  one  of  its  munic- 
ipal corporations  to  establish  by  an  inviolable  contract  the 
rates  to  be  charged  by  a  public  service  corporation,  for  a  definite 
term,  not  unreasonable  in  point  of  time,  in  which  ease  such  a 
contract  will  suspend,  during  its  term,  the  governmental  power 
of  regulating  such  rates.®®  And  municipalities  have  sometimes 
been  given  authority  to  make  such  contracts.®''    But  a  munioi- 

68  City  of  Steubenville  v.  Steu-  Utilities  Commission  has  no  power 

benville,  E.  L.  &  B.  Val.  Traction  to  change  or  alter  rates  or  charges 

Co.,  31  Ohio  Ct.  App.  513,  13  Ohio  fixed  in  or  regulated  by  any  fran- 

App.   493.  chise  or  agreement  granted  or  made 

64  Central  Oregon  Irrigation  Co.  by  any  city,  village  or  township. 
V.  Public  Service  Commission,  101  Taylor  v.  Michigan  Public  Utilities 
Ore.  442,  15  A.  L.  B.  1216,  196  Commission,  217  Mich.  400,  186  N. 
Pac.  832.  W.    485;    Village    of    Plainwell   v. 

65  Power  of  Public  Service  Com-  Eesley  Light  &  Power  Co.,  214 
mission  to  increase  franchise  rates  Mich.  461,  183  N.  W.  66;  City  of 
is  the  subject  of  a  note  in  9  Saginaw  v.  Consumers'  Power  Co., 
A.  L.  E.  1165.  213  Mich.  460,  182  N.  W.  146. 

66  Hoyne  v.  Chicago  &  O.  P.  EI.  The  rights  of  municipalities 
R.  Co.,  294  111.  413,  128  N.  E.  587;  under  franchise  contracts  fixing 
City  of  Eiehmond  v.  Chesapeake  freight  and  passenger  rates  were 
&  P.  Tel.  Co.,  127  Va.  612,  105  S.  divested  by  the  public  utilities 
E.  127.  acts  except  as  to  rates  of  street 

67  In  Michigan,  by  express  pro-  or  interurban  railroads  for  trans- 
vision   of  the   statute,   the   Public  porting     passengers     within     the 
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pality  cannot  make  a  contract  as  to  rates  so  as  to  prevent  the 
state  from  changing  the  rates  unless  power  to  do  so  has  been 
clearly  ^*  and  expressly  ®'  delegated  to  it.     Nor  can  the  police 

limits   of   cities,   or   within   a   dis-      sion.   No  legislative  act  can  in  any 

way  modify  or  restrict  the  power 
so  conferred,  and  any  statutory 
provisions  inconsistent  with  the 
constitutional  provision  conferring 
such  power  must  fall.  Link  v. 
Putjlic  Utilities  Commission,  102 
Ohio  St.  336,  131  N.  E.  796;  Stuver 
V.  Bast  Ohio  Gas  Co.,  31  Ohio  Ct. 
App.  554,  13  Ohio  App.  276. 

In  City  of  Columbus  v.  Public 
Utilities  Commission,  103  Ohio  St. 
79,  133  N.  E.  800,  an  order  of  the 
commission  approving  telephone 
rates  in  excess  of  those  fixed  by  a 
franchise  contract  made  prior  to 
the  adoption  of  this  provision  of 
the  constitution  was  reversed,  but 
no  authoritative  opinion  was  filed 
because  the  judges  concurring  in 
the  judgment  did  not  agree  upon 
the  grounds  of  reversal. 

In  Village  of  Wyoming  v.  Ohio 
Traction  Co.,  104  Ohio  St.  325,  135 
N.  E.  675,  a  judgment  denying  an 
injunction  to  restrain  a  traction 
company  from  charging  a  fare  in 
excess  of  that  fixed  by  its  fran- 
chise was  reversed  with  directions 
to  the  lower  court  to  enter  the 
injunction  prayed  for,  but  no 
authoritative  opinion  was  filed  be- 
cause the  judges  concurring  in  the 
judgment  did  not  agree  upon  the 
grounds    upon    which   it   was   put. 

The  Virginia  corporation  com- 
mission does  not  have  power  to 
change  electric  rates  fixed  by  a 
municipal  franchise.  City  of  Clif- 
ton Forge  V.  Virginia- Western 
Power  Co.,  129  Va.  377,  106  S.  E. 
400. 

68  Poltz  V.  Public  Service  Com- 
mission, 73  Pa.  Super.  Ct.  24;  City 


tance  of  five  miles  of  the  bound- 
aries thereof,  to  which  the  act 
provides  that  it  shall  not  apply. 
Detroit  United  By.  v.  Oakland 
Circuit  Judge,  215  Mich.  275,  183 
N.  W.  938. 

A  former  statutory  provision 
that  the  commission  should  have 
no  power  to  change  or  alter  the 
price  for  electricity  fixed  in  any 
franchise,  was  held  to  apply  al- 
though the  rates  were  fixed  by  a 
contract  supplemental  to  a  fran- 
chise, and  the  franchise  itself  con- 
tained no  schedule  of  rates.  Vil- 
lage of  Plainwell  v.  Eesley  Light  & 
Power  Co.,  214  Mich.  461,  183  N. 
W.  66. 

In  Ohio  the  constitution  ex- 
pressly authorizes  municipalities  to 
enter  into  contracts  with  public 
utility  companies  for  the  product 
or  service  of  the  company  to  be 
supplied  to  the  municipality  and 
its  inhabitants,  and  a  contract  so 
made  is  valid  and  binding  upon 
the  parties  thereto  unless  disap- 
proved by  a  majority  of  the  elec- 
tors voting  thereon  at  a  referendum 
election  held  pursuant  to  the  pro- 
visions of  the  constitution.  This 
provision  is  self-executing,  and  no 
action  of  the  legislature  is  neces- 
sary to  authorize  the  making  of 
such  a  contract.  Local  Tel.  Co.  v. 
Cranberry  Mut.  Tel.  Co.,  102  Ohio 
St.  524,  133  N.  B.  527;  Link  v. 
Public  Utilities  Commission,  102 
Ohio  St.  336,  131  N.  B.  796. 

The  terms  of  such  a,  contract,  in- 
cluding provisions  therein  as  to 
rates,  are  not  subject  to  review 
by   the    Public    Utilities    Commis- 
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power  of  a  state,  as  exercised  througli  a  Public  Service  Commis- 
sion, be  rendered  ineffective  by  an  estoppel  in  pais,  effective,  if 
at  all,  only  upon  the  parties  to  a  franchise  contract.'"  Both  the 
contract  and  the  authority  of  the  municipality  to  make  it  must 
clearly  and  unmistakably  appear,  and  all  doubts  must  be  resolved 
in  favor  of  the  continuance  of  the  power  of  reflation  in  the 
state.''^  No  such  power  is  given  to  a  municipality  by  constitu- 
tional or  statutory  provisions  giving  it  authority  to  regulate  the 
use  of  its  streets  by  public  service  corporations,''^  or  prohibiting 
the  use  of  its  streets  by  suclT  a  corporation  without  its  consent,''* 


of  Mitchell  V.  Board  of  Railroad 
Com'rs,  44  S.  D.  430,  184  N.  W. 
246. 

The  renunciation  of  the  state's 
power  must  be  evidenced  by  most 
clear  and  unequivocal  terms.  Lan- 
don  V.  Court  of  Industrial  Rela- 
tions of  State  of  Kansas,  269  Fed. 
423. 

69  Sumpter  Gas  &  Power  Co.  v. 
City  of  Sumpter,  283  Fed.  931; 
City  of  Mitchell  v.  Board  of  Rail- 
road Com'rs,  44  S.  D.  430,  184  N. 
W.  246;  City  of  Richmond  v.  Ches- 
apeake &  P.  Tel.  Co.,  127  Va.  612, 
105  S.  E.  127. 

70  City  of  Clifton  Forge  v.  Vir- 
ginia-Western Power  Co.,  129  Va. 
377,  106  S.  E.  400. 

So  the  fact  that  an  electric  com- 
pany has  been  furnishing  continu- 
ous night  and  day  service  for  ten 
years  will  not  prevent  the  commis- 
sion from  fixing  a  rate  for  day 
service  not  covered  by  the  com- 
pany's franchise  contract,  on  the 
ground  that  the  company  has 
thereby  estopped  itself  from  deny- 
ing that  its  franchise  covers  all 
classes  of  service.  City  of  Clifton 
Forge  V.  Virginia-Western  Power 
Co.,   129   Va.   377,   106   S.   E.   400. 

VlHoyne  v.  Chicago  &  O.  P.  El. 
R.  Co.,  294  111.  413,  128  N.  E.  587; 
City  of  Mitchell  v.  Board  of  Rail- 


road Com'rs,  44  S.  D.  430,  184  N. 
W.  246;  Town  of  Victoria  v.  Vic- 
toria Ice,  Light  &  Power  Co.,  — 
Va.  — ,  114  S.  E.  92;  City  of  Rich- 
mond V.  Chesapeake  &  P.  Tel.  Co., 
127  Va.  612,  105  S.  E.   127. 

The  renunciation  of  the  state's 
power  to  fix  rates  must  be  evi- 
denced by  terms  so  clear  and  un- 
equivocal as  to  permit  of  no  doubt 
as  to  their  proper  construction. 
O'Keefe  v.  City  of  New  Orleans, 
273   Fed.   560,   aff'd   280   Fed.   92. 

TZCity  of  Richmond  v.  Chesa- 
peake &  P.  Tel.  Co.,  127  Va.  612, 
105  S.  E.  127. 

73  Hoyne  v.  Chicago  &  0.  P.  El. 
R.  Co.,  294  111.  413,  128  N.  E.  587; 
City  of  Washington  v.  Public  Serv- 
ice Commission,  —  Ind.  — ,  129  N. 
E.  401;  City  of  Mitchell  v.  Board 
of  Railroad  Com'rs,  44  S.  D.  430, 
184  N.  W.  246;  Town  of  Victoria 
V.  Victoria  lee,  Light  &  Power  Co., 
—  Va.  — ,  114  S.  E.  92. 

A  constitutional  provision  pro- 
hibiting the  legislature  from  grant- 
ing the  right'  to  construct  and 
operate  a  street  railroad  within 
any  municipality  without  having 
the  consent  of  the  local  authori- 
ties, does  not  give  a  city  such 
power,  and  in  any  event  an  ele- 
vated railroad  is  not  a  street  rail- 
way within  the  meaning  of  such  a 
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or  providing  that  the  legislature  shall  have  no  power  to  relieve 
or  extinguish,  in  whole  or  in  part,  the  indebtedness,  liability  or 
obligation  of  any  corporation  or  individual  to  the  state  or  to 
any  municipal  corporation  therein,''*  or  that  the  grant  of  mu- 
nicipal franchises  to  public  service  corporations  shall  make  ade- 
quate provision  by  way  of  forfeiture  of  the  grant  or  otherwise, 
to  secure  efficiency  of  public  service  at  reasonable  rates,''*  nor  by 
a  proviso  in  a  constitutional  provision  giving  a  Public  Service 
Commission  power  to  fix  rates  that  nothing  therein  shall  impair 
any  right  theretofore  or  thereafter  granted  by  law  to  any 
municipality  to  fix  rates  in  connection  with  any  franchise 
granted  by  it.''^  And  a  constitutional  amendment  giving  a  city 
power  to  make  an  irrevocable  contract  concerning  street  car 
fares  in  granting  a  franchise  to  a  street  railway  company  has 
no  bearing  on  the  question  of  whether  such  a  contract  resulted 
from  the  grant  of  a  franchise  prior  to  its  adoption.'"'  Where 
power  to  make  inviolable  contracts  in  respect  to  rates  has  not 
been  given  to  the  municipality,  the  legislature  has  power  to 
change  rates  fixed  by  municipal  franchises  Etnd  to  delegate  such 
power  to  a  commission,  and  such  changes-  do  not  violate  contract 
obligations.''*    And  this  is  true  although  at  the  time  when  the 

provision.      Hoyne    v.    Chicago    &  Public  Service  Ey.  Co.  v.  Board  of 

0.  P.  El.  E.  Co.,  294  111.  413,  128  Public    Utility    Com'rs,    276    Fed. 

N.  E.  587.  979;     American     Brake     Shoe     & 

71  Hoyne  v.  Chicago  &  0.  P.  El.  Foundry    Co.    v.    Pittsburgh    Eys. 

E.  Co.,  294  111.  413,  128  N.  E.  587.  Co.,  270  Fed.  812;  Landon  v.  Court 

75  Town  of  Victoria  v.  Victoria  of  Industrial  Eolations  of  State 
Ice,  Light  &  Power  Co.,  —  Va.  — ,  of  Kansas,  269  Fed.  423;  Town  of 
114  S.  E.  92.  Pocahontas    v.    Central    Power    & 

76  City  of  Eichmond  v.  Chesa-  Light  Co.,  —  Ark.  — ,  244  S.  W. 
peake  &  P.  Tel.  Co.,  127  Va.  612,  712,  petition  for  certiorari  dis- 
105  S.  E.  127.                                      ■  missed   48   Sup.    Ct.   94;    Town   of 

77  City  of  San  Antonio  v.  San  Brooksville  v.  Florida  Tel.  Co.,  81 
Antonio  Public  Service  Co.,  255  Fla.  436,  88  So.  307;  Hoyne  v. 
U.  S.  547,  65  L.  Ed.  777,  afC'g  257  Chicago  &  O.  P.  El.  E.  Co.,  294 
Fed.  467.  111.   413,    128   N.   E.   587;    City    of 

78  Sumpter  Gas  &  Power  Co.  v.  Washington  v.  Public  Service  Com- 
City  of  Sumpter,  283  Fed.  931;  mission,  —  Ind.  — ,  129  N.  E.  401; 
Miller  v.  Southern  Bell  Telephone  Haokensack  Water  Co.  v.  Board  of 
&  Telegraph  Co.,  279  Fed.  806;  Public  Utility  Com'rs,  96  N.  J.  L. 
Chicago  Eys.  Co.  v.  Illinois  Com-  184,  115  Atl.  528;  s.  c,  95  N.  J.  L. 
meree  Commission,   277  Fed.   970;,  295,   112  Atl   595;    Public  Service 
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contract  is  mad6  the  legislature  has  not  yet  made  any  regula- 
tions which  will  prevent  it  from  being  yalid,'^^  or  though  it  was 
made  under  statutory  authority  prior  to  the  enactment  of  the 
law  giving  the  commission  power  to  fix  rates.*"  'Reasons  given 
for  the  rule  are  that  contracts  of  this  nature  are  deemed  to  have 
been  made  with  knowledge,  and  in  contemplation  of  the  fact 
that  the  state  has  the  power  to  regulate  rates  and  may  at  any 
time  exercise  such  power,*^  and  that,  in  exercising  the  power 
of  making  contracts  with  public  utilities  and  enacting  ordinances 
with  reference  thereto,  a  city  acts  as  an  agent  of  the  state  in  its 
governmental  character,  and  it  is  within  the  power  of  the  state 
to  withdraw  that  autjliority  and  confer  it  upon  another  govern- 
mental agency,*^  or,  as  principal,  to  at  any  time  waive  any  of 
its  rights  under  such  contract.*^  A  statute  authorizing  public 
service  corporations  to  increase  their  rates  by  filing  a  schedule 
of  the  proposed  rates  with  the  commission  and  publishing  the 
same  applies  to  rates  fixed  by  a  franchise  contract  between  such 


Commission,  Second  Dist.  v.  Pa- 
vilion Natural  Gas  Co.,  23.2  N.  Y. 
146,  133  N.  B.  427,  rev'g  judgment 
195  N.  Y.  App.  Div.  534,  187  N. 
Y.  Supp.  363,  which  rev'd  111  N. 
Y.  Misc.  692,  182  N.  Y.  Supp.  55; 
In  re  McAneny,  198  N.  Y.  App. 
Div.  205,  190  N.  Y.  Supp.  92,  aff'd 
232  N.  Y.  377,  134  N.  E.  187;  Vil- 
lage of  Warsaw  v.  Pavilion  Nat- 
ural Gas  Co.,  195  N.  Y.  App.  Div. 
716,  187  N.  Y.  Supp.  350,  aff'g  111 
N.  Y.  Misc.  565,  182  N.  Y.  Supp. 
73;  Okmulgee  Gas  Co.  v.  State,  85 
Okla.  44,  204  Pae.  443;  City  of 
Mitchell  V.  Board  of  Eailroad 
Com'rs,  44  S.  D.  430,  184  N.  W. 
246;  City  of  Eichmond  v.  Chesa- 
peake &  P.  Tel.  Co.,  127  Va.  612, 
105  S.  E.  127;  State  v.  Kuyken- 
dall,  119  Wash.  107,  205  Pac.  3. 

An  ordinance  contract  whereby 
a  street  railway  company  seiving 
several  municipalities  agrees  to 
pay  such  license  taxes  as  one  of 
them  may  impose  affects  rates  and 


is  within  the  rule.  American 
Brake  Shoe  &  Foundry  Co.  v. 
Pittsburgh  Eys.  Co.,  270  Fed.  812. 

79  City  of  Washington  v.  Public 
Service  Commission,  —  Ind.  — , 
129  N.  E.  401. 

80  City  of  Winfield  v.  Court  of 
Industrial  Eelations,  111  Kan.  580, 
207  Pac.  813. 

81  Town  of  Pocahontas  v.  Cen- 
tral Power  &  Light  Co.,  —  Ark. 
— ,  244  S.  W.  712,  petition  for  cer- 
tiorari dismissed  43  Sup.  Ct.  94; 
Village  of  Warsaw  v.  Pavilion 
Natural  Gas  Co.,  195  N.  Y.  App. 
Div.  716,  187  N.  Y.  Supp.  350,  aff'g 
111  N.  Y.  Misc.  565,  182  N.  Y. 
Supp.  73;  Town  of  Victoria  v.  Vic- 
toria Ice,  Light  &  Power  Co.,  • — 
Ta.  — ,  114  S.  E.  92. 

82  City  of  Winfield  v.  Court  of 
Industrial  Eelations,  111  Kan.  580, 
207  Pac.  813. 

83  See  Town  of  Victoria  v.  Vic- 
toria Ice,  Light  &  Power  Co.,  — 
Va.  — ,  114  S.  B.  92. 
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a  corporation  and  a  municipality  made  before  **  or  after  '^  the 
adoption  of  the  statute,  and  that  rates  so  fixed  may  be  increased 
by  the  corporation  in  that  manner,  since  there  is  implied  in  all 
such  contracts  and  agreements  a  provision  that  the  legislature 
may  thereafter,  itself  or  acting  through  another,  regulate  the 
rates  thus  fixed  and  increase  or  lower  them.  The  rule  permitting 
a  change  in  contract  rates  has  been  held  to  apply  to  contract 
rates  to  be  paid  by  a  municipality  for  electricity  for  its  own 
use,*®  or  for  hydrant  rentals,  or  for  water  used  by  it  in  ex- 
tinguishing fires,  or  for  other  public  purposes,*'  even  though 


84  Public  Service  Commission, 
Seeond  Dist.  v.  Pavilion  Natural 
Gas  Co.,  232  N.  Y.  146,  133  N.  B. 
427,  rev'g  195  N.  Y.  App.  Div. 
534,  187  N.  Y.  Supp.  363,  which 
rev'd  111  N.  Y.  Misc.  692,  182 
N.  Y.  Supp.  55;  Village  of  Warsaw 
v.  Pavilion  Natural  Gas  Co.,  195 
N.  Y.  App.  Div.  716,  187  N.  Y.. 
Supp.  350;  aff'g  111  N.  Y.  Misc. 
565,  182  N.  Y.  Supp.  73;  Village 
of  Warsaw  v.  Pavilion  Natural 
Gas  Co.,  116  N.  Y.  Misc.  435,  190 
N.  Y.  Supp.  79;  and  Village  of 
Warsaw  v.  Pavilion  Natural  Gas 
Co.,  184  N.  Y.  Supp.  327. 

The  effect  of  the  filing  with  the 
railroad  commission  by  a  carrier 
of  a  schedule  of  increased  rates 
ou  the  right  of  the  carrier  to 
charge  more  than  the  rates  fixed 
by  a  municipal  ordinance  will  not 
be  considered  in  an  action  to  re- 
cover a  penalty  for  charging  the 
increased  rates,  where  the  evidence 
is  insufficient  to  show  that  the 
schedule  was  so  filed.  Humphrey 
V.  Detroit,  M.  &  T.  S.  L.  By.,  212 
Mich.  91,  180  N.  W.  373. 

85  Town  of  North  Hempstead  v. 
Public  Service  Corp.  of  Long  Is- 
land, 231  N.  Y.  447,  132  N.  B.  144, 
rev'g  193  N.  Y.  App.  Div.  224,  183 
N.  Y.   Supp.   788. 

In  Washington  an  electric  com- 


pany may  supersede  the  rates  pro- 
vided for  in  a  contract  made  by 
it  with  a  city  after  the  taking 
effect  of  the  public  service  com- 
mission law  by  filing  a  tariff  of 
the  new  rates  with  the  commission 
and  publishing  the  notice  pre- 
scribed by  law,  without  any  order 
of  the  commission.  '  North  Ooast 
Power  Co.  v.  Public  Service  Com- 
mission, 114  Wash.  102,  194  Pao. 
587. 

86  Where  a  city,  under  statutory 
authority  to  contract  for  electric 
current,  enters  into  a  contract 
with  an  electric  company  to  fur- 
nish it  electricity  for  a  specified 
time  at  an  agreed  price  for  its  own 
use  and  for  distribution  to  its  resi- 
dents, a  public  utilities  commis- 
sion, acting  under  a  statute  giving 
it  power  to  regulate  the  charges 
of  public  utilities  enacted  prior 
to  the  making  of  such  contract, 
may  authorize  an  increase  in  the 
rates  fixed  by  the  contract,  at 
least  to  the  extent  of  releasing 
the  company  from  the  obligation 
to  continue  furnishing  service  at 
the  contract  rates.  City  of  Cimar- 
ron V.  Midland  Water,  Light  &  Ice 
Co.,    110   Kan.   812,    205   Pac.    603. 

87  City  of  Washington  v.  Public 
Service  Commission,  —  Ind.  — ,  129 
N.    E.    401;     City    Water    Co.    of 
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the  municipality  has  paid  part  of  the  consideration  for  the  eon- 
tract  in  advance  by  releasing  a  claim  against  the  company.**  A 
city  even  when,  and  perhaps  especially  when,  acting  in  its 
proprietary  capacity,  stands  upon  no  higher  ground  in  this 
respect  than  an  individual  or  private  corporation,  and  is  subject 
to  the  same  rules.*'  Some  of  the  statutes  giving  public  service 
commissions  power  to  fix  rates  expressly  provide  that  they  shall 
not  impair  valid  contracts  between  municipalities  and  public 
service  corporations  which  are  in  existence  when  the  statute  takes 
effect,  or  have  been  construed  as  not  intended  to  give  the  com- 
mission power  to  change  rates  fixed  by  such  a  contract."  A  pro- 
vision that  when  franchises  "have  been  granted"  by  any  city 
or  town  to  operate  and  maintain  a  telephone  exchange  and  the 
rates  or  tolls  are  fixed  in  any  franchise  so  granted,  the  rates  and 
tolls  "so  fixed  for  service  now  furnished"  shall  not  be  increased 
except  by  agreement  with  the  municipal  authorities  and  the 


Sedalia  v.  City  of  Sedalia,  288  Mo. 
411,  231  S.  W.  942. 

88  In  re  Caribou  Water,  Light 
&  Power  Co.,  121  Me.  426,  117  Atl. 
579. 

89  City  of  Cimarron  v.  Midland 
Water,  Light  &  lee  Co.,  110  Kan. 
812,  205  Pae.  603. 

90  In  New  York  the  Public  Serv- 
ice Commission  is  without  juris- 
diction to  abrogate  conditions  in 
respect  of  fares  contained  in 
franchise  agreements  between  mu- 
nicipalities and  railroads  when 
the  agreements  were  already  in 
existence  at  the  time  of  the  adop- 
tion of  the  statute.  People  v. 
Public  Service  Commission,  Second 
Dist.,  198  N.  Y.  App.  Div.  391, 
191  N.  Y.  Supp.  293;  People  v. 
Monarch,  193  N.  Y.  App.  Div.  707, 
185  N.  Y.  Supp.  5;  City  of  New 
York  V.  Richmond  Light  &  Rail- 
road Co.,  183  N.  Y.  Supp.  922. 

But  the  rapid  transit  commis- 
sion, which  is  given  jurisdiction 
over  transportation  companies  in 
cities  having  more  than  a  specified 


number   of   inhabitants,    has   such 
power.     In  re  McAneny,  198  N.  Y. 
App.    Div.    205,   190    N.   Y.    Supp.  ' 
92,  aff'd  232  N.  Y.  377,  134  N.  E. 
187. 

In  Georgia  the  statute  extend- 
ing the  authority  and  control  of 
.  the  railroad  commission  to  street 
railroads  expressly  provides  that 
nothing  therein  shall  be  construed 
to  impair  any  valid,  subsisting  eon- 
tract  then  in  existence  between 
any  municipality  and  any  such 
company,  and  hence  the  commis- 
sion has  no  power  to  determine  or 
fix  fares  upon  street  railroads 
within  the  limits  of  any  city  or 
town  between  which  and  the  rail- 
road company  there  was  a  valid, 
subsisting  contract  as  to  fares  at 
the  time  of  the  passage  of  the  act. 
Georgia  Railway  &  Power  Co.  v. 
Town  of  Decatur,  152  Ga.  143,  108 
S.  E.  615. 

In  Washington  it  is  held  that 
the  legislature  has  vested  cities 
with  the  whole  of  the  state 's  police 
power  to  impose  conditions  as  con- 
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subscribers,  applies  only  to  franchise  contracts  made  before  the 
enactment  of  the  statute  and  in  force  at  the  time  of  its  enact- 
ment, and  not  to  contracts  made  thereafter.^^  The  commission 
is  not  obliged  to  increase  a  contract  rate,  unless  the  facts  dis- 
close that  the  contract  is  confiscatory,  or  that  the  rate  will  be 
unprofitable  during  the  entire  term  of  the  contract.'* 

§  4491.  —  Effect  of  reservation  of  right  to  regulate  rates.'* 

Where  the  constitution  forbids  an  abridgment  of  the  police  power 
of  the  state,  the  legislature  cannot  surrender  irrevocably  or 
bargain  away  the  authority  to  fix  or  control  rates  for  public 
utilities.'*  There  can  be  no  inviolable  municipal  contract  fix- 
ing rates  as  against  the  state  where  the  constitution  and  statutes 
expressly  reserve  to  it  power  to  fix  rates,'^  or  where  the  constitu- 


sideration  for  franchise  rights 
granted  to  public  service  com- 
panies in  BO  far  as  they  affect 
the  individual  pecuniary  and  pro- 
prietary rights  of  the  city  itself, 
and  that  the  public  service  com- 
mission law  has  not  given  the 
commission  power  to  modify  or 
abrogate  provisions  of  that  char- 
acter in  franchises  granted  prior 
to  its  enactment,  and  hence  that 
the  passage  of  the  act  did  not 
abrogate,  or  give  the  commission 
power  to  abrogate,  a  provision  in 
previously  granted  street  railway 
franchises  requiring  the  company 
to  carry  policemen  and  fireman 
free.  State  v.  Seattle  &  E.  V.  E. 
Co.,  113  Wash.  684,  194  Pac.  820. 

91  Miller  v.  Southern  Bell  Tele- 
phone &■  Telegraph  Co.,  279  Fed.. 
806. 

92  Okmulgee  Gas  Co.  v.  State,  85 
Okla.  44,  204  Pac.  443. 

93  As  a^ecting  right  of  munici- 
pality to  change  rates,  see  §  4494, 
infra. 

94  State  v.  City  of  New  Orleans, 
151  La.  24,  91  So.  533. 

SSHoyne  v.  Chicago  &  O.  P.  El. 


E.  Co.,  294  111.  413,  128  N.  E.  587. 

A  statutory  provision  resei^ving 
to  the  legislature  the  right  to  reg- 
ulate fares  becomes  a  part  of  con- 
sents thereafter  granted  by  a  city 
to  a  street  railway  company  to 
use  its  streets,  and  the  commission 
may  raise  the  fare  above  that 
fixed  in  such  consents,  at  least 
where  the  consent  does  not  clearly 
provide  that  it  shall  be  forfeited 
or  revoked  under  such  circum- 
stances. In  re  Fleming,  117  N.  Y. 
Misc.  373,  191  N.  T.  Supp.  586. 

Where  street  railway  franchises 
provided  that  they  are  granted 
upon  condition  that  a  particular 
statute,  prescribing  a  maximum 
fare,  shall  be  complied  with,  and 
such  statute  reserves  to  the  legis- 
lature the  right  to  alter,  amend  or 
repeal  it  and  to  regulate  and  re- 
duce fares,  they  are  subject  to  the 
provisions  of  a  subsequently 
enacted  statute  giving  the  Public 
Service  Commission  power  to  in- 
crease fares.  O'Connor  v.  Public 
Service  Commission,  Second  Dist., 
114  N.  Y.  Misc.  337,  186  N.  Y. 
Supp.  390. 
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tion  provides  that  the  police  power  and  the  right  of  the  state 
to  fix  and  limit  the  charges  of  public  service  corporations  shall 
never  be  surrendered  nor  abridged,'^  or  that  the  exercise  of  the 
police  power  of  the  state  shall  never  be  abridged,*''  or  shall  never 
be  abridged  or  so  construed  as  to  permit  corporations  to  conduct 
their  business  in  such  manner  as  to  infringe  the  equal  rights 
of  individuals  or  the  general  well-being  of  the  state,**  or  pro- 
hibits any  irrevocable  or  uncontrollable  grant  of  special  priv- 


96  Town  of  Victoria  v.  Victoria 
Ice,  Light  &  Power  Co.,  —  Va.  — , 
114  S.  E.  92;  City  of  Eichmond 
V.  Chesapeake  &  P.  Tel.  Co.,  127 
Va.  612,  105  S.  E.  127. 

97  State  V.  City  of  New  Orleans, 
151  'La.  24,  91  So.  533. 

The  provision  of  the  Louisiana 
constitution  to  this  effect  prevents 
a  city  from  making  a  binding  con- 
tract fixing  street  car  fares  for  a 
term  of  years.  City  of  New 
Orleans  v.  -O'Keefe,  280  Fed.  92, 
aff'g  273  Fed.  560. 

98  State  V.  Public  Service  Com- 
mission, 291  Mo.  432,  236  S.  W. 
852;  Bertha  A.  Mining  Co.  v.  Em- 
pire Dist.  Elect.  Co.,  —  Mo.  App. 
— ,  235  S.  W.  508;  City  of  Lead 
v.  Western  Gas  &  Fuel  Co.,  44 
S.  D.  510,  184  N.  W.  244;  s.  c, 
—  S.  D.  — ,  187  N.  W.  162;  City  of 
Mitchell  V.  Board  of  Eailroad 
Com'rs,  44  S.  D.  430,  184  N.  W. 
246. 

In  Pennsylvania,  where  the  con- 
stitution contains  such  a  provi- 
sion, the  Public  Service  Commis- 
sion may  authorize  a,  street  rail- 
way company  to  raise  its  rate 
above  the  amount  fixed  as  a  maxi- 
mum by  a  contract  between  it  and 
the  city  where  it  operates.  Bor- 
ough of  Edgewood  v.  Public  Serv- 
ice Commission,  75  Pa.  Super.  Ct. 
280;  Foltz  v.  Public  Service  Com- 
mission, 73  Pa.  Super.  Ct.  24,  may 
change    water    rates    fixed    by    a 


franchise  contract.  Borough  of 
New  Cumberland  v.  Public  Service 
Commission,  76  Pa.  Super.  Ct.  382; 
and  may  set  aside  an  ordinantie 
contract  providing  for  the  pay- 
ment of  an  unfair,  unreasonable 
preferential  or  discriminatory  rate 
to  a  water  company  for  fire  pro- 
tection service  furnished  a  mu- 
nicipality. Township  of  Spring- 
field V.  Public  Service  Commission, 
74  Pa.  Super.  Ct.  217;  Lansdowne 
Borough  V.  Public  Service  Com- 
mission, 74  Pa.  Super.  Ct.  203. 
And  provisions  in  a  franchise  con- 
tract obligating  a  gas  company  to 
furnish  the  city  with  gas  at  special 
rates  and  to  furnish  it  free  gas 
for  certain  purposes  are  subject 
to  the  reserved  regulative  power 
of  the  state,  and  the  city  cannot 
compel  the  company  to  perform 
them  where  the  commission  de- 
termines that  the  public  interest 
requires  that  the  service  shall  be 
rendered  at  a  different  rate.  Ver- 
non Township  v.  Public  Service 
Commission,  75  Pa.  Super.  Ct.  54. 
And  in  view  of  this  provision,  the 
provision  in  a  subsequent  section 
of  the  constitution  that  no  street 
railway  shall  be  constructed  with- 
in the  limits  of  any  city  without 
the  consent  of  the  municipal  au- 
thorities does  not  give  a  city 
power  to  make  a  contract  with  a 
street  railway  company  binding 
it  not  to  raise  its  rates  which  will 


1090 


Ch.  58]   GOVEENMENTAL   CoNTEOL  OF   COBPORATIONS  [§  4492 

ileges,'^  or  where  a  statute  authorizes  a  company  to  supply  a 
community  with  water  at  reasonable  rates.^  And  where  a  fran- 
chise provides  that  nothing  contained  therein  shall  be,  construed 
as  in  any  way  limiting  the  present  or  future  jurisdiction  of  the 
public  service  commission  under  the  laws  of  the  state,  the  com- 
mission has  power  to  raise  rates  of  fare  above  the  maximum 
fixed  by  such  franchise.^ 

§4492.  — Charter  itself  as  contract  precluding  subsequent 
regulation  of  rates.  An  amendment  of  the  charter  of  a  cor- 
poration extending  it  ^or  a  further  term,  does  not  operate  to  ex- 
tend a  rate  contract  made  by  it  with  a  municipality  for  a  like 
period,  and  as  an  absolute  surrender  during  that  period  of  the 
right  of  rate  control,  unless  such  is  the  clearly  expressed  inten- 
tion of  the  legislature.'  Nor  does  an  amendment  of  the  com- 
pany's charter  authorizing  it  to  make  contracts  with  the 
municipality  changing  or  extending  contracts  then  in  force  with 
it,  and  to  continue  to  hold  and  exercise  its  rights  and  franchise 
granted  by  its  original  charter,  operate  to  extend  such  a  rate 
contract  indefinitely  after  the  term  fixed  by  it  for  its  duration, 
where  the  amending  act  further  provides  that  the  rights  and 
franchises  of  the  company  are  subject  to  alteration,  repeal  and 
amendment  by  the  legislature.*  Where  the  charter  of  a  traction 
company  expressly  provides  that  it  shall  be  subject  to  all  the 
limitations  and  liabilities  of  corporations  embraced  in  the  general 
railroad  law,  and  any  existing  or  future  acts  regulating  the 
duties,  privileges  and  liabilities  of  railroad  companies,  an  exist- 
ing law  fixing  maximum  passenger  rates  becomes  a  part  of  its 

preclude   the   state   public    service  the  contract  becomes  unreasonable, 

commission     from     raising     them.  the    legislature    may    modify    the 

Foltz   V.    Public    Service    Commis-  contract    in    this    respect    for    the 

sion,  73  Pa.  Super.  Ct.  24.  public    welfare.     Waterloo    Water 

99  City   of   San   Antonio   v.   San  Co.    v.    Village    of   Waterloo,    200 

Antonio    Public    Service    Co.,    255  N.   Y.   App.   Div.    718,   193   N.   T. 

TJ.   S.   547,   65   L.   Ed.    777,    aff'g  Supp.    360. 

257  Fed.  467.  2  City    of    New    York    v.    Eich- 

1  An    existing    statute     to     this  mond   Light    &   Eailroad   Co.,    183 

effect  enters  into  and  forms  a  part  N.  Y.  Supp.  922. 

of  a   contract   between   a   village  3  City  of  Louisville  v.  Louisville 

and  a  water   company  for  water  Ey.  Co.,  281  Fed.  853. 

supply,   and  where,  by  reason   of  4  City  of  Louisville  v.  Louisville 

changing  costs,  the  rate  fixed  by  Ey.  Co.,  281  Fed.  353. 
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franchise,  and  it  cannot  charge  in  excess  of  the  rates  so  pre- 
scribed, though  operation  under  them  will  result  in  a  loss.^ 

§  4493.  —  Franchise  as  constituting  an  actual  contract  as  to 
rates.®  Whether  particular  ordinances  constitute  contracts  be- 
tween a  city  and  a  public  service  corporation  as  to  rates  is  a 
question  of  intention.''  Limitations  by  contract  upon  the  power 
to  regulate  rates  are  not  to  be  implied  for  the  purpose  of  sus- 
taining the  confiscation  of  private  property.*  A  contract  as  to 
rates  may  be  made  by  the  passage  of  an  ordinance  fixing  the 
rate  and  terms  of  the  designated  product  and  service  for  a  speci- 
fied service  and  the  filing  of  a  written  acceptance  thereof  by 
the  company,*  or  by  a  formal  offer  by  a  city  of  a  franchise  on 
a  condition  as  to  rates  and  formal  acceptance  thereof  and  action 
thereon  by  a  utility.^" 

§  4494.  —  Power  of  municipality  to  change  rate  as  dis- 
tinguished from  power  of  state.  Constitutional  provisions  pro- 
hibiting an  abridgment  of  the  police  power  of  the  state  ^^  or 
prohibiting  the  granting  of  special  privileges,  franchises  and  im- 
munities, and  that  the  police  power  of  the  state  shall  never  be 
abridged  or  so  construed  as  to  permit  corporations  to  conduct 
their  business  in  such  manner  as  to  infringe  the  equal  rights  of 
individuals  or  the  general  well-being  of  the  state,^^  or  that  no 
irrevocable  or  uncontrollable  grant  of  special  privileges  or  im- 
munities shall  be  made,  but  all  privileges  and  franchises  granted 
by  the  legislature,  or  created  under  its  authority,  shall  be  sub- 

B  Charleston-Isle  of  Palms  Trac-  S.  547,    65  'L.   Ed.    777,.a£f'g   257 

tion  Co.  V.  Shealy,  266  Fed.  406.  Ted.  467;  City  of  Mitchell  v.  Board 

6  See  also  §4473,  supra.  of  Railroad  Com'rs,  44  S.  D.  430, 

7  Ordinances  fixing  the  maximum  ,  184  N.  W.  246. 

fare  to  be  charged  by  a  street  9  Link  v.  Public  Utilities  Corn- 
railway  company,  which  were  not  mission,  102  Ohio  St.  336,  131  N. 
contractual  in  form  or  substance,  E.  796. 

and   declared   that   they   were   for  10  Sumpter  Gas  &  Power  Co.  v. 

the  purpose  of  regulating  and  fix-  City  of  Sumpter,  283  Fed.  931. 

ing   charges    to    be    made    by   the  11  City      of     New     Orleans     v. 

company,  held'  not  to  be  contracts.  O'Keefe,    280    Fed.    92,    aff'g   273 

City     &     County     of     Denver     v.  Fed.    560;    S'tate    v.   City   of  New 

Stenger,  277  Fed.  866.  Orleans,  151  La.  24,  91  So.  533. 

8  City  of  San  Antonio  v.  San  12  City  &  County  of  Denver  v. 
Antonio  Public  Service  Co.,  255  U.  Stenger,    277    Fed.    865. 
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ject  to  the  control  thereof,^'  have  been  held  to  limit  the  legisla- 
tive power  of  cities  as  well  as  that  of  the  state,  so  that  a  city 
has  no  power  to  make  a  contract  as  to  rates  which  will  deprive  it 
of  the  power  to  regulate  them  in  the  future.  But  on  the  other 
hand  it  has  been  held  that  a  constitutional  provision  that  no 
law  making  any  irrevocable  grant  of  privilege,  franchise  or  im- 
munity shall  be  granted,  does  not  preclude  a  city  from  granting 
a  franchise  to  an  electric  company  for  a  specified  term  of  years 
fixing  a  maximum  rate  to  be  charged  for  power  furnished  there- 
under, and  gives  the  city  no  right  to  change  the  rates  so  fixed 
during  the  term  of  the  franchise.^*  Where  a  statute  giving 
cities  power  to  regulate  and  fix  rates  expressly  provides  that 
such  power  shall  not  be  abridged  by  ordinance,  resolution  or 
contract,  a  city  cannot  make  a  contract  with  a  public  service 
corporation  in  respect  to  rates  which  will  preclude  it  thereafter, 
and  during  the  life  of  the  contract,  from  changing  such  rates, 
either  by  increasing  or  reducing  them,  when  in  the  judgment  of 
the  municipal  authorities  the  interests  of  the  public  require  such 
action.^^  And  a  contract  under  which  a  power  company  is  to 
furnish  power  to  a  city  to  operate  a  water  plant,  at  a  compen- 
sation based  on  the  revenue  derived  by  the  city  from  such  plant, 
must  be  deemed  to  have  been  entered  into  with  reference  to  a  law 
under  which  the  city  has  power  to  reduce  water  rates  to  con- 
sumers, subject  to  the  limitation  that  the  rates  cannot  be  so  re- 
duced as  to  deprive  the  power  company  of  a  reasonable  com- 
pensation.^® "Where  a  contract  whereby  a  power  company  is  to 
furnish  power  to  a  city  to  operate  a  municipal  water  plant  pro- 
vides for  compensation  based  on  the  revenue  from  the  water 
plant  calculated  by  the  water  rates  in  force  when  it  is  made,  sub- 
sequent changes  in  such  rates  will  not  reduce  such  compensation, 
and  hence  the  contract  does  not  deprive  the  city  of  the  right  to 
change  such  rates.^' 

IS  City    of    Houston    v.    South-  16  Arkansas  Light  &  Power  Co. 

western  Bell  Tel.  Co.,  259  U.  S.  318,  v.  City  of  Paragould,  146  Ark.  1, 

66  L.  Ed.  961,  aff'g  268  Fed.  878.  225  S.  W.  435. 

14  Water,  Light  &  Power  Co.  v.  17  Arkansas  Light  &  Power  Co. 

City  of  Hot  Springs,  274  Ted.  827.  v.   City  of  Paragould,  146  Ark.   1, 

IB  Central  Power  Co.  v.  City  of  225  S.  W.  435. 
Kearney,  274  Ped.  253. 
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§  4495.  —  Right  of  corporation  or  commission  to  increase 
rates. ^*  Where  the  municipality  has  no  power  to  make  a  eon- 
tract  as  to  rates  which  will  be  beyond  the  power  of  the  state  to 
change,  rates  fixed  in  a  franchise  contract  may  be  increased  by 
a  public  service  commission,  if  necessary  to  secure  effective 
service.^® 

§  4496.  —  Regulations  as  impairing  contracts  between  cor- 
poration and  third  person.^"  Contracts  between  public  service 
corporations  and  private  consumers  or  patrons  as  to  rates  for 
the  supply  or  service  furnished  are  subject  to  modification  by 
the  state  or  municipality,  where  acting  within  its  powers,  with- 
out impairing  the  obligation  of  contracts.*^    And  this  is  true  as 


18  Power  of  public  service  com- 
mission to  increase  franchise  rates 
is  tlie  subject  of  a  note  in  9  A. 
L.  E.  1165. 

19  Chicago  Rys.  Co.  v.  Illinois 
Commerce  Commission,  277  Fed. 
970;  Public  Service  Ey.  Co.  v. 
Board  of  Public  Utility  Com'rs, 
276  red.-979;  City  of  Washington 
V.  Public  Service  Commission,  — 
Ind.  — ,  129  N.  E.  401;  In  re  Cari- 
bou Water,  Light  &  Power  Co.,  121 
Me.  426,  117  Atl.  579;  City  Water 
Co.  of  Sedalia  v.  City  of  Sedalia, 
288  Mo.  411,  231  S.  W.  942;  In  re 
MeAneny,  198  N.  T.  App.  Div. 
205,  190  N.  T.  Supp.  92,  aff'd  232 
N.  Y.  377,  134  N.  E.  187;  Okmulgee 
Gas  Co.  V.  State,  85  Okla.  44,  204 
Pae.  443;  City  of  Mitchell  v. 
Board  of  Railroad  Com'rs,  44  S.  D. 
430,  184  N.  W.  246;  City  of  Rich- 
mond V.  Chesapeake  &  P.  Tel.  Co., 
127  Va.  612,  105  S.  E.  127.  And 
see  §§  4490,  4491,  supra. 

20  Contracts  with  municipality 
in  its  proprietary  capacity,  see 
§  4490,   supra. 

Power  of  state  to  change  private 
contract  rates  for  public  utilities 
is  the  subject  of  a  note  in  9  A.  li. 
R.  1423. 


21  Nowata  County  Gas  Co.  v. 
Henry  Oil  Co.,  269  Fed.  742;  Pub- 
lic Utilities  Commission  of  Kansas, 
V.  Wichita  Railroad  &  Light  Co., 
268  Fed.  37;  Harrison  Electric  Co. 
V.  Citizens'  Ice  &  Storage  Co.,  149 
Ark.  502,  232  S.  W.  932;  Clear 
Creek  Oil  &  Gas  Co.  v.  Ft.  Smith 
Spelter  Co.,  148  Ark.  260,  230  S. 
W.  897;  Law  v.  Railroad  Commis- 
sion, 184  Cal.  737,  14  A.  L.  R.  249, 
195  Pac.  423;  City  of  Washington 
V.  Public  Service  Commission,  — 
Ind.  — ,  129  N.  E.  401;  Bertha  A. 
Mining  Co.  v.  Empire  Dist.  Blee. 
Co.,  —  Mo.  App  — ,  235  S.  W.  508; 
New  St.  Bridge  Co.  v.  Public  Serv- 
ice Com.,  271  Pa.  19,  114  Atl.  378, 
rev'g  judgment  76  Pa.  Super.  Ct. 
6;  Duquesne  Light  Co.  v.  Public 
Service  Commission,  77  Pa.  Super. 
Ct.  8;  Metal  Products  Co.  v.  Beaver 
County  Light  Co.,  74  Pa.  Super. 
Ct.  59;  Utah  Hotel  Co.  v.  Public 
Utilities  Commission,  59  Utah  389, 
204  Pae.  511;  Utah  Copper  Co.  v. 
Public  Utilities  Commission,  59 
Utah  191,  203  Pac.  627;  United 
States  Smelting,  Refining  &  Milling 
Co.  V.  Utah  Power  &  Light  Co., 
58  Utah  168,  197  Pac.  902. 

See   North   Coast  Power  Co.  v. 
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to  rates  fixed  by  a  contract  made  before  the  enactment  of  the 
statute  creating  the  commission,^^  even  though  there  is  no  ex- 
press constitutional  provision  authorizing  the  state  to  regulate 
rates.*'  Parties  entering  into  such  a  contract  are  presumed  to 
do  so  with  knowledge  that  the  right  of  the  state  to  exercise  its 
police  power  in  the  future  is  expressly  reserved,**  and  every  such 
contract  must  be  conclusively  presumed  to  have  been  entered 
into  in  view  of  and  subject  to  such  right.**  The  rule  applies  to 
contracts  between  public  service  corporations,*^  to  a  contract 
between  telephone  companies  as  to  the  division  of  joint  rates,*'' 

Kuykendall,  117  Wash.  563,  201  &  Light  Co.,  58  Utah  168,  197  Pae. 
Pae.  780.  902. 

The  state  may  fix  rates  and  no  24  Slate  Belt   Elect.    St.   R.    Co. 


contract  made  by  private  parties 
can  deviate  therefrom  even  though 
made  prior  to  such  action  by  the 
state.  Alexandria  &  W.  Ey.  Co. 
V.  Long  Pine  Lumber  Co.  of 
Louisiana,  Inc.,  —  La.  — ,.  93  So. 
199. 

The  Kansas  Public  Utilities 
Commission  has  power  to  permit 
an  electric  company  to  add  a  sur- 
charge on  power  rates  fixed  by 
contract  with  certain  classes  of 
consumers.  Public  Utilities  Com- 
mission of  Kansas  v.  Wichita  Rail- 
road &  Light  Co.,  268  Fed.  37. 

Bates  fixed  by  a  contract  with 
a  consumer  are  superseded  by  those 
fixed  by  a  schedule  of  rates  filed 
by  the  company  as  authorized 
by  law.  Duquesne  Light  Co.  v. 
Public  Service  Commission,  77  Pa. 
Super.  Ct.  8. 

22  Nowata  County  Gas  Co.  v. 
Henry  Oil  Co.,  269  Fed.  742;  Public 
tJtilities  Commission  of  Kansas  v. 
Wichita  Railroad  &  Light  Co.,  268 
Fed.  37;  Clear  Creek  Oil  &  Gas 
Co.  V.  Ft.  Smith  Spelter  Co.,  148 
Ark.  260,  230  S.  W.  897;  Law  v. 
Railroad  Commission,  184  Cal.  737, 
14  A.  L.  R.  249,  195  Pae.  423. 

28  United  States  Smelting,  Refin- 
ing &  Milling  Co,  V.  Utah  Power 


V.   Public   Service   Commission,   73 
Pa.  Super.  Ct.  493. 

25  United  States  Smelting,  Re- 
fining &  Milling  Co.  v.  Utah 
Power  &  Light  Co.,  58  Utah  168, 
197  Pae.  902. 

26  Oklahoma  Gas  &  Electric  Co. 
v.  Oklahoma  Natural  Gas  Co.,  85 
Okla.  25,  205  Pae.  768. 

As  a  contract  between  a  street 
railway  company  and  a  power 
company  for  the  furnishing  of  elec- 
tric power  by  the  latter  to  the 
former.  Slate  Belt  Elect.  St.  R. 
Co.  V.  Public  -Service  Commission, 
73  Pa.  Super.  Ct.  493. 

Order  merely  requiring  payment 
of  an  "adequate  price"  by  a  dis- 
tributing compaiiy  for  gas  pur- 
chased from  a  producing  company 
and  which  disclaimed  any  inten- 
tion to  fix  a  definite  rate,  held 
not  to  affect  the  price  fixed  in  a 
contract.  Nowata  County  Gas  Co. 
V.    Henry   Oil   Co.,    269    Fed.    742. 

27  The  commission  may  change 
the  division  fixed  by  such  a  con- 
tract made  after  the  enactment  of 
a  statute  authorizing  it  to  make 
joint  rates  and  provide  for  their 
division.  Southern  Bell  Telephone 
&  Telegraph  Co.  v.  Railroad  Com- 
mission of  Georgia,  274  Fed.  438. 
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and  to  a  contract  fixing  the  amount  to  be  paid  by  an  individual 
for  the  installation  of  a  private  branch  telephone  exchange.** 
Statutes  giving  public  service  commissions  power  to  fix  rates 
sometimes  provide  that  they  shall  not  affect  valid  contracts  in 
existence  at  the  time  of  the  taking  effect  of  the  statute,*'  or  have 
been  construed  to  except  such  contracts  from  their  operation.*" 
The  obligations  of  private  contracts  made  by  a  corporation  at  a 
time  when  it  is  not  a  public  utility,  and  concerning  a  subject- 
matter  over  which  the  state  has  no  control,  and  not  made  in 
anticipation  of  the  corporation  becoming  a  public  utility,  cannot 
be  impaired  by  state  regulation,  nor  by  the  act  of  the  corpora- 
tion in  subsequently  engaging  in  a  business  which  is  subject  to 
state  control.*^  The  mere  fixing  of  a  railroad  rate  by  the  com- 
mission does  not  of  itself  invalidate  a  prior  contract  between  a 
shipper  and  a  carrier  fixing  the  same  rate.**  But  where  the 
order  of  the  commission  makes  such  a  rate  conditioned  upon  the 
reshipment  of  the  shipper 's  manufactured  product  over  the  car- 
rier's  line,  instead  of  unconditional  as  provided  in  the  contract, 
the  shipper  is  no  longer  bound  by  the  other  provisions  of  the 
contract.** 

Although  a  public  service  corporation  is  subject  to  regulation 
by  public  authority  in  the  matter  of  its  rates,  a  contract  be- 
tween it  and  a  consumer  fixing  rates  is  valid  and  enforceable 
unless  and  until  the  rates  so  agreed  upon  are  abrogated  or  modi- 
fied by  the  public  authorities.**    And  though  published  tariff 

28  A  contract  for  the  installation  been  so  construed.  Goodrich  v. 
of  such  an  exchange  in  a,  hotel,  Northwestern  Tel.  Exch.  Co.,  148 
under   which   the   hotel  proprietor       Minn.  219,  181  N.  W.  333. 

is  to  pay  the  telephone   company  31  Clear  Creek  Oil  &  Gas  Co.  v. 

a  specified  sum  per  year  for  each  Ft.    Smith    Spelter    Co.,    148   Ark. 

telephone   on  such  exchange,  is  a  260,  230  S.  W.  897. 

contract  fixing  rates,  and  the  rate  32  Alexandria   &   W.   Ey.   Co.   v. 

to  be  paid  for  each  telephone  may  Long  Pine  Lumber  Co.  of  Louisi- 

be     raised     by     the     commission.  ana,  Inc.,  —  La.  — ,  93  So.  199. 

Adams  v.  Northwestern  Tel.  Exch.  33  As   by   a  provision   requiring 

Co.,  44  S.  D.  187,  183  N.  "W.  113.  it  to  make  minimum  monthly  snip- 

29  Hodge  V.  Alabama  Water  Co.,  ments.  Alexandria  &  W.  Ry.  Go. 
205  Ala.  472,  88   So.  585.  v.     Long     Pine     Lumber     Co.     of 

30  The  Minnesota  statute  giving  Louisiana,  Inc.,  —  La.  — ,  93  So. 
the   railroad  commission  power  to  199. 

fix  reasonable  telephone  rates  has  84 Merchants'  Nat.  Bank  of  San 
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rates  become  the  rates  to  be  paid  until  found  by  the  Public 
Service  Commission  to  be  unreasonable,  and  supersede  existing 
contract  rates,  the  publication  and  filing  of  such  rates  and  of 
rules  and  regulation  with  respect  to  them  does  not  abrogate  an 
agreement  by  the  power  company  not  to  shut  off  a  consumer's 
power  for  failure  to  pay  disputed  bills.  The  meaning  of  such 
regulations  is  a  matter  for  judicial  determination.^ 

§4497.  — Waiver  or  aba,ndonment  of  contract  rates.  Con- 
tracts between  municipalities  and  public-  service  corporations 
fixing  rates  may  be  modified  or  changed  by  consent  of  both 
parties  so  as  to  raise  ^^  or  reduce  *''  such  rates,  and  no  further  or 
additional  consideration  to  the  company  is  necessary  to  support 
such  a  change  other  than  the  continuing  privilege,  during  the 
term  of  the  ordinance  to  conduct  its  business  thereunder.^*  To 
have  that  effect  the  minds  of  the  contracting  parties  must  have 
met  upon  the  change  and  both  must  have  concurred  therein.*' 
A  statute  prescribing  a  method  for  increasing  rates  fixed  by  a 
municipal  franchise  does  not  apply  to  or  prevent  a  decrease  of 
such  rates  by  mutual  agreement  between  the  municipality  and 

Francisco    v.    Carmichael,    50    Oal.  for  which  such  contracts  are  made, 

App.  749,  196  Pac.  76.  but  no  longer.     On  the  expiration 

The  company  is  bound  by  them  of  the  period  for  which  the   con- 

until  relieved  by  the   commission.  tract  is  to  run,  the  franchise  rate 

Piedmont.  Power  &  Light  Co.  v.  L.  again  becomes   operative.     Water- 

Bap.ks   Holt   Mfg.    Co.,   183   N.    C.  loo  "Water  Co.  v.  Village  of  Water- 

•  327,  111  S.  E.  623.  loo,  189  N.  Y.  Supp.  906. 

35  Carpenter  Steel  Co.  v.  Metro-  37  Appalachian  Power  Co.  v. 
politan-Edison  Co.,  270  Fed.  255.  Town  of  Pulaski,  130  Va.  612,  108 

36  Town  of  Pocahontas  v.  Central  S.  E.  885. 

Power   &   Light   Co.,   —  Arjs;.   — ,  38  Appalachian     Power     Co.     v. 

244   S.   W.    712,    certiorari    denied  Town  of  Pulaski,  130  Va.  612,  108 

43  Sup.  Ct.  94.  S.  E.  885. 

Though    water    rates    are    fixed  39  Application  by  a  power  eom- 

by  a  valid  franchise,  the  munici-  pany  to  a  municipality  for  permis- 

palit'<'  may  thereafter,  and  during  sion   to    change   rates   for   electric 

the    life    of    the    franchise,    make  power  and  grant  of  permission  by 

contracts  with  the  company  from  the  municipal  council  held  not  an 

time   to    time    for   the   furnishing  amendment  of  the  company's  fran- 

of  waoer  at  the  same  rates  speci-  chise  fixing  a  maximum  rate.     Ap- 

fied  in    he  franchise  or  at  different  palachian   Power   Co.   v.   Town   of 

rates,  which  will  modify  the  fran-  Pulaski,    130    Va.    612,    108    S.    E. 

chise  to  that  extent  for  the  period  885. 
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tKe  corporation.*"  Where  a  city  contends  that  a  franchise  ordi- 
nance fixing  rates  for  electric  power  has  been  amended  by  con- 
sent of  both  parties,  the  burden  is  on  it  to  show  that  fact.*^  A 
corporation  cannot  be  held  to  have  ratified  or  approved  an 
amendment  of  a  franchise  ordinance  so  as  to  reduce  the  rates 
fixed  thereby  by  acts  which  are  entirely  consistent  with  a  claim 
that  the  original  ordinance  is  still  in  force.*^ 

D.  DiscnmincDticm  in  Bates 

§  4498.  General  considerations.**  Independently  of  any 
statute,  the  courts  have  inherent  power,  derived  from  the  com- 
mon law,  to  compel  a  public  service  corporation  to  furnish  its 
service  to  the  consuming  public  without  unjust  discrimination  as 
to  rates,  and  they  are  not  deprived  of  this  right  by  the  fact  that 
the  state  corporation  commission  has  power  and  authority  to 
fix  the  rates  to  be  charged  by  such  corporation.**  In  case  dis- 
crimination is  shown,  the  court  will  adopt  as  the  rate  to  be 
charged  the  complainant  the  lowest  rate  which  the  company  is 
charging  others  for  the  same  or  substantially  similar  service. 
But  this  will  not  prevent  the  company  from  applying  to  the 
public  service  commission  at  any  time  to  fix  the  rates  it  shall 
be  permitted  to  charge  the  complainant  and  other  consumers.*' 
Unjust  discrimination  in  rates  by  public  service  corporations  is 
expressly  forbidden  by  statute  in  most,  if  not  all,  of  the  states.*^ 

40  Appalachian  Power  Co.  v.  Southern  Power  Co.,  180  N.  C.  422, 
Town  of  Pulaski,  130  Va.  612,  108       105  S.  E.  28. 

S.  E.  885.  That    mandamus    will    lie,    see 

41  Appalachian     Power     Co.     v.       §  3298,  supra. 

Town  of  Pulaski,  130  Va.  612,  108       "   45  Salisbury     &     S.     E.     Co.     v. 
S.  E.  885.  Southern    Power    Co.,    180    N.    C. 

42  Appalachian     Power     Co.     v.       422,  105  S.  E.  28. 

Town  of  Pulaski,  130  Va.  612,  108  46  Sipple  v.  Seaboard  Air-Line  E. 

S.  E.  885.  Co.,  28  Ga.  App.  16,  110  S.  E.  39; 

43Eranchise  provisions  for  free  Boston  &  M.  R.  R.  v.  Great  Falls 

or  reduced  rates  of  public  service  Mfg.   Co.,   79  N.   H.   467,  111  Atl. 

corporations    as    within    constitu-  691;  City  of  Rochester  v.  Eoehester 

tional  or   statutory  provision  pro-  Gas   &   Electric   Corp.,   233   N.   Y. 

hibiting  discrimination  is  the  sub-  39,  134  N.  E.  828,  rev'g  199  N.  T. 

ject  of  notes  in  10  A.  L.  E.   504,  App.    Div.    944,    191   N.   Y.    Supp. 

and  15  A.  L.  E.  1200.  919;  Duquesne  Light  Co.  v.  Public 

44  Salisbury     &     S.     R.     Co.     v.  Service   Commission,   273  Pa.  287, 
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And  it  is  also  forbidden  by  the  interstate  commerce  acts.*''  A 
Public  Service  Commission  having'  power  and  authority  to  fix 
rates  has  no  power  to  authorize  a  public  service  corporation  to 
make  unjust  discriminations  in  rates  charged  consumers  for  the 
same  or  similar  service.**  And  it  is  not  prevented  from  chang- 
ing a  rate  which  is  manifestly  discriminatory  because  such 
change  wUI  impair  the  general  rate  scheme  in  the  state  and 
require  its  readjustment.**  What  congress  sought  to  prevent 
by  the  provisions  of  the  interstate  commerce  act  prohibiting  un- 
just discrimination  "was  not  differences  between  localities  in 
transportation,  rates,  facilities  and  privileges,  but  unjust  dis- 
crimination between  them  by  the  same  carrier  or  carriers. ' '  ^° 
It  is  not  required  that  the  charge  made  by  a  carrier  for  a  par- 
ticular service  shall  always  be  exactly  the  same  to  all  shippers, 
since  such  a  result  would  be  impossible  of  accomplishment  in 
the  nature  of  things.^^  Varying  charges  are  not  prohibited 
always  and  everywhere,  but  only  varying  charges  for  like  serv- 
ices in  substantially  similar  circumstances  and  conditions.^'* 
Classification  is  not  forbidden  if  founded  upon  reason,  and  not 
upon  caprice  or  favor. ^'    And  a  special  service  may  be  made 

117  Atl.  63,  aff'g  77  Pa.  Super.  Ct.  States     v.     Interstate      Commerce 

8;    trtah    Copper    Co.    v.    Public  Commission,   277  Fed.   538. 

Utilities  Commission,  59  Utah  191,  48  Salisbury     &     S.     R.     Co.     v. 

203  Pae.  627;  United  States  Smelt-  Southern  Power  Co.,  180  N.  C.  422, 

ing.    Refining    &    Mjilling    Co.    v.  105  S.  E.  28. 

Utah  Power  &  Light  Co.,  58  Utah  49  Atchison,    T.    &    S.   F.   R.   Co. 

168,     197     Pac.     902;     Doney     v.  v.    State,    85    Okla.    223,   206    Pac. 

Northern   Pac.    R.    Co.,    60    Mont.  236. 

209,  199  Pae.  432;   State   v.  Ant-  SO  Central  R.  Co.  of  New  Jersey 

rem,  86  W.  Va.  570,  103  S.  B.  925.  v.   United   States,   257   U.    S.    247, 

47  Its  provisions  in  this  respect  66  L.  Ed.  217. 

are  made   applicable   to   telegraph  51  Public  Service  Commission  v. 

companies.      Western    Union    Tel.  State,  118  Wash.  629,  204  Pac.  791, 

Co.  V.  Esteve  Bros.  &  Co.,  256  U.  207  Pac.  688. 

S.  566,  65  L.  Ed.  1094,  rev'g  judg-  B2  City  of  Rochester  v.  Rochester 

ment  268  Fed.  22.  Gas    &   Electric    Corp.,    233   N.    Y. 

The  Interstate   Commerce    Com-  39,  134  N.  E.  828,  rev  'g  199  N.  Y. 

mission  cannot  allow  compensation  App.  Div.  944,  191  N.  Y.  Supp.  919. 

to  a  shipper  for  services  performed  B8  City  of  Rochester  v.  Rochester 

for  the  carrier  in  loading  freight  Gas   &   Electric    Corp.,   233   N.    Y. 

in  one  case  and  withhold  it  in  an-  3«,  134  N.  E.  828,  rev'g  199  N.  Y. 

other  case  where   similar   services  App.    Div.    944,    191    N.    Y.    Supp. 

have    been     performed.       United  919. 
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the  basis  of  a  special  rate  or  fare  by  a  general  regulation  ap- 
plicable to  all  engaged  in  such  service.^*  So  a  utility  furnishing 
steam  or  electricity  has  a  right  to  divide  its  customers  into 
groups,  according  to  the  purpose  for  which  the  steam  or  elec- 
tricity is  needed,  and  to  subdivide  such  groups  into  classes 
accordiijg  to  the  quantity  taken.^^  It  is  not  necessary  that  a 
rate  be  greater  or  less  in  amount  in  order  to  be  discriminatory, 
but  discrimination  may  result  from  a  difference  in  the  char- 
acter of  payment,  such  as  the  granting  of  privileges  or  con- 
cessions.^^ A  discrimination  requiring  a  readjustment  of  intra- 
state rates  may  result  from  the  fact  that  interstate  rates  put 
into  effect  by  the  Interstate  Commerce  Commission  are  ma- 
terially lower  for  the  same  length  of  haul  on  the  same  class  of 
commodities  than  the  intrastate  rates  made  under  the  orders  of 
the  state  commission.*''  "Discriminations  may,  of  course,  be 
practiced  by  a  combination  of  connecting  carriers  as  well  as  by 
an  individual  railroad,  and  the  commission  has  ample  power 
*  *  *  to  remove  discrimination  so  practiced.  But  participa- 
tion merely  in  joint  rates  does  ont  make  connecting  carriers 
partners.  They  can  be  held  jointly  and  severally  responsible 
for  unjust  discrimination  only  if  each  carrier  has  participated 
in  some  way  in  that  which  causes  the  unjust  discrimination,  as 
where  a  lower  joint  rate  is  given  to  one  locality  than  to  another 
similarly  situated. "  **  In  fixing  railroad  rates  conditions  may 
arise  under  which  it  will  be  proper  to  consider  things  done  by 
the  shipper  which  reduce  the  cost  of  transportation.  But  to 
warrant  their  consideration  they  must  be  of  such  importance 
as  to  at  once  distinguish  such  shippers  from  others,  and  should 

An  order  permitting  a  surcharge  held  valid.     Haddad  v.   State,  23 

on   electric   rates    charged   certain  Ariz.  105,  201  Pac.  847. 

classes    of    consumers    ia   not    dis-  BS  Duquesne  Light  Co.  v.  Public 

criminatory  if  it  applies  to  all  per-  Service   Commission,   273   Pa.   287, 

sons    within    the    classes    enumer-  117   Atl.    63,    aff'g   77   Pa.   Super, 

ated,  and  the  classification  is  not  Ct.  8. 

arbitrary.     Public    Utilities    Com-  66  Law  v.  Eailroad  Commission, 

mission  of  Kansas  v.  Wichita  Rail-  184  Cal.  737,  14  A.  L.  R.  249,  195 

road  &  Light  Co.,  268  Fed.  37.  Pac.  423. 

64  An  order  of  a  corporation  com-  67  Atchison,  T.  &  S.  F.  R.  Co.  v. 

mission  that  the  rate   of  fare  for  State,  85  Okla.  223,  206  Pac.  236. 

rent   service   by   automobile   stage  68  Central  R.  Co.  of  New  Jersey 

lines  should  be  140  per  cent  of  the  v.   United   States,  257   U.   S.   247, 

rate  of  fare  for   schedule  service  66  L.  Ed.  217. 
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be  individual  acts  of  material  importance,  and,  not  numerous 
acts  each  of  small  significance.  Differences  in  degree  only  be- 
tween shippers  are  not  to  be  considered.^'  It  is  improper  to 
allow  reduced  rates  to  shippers  furnishing  train-loads  lots, 
since  it  is  a  condition  which  only  a  few  shippers,  can  comply 
with  and  consequently  results  in  an  injustice  to  those  unab'e 
to  ship  the  required  quantity.®"  A  freight  rate  cannot  be  based 
on  the  use  to  which  the  commodity  is  to  be  devoted.®^  In  West 
Virginia  the  commission  may  establish  a  specific  freight  rate 
applicable  to  a  particular  industry  when  necessary  to  prevent 
injustice.®^  A  voluntary  reduction  of  a  rate  by  a  carrier  does 
not  make  the  prior  rate  unlawful,  unreasonable  and  discrim- 
inatory, and  the  basis  for  an  action  for  damages.®'  For  a  gas 
company  to  supply  free  gas  to  a  city  violates  a  statute  prohibit- 
ing the  giving  of  any  undue  or  unreasonable  preference.®* 

Statutes  prohibiting  discriminations  in  rates  and  charges  do 
not  apply  to  service  of  a  strictly  private  nature  and  not  within 
the  dedication  of  the  plant  to  the  public.®^ 

§4499.  Rule  as  applicable  to  municipal  plants.  The  rule 
against  unjust  discrimination  applies  to  the  rates  of  public 
utility  plants  owned  and  operated  by  municipalities.'®® 

§  4500.  Rate  as  discriminatory  although  reasonable.  A  rate 
may  be  discriminatory  though  it  is  reasonable,  and  where  such 
is  the  case  the  discrimination  should  be  corrected.®''' 

69  Public  Service  Commission  v.  65  Sunset  Shingle  Co.  v.  North- 
State,  118  Wash.  629,  204  Pao.  791,  west  Electric  &  Water  Works,  118 
207  Pac.  688.  Wash.  416,  203  Pac.  978.     And  see 

60  Public  Service   Commission  v.  §  4376,   supra. 

State,    118    Wash.    629,    204    Pao.  66  City  of  Montgomery  v.  Smith, 

791,  207  Pac.  688.  205  Ala.  557,  88  So.  671. 

61  Norfolk  &  W.  E.  Co.  v.  Pub-  In  Pringle,  v.  City  of  Santa  Cruz, 
lie  Service  Commission,  90  W.  Va.  51  Gal.  App.  367,  196  Pac.  926, 
264,  110  S.  B.  704.  it  was   held  that,   where  plaintiff 

62  Norfolk  &  W.  E.  Co.  v.  Public  had  received  frefe  water  from  the 
Service  Commission,  90  W.  Va.  264,  city  and  its  predecessor  for  forty 
110  S.  E.  704.  years,   it   must   be   presumed   that 

63Doney    v.    Northern    Pac.    E.  the  transaction  was  not  a  gratuity 

Co.,  60  Mont.  209,  199  Pac.  432.  but  was  based  on  value  received. 

64  Vernon    Township    v.    Public  67' Atchison,   T.    &   S.   F.   E.    Co 

Service  Commission,  75  Pa.  Super.  v.    State,   85    Okla.    223,    206   Pae 

Ct.  54.  236. 
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§  4501.  Different  rates  in  different  parts  of  territory  served. 

A  rate  may  be  discriminatory  because  it  gives  the  utility  a  less 
return  on  the  value  of  property  used  to  supply  a  particular 
community  than  is  allowed  it  on  property  used  to  supply  other 
communities.®^  A  rate  made  applicable  in  one  locality  cannot 
be  held  to  be  discriminatory  in  favor  of  other  localities,  where 
it  is  not  shown  that  conditions  in  such  other  localities  are  sim- 
ilar.®' Cities  and  towns  served  by  an  electric  company  may 
be  divided  into  groups,  based  on  location,  population,  number 
of  customers,  etc.,  and  the  same  rate  fixed  for  each  city  or 
town  in  the  particular  group.'"' 

§4504.  Rebates.''! 

§  4505.  Long  and  short  hauls.''^  An  interurban  railroad  pas- 
senger rate  between  two  points  will  not  be  held  to  be  unjustly 
discriminatory  on  the  sole  ground  that  it  exceeds  the  sum  of 
fares  between  intermediate  points  which  are  fixed  by  several 
independent  franchise  contracts.''^ 

§  4511.  —  Reduced  rates  for  school  children  or  those  under 
certain  age.''* 

68  An  order  of  a  public  utility  TO  State  v.  Public  Service  Coin- 
commission  fixing  water  rates  re-  mission,  291  Mo.  432,  236  S.  W. 
versed  as  discriminatory,  where  it       852. 

gave  the  company  a  return  of  2.37  71  See     Oregon    Short    Line    B. 

per  cent  on  the  value  of  its  prop-  Co.    v.   American   Smelting   &  Ee- 

erty   used   to   supply   a  particular  fining  Co.,  269  Fed.  898;  Sipple  v. 

community,  where  the  rates  were  Seaboard  Air-Line  E.   Co.,  28  Ga. 

fixed  by  contract  with  the  munici-  App.    16,    110    S.    B.    39;    Public 

pality,  and  7  per  cent  on  the  value  Service   Commission   v.  State,   118 

of  property  used  for  the  supply  of  Wash.  629,  204  Pae.  791,  207  Pae. 

other   communities   served   by   the  688. 

company,   and  where   the   eommis-  72  Interstate   Commerce  Act,  see 

sion  refused  to  consider  the  rates  Davis  v.  Parrington,  281  Fed.  10. 

in  the  first  named  community   on  73  Stark  County  v.  Public  Utili- 

the  ground  that  the  contract  was  ties  Commission,  102  Ohio  St.  124, 

controlling.       Hackensact     Water  131  N.  B.  157. 

Co.    v.    Board    of    Public    Utility  74  Construction    of    statute,    see 

Com'rs,  95  N.  J.  L.  295,  112  Atl.  Long   v.   City   of   Shreveport,   151 

595.  La.  423,  91  So.  825. 

69  Atchison,  T.  &  S.  F.  E.  Co. 
v.  State,  82  Okla.  288,  200  Pae. 
232. 
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§  4512.  —  Requiring  reduced  or  free  transportation  for  sol- 
diers, police  officers,  detectives,  etc.™  Under  the  Interstate 
Commerce  Act  the  federal  government  may  arrange  with  a 
railroad  company  for  a  reduced  rate  for  the  transportation  of 
officers  and  enlisted  men  of  the  army.''®  Street  railway  fran- 
chises sometimes  require  the  company  to  carry  policemen,  fire- 
men ''"'  and  mail 'carriers  ''*  free  when  engaged  in  their  respective 
duties. 

§4513.  — Forbidding  issuance  of  free  passes.™  A  federal 
statute  prohibits  common  carriers  engaged  in  interstate  .com- 
merce from  giving  free  passes  or  free  transportation  for  pas- 
sengers except  to  certain  specified  persons,  and  persons  other 
than  those  so  specified  from  using  the  same,*"  and  there  are 
similar  statutes  as  to  intrastate  transportation  in  many  of  the 
states.*^  An  agreement  to  issue  a  pass  as  part  payment  for  land 
deeded  to  the  company  for  a  right-of-way,  or  as  payment  for 
services  as  station  agent  violates  such  a  provision.*^  ' 

§4514.  Prohibiting  corporation  from  collecting  less  than 
rates  fixed.  The  Interstate  Commerce  Act  prohibits  carriers 
from  making  contracts  for  transportation  at  less  than  the  rate 
fixed  by  the  tariff  schedules  filed  with  the  Interstate  Commerce 
Commission.**     And  state  statutes  frequently  prohibit'  public 

TB  Franchise  provisions  for  free  the    protection    of     the     contract 

or  reduced  rates  of  public  service  clause     of    the     constitution,     see 

corporations    as    within    constitu-  §  4488,  supra. 

tional  or  statutory  provisions  pro-  79  Contracts    for    passes    as    af - 

hibiting  discrimination  is  the  sub-  fected  by  public  utility  acts,   see 

ject  of  notes  in  10  A.  L.  R.  504  notes  in  11  A.  L.  E.  460,   14  A. 

and  15  A.  L.  E.  1200.  L.  E.  252. 

^e  See  Atchison,  T.  &  S.  F.  Ey.  80  Payne  v.  Elliott,  —  Ind.  App. 

Co.   V.   United   States,   256    V.   8.  — ,  133  N.  E.  751;  Ereihofer  Bak- 

205,  65  Im  Ed.   891,  rev'g  55   Ct.  ing   Co.   v.   Payne,    77  Pa.   Super. 

CI.  528.  Ct.  570. 

"  State   v.   Seattle   &  E.  V.   E.  81  Payne  v.  Elliott,  —  Ind.  App. 

Co.,  113  Wash.  684,  194  Pae.  820.  — ,  133  N.  E.  751. 

78  City       of       Steubenville       v.  82  Payne  v.  Elliott,  —  Ind.  App. 

Steubenville,  E.  L.  &  B.  Val.  Trac-  — ,  133  N.  E.  751. 

tion  Co.,  31  Ohio  Ct.  App.  513,  13  88  This  provision  does  not  apply 

Ohio  App.  493.  to    the    transportation    of    articles 

That  such  a  provision  is  within  for  the  benefit  of  the   carrier   in 
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service  corporations  from  receiving  or  charging  a  greater  or 
less  or  different  compensation  than  the  rates  fixed  by  the  com- 
mission.8*  Any  contract  providing  for  a  lower  rate  than  that 
set  forth  in  a  schedule  filed  with  the  commission  is  discrimina- 
tory and  tinlawful.85  In  Alabama  it  is  held  that  a  railroad  com- 
pany may  charge  a  showman  a  reasonable  amount  for  p.arking 
his  cars  though  its  schedule  of  rates  filed  with  the  commission 
does  not  include  charges  for  such  service,  since  it  is  a  service 
which  it  is  not  the  duty  of  the  company,  as  a  carrier,  to  per- 
form.*® The  provision  of  the  Mississippi  statute  prohibiting  a 
railroad  to  charge  more  than  the  rate  specified  in  a  bill  of  lading 
issued  under  its  authority  applies  only  where  there  is  no  ap- 
plicable tariff  rate  on  file  with  and  approved  by  the  commis- 
sion, and  where  the  carrier  and  shipper  agree  on  a  rate  and 
embody  the  same  in  the  bill  of  lading,  and  does  not  obligate" 
the  carrier  to  charge  no  more  than  the  contract  rate  where  a 
tariff  on  file  with  and  approved  by  the  commission  provides  for 
a  higher  rate.*'' 

§  4516.  Power  of  state  to  abrogate  discriminatory  contract 
made  by  public  service  company.**    The  legislature,  or  a  public 

its   business    as    a    carrier.      Okla-  117   Atl.    63,    aff'g    77   Pa.   Super. 

homa   Belt    E.    Co.    v.    Schafle,    282  Ct.   8. 

Fed.  128.  86  Ex      parte      Alabama      Great 

84Sipple    V.    Seaboard    Air-Line  Southern  E.  Co.,  206  Ala.  400,  19 

B.  Co.,  28  Ga.  App.  16,  110  S.  E.  A.  L.  R.  978,  90  So.  502,  rev'g  18 

39;   E.   L.   Young   Heading   Co.   v.  Ala.  App.   147,  90   So.   503. 

Payne,  127  Miss.  48,  89  So.  782.  87  B.  L.  Young  Heading  Co.   v. 

A  diflEeienee  in  the  character  of  Payne,  127  Miss.  48,  89  So.  782. 
payment,  such  as  the  granting  of  88  Service  contract  by  public 
privileges  or  concessions,  is  with-  utility,  in  consideration  of  con- 
in  such  a  provision.  Law  v.  Eail-  veyance  of  property,  by  individ- 
road  Commission,  184  Cal.  737,  14  nal  or  private  corporation,  as  af- 
A.  L.  E.  249,  195  Pac.  428.  fected   by   public   utility  acts,   is 

By  statute  in  Tennessee  no  de-  the  subject  of  a  note  in  11  A.  L. 

parture  by  a  carrier  from  its  pub-  E.  450. 

lished    tariff    rates    is    lawful    ex-  Eights     and     remedies     of     one 

cept    as   may   be    allowed    by   the  whose  contract  for  free  or  reduced 

commission.     New    Eiver    Lumber  service  rate  with  public  utility  in 

Co.  V.  Tennessee  E.  Co.,  145  Tenn.  consideration   of  a  grant  of  prop- 

266,  238  S.  W.  867.  erty   or  privileges   is   nullified  by 

8B  Duquesne  Light  Co.  v.  Public  public  authority,  is  the  subject  of 

Service   Commission,   273   Pa.   287,  a  note  in  14  A.  L.  E.  252. 
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service  commission  to  whom  power  has  been  delegated,  may 
abrogate,  so  far  as  it  is  discriminatory,  an  existing  contract  by 
a  public  service  company  with  a  patron.*^  Contracts  requiring 
public  service  companies  to  render  service  at  reduced  rates  or 
free  of  charge  must  yield  to  the  regulating  power  of  the  state 
to  prevent  discrimination.^"  A  provision  prohibiting  any  public 
utility  from  charging  a  greater  or  less  compensation  than  that 
prescribed  in  the  published  schedule  of  rates,  or  than  it  charges 
any  other  person  or  corporation  for  a  like  and  contemporaneous 
service,  operates  to  amend  and  supersede  the  provision  of  a 
franchise  contract,  made  prior  to  the  enactment  of  the  statute, 
requiring  an  electric  company  to  furnish  free  current  to  the 
city.^^  And  such  a  provision  in  a  franchise  contract  is  not 
validated  by  a  statutory  provision  that  the  furnishing  by  any 
public  utility  of  any  product  or  service  at  the  rates  and  upon 
the  terms  and  conditions  provided  for  in  any  existing  contract 
executed  prior  to  the  taking  effect  of  the  act,  shall  not  consti- 
tute a  discrimination,  nor  by  a  provision  in  a  public  utilities  act 
giving  cities  power  to  determine,  by  contract,  ordinance  or 
otherwise,  all  terms  and  conditions,  not  inconsistent  with  other 
provisions  of  the  act,  upon  which  public  utilities  may  be  per- 
mitted to  occupy  the  streets,  where  such  ordinance  was  enacted 
prior  to  its  passage  and  was  invalid  when  enacted,  especially 
where  such  a  provision  for  free  service  is  inconsistent  with 
other  provisions  of  the  utilities  act.®^  A  contract  between  a 
shipper  and  a  carrier  for  a  fixed  period  for  a  freight  rate  which 

89  Utah    Copper    Co.    v.    Public  found   to   be   unreasonable.     Utah 

Utilities  Commission,  59  Utah  191,  Copper     Co.     v.     Public     Utilities 

203     Pae.     627;     United     States  Commission,  59  Utah  191,  203  Pae. 

Smelting,  Eefining  &   Milling   Co.  627. 

y.  Utah   Power    &   Light    Co.,   58  SODuquesne  Light  Co.  v.  Public 

Utah  168,  197  Pae.  902.  Service  Commission,  77  Pa.  Super. 

In  Utah  where  the   commission  Ct.  8,  a£E'd  273  Pa.  287,  117  Atl. 

finds  special  contract  rates  to  be  63;    Ben    Avon   Borough    v.    Ohio 

discriminatory  and  preferential,  it  Valley   Water   Co.,   75  Pa.   Super, 

may  make   the   regular   or   sched-  Ct.  290. 

Tiled  rates  applicable  to  the  serv-  91  Milwaukee    Elee.    Railway    & 

ice    until    the    determination     of  Light   Co.   v.   City   of   Milwaukee, 

their  reasonableness  in  a  proceed-  173  Wis.  329,  181  N.  W.  298. 

ing  pending  before  it  for  that  pur-  92  Milwaukee    Elee.    Railway    & 

pose,  with  a   provision   for   a  re-  Light   Co.  v.   City  of   Milwaukee, 

fund  of   the    excess    if    they    are  173  Wis.  329,  181  N.  W.  298. 
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is  the  legal  rate  when  the  contract  is  made  becomes  ineffectual 
where  a  higher  rate  is  thereafter  established  in  the  manner 
prescribed  by  law.^*  Where  a  contract  between  a  consumer  and 
a  public  utility,  under  which  the  consumer  is  to  receive  service 
at  an  agreed  rate  and  the  company  is  given  the  right  to  use 
certain  property  of  the  consumer  free  of  charge,  is  superseded, 
in  so  far  as  the  rates  are  concerned,  by  an  order  of  the  commis- 
sion fixing  rates  to  be  charged  by  the  company,  the  consumer 
may  rescind  the  contract  and  prevent  further  use  of  his  prop- 
erty by  the  company,  except  for  compensation  properly  deter- 
mined.^* The  Utah  Public  Utilities  Act  provides  that  nothing 
therein  contained  shall  be  construed  to  prevent  the  carrying  out 
of  contracts  for  free  or  reduced  rate  public  utility  service  made 
before  the  passage  of  the  act,  "founded  upon  adequate  considera- 
tion and  lawful  when  made. ' '  *^  The  consideration  here  referred 
to  must  be  a  separate  and  additional  consideration  rather  than 
the  stipulated  price  to  be  paid  for  the  service  or  commodity.^* 
"By  adequate  consideration  is  meant  such  a  consideration  as 
when  all  the  elements  which  enter  into  the  transaction  are  con- 
sidered would  prevent  the  beneficiary  under  the  contract  from 
receiving  a  substantial  preference  or  advantage  over  the  public 
or  other  utility  in  the  matter  of  rates  or  charges  for  the  services 
rendered. ' '  *''  Whether  a  rate  is  founded  upon  an  adequate  con- 
sideration and  is  or  is  not  preferential  and  discriminatory,  is 
at  least  a  mixed  question  of  law  and  fact,  and  in  most  eases 
principally  one  of  fact,  and  must  therefore  be  determined  from 
all  the  facts  and  circumstances  of  the  particular  case.^* 

98  New    Eiver     Lumber     Co.     v.  97  United    States    Smelting,   Ee- 

Tennessee   E.   Co.,   145   Tenn.   2&6,  fining  &  Milling  Co.  v.  Utah  Power 

238  S.  W.  867.  &    Light    Co.,    58    Utah    168,    197 

94  Law  V.  Eailroad  Commission,  Pac.  902.  Consideration  for  a  con- 
184  Cal.  737,  14  A.  L.  E.  249,  195  tract  by  a  power  company  to  fur- 
Pae.  423.  nish  electric  power  to  a  smelting 

95  United  States  Smelting,  Ee-  company  at  a  reduced  rate  held 
fining  &  Milling  Co.  v.  Utah  not  an  adequate  consideration 
Power  &  Light  Co.,  58  TJtah  168,  within  the  meaning  of  the  statute. 
197  Pac.  902.  United    States    Smelting,   Eefining 

96  United  States  Smelting,  Ee-  &  Milling  Co.  v.  Utah  Power  & 
fining  &  Milling  Co.  v.  Utah  Light  Co.,  58  Utah  168,  197  Pae. 
Power  &  Light  Co.,  58  Utah  168,  902. 

197  Pac.  902.  98  United    States    Smelting,    Ee- 
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E.  B&asonableness  of  Bates  Fixed  by  Lcuw 

§  4517.  General  rules.  A  public  utility  is  entitled  to  a  rate 
which  will  yield  a  fair  and  reasonable  return  upon  the  rea- 
sonable value  of  the  property  used  by  it  in  serving  the  public,*^ 
and  it  cannot  be  compelled  to  operate  at  a  loss  ^  or  at  rates  so 
low  as  to  be  confiscatory,^  since  such  a  rate  deprives  it  of  its 
property  without  compensation  and  therefore  without  due  proc- 
ess of  law.*    Power  to  fix  rates  does  not  include  the  right  to 


fining  &  Milling  Co.  v.  Utah 
Power  &  Light  Co.,  58  Utah  168, 
197  Pac.  902. 

99  Cumberland  Telephone  &  Tel- 
egraph Co.  V.  Louisiana  Public 
Service  Commission,  283  Fed.  215; 
American  Brake  Shoe  &  Foundry- 
Co.  V.  Pittsburgh  Eys.  Co.,  270 
Fed.  812;  Southwestern  Telegraph 
&  Telephone  Co.  v.  City  of  Hous- 
ton, 268  Fed.  878,  judgment  aff'd 
259  U.  S.  318,  66  L.  Ed.  961; 
Northern  Illinois  Light  &  Traction 
Co.  V.  Commerce  Commission,  302 
111.  11,  134  N.  E.  142;  City  of 
Hutchinson  v.  Southwestern  Bell 
Tel.  Co.,  109  Kan.  545,  200  Pac. 
301;  Utah  Copper  Co.  v.  Public 
Utilities  Commission,  59  Utah  191, 
203  Pac.  627;  Petersburg  Gas  Co. 
V.  City  of  Petersburg,  132  Va.  82, 
110  S.  E.  533;  State  v.  Kuyken- 
dall,  119  Wash.  107,  205  Pac.  3; 
Bluefield  Water  Works  &  Im- 
provement Co.  V.  Public  Service 
Commission,  89  W.  Va.  736,  110 
S.  E.  205,  certiorari  denied  258  U. 
S.  622,  66  L.  Ed.  796;  City,  of 
Huntington  v.  Public  Service  Com- 
mission, 89  W.  Va.  703,  110  S.  B. 
192. 

It  is  entitled  to  a  rate  which 
will  yield  a  fair  return  on  the 
ralue  of  the  property  used  by  it 
tor  the  public  convenience,  and 
not  a  rate  which  is  merely  non- 
confiscatory.       Northern      Illinois 


Light  &  Traction  Co.  v.  Commerce 
Commission,  302  111.  11,  134  N.  E. 
142. 

1  Newton  v.  Consolidated  Gas 
Co.  of  New  York,  258  U.  S.  165, 
66  L.  Ed.  538,  aff'g  267  Fed.  231, 
and  modifying  274  Fed.  986;  Bir- 
mingham Trust  &  Savings  Co.  v. 
Atlanta,  B.  &  A.  Ey.  Co.,  271  Fed. 
731. 

A  rate  which  for  some  years 
has  yielded  no  return  to  capital 
investment,  and  under  which  the 
company  is  operating  at  a  large 
monthly  loss,  is  clearly  confis- 
catory. Augusta-Aiken  Ey.  & 
Elec.  Corp.  v.  Eailroad  Commis- 
sion, 281  Fed.  977. 

2  City  of  Louisville  v.  Louisville 
Ey.  Co.,  281  Fed.  353;  Northern 
Illinois  Light  &  Traction  Co.  v. 
Commerce  Commission,  302  111.  11, 
134  N.  B.  142. 

Evidence  as  to  the  confiscatory 
character  of  telephone  rates  held 
to  give  a  reasonable  basis  for  the 
exercise  of  the  trial  court's  dis- 
cretion in  enjoining  their  enforce- 
ment. City  of  Louisville  v.  Louis- 
ville Home  Telephone  Co.,  279 
Fed.  949. 

3  Galveston  Elec.  Co.  v.  City  of 
Galveston,  272  Fed.  147;  Birming- 
ham Trust  &  Savings  Co.  v.  At- 
lanta, B.  &  A.  Ey.  Co.,  271  Fed 
731. 

The  constitution  does  not  guar- 
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fix  rates  -which  are  so  low  as  to  be  confiscatory.*  And  in  regu- 
lating rates  the  state,  a  municipality,  or  a  commission  is  bound 
to  allow  the  corporation  to  charge  such  rates  as  will  lead  to  a 
reasonable  remuneration.^  If  the  company  is  deprived  of  a 
reasonable  return  on  its  investment,  confiscation  necessarily  re- 
antee   public    service   corporations      to    fix    rates    must    be    deemed    a 


a  fair  return  upon  the  value  of 
their  property,  but  merely  protects 
them  against  legislation  which 
would  deprive  them  of  the  right 
to  charge  rates  adequate  to  pro- 
duce such  a  return.  Galveston 
Blee.  Co.  v.  City  of  Galveston,  272 
Fed.  147. 

4  City  of  San  Antonio  v.  San 
Antonio  Public  Service  Co.,  255  IT. 
S,  547,  65  L.  Ed.  777,  afi'g  257 
Fed.  467;  Southern  Iowa  Elec. 
Co.  V.  City  of  Chariton,  255'  U. 
S.  539,  65  L.  Ed.  764,  rev'g  judg- 
ment 256  Fed.  929;  Augusta-Alken 
Ey.  &  Elec.  Corp.  v.  Eailroad 
Commission,  281  Fed.  977;0'Keefe 
V.  City  of  New  Orleans,  273  Fed. 
560;  Public  Service  E.  Co.  v. 
Board  of  Public  Utility  Com'rs, 
96  N.  J.  L.  54,  114  Atl.  323. 

B  Southern  Bell  Telephone  & 
Telegraph  Co.  v.  Eailroad  Com- 
mission, 280  Fed.  901;  Mt.  Car- 
mel  Public  Utility  &  Service  Co. 
V.  Public  Utilities  Commission, 
297  111.  303,  21  A.  L.  B.  571,  130 
N.  E.  693;  Kings  County  Light- 
ing Co.  V.  Newton,  202  N.  Y.  App. 
Div.  473,  195  N.  Y.  Supp.  147. 

The  state  has  no  right  to  com- 
pel a  corporation  to  render  its 
service  free,  nor  to  exhaust  its 
capital  in  performing  work  for 
the  benefit  of  the  public.  South- 
ern Bell  Telephone  &  Telegraph 
Co.  V.  Eailroad  Commission  of 
South  Carolina,  280  Fed.  901. 

A  corporation,  by  accepting  a 
charter  of  which  statutes  author- 
izing a  public  service   commission 


part,  does  not  bind  itself  to  ac- 
cept whatever  rate  the  commis- 
sion may  fix  nor  estop  itself  from 
denying  the  reasonableness  of  a 
rate  so  fixed.  Augusta-Aiken  Ey. 
&  Elec.  Corp.  v.  Eailroad  Commis- 
sion, 281  Fed.  977. 

Power  given  to  a  city  by  its 
charter  and  reserved  to  it  by  an 
ordinance  consenting  to  the  mer- 
ger of  telephone  companies  to  fix 
and  regulate  telephone  rates,  does 
not  give  it  power  to  maintain,  by 
refusal  to  change,  a  confiscatory 
rate.  City  of  Dallas  v.  Dallas 
Tel.  Co.,  272  Fed.  410. 

Where  a  city  has  power  to  regu- 
late street  car  fares  uncontrolled 
by  contract,  it  is  its  duty  to  ex- 
ercise such  power  by  fixing  a  rea- 
sonable rate  which  will  safeguard 
the  rights  of  private  ownership, 
and  hence  where  a  franchise  fixing 
rates  cannot  operate  to  bind  the 
city  not  to  change  them,  it  can- 
not operate  as  a  contract  or  con- 
dition binding  the  company  to  the 
franchise  rate.  City  of  San  An- 
tonio V.  San  Antonio  Public  Serv- 
ice Co.,  255  V.  S.  547,  65  L.  Ed. 
777,  afe'g  257  Fed.  467. 

The  Missouri  statute  requires 
the  commission,  in  fixing  tele- 
phone rates,  to  have  due  regard, 
among  other  things,  to  a  reason- 
able average,  return  upon  the 
value  of  the  property  actually 
used  in  the  public  service.  State 
v.  Public  Service  Commission,  — 
Mo.  — ,  233  S.  "W.  425,  rev'd  on 
other  grounds  43  Sup.  Ct.  544. 
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suits.®  But  where  it  receives  such  a  return  there  can  be  no 
confiscation.'''  Confiscation  may  be  effected  by  refusing  an  in- 
crease in  existing  rates  as  well  as  by  requiring  a  reduction.* 
So  long  as  a  city  requires  a  corporation  whose  franchise  has 
expired  to  continue  to  give  public  service,  it  must  allow  com- 
pensatory rates.  But  it  may  require  the  corporation  to  vacate 
the  streets  and  abandon  the  service  unless  it  accepts  certain 
specified  rates.^  The  fact  that  a  foreign  public  service  corpora- 
tion has  come  into  a  state  with  its  permission  and  has  made  in- 
vestments there,  does  not  give  it  a  vested  and  continuing  right 
in  perpetuity  to  remain  and  carry  on  business  there  at  re- 
munerative rates.  But  the  state  can  exercise  its  power  of 
excluding  such  a  corporation,  under  the  guise  of  regulation, 
only  by  giving  it  such  a  reasonable  time  for  realization  upon 
its  property  and  securities  and  retirement  from  the  state  as 
will,  as  a  judicial  question,  equitably  meet  the  situation,  and 
the  action  of  a  state  in  at  once  prescribing  and  attempting  to 
enforce  nonremunerative  and  confiscatory  rates  is  invalid  as 
against  a  foreign  corporation  which  has  not  been  given  a  rea- 
sonable time  for  that  purpose.^"  A  rate  ordinance  invalid  when 
adopted  because  not  yielding  a  reasonable  return  may  later 

6  American  Brake  Shoe  &  Foun-  be  dismissed  unless  the  other 
dry  Co.  v.  Pittsburgh  Eys.  Co.,  270  schedules  are  so  altered  as  to  re- 
Fed.  812;  Landon  v.  Court  of  In-  store  the  total  revenue  to  the 
dustrial  Relations  of  State  of  proper  amount.  Duquesne  Light 
Kansas,  269  Fed.  433;  Landon  v.  Co.  v.  Public  Service  Commission, 
Court  of  Industrial  Relations  of  278  Pa.  287,  117  Atl.  63,  aff'g  77 
State  of  Kansas,  269  Fed.  411;  Pa.  Super.  Ct.  8. 
Public  Service  Commission  v.  'Ben  Avon  Borough  v.  Ohio 
Beaver  Valley  Water  Co.,  271  Pa.  Valley  Water  Co.,  271  Pa.  346,  114 
358,  114  Atl.  373,  aff'g  76  Pa.  Atl.  369,  aff'g  75  Pa.  Super.  Ct. 
Super.  Ct.  255;  Ben  Avon  Borough  290. 

V.  Ohio  Valley  Water  Co.,  271  Pa.  8  Augusta-Aiken  Ey.  &  Elec. 
346,  114  Atl.  369,  aff'g  75  Pa.  Corp.  v.  Railroad  Commission,  281 
Super.  Ct.  290;  City  of  Hunting-  Fed.  977;  City  of  Dallas  v.  Dal- 
ton  V.  Public  Service  Commission,  las  Tel.  Co.,  272  Fed.  410. 
89  W.  Va.  703,  110  S.  E.  192.  9  City  of  Louisville  v.  Louis- 
Confiscation  pro  tanto  is  the  ville  Home  Telephone  Co.,  279 
necessary   result    of    sustaining   a  Fed.  949. 

complaint  which  so  alters  a  tariff  10  Southern     Bell     Telephone     & 

as  to   give   the   utility   less    than  Telegraph    Co.    v.    Railroad    Com- 

the  revenue  to  which  if  is  entitled,  mission    of    South     Carolina,     280 

and  hence  such  a  complaint  should  Fed.  901. 
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become  valid  by  reason  of  a  change  of  conditions,,  just  as  an 
ordinance  valid  when  made  may  become  invalid  for  the  same 
reason.^^  The  company  should  be  allowed  to  realize  such  a  net 
return  upon  the  value  or  amount  of  investment  as,  when  pru- 
dently managed,  will  render  its  securities  attractive  to  the  in- 
vesting public.^^  And  no  rate  of  return  can  be  deemed  reason- 
able which  is  not  high  enough  to  attract  capital  to  the  form  of 
investment  involved  in  the  utility  property  in  question.^*  Prior 
to  the  Transportation  Act  of  Feb.  28,  1920,  interstate  carriers 
were  at  liberty  to  establish  or  maintain  even  unreasonably  low 
rates,  provided  they  were  not  discriminatory.^* 

Rates  should,  as  nearly  as  possible,  be  just  and  reasonable  to 
all  concerned.^*  A  public  service  corporation  can  lawfully  ex- 
act a  reasonable  compensation  for  the  service  rendered,  and  is 
under  an  obligation  to  the  public  to  refrain  from  charging  ex- 
orbitant and  unreasonable  rates.^®  And  the  public  is  entitled  to 
demand  that  the  rate  be  no  more  than  that  which  will  yield  a 
fair  return.^''    "The  duty  of  an  owner  of  private  property  used 


11  Galveston  Elee.  Co.  v.  City  of 
Galveston,  258  U.  S.  388,  66  L. 
Ed.  678,  aff'g  272  Fed.  147. 

12  Petersburg  Gas  Co.  v.  City  of 
Petersburg,  132  Va.  82,  110  S.  E. 
533. 

The  return  should  not  be  so 
small  as  to  drive  investors  out  of 
the  securities.  It  should  be  com- 
parable with  the  return  from 
other  investments.  People  v.  Pub- 
lie  Service  Commission,  200  N.  T. 
App.  Div.  268,  193  N.  T.  Supp. 
186. 

15  Alton 
Commerce 
869. 

l4Keogh  v.  Chicago  &  N.  W.  E. 
Co.,  43  Sup.  Ct.  47. 

16  Public  Service  Commission  v. 
State,  118  Wash.  629,  204  Pao. 
791,  207  Pae.  688. 

16  City  of  Boston  v.  Edison 
Elee.  Illuminating  Co.,  —  Mass. 
— ,  136  N.  E.  113. 

17  Northern     Illinois     Light     & 


Water    Co.    v.    Illinois 
Commission,    279    Fed. 


Traction  Co.  v.  Commerce  Com- 
mission, 302  111.  11,  134  N.  E.  142. 

If  the  commission  fixes  a  rate 
which  yields  more  than  a  reason- 
able return,  the  court  may  set  it 
aside  upon  complaint  of  a  user. 
City  of  Eau  Claire  v.  Eailroad 
Commission,  —  Wis.  — ,  189  N. 
W.  476. 

An  order  of  the  commission 
holding  that  proposed  increased 
telephone  rates  were  unjust  and 
unreasonable  was  sustained  ini 
Kittanning  Tel,  Co.  v.  Public 
Service  Commission,  77  Pa.  Super. 
Ct.  86. 

Commission  held  not  to  have 
acted  arbitrarily  under  the  evi- 
dence before  it,  in  determining 
that  an  increase  in  fares  sought 
by  a  traction  company  was  unjust 
and  unreasonable.  New  Jersey 
Cent.  Traction  Co.  v.  Board  of 
Public  Utility  Com'rs,  96  N.  J.  L. 
90,  113  Atl.  692. 

Freight  rate  established  by  the 
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for  the  public  service  to  charge  only  a  reasonable  rate,  and  thus 
respect  the  authority  of  government  to  regulate  in  the  public 
interest,  and  of  government  to  regulate  by  fixing  such  a  reason- 
able rate  as  will  safeguard  the  rights  of  private  ownership,  are 
interdependent  and  reciprocal. ' '  ^' 

Under  the  sliding  scale  method  of  regulating  rates,  there  is 
a  prearranged  automatic  and  interdependent  adjustment  of  the 
price  to  consumers  and  the  rate  of  dividends  to  stockholders, 
whereby  for  every  decrease  or  increase  in  the  price  the  stock- 
holders are  permitted  an  increase  or  suffer  a  decrease  in  the 
rate  of  dividend.^® 

The  company  is  not  entitled  to  have  losses  in  past  years  cap- 
italized or  amortized  in  fixing  future  rates,''"  at  least  unless  they 
were  sustained  in  consequence  of  a  rate  fixed  by  the  commis- 
sion,^^ and  past  losses  are  not  to  be  considered  in  determining 


corporation  commission  for  the 
transportation  of  crushed  stone  and 
shale  held  too  high.  St.  Louis-San 
Francisco  B.  Co.  v.  State,  81  Okla. 
298,  198  Pac.  73. 

In  City  of  Cincinnati  v.  Public 
Utilities  Commission,  105  Ohio  St. 
181,  137  N.  E.  36,  an  order  of  the 
commission  denying  a  rehearing 
of  an  order  approving  new  sched- 
ules of  telephone  rates  was  re- 
versed, but  no  authoritative  opin- 
ion was  filed  because  the  judges 
concurring  in  the  judgment  did  not 
agree,  on  the  grounds  upon  which 
the  judgment  was  put. 

18  City  of  San  Antonio  v.  San 
Antonio  Public  Service  Co.,  255 
U.  S.  547,  65  L.  Ed.  777,  afP'g  257 
Fed.  467. 

19  Bertha  A.  Mining  Co.  v.  Em- 
pire Dist.  Elec.  Co.,  —  Mo.  App. 
— ,  235  S.  W.  508. 

In  Missouri  the  statute  ex- 
pressly permits  gas,  electric  and 
water  companies  to  establish  a 
sliding  scale  for  a  fixed  period  for 
the  automatic  adjustment  of 
charges  for  service  and  the  divi- 
dends   to    be    paid    stockholders, 


provided  the  same  shall  first  have 
been  filed  with  and  approved  by 
the  commission.  A  schedule  of 
electric  rates,  under  which  the 
charge  was  based  on  the  horse 
power  used,  was  held  not  a  slid- 
ing scale  within  the  meaning  of 
the  statute.  Bertha  A.  Mining 
Co.  V.  Empire  Dist.  Elec.  Co.,  — 
Mo.  App.  — ,  235  S.  W.  508. 

20  Galveston  Elec.  Co.  v.  City  of 
Galveston,  258  TJ.  S.  388,  €6  L.  Ed. 
678,  afie'g  272  Fed.  147;  Georgia 
Eailway  Power  Co.  v.  Eailroad 
Commission  of  Georgia,  278  Fed. 
242. 

21  Losses  sustained  by  a  com- 
pany prior  to  its  application  for 
an  increase  of  rates  should  not  be 
amortized,  but  losses  sustained 
after  such  application  in  conse- 
quence of  the  rate  fixed  by  the 
commission  should  be  amortized 
and  spread  over  such  a  term  of 
years  as  will  be  fair  to  the  com- 
pany and  not  too  burdensome  to 
the  consumers.  Petersburg  Gas 
Co.  v.  City  of  Petersburg,  132  Va. 
82,  110  S.  E.  533. 
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the  rate  base  and  whether  an  existing  rate  is  confiscatory .^^  "A 
company  which  has  failed  to  secure  from  year  to  year  sufScient 
earnings  to  keep  the  investment  unimpaired  and  to  pay  a  fair 
return,  whether  its  failure  was  the  result  of  imprudence  in 
engaging  in  the  enterprise  or  of  errors  in  management,  or  of 
omission  to  exact  proper  prices  for  its  output,  cannot  erect  out 
of  past  deficits  a  legal  basis  for  holding  confiscatory  for  the 
future,  rates  which  would,  on  the  basis  of  present  reproduction 
value,  otherwise  be  compensatory. "  ^^  On  the  other  hand  a 
company  cannot  be  required  to  operate  at  a  loss  because  it  has 
received  adequate  or  more  than  adequate  returns  in  previous 
years.^*  And  hence  past  profits  should  not  be  considered  for 
such  purposes,  nor  what  would  have  been  past  profits  or  larger 
net  earnings  by  a  readjustment  of  operating  expenses.*^ 

What  is  a  reasonable  rate  in  any  given  case  is  a  question  of 
fact  *^  calling  for  the  exercise  of  the  common  sense  and  sound 
judgment  of  the  commission,  which  is  not  bound  by  any  hard 
and  fast  rule,  nor  required  to  fix  rates  according  to  any  general 
formula.^' 

§  4518.  Matters  to  be  considered.  Where  it  is  not  claimed 
that  the  plant  is  larger  than  necessary  for  the  purposes  for 

22  People  ex  rel.  New  York  fair  return  for  more  than  a  year 
State  Eys.  v.  Public  Service  Com-  and  that  this  condition  will  almost 
mission,  202  N.  T.  App.  Div.  576,  certainly  continue  for  many 
195  N.  Y.  Supp.  174.  months,    the    company    is    entitled 

23  Galveston  Elec.  Co.  v.  City  to  relief.  Newton  v.  Consolidated 
of  Galveston,  258  V.  S.  388,  66  L.  Gas  Co.  of  New  York,  258  tJ.  S. 
Ed.  678,  afC'g  272  Fed.  147.  165,  66  L.  Ed.  538,  aff'g  267  Fed. 

24  Chicago    Rys.    Co.    v.    Illinois  231,  and  modifying  274  Fed.  986. 
Commerce    Commission,    277    Fed.  25  People     ex     rel.     New     York 
970.  State  Eys.  v.  Public  Service  Corn- 
Mere  past  successes  cannot  sup-  mission,  202  N.  Y.  App.  Div.  576, 

port  a  demand  that  the  company  195  N.  Y.  Supp.  174. 
continue  to  operate  indefinitely  at  26  State  v.  Public  Service  Com- 
a  loss.  Where  the  company  has  mission,  291  Mo.  432,  236  S.  W. 
been  subject  to  supervision  by  a  852;  State  v.  Public  Service  Corn- 
commission  having  power  to  pro-  mission,  —  Mo.  — ,  233  S.  W.  425, 
hibit  unreasonable  rates,  the  pre-  rev'd  on  other  grounds  43  Sup. 
sumption     is     that     any     previous  Ct.  544. 

profits     were     lawfully     acquired,  27  State  v.  Public  Service  Co'm- 

and  where  it  clearly  appears  that  mission,   291   Mo.   432,   236  S.  W. 

the   existing  rate   has   yielded  no  852;  State  v.  Public  Service  Com- 
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which  it  is  used,  the  duties  devolving  upon  the  commission  in 
fixing  rates  are  (1)  the  ascertainment  of  the  fair  value  for  rate- 
making  purposes  of  the  property  of  the  company  used  or  use- 
ful in-serving  the  public;  (2)  the  fixing  of  the  rate  or  per  cent 
the  company  should  receive  on  said  valuation,  after  deducting 
costs  of  operation  and  any  other  legitimate  expenses;  and  (3) 
the  rate  to  be  paid  by  consumers  in  order  to  raise  the  necessary 
funds  to  pay  all  costs  and  expenses  and  the  compensation  to  be 
received  by  the  company .^^  The  value  of  the  property  devoted 
by  the  company  to  the  business  in  the  localities  where  the  rates 
apply  is  the  amount  upon  which  the  return  to  which  it  is  en- 
titled must  be  computed.^'  And  in  order  to  determine  what 
is  a  reasonable  return,  it  is  essential  to  know  the  value  of  the 
property  devoted  to  the  business  under  consideration.'"  Gen- 
erally in  determining  what  is  a  fair  and  reasonable  rate,  it  is 
essential  that  the  commission  determine  the  value  of  the  prop- 
erty of  the  utility  used  and  useful  in  serving  the  public.'^  But 
a  valuation  is  not  a  necessary  prerequisite  to  the  fixing  of  rates 
in  every  case.'^  So  a  specific  rate  may  be  complained  against 
and  a  just  rate  fixed  without  valuation.^'  And  on  a  proper 
showing  an  increased  rate  may  be  justified  by  evidence  of  such 
increase  in  the  cost  and  expense  of  rendering  the  service  as 
will  satisfy  the  commission  and  the  court  that  the  new  rate  is 
reasonable  in  the  circumstances.'*     The  commission  may,  in  a 

mission,  —  Mo.  — ,  233  S.  W.  425,  egraph    Co.    v.    Louisiana    Public 

rev'd   on    other    grounds    43    Sup.  Service  Commission,  283  Fed.  215. 

Ct.  544.  31  City  of  Lima  v.  Public  Utili- 

28  Petersburg  Gas  Co.  v.  City  of  ties  Commission,  103  Ohio  St.  501, 

Petersburg,  132  Va.  82,  110  S.  E.  134  N.  E.  453;   Oklahoma  City  v. 

533.  Corporation   Commission,   80   Okla. 

89  People      V.      Public      Service  194,  195  Pac.  498. 

Commission,  200  N.  Y.  App.   Div.  32  New  St.  Bridge  Co.  v.  Public 

268,  193  N.  Y.  Supp.   186;   North  Service    Commission,    271    Pa.    19, 

Coast   Power   Co.    v.    Kuykendall,  114   Atl.   378,   rev'g   judgment    76 

117  Wash.  563,  201  Pae.  780.  Pa.  Super.  Ct.  6. 

Finding   as   to   the   value   of   a  33  New  St.  Bridge  Co.  v.  Public 

water  company's  plant,  including  Service    Commission,    271    Pa.    19, 

water  rights,  pipe  lines,  etc.,  held  114   Atl.    378,    rev'g   judgment    76 

sustained  by  the  evidence.    Union  Pa.  Super.  Ct.  6. 

Hollywood  Water   Co.   v.   City   of  34Kittarining  Tel.  Co.  v.  Public 

Los  Angeles,  184  Cal.  535,  195  Pac.  Service  Commission,  77  Pa.  Super. 

55.  Ct.  86. 

SO  Cumberland  Telephone  &  Tel- 
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proper  case,  fix  a  temporary  rate  without  making  any  valuation, 
to  be  effective  until  it  has  time  to  complete  a  pending  investiga- 
tion and  valuation.'^  And  rates  may  be  reduced  to  meet  a  sub- 
stantial reduction  in  the  operating  expenses  of  the  company.®^ 
But  where  there  is  no  valuation,  some  standard  or  rule  developed 
from  experience  and  approved  by  general  use  must  take  its 
place,  and  the  rate  must  be  arrived  at  by  some  reasonably  scien- 
tific method  which  in  itself  bears  some  relation  to  fixed  and 
operating  charges  and  all  services  rendered  by  the  company.^'' 
If  the  increase  is  sought  to  be  justified  by  an  increase  in  costs 
and  expenses,  the  necessary  elements  for  comparison  must  ap- 
pear.38  In  Washington,  where  there  has  been  a  valuation  of 
the  property  of  a  utility  as  a  basis  for  fixing  rates,  the  statute 
provides  that  at  each  subsequent  hearing  concerning  rates  the 
commission  shall  ascertain  what  betterments,  improvements,  ad- 
ditions and  extensions  have  been  made  by  the  company  since  the 
then  last  preceding  hearing  on  the  subject  and  the  cost  of 
reproducing  such  of  them  as  would  change  or  affect  the  findings 
as  to  value  previously  made,  and  shall  supplement  the  former 
findings  by  such  additional  ones.**  Even  where  a  failure  to 
make  a  valuation  is  technically  erroneous,'  the  error  is  not  preju- 
dicial where  both  the  utility  and  the  complainant  expressly 
waived  a  valuation  with  the  consent  of  the  commission,  and  the 
return  from  the  rate  fixed  is  found  to  be  below  a  just  and  rea- 
sonable return  upon  a  valuation  conceded  by  the  complainant.*" 

36  Oklahoma  Gas  &  Electric  Co.  excess  earnings,  where  the  amount 

V.     Corporation     Commission,     83  paid  by  it  equaled  about  fifty  per 

Okla.  281,   201   Pae.   505;    City   of  cent,  of  the  total  receipts  of  the 

Bartlesville    v.    Corporation    Com-  bridge  company,  and  there  was  no 

mission,    82    Okla.    160,    199    Pae.  valuation  of  the  property,  and  no 

396.  attempt    to    allocate    capital    and 

36  Oklahoma  Gas  &  Electric  Co.  operating  costs  to  the  different 
V.  Corporation  Commission,  83  classes  of  service  furnished.  New 
Okla.  281,  201  Pae.  505.  St.   Bridge   Co.   v.   Public   Service 

37  That    the    commission    found  Commission,   271  Pa.   19,   114  Atl. 
that   a   toll   bridge    company   was  378,  rev'g  76  Pa.  Super.  Ct.  6. 
earning  an  excessive  amount,  held  38  Kittauning  Tel.  Co.  v.  Public 
not  to  justify  it   in  reducing  the  Service  Commission,  77  Pa.  Super, 
rate  to  be  paid  by  a  transit'  com-  Ct.  86. 

pany  for  the  use  of  the  bridge  by  39  State      v.      Kuykendall,     119 

its  cars  so  as  to  give  the  transit      "Wash.  107,  205  Pae.  3. 

company  the  benefit  of  all  of  such  40  City  of  Lima  v.  Public  Utili- 
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Requiring  a  public  service  company  to  render  service  at  rates 
based  on  a  valuation  much  less  than  the  proper  one  is  taking  its 
property  without  due  process  of  law,*i  and  violates  provisions 
of  the  Federal  and  State  Constitutions  prohibiting  the  taking 
of  private  property  for  public  use  without  just  compensation, 
and  the  rule  of  the  common  law  forbidding  the  taking  of  the 
private  property  of  one  person  and  giving  it  to  another  with  or 
without  just  compensation.*^  If  in  valuing  a  company's  prop- 
erty for  rate-making  purposes,  the  commission  underestimates 
the  value  of  some  of  it,  or  wholly  excludes  some  of  it  from  con- 
sideration, and  the  rate  fixed  provides  no  return  for  the  service 
of  the  property  excluded,  the  rate  is  to  that  extent  confiscatory.** 
The  question  whether  rates  are  fair,  just,  reasonable  and  suffi- 
cient cannot  be  affected  by  the  question  whether  the  company 
solicited  the  business,  or  whether  it  received  it  by  the  spontane- 
ous offer  of  its  patrons.** 

The  reasonableness  of  rates  fixed  by  a  valid  franchise  con- 
tract is  to  be  determined  as  of  the  time  when  the  contract,  was 
entered  into,*®, and  the  commission,  in  determining  whether  they 
are  unjust  and  unreasonable,  should  take  into  consideration  the 
full  sum  paid  for  the  service  under  the  contract,  including  not 
only  annual  payments  provided  for  therein,  but  also  any  sums 
or  consideration  paid  in  advance  at  the  inception  of  the  con- 
tract.*® The  fact  that  a  company  and  a  consumer  agree  that 
a  particular  rate  is  reasonable  is  not  evidence  that  a  higher  rate 
fixed  by  a  schedule  filed  with  the  commission  as  provided  by  law, 
and  which  supersedes  the  contract  rate,  is  unreasonable,  nor  is 
the  fact  that  the  company,  in  violation  of  law,  continues  to 

ties  Commissibn,  103  Ohio  St.  501,  43  Public     Service     Ey.     Co.     v. 

134N.  E.  453.  Board    of    Public    Utility    Com'rs, 

41  Ben    Avon    Borough    v.    Ohio  276  Fed.  979. 

Valley  Water  Co.,   75   Pa.   Super.  44  North     Coast    Power     Co.    v. 

Ct.  290,  afE'd  271  Pa.  538,  114  Atl.  Kuykendall,    117    Wash.    563,    201 

369.  Pac.  780. 

Valuation   of    water    company's  45  Village  of  Plainwell  v.  Eesley 

property     held     not     confiscatory.  Light  &  Power  Co.,  214  Mich.  461, 

Highspire    Water    Co>.    v.    Public  183  N.  W.  66. 

Service  Commission,  76  Pa.  Super.  46  In  re  Caribou  Water,  Light  & 

^'-  504.  Power  Co.,  121  Me.  426,  117  Atl. 

*2  Petersburg  Gas  Co.  v.  City  of  579. 
Petersburg,  132  Va.  82,  110  S.  E. 
533. 
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charge  the  consumer  at  the  contract  rate  for  several  months 
after  the  taking  effect  of  the  schedule.*'' 

Where  a  single  company  serves  several  cities,  each  should  be 
considered  as  a  unit  and  its  rate  should  be  based  upon  the 
cost  of  serving  it  alone.**  Bates  for  different  kinds  of  serv- 
ice furnished  by  the  same  company  should  be  determined  sep- 
arately, and  neither  should  be  made  to  depend  to  any  extent 
upon  the  other.*^  So  where  a  water  company  uses  the  same 
pumps,  reservoirs  and  mains  for  both  domestic  and  fire  protec- 
tion service,  the  cost  of  the  plant  should  be  apportioned  between 
the  two  services.*"  But  there  is  no  rule  requiring  the  commis- 
sion to  allocate  cost  of*  operation  among  different  classes  of  con- 
sumers, by  an  exact  mathematical  calculation,  and  this  would 
be  impossible  in  the  vast  majority  of  cases  since  there  is  no 
segregation  of  plant.^^ 

The  experience  of  the  immediate  past  may  be  considered  in 


47Duquesne  Light  Co.  v.  Public 
Service  Commission,  77  Pa.  Super. 
Ct.  8. 

48  This  is  true  in  Wisconsin, 
and  the  commission  has  no  right 
to  treat  all  such  cities  as  a  unit 
and  base  the  rate  for  one  of  them 
on  the  average  cost  of  serving 
them  all.  City  of  Eau  Claire  v. 
Eailroad  Commission,  —  Wis.  — . 
189  N.  W.  476. 

Where  the  same  company  fur- 
nishes fire  protection  to  several 
municipalities,  the  cost  of  such 
service  will  be  apportioned  be- 
tween them  in  accordance  with 
the  cost  of  the  service  to  each. 
Springfield  Township  v.  Public 
Service  Commission,  74  Pa.  Super. 
Ct.  217.  In  Lansdowne  Borough 
V.  Public  Service  Commission,  74 
Pa.  Super.  Ct.  203,  the  action  of 
the  commission  in  apportioning 
the  cost  among  municipalities  by 
deducting  from  the  total  amount 
chargeable  to  public  fire  service, 
$7  per  hydrant,  allowed  for  install- 


ing and  maintaining  the  same, 
and  revenue  received  from  private 
fire  protection,  and  dividing  the 
balance  in  proportion  to  the  cost 
of  the  fire  mains  within  each  mu- 
nicipality, was  approved. 

49  As  rates  for  gas  and  for  elec- 
tricity furnished  by  the  same 
lighting  company.  Valparaiso 
Lighting  Co.  v.  Public  Service 
Commission,  —  Ind.  — ,  129  N.  B. 
13. 

50  Lansdowne  Borough  v.  Public 
Service  Commission,  74  PaT  Super. 
Ct.  203. 

The  peak  load  theory,  which 
divides  the  cost  of  the  various 
items  of  property  in  proportion  to 
the  maximum  demand  upon  them 
by  the  two  services  has  been  ap- 
proved in  Pennsylvania.  Lans- 
downe Borough  V.  Public  Service 
Commission,  74  Pa.  Super.  Ct. 
203. 

51  City  of  San  Leandro  v.  Eail- 
road Commission,  183  Cal.  229, 
191  Pac.  1. 
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fixing  rates  for  the  future.*''  And  in  fixing  a  rate  at  any  par- 
ticular time  the  commission  may  take  into  consideration  former 
earnings  and  expenses  and  probable  future  earnings  and  ex- 
penses, with  a  view  to  so  adjust  the  rate  as  to  prevent  extortion 
and  yet  allow  a  fair  and  reasonable  return.** 

§4523.  Reasonableness  from  viewpoint  of  patron  or  con- 
sumer— Statement  of  rule.  A  utility  cannot  demand  more  than 
the  service  rendered  is  reasonably  worth,**  and  rates  should  not 
be  higher  than  the  value  of  the  service  to  the  consumer,**  nor 
exceeding  the  ability  of  the  consumer  to  pay.*®  Eates  which 
represent  the  maximum  reasonable  value  of  the  service  to  the 
consumer  cannot  be  said  to  be  confiscatory  as  to  the  company, 
whatever  may  be  the  result  as  to  its  returns.*''  While  a  railroad 
rate  must  be  one  which  will  yield  a  revenue  to  the  company,  it 
must  also  be  proportioned  to  that  which  should  be  charged  to 
the  public.** 

§  4524.  —  Circumstances  justifying  rate  producing  no  profit 
or  very  small  profit.  As  a  general  rule  efficiency  of  plant  is  a 
prerequisite  to  a  demand  for  a  reasonable  rate.*'  But  the  rule 
presupposes  that  a  standard  of  efficiency  has  been  adopted,  or 

62  Georgia     Eailway     &     Power  trie  power  is  their  actual  financial 

Co.    V.    Eailroad     Commission     of  resources,  and  not  the  estimate  of 

Georgia,  278  Fed.  242.  their  officers.    Hence  the  fact  that 

68  Oklahoma  Gas  &  Electric   Co.  they    are    municipal    corporations, 

V.     Corporation     Commission,     83  and  that  their  expenses  have  pre- 

Okla.  281,  201  Pae.  505.  viously  been  provided  for  without 

64  City  of  Hutchinson  v.  South-  having  anticipated  a  raise  in  rates 

western   Bell   Tel.    Co.,    109    Kan.  is    no    reason    for    denying    such 

545,   200    Pac.    301;    Hamilton    v.  raise.     North  Coast  Power  Co.  v. 

Caribou    Water,    Light    &    Power  Kuykendall,    117    Wash.    563,    201 

Co.,  121   Me.    422,    117   Atl.    582;  Pac.  780. 

Kittanning     Tel.     Co.     v.     Public  67  Hamilton    v.    Caribou    Water, 

Service  Commission,  77  Pa.  Super.  Light  &  Power  Co.,   121  Me.  422 

Ct.  86.  117  Atl.  582. 

66  North    Coast    Power    Co.    v.  BSVandalia    E.    Co.    v.    Schnull, 

Kuykendall,    117    Wash.    563,    201  255  TJ.  S.  113,  65  L.  Ed.  539,  rev'g 

Pae.   780;    City   of  Huntington  v.  188  lud.  87,  122  N.  E.  225.  ' 

Public     Service     Commission,     89  69  Landou  v.  Court  of  Industrial 

W.  Va.  703,  110  S.  E.  192.  Eelations  of  State  of  Kansas,  269 

66  The  measure  of  the  ability  of  Fed.  433. 
diking  districts   to  pay   for    elec- 
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at  least  recognized,  by  all  the  parties,  and  as  a  consequence  that 
a  standard  of  maintenance  has  also  been  adopted  or  recognized 
to  which  the  company  can  reasonably  be  expected  to  conform, 
and  also  that  the  company  had  sufficient  rates  in  past  years  to 
take  care  of  such  standard  maintenance,  or  could  have  charged 
sufficient  rates  for  that  purpose,  but  neglected  to  do  so.^"  A 
utility  commission,  in  determining  what  is  a  just  and  reasonable 
rate  of  fare  to  be  charged  by  a  traction  company,  may  take  into 
consideration  the  safety,  sufficiency  and  adequacy  of  the  service 
rendered  by  it,  and  the  fact  that  the  insufficiency  of  the  income 
from  the  existing  rates  to  meet  the  expenses  of  operation  is 
due  in  a  measure  to  its  failure  to  provide  and  maintain  safe, 
sufficient  and  adequate  service.®^  And  it  has  been  intimated 
that  where  the  commission  has  power  to  require  the  furnishing 
of  safe  and  adequate  service,  it  may  decline  to  consider  any 
application  foi*  increased  fares  until  its  order  requiring  im- 
proved service  is  obeyed.**  That  the  company  has  no  funds  with 
which  to  better  the  service  is  no  good  reason  why  its  road 
should  be  equipped  and  operated  at  the  expense  of  the  public.^' 
Where  the '  charter  of  a  natura,l  gas  company  requires  it  to 
render  efficient  service,  an  order  of  the  commission  requiring 
it  to  discount  bills  to  consumers  when  the  service  is  inadequate 
because  of  its  failure  to  transport  the  gas  under  sufficient  pres- 

sOLandon  v.  Court  of  Industrial  That  it  takes  into  account  the 
Relations  of  State  of  Kansas,  269  service  given  to  the  public  in  de- 
Fed.  433.  termining  that  a  proposed  increase 

It    does    not    apply    to    a    case  in   rates   is   unjust   and   unreason- 

where   the   commission   establishes  able  does  not  operate  to  take  its 

a    standard    for    leakage    in    the  property    for   public   use    without 

plants    of    companies    distributing  just  compensation  or  to  deprive  it 

natural  gas  much  higher  than  that  -of  its  property  without  due  proc- 

previously     recognized,     and     the  ess    of    law.      New    Jersey    Cent, 

rates  previously  fixed   by  statute  Traction   Co.   v.  Board   of  Public 

and  commissions  to  be  charged  by  Utility  Com'rs,  96  N.  J.  L.  90,  113 

such  companies  were  insufficient  to  Atl.  692. 

provide      for      maintaining      such  62  New    Jersey    Cent.     Traction 

standard.     Landori  v.  Court  of  In-  Co.    v.    Board    of    Public    Utility 

dustrial     Relations     of     State     of  Com'rs,   96  N.  J.  L.   90,  113  Atl. 

Kansas,  269  Fed.  433.  692. 

61  New    Jersey    Cent.    Traction  63  New    Jersey    Cent.    Traction 

Co.    V.    Board    of    Public    Utility  Co.    v.    Board    of    Public    Utility 

Com'rs,   96  N.   J.  L.   90,   113   Atl.  Com'rs,  96  N.   J.   L.   90,  113  Atl. 

692.  692. 
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sure  to  render  efficient  service,  but  not  applying  to  deficiencies 
in  tlie  volume  of  gas  furnished,  does  not  deprive  the  company 
of  its  property  without  due  process  of  law  by  requiring  it  to 
furnish  gas  which  nature  does  not  produce  and  thus  penalizing 
it  for  failing  to  do  the  impossible.®*  The  Illinois  commission  has 
no  power  to  force  street  railway  companies  to  improve  their 
business  methods  and  service  by  penalizing'  them  with  a  rate 
which  will  not  return  even  operating  expenses,  and  may  in  fact 
prevent  them  from  rendering  any  service  at  all.®^ 

§  4526.  Reasonableness  of  return  as  a  whole.®®  A  state  has 
no  right  to  segregate  a  commodity  or  a  class  of  traffic  and  com- 
pel a  carrier  to  transport  it  at  a  loss  or  without  substantial 
compensation,  even  though  the  return  from  the  entire  intrastate 
business  of  the  carrier  is  adequate.®''  And  that  portion  of  a 
state  rate  law  which  compels  a  railroad  to  carry  a  class  of 
freight  therein  mentioned  at  a  loss  is  void,  although  the  rates 
under  the  law  taken  as  a  whole  would  give  adequate  return.®' 
A  public  utility  which  is  engaged  in  furnishing  to  the  public, 
through  various  departments  of  its  business,  different  kinds  of 
service  cannot  be  compelled  to  carry  on  a  branch  of  its  business 
which  furnishes  one  kind  of  such  service  at  a  loss  although  at 
the  same  time  its  whole  business  may  be  conducted  at  a  profit.*' 
And  the  fact  that  the  rate  for  electric  power  furnished  large 
consumers  and  the  rates  charged  small  consumers  together  pro- 
duce a  net  income  sufficient  to  prevent  the  company  from  be- 
coming insolvent,  and  sufficient  to  enable  it  to  discharge  its 
duty  to  the  public,  will  not  prevent  it  from  asking  an  increase 

64  Oklahoma  Natural  Gas  Co.  v.  68  Hackworth  v.  Missouri  South- 

OklahoBia,  258  XJ.  S.  234,  66  L.  Ed.  ern  B.  Co.,  286  Mo.  282,  227  S.  W. 

590,  aff'g  78  Okla.  5,  188  Pac.  338.  1032,  15  A.  L.  E.  170. 

66  Chicago    Bys.    Co.    v.    Illinois  69  Mt.   Carmel  Public  Utility   & 

Commerce    Commission,    277    Fed.  Service    Co.     v.    Public    Utilities 

970.  Commission,  297  111.  303,  21  A.  L. 

66  Consideration  of  body  of  rates  E.  5fi.,  130  N.  E.  693. 
ID   determining   reasonableness    of  As  a  company  operating  a  street 
carrier's    rates    for    a    particular  railway  and  also  engaged  in  sell- 
commodity    is    the    subject    of    a  ing  electricity  for  light  and  power, 
note  in  15  A.  L.  E.'l85.  Northern  Illinois  Light  &  Traction 

67Vandalia    E.    Co.    v.    Schnull,  Co.  v.  Commerce   Commission,  302 

255  U.  S.  113,  65  L.  Ed.  539,  rev'g  111.  11,  134  N.  E.  142. 
188  Ind.  87,  122  N.  E.  225. 
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in  rates  charged  large  consumers  where  they,  standing  alone, 
are  noncompensatory.'''''  On  the  other  hand  it  has  been  held 
that  a  public  service  corporation,  such  as  an  electric  power  com- 
pany, may  be  required  to  furnish  service  to  a  given  class  at  a 
loss,  where  its  total  business  is  giving  it  a  fair  return  on  the 
total  capital  invested,'^  and  that  the  fact  that  a  gas  company  is 
compelled  to  furnish  gas  to  small  consumers  at  less  than  cost 
does  not  violate  its  constitutional  rights  where  as  a  whole  the 
rates  fixed  yield  a  fair  return.''*  And  a  telephone  company  can- 
not complain  of  the  refusal  of  the  commission  to  permit  it  to 
make  removal  or  installation  charges,  where  the  rate  fixed  gives 
it  an  adequate  return.''*  If  a  particular  service  cannot  bear  a 
profitable  rate,  then,  to  prevent  confiscation,  the  general  revenues 
must  be  considered.''* 

§  4527.  Reasonableness  as  affected  by  comparison  with  rates 
of  other  companies  or  in  other  localities.  In  fixing  railroad 
rates  it  is  proper  for  the  commission  to  make  comparisons  be- 
tween a  charge  made  by  one  carrier  and  that  made  by  another. 
But  in  so  doing  all  of  the  circumstances  must  be  taken  into  con- 
sideration, such  as  the  distance  of  the  haul,  the  amount  of  com- 
petition, the  amount  of  money  invested  in  particular  roadbed 
and  equipment,  and  the  like.''*  The  fact  that  a  rate  fixed  is 
the  average  rate  charged  by  other  roads  for  similar  service  wiU 
not  justify  the  commission  in  adopting  it,  where  it  finds  that 
the  rates  charged  for  such  service  in  the  state  generally  are, 
as  a  whole,  inequitably  constructed  and  in  many  cases  are  unfair 
and  unjust.''^  Where  the  rate  of  fare  between  two  designated 
points  on  an  interurban  railway  line  is  fixed  by  the  terms  of  a 

70  Public    Utilities     Commission  74  New   St.   Bridge   Co.   v.   Pub- 

of  Kansas  v.  Wichita  Eailroad  &  lie    Service    Commission,    271   Pa. 

Light  Co.,  268  Ted.   37.  19,   114   Atl.   378,   rev'g  judgment 

7X  North    Coast    Power    Co.    v.  76  Pa.  Super.  Ct.  6. 

Kuykendall,    117    Wash.    563,   201  76  Public  Service  Commission  v. 

Pac.  780.                                    J  State,  118  Wash.  629,  204  Pae.  791, 

72  Pacific  Gas  &  Electric  Co.  v.  207  Pac.  688. 

City  &  County  of   San  Francisco,  76  Public  Service  Commission  v. 

273  Fed.  937.  State,  118  Wash.  629,  204  Pac.  791, 

73  State  V.  Public  Service  Com-  207  Pac.  688. 
mission,  —  Mo.  — ,  233  S.  W.  425, 

rev'd  on  other  grounds  43  Sup.  Ct. 
544.     , 
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franchise  contract,  the  Public  Utilities  Cominission  is  not  obliged 
to  adopt  such  rate  as  a  basis  for  determining  the  reasonableness 
of  a  rate  to  other  points  on  the  line  of  such  road.  And  a  rate 
will  not'  be  held  to  be  unreasonable  on  the  sole  ground  that  it 
exceeds  the  sum  of  fares  between  intermediate  points  which  are 
fixed  by  several  independent  franchise  contracts.''^  In  West 
Virginia,  in  fixing  a  specific  rate  applicable  to  a  particular  in- 
dustry, the  commission  may  consider  a  switching  rate  applicable 
in  the  same  district,  and  make  comparison  of  the  service  per- 
formed under  the  switching  rate  with  that  required  under  the 
specific  rate,  and  in  so  doing  is  not  required,  as  a  matter  of 
law,  to  inquire  into  the  reasonableness  of  the  company's  whole 
schedule  of  distance  ratesJ^ 

§4529.  Methods  of  valuation  in  g^eneral.  In  determining 
the  fair  value  of  the  company's  property  as  a  basis  for  fixing 
rates,  there  is  no  single,  fixed  basis  or  rule  which  may  be  fol- 
lowed in  all  eases  to  the  exclusion  of  all  other  considerations, 
but  the  determination  must  depend  upon  the  special  facts  of 
each  case."  There  can  be  no  mathematical  certainty  in  forming 
a  judgment  as  to  the  present  reasonable  value  of  the  property, 
nor  does  any  formula  exist  which  can  be  used  in  all  cases,  but 
the  most  that  can  be  expected  is  a  reasonable  judgment  having 
its  basis  in  a  proper  consideration  of  all  relevant  facts.*" 

§4530.  Original  cost  as  test.  The  original  investment  or 
cost  is  not  conclusive  in  determining  the  present  value  of  the 
property,'^  although  it  must  generally  be  considered.'^     And 

1"' Stark  County  v.  Public  Utili-  cial  rules  and  is  not  a  matter  of 

ties  Commission,  102  Ohio  St.  124,  formula,  but  there  must  be  a  rea- 

131  N.  E.  157.  sonable  judgment,  having  its  basis 

78  Norfolk  &  W.  E.  Co.  v.  Pub-  in   a   proper   consideration    of   all 

lie  Service  Commission,  90  W.  Va.  relevant    facts.      People    ex    rel. 

264,  110  S.  E.  704.  New   York    State    Rys.    v.    Public 

'9  People  v.  Public  Service  Com-  Service    Commission,    202    N.    Y. 

mission,  200  N.  Y.  App.  Div.  268,  App.    Div.    576,    195   N.   Y.    Supp. 

193  N.  Y.  Supp.  186.  174. 

80  City  of  Winona  v.  Wisconsin-  81  Southwestern      Telegraph      & 

Minnesota  Light  &  Power  Co.,  276  Telephone  Co.  v.  City  of  Houston, 

J'ed.  996.  268  Ped.   878,  judgment   afE'd   259 

The  ascertainment  of  present  TJ.  S.  318,  66  L.  Ed.  961;  St.  Jo- 
value  is  not   controlled   by   artifi-  seph     Railway,     Light,     Heat     & 
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original  cost  less  theoretical  accrued  depreciation  is  not  the 
proper  basis  for  valuation.*'  The  original  investment  may  have 
been  reckless  or  improvident,  in  which  case  losses  may  be  sus- 
tained which  the  community  does  not  underwrite,**  while,  on 
the  other  hand,  the  company  is  entitled  to  the  benefit  of  any 
increase  in  the  value  of  the  property  since  it  was  acquired-*^ 
"The  making  of  a  just  return  for  the  use  of  the  property  in- 
volves the  recognition  of  its  fair  value,  if  it  be  more  than  its 
cost.  The  property  is  held  in  private  ownership,  and  it  is  that 
property,  and  not  the  original  cost  of  it,  of  which  the  owner 
may  not  be  deprived  without  due  process  of  law. ' '  *^  The  cost 
of  a  thing  is  evidence  of  its  value,  especially  where  it  appears 
that  it  is  comparatively  new  and  where  it  has  no  established 
market  value,  as  in  the  case  of  second-hand  goods,  lands  not  on 
the  market,  water  in  the  ground,  buildings,,  pipe  lines  laid  in 
the  ground,  and  the  like,  belonging  to  a  water  company.*'' 
Original  investment  or  actual  cost  can  have  no  great  bearing 
on  the  question  of  rates  unless  the  actual  cost  was  incurred 
under  conditions  and  prices  substantially  the  same  as  those  pre- 
vailing at  the  date  of  the  inquiry.**    In  West  Virginia  it  is  held 

Power  Co.  v.  Public  Service  Com-  Telephone    Co.    v.    Public    Service 

mission  of  Missouri,  268  Fed.  267.  Commission   of    Missouri,   43   Sup. 

82  Southwestern      Telegraph      &  Ct.  544,  rev'g  —  Mo.  — ,  233  S. 

Telephone  Co.  v.  City  of  Houston,  W.    425;    People    v.    Public    Serv- 

268   Fed.   878,  judgment  afiE'd  259  ice    Commission,    200    N.   Y.   App. 

U.  S.  318,  66  L.  Ed.  961.  Div.  268,  193  N.  Y.  Supp.  186. 

SSLandon  v.  Court  of  Industrial  Added  value  resulting  from  ex- 

Eelations  of  State  of  Kansas,  269  tensions  and  improvements  is  not 

Fed.  433.  appreciation      within      this      rule. 

Pre-war  cost  less  depreciation  is  People  v.  Public  Service  Commis- 

not  the   exclusive   criterion.     Peo-  si  on,  200  N.  Y.  App.  Div.  268,  193 

pie  ex  rel.  New  York  State  Eys.  N.  Y.  Supp.  186. 

v.  Public  Service  Commission,  202  86  State     of     Missouri     ex     rel. 

N.   Y.   App.   Div.   576,   195   N.   T.  Southwestern   Bell    Telephone    Co. 

Supp.  174.  V.    Public   Service    Commission   of 

84  Southwestern      Telegraph      &  Missouri,   43    Sup.    Ct.    544,   rev'g 

Telephone  Co.  v.  City  of  Houston,  —  Mo.  — ,  233  S.  W.  425. 

268  Fed.   878,  judgment   aff'd  259  STXTnion    Hollywood   Water   Co. 

V.  S.  318,  66  L.  Ed.  961.  v.   City   of  Los  Angeles,  184  Cal. 

86  Southwestern      Telegraph      &  535,  195  Pac.  55. 

Telephone  Co.  v.  City  of  Houston,  88  Alton    Water    Co.    v.    Illinois 

268  Fed.   878,  judgment  aff'd  259  Commerce    Commission,    279    Fed. 

U.  S.  318,  66  L.  Ed.  961;  State  of  869. 
Missouri  ex  rel.  Southwestern  Bell 
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that  the  original  cost  considered  in  connection  with  the  history 
and  growth  of  the  utility  and  the  value  of  the  service  rendered 
constitute  the  principal  elements  to  be  considered.^^  Where 
an  ordinance  requiring  a  company  to  accept  the  cost  of  its 
physical  plant  as  the  basis  for  rate  making  is  not  binding  on 
the  city,  the  company  is  not  bound  by  it,  and  is  not  estopped 
to  assert  that  it  is  not  so  bound  although  it  has  accepted  and 
acted  upon  it.®" 

§  4531.  Present  value  as  test — General  rule.  The  reasonable 
present  value  of  the  property  devoted  to  the  public  service  is 
the  proper  test.'^  And  its  value  is  to  be  determined  as  of  the 
time  when  the  inquiry  is  made  regarding  the  rates.®'' 

"It  is  impossible  to  ascertain  what  will  amount  to  a  fair 
return  upon  properties  devoted  to  public  service  without  giving 
consideration  to  the  cost  of  labor,  supplies,  etc.,  at  the  time  the 
investigation  is  made.  An  honest  and  intelligent  forecast  of 
probable  future  values,  made  upon  a  view  of  all  the  relevant 
circumstances,  is  essential. ' '  ®^    Enhanced  values  due  to  the  late 


89Bluefield  Water  Works  &  Im- 
provement Co.  V.  Public  Service 
Commission,  89  W.  Va.  736,  110  8. 
E.  205,  certiorari  denied  258  TJ. 
S.  622,  66  L.  Ed.  796. 

80  City  of  Houston  v.  South- 
western Bell  Tel.  Co.,  259  V.  S. 
318,  66  L.  Ed.  961,  aff'g  268  Fed. 
878. 

91  Galveston  Elec.  Co.  v.  City  of 
Galveston,  258  U.  S.  388,  66  L. 
Ed.  678,  aff'g  272  Fed.  147;  Alton 
Water  Co.  v.  Illinois  Commerce 
Commission,  279  Fed.  869;  City  of 
Winona  v.  Wisconsin  Minnesota 
Light  &  Power  Co.,  276  Fed.  996; 
Potomac  Elec.  Power  Co.  v.  Pub- 
lie  Utilities  Commission  of  Dis- 
trict Columbia,  276  Fed.  327;  St. 
Joseph  Eailway,  Light,  Heat  & 
tower  Co.  v.  Public  Service  Com- 
mission of  State  of  Missouri,  268 
Fed.  267;  State  v.  Kuykendall,  119 
Wash.  107,  205  Pae.  8;  Bluefield 
Water  Works  &  Improvement  Co. 


V.  Public  Service  Commission,  89 
W.  Va.  736,  110  S.  E.  205,  certio- 
rari denied,  258  U.  S.  622,  66  L. 
Bd.  796. 

92  State  of  Missouri  ex  rel. 
Southwestern  Bell  Telephone  Co. 
v.  Public  Service  Commission  of 
Missouri,  43  Sup.  Ct.  544,  rev'g  — 
Mo.  — ,  233  S.  W.  425;  City  of 
Houston  v.  Southwestern  Bell  Tel. 
Co.,  259  U.  S.  318,  66  L.  Ed.  961, 
aff'g  268  Fed.  878;  City  of  Winona 
V.  Wisconsin-Minnesota  Light  & 
Power  Co.,  276  Fed.  996;  Potomac 
Elec.  Power  Co.  v.  Public  Utilities 
Commission  of  District  of  Colum- 
bia, 276  Fed.  327;  Petersburg  Gas 
Co.  V.  City  of  Petersburg,  132  Va. 
82,  110  S.  E.  533;  State  v.  Kuy- 
kendall, 119  Wash.  107,  205  Pae. 
3;  City  of  Huntington  v.  Public 
Service  Commission,  89  W.  Va. 
703,  110  S.  E.  192. 

9S  State  of  Missouri  ex  rel. 
Southwestern  Bell  Telephone  Co.  v. 
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war,**  and  enhanced  costs  of  material,  labor,  supplies,  etc.,  over 
those  prevailing  at  the  time  of  previous  valuations'*  must  be 
taken  into  consideration.  And  pre-war  prices  should  not  be 
taken  as  practically  the  sole  basis  for  determining  reproduction 
cost,  where  prices  have  not  returned  to  the  pre-war  level.'®  But 
valuation  cannot  be  based  on  mere  transitory  variations  in  prices. 
And  rates  cannot  be  reduced  in  periods  of  acute  business  de- 
pression on  the  theory  that  a  valuation  of  the  plant  has  been 
fixed  thereby  nor  increased  in  periods  of  enormous  and  temporary 
inflation  on  the  theory  that  the  value  of  the  plant  for  rate-making 
purposes  has  been  thereby  increased.'''  It  has  been  said  that 
there  is  no  such  thing  as  a  "normal  construction  cost,"  using 
that  term  in  the  sense  of  a  standard  to  which  the  cost  of  con- 
struction tends  to  return  after  variations  therefrom.'* 


Public  Service  Commission  of 
Missouri,  43  Sup.  Ct.  544,  rev'g 
—  Mo.  — ,  233  S.  W.  425. 

94  In  fixing  the  value  of  prop- 
erty during  1916  it  was  held  error 
to  take  as  a  basis  its  fair  value 
as  of  July  1,  1914,  plus  the  net 
additional  expenditures  on  the 
property  subsequent  to  that  date, 
without  taking  into  consideration 
the  increased  value  of  the  prop- 
erty, due  to  the  war,  as  shown  by 
the  evidence.  Potomac  Elec. 
Power  Co.  v.  Public  Utilities  Com- 
mission of  District  of  Columbia, 
276  Fed.  327. 

96  State  of  Missouri  ex  rel. 
Southwestern  Bell  Telephone  Co. 
v.  Public  Service  Commission  of 
Missouri,  43  Sup.  Ct.  544,  rev'g  — 
Mo.  — ,  233  S.  W.  425. 

96  Petersburg  Gas  Co.  v.  City  of 
Petersburg,  132  Va.  82,  110  S.  E. 
533. 

97  Galveston  Elec.  Co.  v.  City 
of  Galveston,  272  Ped.  147,  judg- 
ment aff'd  258  tr.  S.  388,  66  L.  Ed. 
678.  And  see  Alton  Water  Co. 
v.  Illinois  Commerce  Commission, 
279  Fed.  869. 


Findings  of  a  master  that  prices 
obtaining  at  the  time  of  the 
valuation  of  a  street  railway  in 
1920  were  transitory  and  not 
likely  to  continue,  and  that  a 
price  level  of  33J/J  per  cent,  above 
the  pre-war  cost  was  a  fair  esti- 
mate in  arriving  at  a  rate  basis, 
approved.  Galveston  Elec.  Co.  v. 
City  of  Galveston,  272  Fed.  147, 
judgment  afif'd  258  U.  S.  388,  66 
L.  Ed.  678. 

In  a  period  of  changing  values, 
a  decided  tendency  to  higher  or 
lower  values  may  be  judicially 
noticed  and  considered.  Galveston 
Elec.  Co.  V.  City  of  Galveston, 
258  U.  S.  388,  66  L.  Ed.  678,  afC'g 
272  Fed.  147;  Georgia  Ey.  & 
Power  Co.  v.  Railroad  Commission 
of  Georgia,  278  Fed.  242. 

Public  utility  rate  valuations  as 
affected  by  advance  in  price  con- 
ditions due  to  "World  War  is  the 
subject  of  a  note  in  20  A.  l/.  E. 
555. 

98  City  of  Winona  v.  Wisconsin- 
Minnesota  Light  &  Power  Co.,  276 
Fed.  996. 
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§4532i. —  What  constitutes  "value"  in  general.  "Value," 
as  applied  to  rate  making,  does  not  mean  what  the  property  is 
worth  as  an  income  producing  instrumentality,  nor  the  price  for 
which  it  would  sell  or  could  be  bought,  nor  its  worth  because  of 
its  being  a  monopoly  or  the  holder  of  rights,  privileges,  franchises, 
etc.,  accorded  it  over  others  to  enable  it  to  perform  its  public 
duty,  but  it  means  that  just  and  equitable  amount  upon  which, 
under  all  of  the  circumstances,  the  return  allowed  to  the  utility 
should  be  computed.'*  What  is  a  reasonable  value  is  a  question 
of  fact,  the  solution  of  which  calls  for  the  exercise  of  sound 
judgment  and  common  sense. ^  In  determining  the  value  of  a 
plant  the  court  is  not  compelled  to  take  the  estimate  of  any  wit- 
ness as  a  whole,  but  may  accept  such  opinion  on  one  item  as  to 
which  it  is  the  lowest  and  reject  it  on  others  and  compute  the 
value  on  the  combined  lowest  estimates  of  all  or  any  number  of 
the  witnesses.^  Generally  both  cost  of  reproduction^  and  the 
original  cost*  must  be  considered  in  fixing  present  value.  A 
lighting  company  has  a  right  to  have  a  contract  under  which  it 
purchases  electricity  from  another  company  valued  and  that 
valuation  considered  in  fixing  the  rate  to  be  charged  by  it  to 
consumers  of  electricity.^  Pipe  bonuses  received  by  a  water 
company  from  subdividers  of  land  for  extending  its  mains  into 
proposed  subdivisions  of  land  and  money  exacted  from  con- 
sumers ostensibly  to  pay  the  cost  of  laying  connecting  pipes  from 
the  mains  to  the  property  lines  and  for  installing  meters  should 
be  considered  as  a  part  of  the  company's  capital  investment 
rather  than  as  receipts  from  operation.^  But  profits  derived 
from  such  contributions,  consisting  in  the  difference  between 
the  amounts  contributed  and  the  cost  of  making  the  additions  to 
the  system,  are  to  be  regarded  either  as  donations  to  the  com- 
pany or  as  money  held  by  it  subject  to  the  demand  of  the  payers, 
and  are  not  to  be  considered  in  determining  the  reasonableness 

99  Petersburg    Gas    Co.    v.    City  3  See  §4543,  infra. 

of  Petersburg,  132  Va.  82,  110  S.  4  See  §  4530,  supra. 

E.  533.  6  Valparaiso     Lighting     Co.     v. 

1  Petersburg  Gas  Co.  v.  City  of  Public  Service  Commission,  —  Ind. 
Petersburg,  132  Va.  82,  110  S.  E.  — ,  129  N.  E.  13. 

533.  6  Union    Hollywood    "Water    Co. 

2  Union  Hollywood  Water  Co.  v.  City  o£  Los  Angeles,  IS''-  Cal. 
V.  City  of  Los  Angeles,  184  Cal.      535,  195  Pae.  55. 

535,  195  Pac.  55.  i 
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of  rates.'  Contributions  towards  the  construction  of  the  com- 
pany's plant  made  by  the  localities  served  should  not  be  included 
in  determining  the  capital  investment.^  Present  patrons  should 
not  be  required  to  pay  a  full  return  on  over-developments  to 
meet  probable  future  demands.^  And  a  utility  cannot  properly 
be  allowed  a  rate  which  will  give  it  an  income  on  investments 
for  extensions  and  improvements  not  already  made.^*  The 
action  of  a  commission  in  fixing  the  rate  to  be  paid  by  a  power 
company  for  hydroelectric  energy  to  be  purchased  from  an 
irrigation  district,  after  the  latter  had  constructed  a  power 
plant,  in  the  future  was  held  not  to  be  invalid  because  the  com- 
mission took  into  account  properties  and  plant  of  the  district 
which  were  not  in  existence  at  the  time  of  the  determination  so 
that  the  cost  of  their  construction  and  of  their  output  could  not 
be  known.^^  A  company  managed  by  its  ofScers  and  agents  is 
not  entitled  to  a  separate  allowance  for  efficient  management, 
regardless  of  whether  such  officers  and  agents  were  paid  just 
compensation  for  their  services  or  not.^^  In  fixing  rates  to  be 
charged  for  gas  in  a  particular  community  by  a  company  which 
supplies  several  communities,  the  company  is  not  entitled  to  an 
allowance  for  the  full  value  of  an  exclusive  right  acquired  by 
it  to  use  patented  devices  and  processes  in  all  of  such  com- 
munities, but  consumers  in  the  community  in  question  can  only 
be  charged  with  the  reasonable  cost  or  value  of  the  right  to 
use  such  devices  and  processes  in  such  community.^* 

§  4534.  —  Valuation  of  lands  owmed  hj  company.  The  value 
of  real  estate  used  or  useful  in  the  operation  of  the  plant  is  not 

7  Union  Hollywood  "Water  Co.  TJ.  S.  622,  66  L.  Ed.  796;  City  of 
V.  City  of  Los  Angeles,  184  Cal.  Huntington  v.  Public  Service 
535,  195  Pac.  55.  Commission,   89    "W.   Va.    703,   110 

8  North     Coast     Power     Co.     v.  S.  E.  192. 

Kuykendall,    117    "Wash.    563,    201  11  "Water    Users'    &    Taxpayers' 

Pac.  780.  Ass'n  v.  Eailroad  Commission,,— 

SKittanning  Tel.   Co.   v.   Public  Cal.  — ,  205  Pac.  682. 

Service  Commission,  77  Pa.  Super.  12  Pacific  Gas  &  Electric  Co.  v. 

Ct.  86.  City   &  County  of  San  Francisco, 

lOBluefield  "Water  "Works  &  Im-  273  Fed.  937. 

provement    Co.    v.    Public    Service  IS  Pacific  Gas  &  Electric  Co.  v. 

Commission,    89    "W.    Va*.    736,    110  City  &  County  of  San  Francisco, 

S.    E.    205,    certiorari    denied    258  273  Fed.  937. 
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subject  to  any  reductions.^*  A  water  company  is  entitled  to  have 
a  reasonable  valuation  placed  upon  the  bed  of  a  river,  purchased 
and  owned  by  it,  for  rate  making  purposes.^^  As  a  rule  the 
value  of  springs  on  land  purchased  by  a  water  company  as  a 
source  of  water  supply,  in  proximity  to  the  municipality  served, 
will  be  limited  to  the  actual  amount  invested  therein,  especially 
where  there  are  other  natural  sources  of  supply  that  may  be 
obtained,  and  the  municipality  must  be  deemed  to  have  been 
located  with  reference  to  the  sources  used  by  the  company.^® 

§  4535.  —  Value  of  property  not  used.  The  value  of  property 
not  used  or  useful  in  the  public  service  should  not  be  con- 
sidered.^' So  the  value  of  abandoned  reservoirs,  pumping  sta- 
tions, or  wells  which  are  not  used  or  useful  for  the  public  service 
cannot  be  considered  in  valuing  the  plant  of  a  water  company.^^ 
And  the  value  of  only  so  much  of  a  reservoir  site  as  is  necessary 
to  the  company's  plant  should  be  congidered.^^ 

§4536.  — Par  or  market  value  of  stock  and  bonds.     The 

capitalization  or  bonded  indebtedness  of  a  public  service  com- 
pany ordinarily  is  no  test  of  the  value  of  the  property.^"  An 
excessive  bond  issue  will  be  disregarded  in  determining  the  value 
of  the  property,  where  the  company  has  neither  cash,  property 
nor  anything  else  to  represent  its  proceeds.^!  The  company  is 
entitled  to  a  fair  return  upon  the  value  of  its  property  appro- 
priated to  the  public  benefit,  and  not  upon  the  amount  of  stock 

14  Petersburg  Gas  Co.  v.  City  of  Public  Service  Commission,  76  Pa. 
Petersburg,  132  Va.  82,  110  S.  E.  Super.  Ct.  386;  Beaver  Valley 
533.  Water  Co.  v.  Public  Service  Com- 

15  Beaver   Valley   Water   Co.   v.  mission,    76    Pa.    Super.    Ct.    255, 
Public  Service  Commission,  76  Pa.  aff'd  271  Pa.  358,  114  Atl.  373. 
Super.  Ct.  255,  afi'd  271  Pa.  358,  19  Union    Hollywood   Water    Co. 
114  Atl.  373.  v.   City  of  Los  Angeles,   184  Cal. 

lesiuefield  Water  Works  &  Im-  535,  195  Pae.  55. 

provement   Co.   v.   Public    Service  20  City  of  Huntington  v.  Public 

Commission,   89   W.   Va.    736,   110  Service    Commission,    89    W.    Va. 

S.  E.  205,  certiorari  denied,  258  U.  703,    110     S.     E.     192>     citing     7 

S.  622,  66  L.  Ed.  796.  Fletcher  Cye.  Corp.  §  4536. 

1'  Kittanniug  Tel.  Co.  v.  Public  21  As  a  bond  issue  of  $100,000  by 

Service  Commission,  ,77  Pa.  Super,  a  water  company  in  which  $24,250 

"*•  ^6-  had  been  invested,  and  which  sup- 

18  Newport  Home  Water  Co.  v.  plied  a  small  village  with  water, 
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it  has  issued  or  the  debts  it  may  owe.''^  And  it  is  entitled  to 
such  a  return  upon  the  fair  value  of  the  whole  of  such  property 
regardless  of  the  fact  that  the  whole  or  a  part  of  it  is  encumbered 
by  a  bonded  indebtedness  which  is  a  lien  against  it,  and  its  net 
earnings  cannot  lawfully  be  measured  by  a  reasonable  return 
upon  the  difference  between  its  outstanding  indebtedness  and  the 
full  fair  value  of  the  property,  plus  interest  on  such  indebted- 
ness.2*  Where  the  company's  stock  and  bonds  represent  money 
actually  employed  in  the  business,  the  amount  of  interest  annual- 
ly paid  on  its  indebtedness  and  the  dividends  it  pays  or  can  pay 
upon  its  stock  are  material  and  forceful  elements  to  be  considered 
in  the  ascertainment  of  a  reasonable  and  fair  return  upon  its 
capital.** 

§4537.  — Value  as  "going  concern"  as  item.  Going  con- 
cern value  has  been  defined  to  be  "the  difference  between  the 
value  of  the  plant  as  a  going  concern  and  its  value  as  a  con- 
structed but  idle  plant" ;  *^  and  also  as  "the  amount  equal  to  the 
deficiency  of  net  earnings  below  a  fair  return  on  the  actual  in- 
vestment, due  solely  to  the  time  and  expenditures  reasonably 
necessary  and  proper  to  the  development  of  the  business  and 
property  to  its  present  stage,  and  not  comprised  in  the  valuation 
of  the  physical  property.  It  is  an  allowance  for  losses  during 
the  lean  years  while  business  is  being  developed  and  the  corpora- 
tion was  not  receiving  a  fair  return. ' '  *^  There  are  numerous 
holdings  to  the  effect  that  the  property  should  be  valued  as  a 
going  concern,  and  due  allowance  made  therefor,*''    The  supreme 

Highspire     Water     Co.     v.     Public  290;    Beaver    Val.    Water    Co.    v. 

Service  Commission,  76  Pa.  Super.  Public  Service  Commission,  76  Pa. 

Ct.  504.  Super.  Ct.   255,  aff'd  271  Pa.  358, 

22  Petersburg  Gas  Co.  v.  City  of  114  Atl.  373. 

Petersburg,  132  Va.  82,  110  S.  E.  26  People  v.  Public  Service  Com- 

533.  mission,  200  N.  T.  App.  Div.  268, 

23  City  of  Huntington  v.  Public       193  N.  Y.  Supp.  186. 

Service    Commission,    89    W.    Va.  27  Alton    Water    Co.    v.    Illinois 

703,  110  S.  E.  192.  Commerce    Commission,    279    Fed. 

24  City  of  Huntington  v.  Public  869;  Southwestern  Telegraph  & 
Service  Commission,  8'9  W.  Va.  Telephone  Co.  v.  City  of  Houston, 
703,  110  S.  E.  192.  268  Fed.   878,  judgment  aff'd  259 

25  Ben  Avon  Borough  v.  Ohio  U.  S.  318,  66  L.  Ed.  961;  Public 
Val.  Water  Co.,  271  Pa.  346,  114  Service  Commission  v.  Beaver  Val- 
Atl.  »69,  aff'g  75  Pa.   Super.   Ct.  ley   Water   Co.,   271  Pa.  358,   114 
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court  of  the  United  States  has  held  that  whether  going  concern 
value  should  be  considered  and  allowed  at  aU  in  determining  the 
base  for  rate-making,  and  if  allowed  what  the  amount  of  it 
should  be,  depends  upon  the  financial  history  of  the  company .2* 
It  has  been  held  that  where  a  fair  return  was  not  received  from 
the  beginning,  an  item  for  going  concern  value  should  be 
separately  allowed,  but  that  the  allowance  should  be  limited  to 
losses  actually  incurred,  and  that  if  there  was  a  fair  return  from 
the  start  the  company  has  received  all  that  it  is  entitled  to  in 
this  respect,*'  and  it  has  also  been  held  that  where  valuation  has 
been  made  on  the  basis  of  a  plant  in  full  operation,  with  due 
allowance  for  reproduction  cost  and  all  overhead  expenses  dur- 
ing construction,  including  organization  costs,  an  addition  for 
development  cost  or  cost  of  attaching  business  is  not  allowable 
as  going  concern  value.^*  Before  anything  can  be  allowed  as 
capital  for  losses  sustained  by  the  company  during  the  period 
of  the  development  of  its  business,  there  must  be  some  evidence 
as  to  its  gross  revenues  and  operating  expenses  during  that 
time,  and  no  such  allowance  can  be  made  where  there  is  nothing 
to  show  that  its  business  was  not  profitable  from  the  beginning.^^ 
In  determining  the  income  of  a  company  for  a  particular  year 
for  the  purpose  of  estimating  going  concern  value,  the  excess 
over  ordinance  rates  collected  by  the  company  and  impounded 
by  order  of  the  court  pending  determination  of  the  validity  of 
the  ordinance,  should  not  be  included,  where  the  ordinance  rates 
have  been  adjudged  to  be  valid.** 

Atl.  373,  afe'g   76  Pa.   Super.   Ct.  318,  66  L.  Ed.  961,  aff'g  268  Fed. 

255;   Ben  Avon   Borough   v.    Ohio  878. 

Valley  Water  Co.,  271  Pa.  346,  114  29  Where  a  fair  return  was  not 

Atl.  369,   aff'g   75  Pa.   Super.   Ct.  received    from   the    beginning,    an 

290;  Newport  Home  Water  Co.  v.  item    for    going    value    should    be 

Public     Service     Commission,     76  separately     allowed.       People     v. 

Pa.  Super.  Ct.  386.  Public  Service  Commission,  200  N. 

An  allowance  of  approximately  Y.  App.  Div.  268,  193  N.  Y.  Supp. 

12  per  cent,   of  the  value   of  the  186. 

physical  property   of   a   gas   com-  30  Galveston  Blee.  Co.  v.  City  of 

pany  for  going  concern  value  held  Galveston,  272  Fed.  147,  aff'd  258 

fair  and  just.    Pacific  Gas  &  Elec-  TJ.  S.  388,  66  L.  Ed.  678. 

trie  Co.  v.  City  &  County  of  San  31  Newport  Home  Water  Co.  v. 

Francisco,  273  Fed.  937.  Public  Service  Commission,  76  Pa. 

28  City    of    Houston    v.    South-  Super.  Ct.  386. 

western  Bell  Tel.  Co.,  259  U.  S.  32  Union   Hollywood   Water  Co. 
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§4538.  — Franchise  as  item  of  value.  A  sum  paid  to  the 
public  for  a  franchise  is  to  be  added  to  the  cost  of  the  property.'^ 
But  it  has  been  held  that  no  allowance  should  be  made  for  the 
value  of  a  free  franchise,^*  at  least  where  it  is  not  exclusive  and 
has  no  peculiar  value.'* 

§  4539.  —  Good-will  as  item  of  value.  Good-will  is  not  to  be 
considered  in  determining  whether  a  rate  is  confiscatory.'^ 


§  4541.  —  Deduction  for  depreciation.'''  A  deduction  for  de- 
preciation should  be  made  in  determining  reproduction  cost" 
or  present  value.'^  A  depreciation  reserve  is  properly  deducted 
in  determining  value,  although  it  has  been  expended  in  making 
extensions  and  betterments.*"  "The  element  of  depreciation 
should  not  be  measured  by  a  theoretical  yardstick,  but  should  be 
determined  by  a  careful  consideration  of  the  actual  facts  touch- 
ing the  physical  condition  of  each  particular  plant  under  con- 
sideration. ' '  *i     The  value  of  the  property  cannot  be  enhanced 


V.  City  of  Los  Angeles,  184  Cal. 
535,  195  Pae.  55. 

83  Georgia  Ey.  &  Power  Co.  v. 
Eailroad  Commission  of  Georgia, 
278  Fed.  242. 

Si  Georgia  Eailway  &  Power  Co. 
V.  Eailroad  Commission  of  Geor- 
gia, 278  Fed.  242. 

An  item  charged  on  the  books  to 
the  account  of  franchise,  entered 
to  offset  the  par  value  of  securi- 
ties issued,  and  not  representing 
the  investment  of  any  money,  the 
property  having  been  bought  at 
receiver's  sale,  held  properly  de- 
ducted from  the  book  assets.  Peo- 
ple V.  Public  Service  Commission, 
200  N.  Y.  App.  Div.  268,  193  N. 
Y.  Supp.  186. 

SB  Pacific  Gas  &  Electric  Co.  v. 
City  &  County  of  San  Franeiseo, 
273  Fed.  937. 

86  Galveston  Elec.  Co.  v.  City  of 
Galveston,  258  TJ.  S.  388,  66  L. 
Ed.  678,  aflf'g  judgment  272  Fed. 
147. 


37  Depreciation  fund,  see  §  4547, 
infra. 

88  Galveston  Elec.  Co.  v.  City  of 
Galveston,  272  Fed.  147,  aff'd  258 
U.  S.  388,  66  L.  Ed.  678;  State  v. 
Public  Service  Commission,  —  Mo. 
— ,  233  S.  W.  425,  rev'd  on  other 
grounds  43  Sup.  Ct.  544;  Beaver 
Valley  "Water  Co.  v.  Public  Serv- 
ice Commission,  76  Pa.  Super.  Ct. 
255,  aff'd  271  Pa.  358,  114  Atl. 
373. 

Percentage  used  by  master  in 
figuring  depreciation  of  a  gas 
company's  plant  approved.  City 
of  Winona  v.  "Wisconsin-Minnesota 
Light  &  Power  Co.,  276  Fed.  996. 

89  Union  Hollywood  "Water  Co. 
V.  City  of  Los  Angeles",  184  Cal. 
535,  195  Pac.  55. 

40  People  v.  Public  Service  Com- 
mission, 200  N.  Y,  App.  Div.  368, 
193  N.  Y.  Supp.  186. 

41  Landon  v.  Court  of  Industrial 
Eelations  of  State  of  Kansas,  269 
Fed.    433.      And   see   to   the   same 
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by  adding  an  accrued  depreciation,  due  to  the  failure  of  the 
company  to  exact  sufficient  returns  to  keep  the  investment  un- 
impaired, or  to  an  improper  application  of  its  earnings.** 

§4542.  — Value  of  property  employed  in  intrastate  as  dis- 
tinguished from  interstate  business.  In  considering,  intrastate 
rates  the  value  of  property  used  in  intrastate  business  should  be 
considered  separately,  and  not  in  connection  with  the  value  of 
property  used  in  interstate  business.*'  In  valuing  the  property 
of  interstate  carriers  under  the  provisions  of  the  interstate  com- 
merce act,  the  Interstate  Commerce  Commission  is  to  include 
that  used  in  intrastate,  as  well  as  that  used  in  interstate,  com- 


§4543.  Cost  of  reproduction  as  test — In  general.*^     It  has 

frequently  been  held  that  cost  of  reproduction  is  to  be  con- 
sidered in  connection  with  other  items  in  determining  the  present 

value  of  the  property.*®  And  the  cost  of  reproduction,  less 
observed  depreciation,  has  been  held  to  be  the  fairest  method, 

where  the  company  has  not  been  allowed  to  earn  in  the  past  a  de- 
preciation reserve  greater  than  the  observed  depreciation.*''    On 

effect,  City  of  Winona  v.  Wiseon-  Potomac  Elec.  Power  Co.  v.  Pub- 
sin-Minnesota  Light  &  Power  Co.,  lie  Utilities  Commission  of  Dis- 
276  Fed.  996.  trict   of   Columbia,   276   Fed.   327; 

42  Newport  Home  Water  Co.  v.  Landon  v.  Court  of  Industrial  Be- 
Publie  Service  Commission,  76  Pa.  lations  of  State  of  Kansas,  269 
Super.  Ct.  386.  Fed.  433;  Beaver  Valley  Water  Co. 

43  Cumberland  Telephone  &  Tele-  v.  Public  Service  Commission,  76 
graph  Co.  v.  Louisiana  Public  Pa.  Super.  Ct.  255,  aff'd  271  Pa. 
Service  Commission,  283  Fed.  215.  358,  114  Atl.  373. 

44Eailroad  Commission   of  Wis-  The  cost  of  reproduction  method 

eonsin  v.  Chicago,  B.  &  Q.  K.  Co.,  may  be   used  in   ascertaining  the 

257  U.  S.  563,  66  L.  Ed.  371.  present  value  of  the  plant,  when 

45 "The  Physical  Value  Fallacy  it  is  reasonably  applied  and  when 

in  Rate  Cases,"  is  the  subject  of  the  cost  of  reproducing  the  prop- 

an  article  by  Robert  L.   Hale  in  crty   may   be    ascertained   with   a 

30  Tale  Law  Journal,  710.  proper   degree   of  certainty.     G-al- 

46  State     of     Missouri     ex     rel.  veston  Elec.  Co.  v.  City  of  Galves- 

Southwestern   Bell   Telephone    Co.  ton,  272  Fed.  147,  judgipent  aff'd 

V.  Public  Service    Commission   of  258  U.  S.  388,  66  L.  Ed.  678. 

Missouri,   43   Sup.    Ct.    544,   rev'g  47  Petersburg  Gas  Co.  v.  City  of 

—  Mo.  — ,  233  S.  W.  425;  City  of  Petersburg,  132  Va.   82,  110  S.  E. 

Winona     v.     Wisconsin-Minnesota  533. 
Light  &  Power  Co.,  276  Fed.  996; 
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the  other  hand,  it  has  been  held  that  reproduction  cost  new,  less 
depreciation,  is  not  a  necessary  or  controlling  element  in  all 
cases,  and  will  not  always  be  adopted  as  controlling;**  that  a 
slavish  adherence  to  it  is  not  required,**  and  that  it  is  not  neces- 
sarily the  same  as  reasonable  value  as  of  the  time  the  service 
is  rendered,  and  that  while  it  may  be  considered,  it  is  not  con- 
trolling, and  that  other  relevant  facts  should  not  be  ignored.^" 
And  it  has  been  said  that  except  where  there  has  been  an  actual, 
considerable,  and  more  than  temporary  increase  in  values  and 
costs,  the  actual  investment  shown  upon  the  books  of  the  cor- 
poration, fully,  fairly  and  honestly  kept,  is  a  more  certain  and 
true  guide  to  the  reasonable  average  return  upon  the  capital 
actually  expended  than  is  the  fluctuating  uncertainty  which  at- 
tends upon  the  attempt  to  apply  the  reproduction  cost,  less  de- 
preciation, as  the  sole  or  the  controlling  element  in  determining 
fair  value.*^  This  test  has  been  rejected  in  "West  Virginia, 
where  it  has  been  held  that  it  cannot  be  adopted  with  fairness 
to  the  utility  or  to  the  public.*^  The  cost  of  reproduction  method 
does  not  justify  acceptance  of  results  which  depend  upon  mere 
conjecture.^*  And  mere  expert  estimates  of  present  cost  of  re- 
production should  not  be  accepted  as  conclusive  evidence  of 
present  value.^* 

Expense  incurred  by  a  street  railway  company  in  raising  the 
grade  of  its  tracks  as  a  part  of  the  general  grade  raising  of 
the  city  of  Galveston  is  to  be  allowed  in  determining  its  repro- 
duction cost.®^     In  fixing  the  valuation  of  a  water  company's 

48  People  ex  rel.  New  York  State  52  Bluefield  Water  Works  &  Im- 
Eys.  V.  Public  Service  Commission,  provement  Co.  v.  Public  Service 
202  N.  Y.  App.  Div.  576,  195  N.  Commission,  89  W.  Va.  736,  110  S. 
Y.  Supp.  174;  People  v.  Public  E.  205,  certiorari  denied  258  V. 
Service     Commission,     200    N.    Y.  S.  622,  66  L.  Ed.  796. 

App.    Biv.    268,    193   N.    Y.    Supp.  63  Galveston    Elec.    Co.    v.    City 

1&6.  of  Galveston,  272  Eed.  147,  judg- 

49  Georgia  Railway  &  Power  Co.  ment  aff 'd  258  TJ.  S.  388,  66  L.  Ed. 
V.  Railroad  Commission  of  Georgia,  678. 

278  Fed.  242.  64  Potomac   Elec.    Power   Co.  v. 

60  City  of  Winona  v.  Wisconsin-  Public  Utilities  Commission  of 
Minnesota  Light  &  Power  Co.,  276  District  of  Columbia,  276  Fed.  327. 
Fed.  996.  65  Galveston  Elec.  Co.  v.  City  of 

61  People  V.  Public  Service  Com-  Galveston,  272  Fed.  147,  aff'd  258 
mission,   200  N.  Y.  App.  Div.  268,  TJ.   S.   388,   66  L.   Ed.  678. 

193  N.  Y.  Supp.  186. 
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plant  an  allowance  should  be  made  for  the  reproduction  cost 
of  an  abutment  built  by  a  railroad  company  as  a  part  of  a 
dam  belonging  to  the  water  company  under  an  agreement  that 
in  consideration  thereof  it  could  be  used  for  railroad  purposes 
also,^^  and  for  the  reproduction  value  of  parallel  pipe  lines 
purchased  by  the  company  from  a  competing  company,  though 
they  are  not  used  to  their  full  capacity.^''  And  the  company 
is  also  entitled  to  an  allowance  for  the  cost  of  repaying  streets 
over  its  lines  where  it  has  actually  been  required  to  repave, 
but  not  for  the  cost  of  paving  over  lines  laid  before  the  streets 
where  they  are  located  were  paved,  nor  for  the  reproduction 
cost  of  service  lines  for  the  use  of  consumers  where  the  cost 
of  installing  them  was  paid  by  the  consumers.^*  No  allowance 
is  to  be  made  for  the  estimated  cost  of  cutting  and  replacing 
pavement  over  gas  mains  in  figuring  the  cost  of  reproduction 
of  a  gas  plant.^' 

§4544.  — Overhead  charges.  According  to  some  of  the 
courts,  interest  paid  on  bonds  or  for  securing  money,®"  and 
hypothetical  brokerage  fees  ®i  cannot  be  considered  in  deter- 
mining the  cost  or  value  of  the  property  as  a  basis  for  fixing 
rates,  but  that  such  charges  must  be  taken  care  of  annually  and 
not  capitalized  on  for  a  permanent  earning  basis.  But  other 
courts  have  held  that  interest  during  the  period  of  construction 
and  brokerage  on  the  sale  of  the  company's  bonds,®^  costs  pre- 
ss Public  Service  Commission  v.  60  Galveston  Elec.  Co.  v.  City  of 
Beaver  Valley  Water  Co.,  271  Pa.  Galveston,  272  Fed.  147,  judgment 
358,  114  Atl.  373,  aff'g  76  Pa.  aff'd  258  TJ.  S.  388,  66  L.  Ed.  678. 
Super.  Ct.  255.  61  Galveston  Elec.  Co.  v.  City  of 
WBen  Avon  Borough  v.  Ohio  Galveston,  272  Fed.  147,  aflf'd  258 
Valley  Water  Co.,  271  Pa.  346,  114  U.  S.  388,  66  L.  Ed.  678. 
Atl.  369,  aff'g  75  Pa.  Super.  Ct.  Since  "the  base  value  consid- 
290;  Public  Service  Commission  v.  ered  is  the  present  value,  that  value 
Beaver  Valley  Water  Co.,  271  Pa.  must  be  measured  by  money;  and 
358,  114  Atl.  373,  aff'g  76  Pa.  the  customary  cost  of  obtaining 
Super.  Ct.  255.  ,  the  money  is  immaterial."  Gal- 
68  Beaver  Valley  Water  Co.  v.  veston  Elec.  Co.  v.  City  of  Galves- 
Public  Service  Commission,  76  Pa.  ton,  258  XJ.  S.  388,  66  L.  Ed.  678, 
Super.  Ct.  255,  aff'd  271  Pa.  358,  aff'g  272  Fed.  147. 
114  Atl.  373.  62  Ben  Avon  Borough  v.  Ohio 
M  Pacific  Gas  &  Electric  Co.  v.  Val.  Water  Co.,  271  Pa.  346,  114 
City  &  County  of  San  Francisco,  Atl.  369,  aff'g  75  Pa.  Super.  Ct. 
273  Fed.  937.                                              290;    Beaver  Valley   Water   Co.   v. 
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liminary  to  construction,  such  as  promotion  costs,  franchise 
fees,  ete.,®^  and  overhead  expenses,  such  as  preliminary  legal, 
administration  and  engineering  expenses,  incurred  in  construc- 
ting, organizing  and  developing  the  plant,^*  should  be  con- 
sidered as  a  principal  expense  and  included  in  the  capitalization 
of  the  company  as  a  permanent  charge  in  fixing  valuation.  It 
has  been  held  that  cost  of  financing  is  properly  allowed  in  fix- 
ing value  where  the  evidence  shows  that  such  an  expense  was 
actually  incurred,  but  not  otherwise.^^  And  that  items  of 
overhead  may  be  allowed  where  it  is  practically  certain  from 
their  very  nature  that  they  were  actually  incurred,  although 
there  is  no  evidence  that  such  was  the  case.^®  The  amount  to 
be  allowed  is  largely  theoretical,  and  must  be  determined  with 
reference  to  the  facts  of  each  particular  case.®' 

§  4546.  Operating  expenses — In  general.  A  rate  which  does 
not  provide  for  the  operating  expenses  of  the  company  is  not 
a  just  and  reasonable  one.®*  Expenditures  made  in  obtaining 
new  business,®'  interest  paid  on  borrowed  money,'"  and  money 


Public  Service  Commission,  76  Pa. 
Super.  Ct.  255,  afe'd  271  Pa.  358, 
114  Atl.  373. 

63  Beaver  Valley  Water  Co.  v. 
Public  Service  Commission,  76  Pa. 
Super.  Ct.  255,  aff'd  271  Pa.  358, 
114  Atl.  373. 

64  People  ex  rel.  New  York  State 
Eys.  V.  Public  Service  Commission, 
202  N.  Y.  App.  Div.  576,  195  N. 
Y.  Supp.  174;  Beaver  Valley  Water 
Co.  V.  Public  Service  Commission, 
76  Pa.  Super.  Ct.  255,  afC'd  271 
Pa.  358,  114  Atl.  373. 

66  City  of  Winona  v.  Wisconsin- 
Minnesota  Light  &  Power  Co.,  276 
Ped.  996. 

66  City  of  Winona  v.  Wisconsin- 
Minnesota  Light  &  Power  Co.,  276 
Ped.  996. 

67  People  ex  rel.  New  York  State 
Eys.  V.  Public  Service  Commission, 
202  N.  Y.  App.  Div.  576,  195  N.  Y. 
Supp.  174. 
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68  Public  Service  E.  Co.  v.  Board 
of  Public  Utility  Com'rs,  96  N.  J. 
L.   54,   114   Atl.   323. 

Allowance  for  working  capital 
held  not  so  low  as  to  require  a 
reversal.  People  v.  Public  Service 
Commission,  200  N.  Y.  App.  Div. 
268,  193  N.  Y.  Supp.  186. 

Evidence  held  not  to  sustain  a 
finding  of  the  commission  that  a 
street  railway  company  could  so 
reduce  its  operating  expenses  in 
certain  specified  particulars  as  to 
make  the  return  allowed  adequate. 
Chicago  Eys.  Co.  v.  Illinois  Com- 
merce Commission,  277  Ped.  970. 

69  Such  expenditures  are  referred 
to  expense  account,  and  must  be 
considered  in  fixing  rates.  State  v. 
Kuykendall,  119  Wash.  107,  205 
Pac.  3. 

70  Interest  paid  by  a  street  rail- 
way company  on  borrowed  money 
is  properly  included  as  an  item  of 
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expended  by  a  street  railway  company  for  street  cleaning  and 
paving''^  are  items  to  be  considered.  All  taxes  wbich  would 
be  payable  if  a  fair  return  were  earned  are  proper  deductions.'* 
And  there  is  no  difference  in  this  respect  between  state  and 
federal  taxes  or  between  income  taxes  and  others.  But  the  fact 
that  it  is  the  federal  corporate  income  tax  for  which  deduction 
is  made  must  be  taken  into  consideration  in  determining  what 
rate  of  return  shall  be  deemed  fair,  since  the  stockholder  does 
not  include  in  his  income  on  which  the  normal  federal  tax  is 
payable  dividends  received  from  the  corporation,  and  this  tax 
exemption  is  in  effect  part  of  the  return  on  the  investment.*' 
A  company  which  carries  its  own  insurance  is  entitled  to  a 
reasonable  allowance  for  a  reserve  for  that  purpose,  but  will 
not  be  allowed  an  amount  equal  to  what  it  would  cost  to  obtain 
such  insurance  from  standard  insurance  companies,  where  it 
appears  that  approximately  half,  of  the  premiums  received  by 
such  companies  goes  to  pay  the  expense  of  obtaining  insurance.'* 


expense  in  computing  cost  per  pas- 
senger. Belt  Line  By.  Corp.  v. 
Newton,  273  Fed.  272. 

71  Money  expended  by  a  street 
railway  company  for  street  clean- 
ing and  paving  is  an  overhead  ex- 
pense, and  should  not  be  included 
in  estimating  net  earnings,  though 
it  is  regarded  as  part  of  the  com- 
pensation paid  by  the  company  for 
the  use  of  the  streets  rather  than 
an  operating  expense.  Chicago 
Eys.  Co.  V.  Illinois  Commerce  Com- 
mission, 277  Fed.  970.      , 

72  Galveston  Elec.  Co.  v.  City  of 
Galveston,  258  XT.  S.  388,  66  L.  Ed. 
678,  aff'g  judgment  272  Fed.  147. 

If  a  rate  fixed  gives  the  com- 
pany a  profit  on  which  a  tax  is  im- 
posed, that  should  be  considered  in 
fixing  the  per  cent  of  return  which 
it  is  to  receive  on  its  investment. 
Petersburg  Gas  Co.  v.  City  of 
Petersburg,  132  Va.  82,  110  S.  E. 
533. 

A  percentage  of  net  earnings 
which  an   ordinance   under   which 


a  street  railway  company  is  op- 
erating requires  it  to  pay  to  the 
city  for  the  use  of  its  streets  is 
an  overhead  expense,  and  should 
not  be  included  in  estimating  the 
net  earnings  of  the  company.  Chi- 
cago Eys.  Co.  V.  Illinois  Commerce 
Commission,  277  Fed.  970. 

78  Galveston  Elec.  Co.  v.  City  of 
Galveston,  258  U.  S.  388,  66  L.  Ed. 
'678,  afE'g  judgment  272  Fed.  147. 

In  Georgia  Railway  &  Power  Co. 
v.  Railroad  Commission  of  Georgia, 
278  Fed.  242,  it  "Was  held  that  no 
deduction  could  be  made  for  the 
federal  income  tax;  and  in  People 
V.  Public  Service  Commission,  200 
IST.  Y.  App.  Div.  268,  193  N.  Y. 
Supp.  186,  a  ruling  of  the  commis- 
sion disallowing  the  federal  income 
tax  as  an  expense,  and  holding 
that  it  should  be  paid  from  a  part 
of  the  revenue  allowed  for  surplus 
and    contingencies    was    sustained. 

■?1  Pacific  Gas  &  Electric  Co.  v. 
City  &  County  of  San  Francisco, 
273  Fed.  937. 
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In  fixing  telephone  rates,  the  company  is  entitled  to  an  allow- 
ance for  rentals  paid  to  a  parent  company  for  receivers,  trans- 
mitters and  induction  coils,  where  there  is  nothing  to  show  bad 
faith.'*  And  the  fact  that  such  a  company  purchases  sup- 
plies from  another  corporation  which  owns  a  majority  of  the 
stock  of  both  of  the  others  is  unimportant  beyond  requiring 
close  scrutiny  of  the  dealings  of  the  companies  with  each  other 
to  prevent  imposition  upon  the  community  served.'^  Local 
telephone  subscribers  should  not  be  required  to  pay  the  ex- 
pense of  interstate  messages,  and  therefore  local  exchanges  must 
be  allotted  a  sum  sufficient  to  reimburse  them  for  services  ren- 
dered in  receiving  and  transmitting  interstate  calls.'''  The 
amount  paid  by  distributing  gas  companies  to  other  companies 
for  gas  furnished  by  the  latter  is  important  in  determining 
whether  rates  prescribed  for  the  distributing  companies  are 
confiscatory,  and  should  be  considered.'*  The  costs  of  a  suit 
to  enjoin  the  enforcement  of  gas  rates  should  not  be  included 
among  the  items  going  to  make  up  a  rate  fixed  by  the  court  to 
be  effective  until  a  valid  rate  is  promulgated  by  the  proper 


TS  Payment  of  4%  per  cent  of  its 
gross  revenue  by  a  local  telephone 
company  to  the  American  Tele- 
graph &  Telephone  Company  sus- 
tained. State  of  Missouri  ex  rel. 
Southwestern  Bell  Telephone  Co. 
V.  Public  Service  Commission  of 
Missouri,  43  Sup.  Ct.  544,  rev'g 
—  Mo.  — ,  233  S.  W.  425;  South- 
western Telegraph  &  Telephone 
Co.  V.  City  of  Houston,  268  Fed. 
878,  affi'd  259  U.  S.  318,  66  L.  Ed. 
961. 

The  question  -whether  the  rental 
paid  is  exorbitant  is  unimportant 
where  the  commission  finds  that 
any  reduction  would  not  make  the 
established  rate  excessive.  City  of 
Cleveland  v.  Public  Utilities  Com- 
mission, 102  Ohio  St.  341,  131  N.  E. 
714. 

76  City  of  Houston  v.  South- 
western Bell  Tel.  Co.,  259  U.  S. 
318,  66  L.  Ed.  961,  aff'g  268  Fed. 
878. 


Contracts  for  the  purchase  of 
supplies  will  be  closely  scrutinized 
under  such  circumstances,  but  will 
be  sustained  and  given  effect  where 
they  are  fair  and  advantageous 
to  the  subordinate  company. 
Southwestern  Telegraph  &  Tele- 
phone Co.  v.  City  of  Houston,  268 
Fed.  878,  aff'd  259  TJ.  S.  318,  66  L. 
Ed.  961. 

77  State  v.  Public  Service  Com- 
mission, —  Mo.  — ,  233  8.  W.  425, 
rev'd  on  other  grounds  43  Sup. 
Ct.  544. 

A  division  crediting  25  per  cent 
of  toll  receipts  for  long-distance 
messages  to  a  local  exchange  was 
sustained  as  the  usual  and  cus- 
tomary one.  Southwestern  Tele- 
graph &  Telephone  Co.  v.  City  of 
Houston,  268  Fed.  878,  afC'd  259 
U.  S.  318,  66  L.  Ed.  961. 

78Landon  v.  Court  of  Industrial 
Eelations  of  State  of  Kansas,  269 
Fed.  411. 
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local  authorities.''^  The  operating  cost  of  a  company  may  be 
compared  with  that  of  other  companies  engaged  in  business  of 
a  similar  character  for  the  purpose  of  determining  whether  its 
business  is  mismanaged,  in  the  absence  of  a  showing  that  all 
businesses  of  a  similar  nature  are  mismanaged.*"  "The  commis- 
sion is  not  the  financial  manager  of  the  corporation,  and  it  is 
not  allowed  to  substitute  its  judgment  for  that  of  the  directors 
of  the  corporation;  nor  can  it  ignore  items  charged  by  the 
utility  as  operating  expenses,  unless  there  is  an  abuse  of  dis- 
cretion in  that  regard  by  the  corporate  ofBcers. "  *^  It  has 
been  held  that  a  public  utility  has  no  right  to  a  rate  sufficient 
to  cover  the  cost  of  contemplated  extensions  or  additions  to  its 
plant,*^  nor  for  estimated  additions  which  are  not  actually 
anticipated.*'  But  it  has  also  been  held  that  prospective  ex- 
penditures may  be  taken  into  account  in  fixing  street  railway 
fares.'* 

"The  proper  annual  charge  for  maintenance  is  the  amount 
normally  required  for  that  purpose  during  the  period ;  it  is  not 
necessarily  the  amount  actually  expended  within  the  year. ' '  '* 
An  allowance  should  be  made  for  future  maintenance  charges, 
to  be  fixed  in  the  light  of  the  past  history  of  the  company,  as 
affected  by  present  conditions.**  There  can  be  no  increased 
allowance  on  maintenance  account  for  ' '  deferred  maintenance, ' ' 
that  is  a  condition  of  excessive  maintenance  requirements  due 
to  the  failure  of  the  company  to  keep  its  property  in  a  proper 
state  of  maintenance.     Such  deferred  maintenance  must  either 

79  City  of  Winona  v.  Wisconsin-  Huntington  v.  Public  Service  Corn- 
Minnesota  Light  &  Power  Co.,  276  mission,  89  W.  Va.  703,  110  S.  E. 
Ted.  9%.  192. 

80  Chicago  Bys.  Co.  v.  Illinois  88  Beaver  Val.  Water  Co.  v.  Pub- 
Commerce  Commission,  277  Fed.  lie  Service  Commission,  76  Pa. 
970.  Super.  Ct.   255,  aff'd  271  Pa.  358, 

81  State     of     Missouri     ex     rel.  114   Atl.   373. 

Southwestern    Bell    Telephone    Co.  84roltz  v.   Public   Service   Com- 

v.  Public   Service    Commission    of  mission,  73  Pa.  Super.  Ct.  24. 

Missouri,   43    Sup.    Ct.    544,   rev'g  86  Galveston  Elec.  Co.  v.  City  of 

—  Mo.  — ,  233  S.  W.  425.  Galveston,  258  TJ.  S.  388,  66  L.  Ed. 

82Bluefield  Water  Works  &  Im-  078,  aff'g  272  Fed.  147. 

provement    Co.    v.    Public    Service  86  Galveston  Elec.  Co.  v.  City  of 

eommission,   89   W.   Va.    736,    110  Galveston,  272  Fed.  147,  aff'd  258 

S.  E.   205,    certiorari    denied    258  U.  S.  388,  66  L.  Ed.  678. 
U.  8.  622,  66  L.  Ed.  796;   City  of 
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be  made  good  by  the  company  out  of  net  earnings,  or  in 
valuing  the  property  an  additional  deduction  should  be  made  on 
account  of  the  accrued  depreciation  due  to  this  condition.  The 
public  should  not  be  required  to  pay  such  rates  as  would  permit 
the  company,  at  the  expense  of  the  public,  to  re-establish  its 
property  in  the  condition  in  which  it  should  have  been  main- 
tained.*'' But  this  rule  presupposes  that  a  standard  of  efBciency 
has  been  adopted,  or  at  least  recognized,  by  all  of  the  parties, 
and  as  a  consequence  that  a  standard  of  maintenance  has  also 
been  adopted  or  recognized  to  which  the  company  can  rea- 
sonably be  expected  to  conform,  and  also  that  the  company 
had  sufScient  rates  in  past  years  to  take  care  of  such  standard 
maintenance,  or  could  have  charged  sufficient  rates  for  that 
purpose,  but  neglected  to  do  so.  And  it  does  not  apply  to  a 
case  where  a  commission  establishes  an  increased  standard  of 
efficiency,  much  higher  than  the  one  previously  recognized, 
and  where  the  rates  in  force  in  previous  years  were  those  fixed 
by  statute  and  the  commission  and  were  not  sufficient  to  pro- 
vide for  maintenance  on  the  increased  standard,  but  in  such 
case  the  cost  of  bringing  the  plant  up  to  such  standard  should 
be  provided  for  by  increased  rates.**  It  cannot  properly  be 
taken  from  an  accumulated  depreciation  reserve,  for  this  would 
in  effect  be  confiscatory  of  the  property  of  the  company.  Nor 
should  it  be  raised  by  borrowing  capital,  where  most  of  the 
work  necessary  to  be  done  consists  in  repairs  and  not  in  new 
construction.*' 

87  Galveston-Blec.  Co.  v.  City  of  gas  should  be  penalized  to  the  ex- 

Galveston,  272  Fed.  147,  aff'd  258  tent  that  they  have  not  kept  their 

V.  S.  388,  66  L.  Ed.  678.  plants  up  to  the  existing  standard 

As  a  general  rule  deferred  main-  against  leakage,  or  diverted  earn- 
tenanee  should  not  be  paid  for  by  ings  which  might  have  been  de- 
increasing  rates  to  consumers.  voted  to  so  doing,  or  used  money 
Landon  v.  Court  of  Industrial  Ee-  specifically  provided  for  that  pur- 
lations  of  State  of  Kansas,  269  pose  for  other  purposes.  Landon 
Fed.  433.  v.    Court    of    Industrial    Relations 

Such   an   allowance   would  be   a  of  State  of  Kansas,  269  Fed.  433. 

capitalization  of  past  losses  in  an-  88  Landon  v.  Court  of  Industrial 

other   form.      Galveston    Elec.   Co.  Relations  of  State  of  Kansas,  269 

V.    City    of    Galveston,    258    U.    S.  Fed.  433. 

388,  66  L.  Ed.  678,  afC'g  272  Fed.  89  Landon  v.  Court  of  Industrial 

147.  Relations  of  State  of  Kansas,  269 

Companies    distributing    natural  Fed.  433. 
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§4547.  — Depreciation  fund.'"  Depreciation  has  been  de- 
fined to  be  the  loss  in  value  of  some  destructible  property  over 
and  above  current  repairs.'^  Allowances  on  account  of  annual 
depreciation  are  made  because  of  the  fact  that  a  plant  constructed 
for  public  service  wears  out,  and  that,  if  the  service  is  to  be 
continued,  it  must  be  replaced  at  the  end  of  its  life.  The  owner 
must  collect  from  the  consumers  enough  to  rebuild  it  when  it 
becomes  outworn,  and  the  annual  rates  are  therefore  increased 
to  provide  money  for  that  purpose.'^  An  annual  reserve  for  de- 
preciation may  properly  be  allowed.'*  In  arriving  at  deprecia- 
tion annuity,  only  those  items  of  the  plant  which  are  susceptible 
of  annual  depreciation  should  be  taken  into  account,  and  hence 
the  sum  of  all  overhead  items  should  be  excluded  from  the  sum 
taken  as  the  basis  for  these  amounts.'*  A  rate  which  will  not 
provide  sufficient  income  to  enable  the  company  to  comply  with 
an  order  of  the  commission  requiring  the-  company  to  set  apart 
yearly  a  depreciation  fund  of  a  certain  amount  is  not  a  just  and 
reasonable  one.'*  "Where  valid  ordinances  under  which  a  street 
railway  company  is  operating  authorize  and  require  it  to  set 
aside  each  year  a  certain  percentage  of  gross  receipts  for  re- 
newals ;  provide  that  at  the  expiration  of  the  company 's  franchise 
the  city  may  purchase  the  properties  at  a  fixed  valuation,  or  that, 
if  it  grants  the  right  to  operate  street  railways  in  the  city  to 
another  company,  the  latter  shall  take  over  said  properties  at 
the  same  valuation ;  and  provides  that  at  the  expiration  of  the 
grant  the  renewal  fund  shall  be  turned  over  to  the  city  or  the 
purchaser,  so  that,  if,  at  the  expiration  of  the  grant,  the  prop- 
erties have  decayed  and  the  renewal  fund  should  not  be  on  hand, 
the  city  or  the  purchaser  could  secure  an  abatement  of  the  con- 
tract price,  the  commission  has  no  power  to  prevent  the  setting 

M  Eight  of  carrier  to  rates  which  Telephone  Co.  v.  City  of  Houston, 

will  amortize  cost  of  road,  is  the  268  Fed.  878,  judgment  afE'd  259 

subject  of  a  note  in  9  A.  L.  B.  U.  S.  318,  66  L.  Ed.  961. 

1232.  94  Galveston  Electric  Co.  v.  City 

91  Chicago   Rys.    Co.    v.   Illinois  of  Galveston,  272  Fed.   147,  judg- 

Commerce    Commission,    277    Fed.  ment  afE'd  258  U.  S.  388,  66  L.  Ed. 

970.  <578. 

.    98  Union   Hollywood   Water    Co.  96  Public  Service  E.  Co.  v.  Board' 

V.  City  of  Los  Angeles,   184   Cal.  of  Public  Utility  Com'rs,  96  N.  J. 

535,  195  Pae.   55.  L.  54,  114  Atl.  323. 

'8  Southwestern      Telegraph      & 
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aside  a  depreciation  fund  sufficient  to  take  care  of  renewals  as 
they  may  be  needed  from  time  to  time.  The  right  to  set  aside 
such  a  fund  is  a  property  right  created  for  the  benefit  of  the 
company,  which  cannot  be  taken  away  by  the  state  without  its 
consent  or  due  compensation  made  therefor.'^ 

There  are  several,  recognized  methods  of  obtaining  the  fund 
necessary  for  this  purpose.  "All  of  them  begin  with  an  esti- 
mate of  the  probable  life  of  the  several  items  or  classes  of 
property  composing  the  plant  at  the  time  the  rate  is  fixed  and 
of  the  then  present  value  thereof.  Each  of  them  is  designed  to 
return  to  the  owner,  during  the  life  of  the  particular  item,  the 
entire  present  value  of  that  item  at  the  time  the  rate  is  fixed, 
while  at  the  same  time  giving  the  owner  a  reasonable  return  on 
the  invested  capital  value  of  such  item:  The  sum  of  the  annual 
allowance  for  depreciation  on  each  item  or  class  of  property 
constitutes  the  total  allowance  on  this  account  to  be  collected 
from  consumers  each  year  in  the  form  of  rates. ' '  ^"^  One  method 
is  to  divide  the  value  of  each  component  item  at  the  time  the 
rate  is  fixed  by  the  number  of  years  then  remaining  of  its  life, 
and  to  return  the  sum  represented  by  the  quotient  to  the  owner 
each  year  of  such  life  by  an  addition  to  the  rates  sufficient  to 
make  up  that  sum.  Under  this  plan  the  allowance  for  deprecia- 
tion is  the  same  each  year  of  the  succeeding  life  of  the  item  in 
question,  but  the  sums  thus  returned  to  the  owner  are  deducted 
each  year  from  the  value  of  the  previous  year  to  ascertain  the 
present  value  of  the  plant,  and  hence  the  amount  included  in  the 
rate  on  account  of  interest  on  capital  invested  is  gradually 
reduced  during  the  succeeding  years,  and  the  consumer  pays 
a  much  higher  rate  at  the  beginning  of  the  period  than  at  the 
end.®*  Another  method,  known  as  the  sinking  fund  plan,  pro- 
vides for  an  annual  contribution  by  consumers  to  a  sinking 
fund.  The  amount  which,  if  invested  each  year  at  current  rates 
of  interest  on  money  loaned  on  good  security,  would  produce 
the  present  value  at  the  end  of  the  life  is  ascertained  or  estimated 
and  added  to-  the  amount  to  be  raised  by  rates  each  year.    The 

96  Chicago  Eys.  Co.  v.  Illinois  98  Union  Hollywood  Water  Co. 
Commerce  Commission,  277  Fed.  v.  City  of  Los  Angeles,  184  Cal. 
970.                                                                535,  195  Pae.   55.  . 

97  Union  Hollywood  Water  Co. 
V.  City  of  Los  Angeles,  184  Cal. 
535,   195   Pac.   55. 
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sum  added  to  the  sinking  fund  is  the  same  each  year,  and  the 
consumer  pays  the  same  rate  during  the  entire  life  of  the  item 
in  question.**  There  is  also  a  modified  sinking  fund  plan  where- 
by the  addition  for  sinking  fund  is  increased  each  year  by  the 
amount  of  the  estimated  accrued  interest  on  the  previous  years' 
contribution  to  sinking  fund,  and  the  amount  allowed  to  the 
owner  for  interest  on  capital  investment  is  reduced  by  the  same 
amount.  Under  this  method  the  rate  remains  constant  through- 
out the  term  of  life,  and  the  owner  receives  the  same  amount 
each  year,  but  it  is  apportioned  differently  between  the  sinking 
fund  account  and  the  interest  on  capital  account.^ 

§  4548.  Rate  of  return  to  which  corporation  entitled.  What 
per  cent  of  the  value  of  the  property  in  use  should  be  allowed 
as  a' return  depends  upon  the  facts  and  circumstances  of  the 
particular  case.^  There  is  not,  and  in  the  nature  of  things  can- 
not be,  any  immutable  standard  for  measuring  the  income  to. 
■(frhich  a  public  service  corporation  is  entitled  to  under  all  cir- 
cumstances and  conditions.^  What  is  a  fair  return  in  a  par- 
ticular ease  must  depend  upon  the  circumstances,  the  locality, 
and  the  risk  of  the  business.*  A  possible  return  of  5%  per 
cent  to  a  telephone  company  upon  the  minimum  value  of  its 
property  was  held  to  be  wholly  inadequate,  considering  the 
character  of  the  investment  and  the  interest  rates  then  prevail- 
'ing.5  And  a  telephone  company  was  allowed  an  annual  net 
return  of  8  per  cent  on  the  capital  actually  invested  in  a  local 
plant,  where  its  contract  with  the  city  provided  that  a  fair 
return  upon  said  capital  should  be  not  less  than  7  nor  more  than 
8  per  cent.®    A  rate  allowing  an  electric  company  a  return  of 

99  Union   Hollywood   Water   Co.  Service  Commission,  89  W.  Va.  703, 

V.  City   of  Los  Angeles,  184  Cal.  110  S.  E.  192. 

535,  195  Pae.  55.  4  Pacific   Gas   &  Electric  Co.   v. 

1  Union  Hollywood  Water  Co.  v.  City  &  County  of  San  Francisco, 
City  of  Los  Angeles,  184  Cal.  535,  278  Fed.  937. 

195  Pae.  55.  8  State  of  Missouri  ex  rel.  South- 

2  State  V.  Public  Service  Com-  western  Bell  Telephone  Co.  v.  Pub- 
mission,  —  Mo.  — ,  233  S.  W.  425,  lie  Service  Commission  of  Missouri, 
judgment  rev'd  on  other  grounds,  43  Sup.  Ct.  544,  rev'g  —  Mo.  — , 
43  Sup.  Ct.  544;   Bluefield  Water  233  S.  W.  425. 

Works  &  Improvement  Co.  v.  Pub-  6  Southwestern       Telegraph       & 

lie  Service  Commission,  89  W.  "Va.  Telephone  Co.  v.  City  of  Houston, 

736,  110  S.   B.   205,   certiorari   de-  268  Fed.   878,  judgment  aff'd  259 

nied  258  TJ.  S.  622,  66  L.  Ed.  796.  U.  S.  318,  66  L.  Ed.  961. 
*City   of   Huntington   v.   Public 
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approximately  6.83  per  cent  has  been  held  not  to  be  unreason- 
able.'' Proof  that  tariff  rates  for  furnishing  electricity  to  diking 
districts  would  give  the  company  a  return  of  4.12  per  cent 
upon  the  capital  in  use  in  said  districts,  while  the  rates  sought 
to  be  superseded  would  result  in  a  loss  of  3.70  per  cent,  shows 
that  the  tariff  rates  are  not  exorbitant  and  that  the  resulting 
profits  will  not  constitute  an  unreasonable  earning,  and  that 
the  old  rates  are  unjust,  unfair,  unreasonable  and  insufScient.' 
A  return  of  6.19  per  cent  to  a  water  company  has  been  held  not 
to  be  confiscatory,®  and  returns  of  less  than  11/^,^°  and  of  1.27  ^^ 
per  cent  have  been  held  to  be  confiscatory.  Allowing  a  temporary 
rate  to  a  water  company  which  will  yield  it  8  per  cent  has  been 
held  to  be  within  the  power  of  a  commission. ^^  A  water  com- 
pany is  not  entitled  arbitrarily  to  rates  which  will  produce 
sufacient  net  income  to  provide,  after  payment  of  taxes,  for 
2  per  cent  for  depreciation  and  7  per  cent  as  a  return  to  it, 
calculated  upon  the  estimated  value  of  all  of  its  property,  where 
it  appears  that  more  than  two-thirds  of  the  money  used  in  its 
business  is  borrowed  at  the  rates  of  5  and  6  per  eent.^'  A  return 
of  8  per  cent  to  a  gas  company  has  been  sustained,^*  and  a  return 
of  6  per  cent  has  not  to  be  so  clearly  confiscatory  as  to  warrant 
the  granting  of  an  injunction  before  a  trial  of  it.^* 

VIII.    PROCEDURE    CONNECTED  WITH   EBGULATIONS  AND   REVIEW 

THEREOF 

§  4551.  Procedure   before    commission — In  general.^^     The 

action  of  a  commission,  to  be  valid,  must  be  consonant  with  due 

7  State  V.  Public  Service  Com-  provement  Co.  v.  Public  Service 
mission,  291  Mo.  432,  236  S.  W.  Commission,  89  W.  Va.  736,  110  S. 
852.  E.    205,    certiorari   denied    258   TJ. 

8  North  Coast  Power  Co.  v.  Kuy-  8.  622,  66  L.  Ed.  796. 

kendall,   117  Wash.   563,   201  Pac.  IS  City  of  Huntington  v.  Public 

780.  Service    Commission,    89    W.    Va. 

9  Union  Hollywood  Water  Co.  v.      703,  110  S.  E.  192. 

City  of  Los  Angeles,  184  Cal.  535,  14  People  v.  Public  Service  Com- 

195  Pac.  55.  mission,  200  N.  Y.  App.  Div.  268, 

10  Alton    Water    Co.    v.    Illinois  193  N.  Y.  Supp.  186. 
Commerce    Commission,    279    ¥ei.  IS  Georgia  Ey.   &   Power  Co.  v. 
869.  Railroad    Commission    of   Georgia, 

11  Union    Hollywood    Water    Co.  278  Fed.  242. 

V.   City   of   Los   Angeles,   184   Cal.  16  Right  of  Public  Service  Com- 

535,  195  Pac.  55.  njission  to   change   rate  while  an- 

IZBluefield    Waterworks    &    Im-       other  rate  is  undetermined  is  the 
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process  of  law,^''  and  in  substantial  conformity  with  the  statutes 
governing  its  procedure.^*  The  record  must  show  all  the  facts 
necessary  to  establish  jurisdiction  in  the  commission  to  make 
an  order  fixing  rates,  but  the  petition  to  the  commission  in  the 
proceeding  in  which  the  order  is  made  is  a  part  of  the  record, 
and  it  is  sufficient  if  it  shows  the  jurisdictional  facts,  though  the  ■ 
order  itself  does  not  do  so.^'  The  commission,  in  exercising  the 
powers  conferred  upon  it  by  the  legislature,  must  necessarily 
pass  upon  the  question  of  its  own  jurisdiction  in  the  first  in- 
stance. So  it  must  in  the  first  instance  determine  from  the 
evidence  before  it  whether  the  utility  with  which  it  is  seeking 
to  deal  is  a  public  utility,  where  it  has  no  jurisdiction  unless  it  is 
a  public  utility.  In  so  doing  it  exercises  a  judicial  function,  but 
not  a  judicial  power.*"  Whether  a  city  may  institute  proceedings 
to  fix  rates  or  complain  of  existing  rates  depends  on  the  statute.''^ 
Technical  legal  procedure  applicable  to  courts  will  not  be  held 
applicable  in  proceedings  before  the  commission,**  and  the  strict 
technical  rules  of  pleading  *8  and  evidence  **  do  not  apply.    The 


subject  of  a  note  in  16  A.  L.  E. 
1219.  And  see  Coplay  Cement  Mfg. 
Co.  V.  Public  Service  Commission, 
271  Pa.  58,  114  Atl.  649,  rev'g  76 
Pa.  Super.  Ot.  354. 

Instate  V.  Chicago  &  N.  W.  R. 
Co.,  46  N.  D.  313,  179  N.  W.  878. 
And  see  §  4552,  infra. 

"Wichita  Railroad  &  Light  Co. 
V.  Public  Utilities  Commission  of 
State  of  Kansas,  43  Sup.  Ct.  51, 
rev'g  268  Fed.  37;  State  v.  Public 
Service  Commission,  —  Mo.  — ,  233 
S.  W.  425. 

19  Public  Utilities  Commission  of 
Kansas  v.  Wichita  Railroad  & 
Light  Co.,  368  Fed.  37. 

20  Natatorium  Co.  v.  Brb,  34 
Idaho  209,  200  Pac.  348. 

21  In  Virginia  a  city  may,  at  any 
time,  go  before  the  commission  and 
complain  that  rates  fixed  by  a 
schedule  filed  with  the  commis- 
sion and  applicable  within  the  city 
are  unjust  and  unreasonable,  and, 
if  such  complaint  is  well  founded, 
it  becomes  the  duty  of  the  commis- 


sion to  fix  and  order  substituted 
for  the  rates  filed  such  rates  as 
shall  be  just  and  reasonable.  City 
of  Clifton  Forge  v.  Virginia-West- 
ern Power  Co.,  129  Va.  377,  106 
S.  B.  400. 

As  to  whether,  under  the  Michi- 
gan statute,  an  application  to  the 
commission  to  fix  rates  to  be 
charged  by  a  gas  company  after 
its  franchise  has  expired  may  be 
made  by  consumers  or  must  be 
made  by  the  municipality,  see 
Taylor  v.  Michigan  Public  Utilities 
Commission,  217  Mich.  400,  186  N. 
W.  485. 

82  Coplay  Cement  Mfg.  Co.  v. 
Public  Service  Commission,  271  Pa. 
58,  114  Atl.  649. 

23  Oklahoma  Gas  &  Electric  Co. 
V.  Oklahoma  Natural  Gas  Co.,  85 
Okla.  25,  205  Pac.  768.  In  West 
Virginia  this  is  the  rule  by  stat- 
ute. Baltimore  &  O.  R.  Co.  v.  Pub- 
lic Service  Commission,  90  W.  Va. 
1,  110  S.  E.  475. 

24  Schuylkill    R.    Co.    v.    Public 
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commission  is  not  confined  to  the  immediate  scope  of  the  plead- 
ings but  may  enlarge  the  scope  of  the  inquiry ,^5  and  parties 
who  are  before  it  and  who  participate  in  such  inquiry  and 
make  full  defense  cannot  complain  of  a  departure  from  the 
pleadings,  or  object  that,  as  a  result  thereof,  they  had  no  notice 
that  the  commission  would  pass  on  the  matters  actually  coh- 
sidered.2^     In  Oklahoma  it  is  not  essential  that  pleadings  be 
filed  with  the  commission  in  order  to  give  it  jurisdiction  over 
public  utilities.    And  its  jurisdiction  does  not  depend  upon  the 
form  or  sufficiency  of  any  pleading,  the  test  being  not  the  relief 
prayed  for,  but  that  granted.^''     In  Pennsylvania  the  statute 
does  not  provide  for  demurrers  to  complaints  filed  with  the  com- 
mission, but  the  proper  practice  is  to  move  to  dismiss  the  com- 
plaint for  whatever  reason  may  be  alleged  against  it,  such  as 
want  of  jurisdiction.^*    In  that  state,  except  in  the  ease  of  joint 
rates,  complaints  against  separate  tariffs  of  different  corpora- 
tions cannot  be  joined  in  the  same  petition,  even  by  agreement.^' 
A  proceeding  instituted  before  the  New  York  Public  Service 
Commission  by  petition  to  obtain  from  it  authority  to  increase 
rates  is  not  an  action,  within  the  meaning  of  the  statute  making 
the  pendency  of  another  action  ground  for  demurrer.     And 
the  pendency  of  such  a  proceeding  is  not  ground  for  abating  a 
suit  to  enjoin  the  company  instituting  it  from  violating  fran- 

Service   Commission,   268   Pa.  430,  Co.  v.  Public  Service  Commission, 

112  Atl.   5.  268  Pa.  430,  112  Atl.  5. 

In  West  Virginia  this  is  the  rule  25  Baltimore  &  0.  E.  Co.  v.  Pub 

by   express  provision   of  the   stat-  lie  Service  Commission,  90  W.  Va, 

ute.    Baltimore  &  0.  E.  Co.  v.  Pub-  1,  110   S.   E.   475. 

lie  Service  Commission,  90  W.  Va.  26  Baltimore  &  O.  E.  Co.  v.  Pub- 

1,  110  S.  E.  475.  lie  Service  Commission,  90  W.  Va, 

Findings    may    be    based    on    a  1,  110  S.  E.  475. 

contract    which    the   law   required  27  Oklahoma  Gas  &  Electric  Co, 

to  be  filed,  and  which  is  therefore  v.   Oklahoma  Natural  Gas  Co.,  85 

presumed  to  have  been  filed,  with  Okla.  25,  205  Pae.  768. 

the    commission,    though    a    copy  28  Philadelphia    City    Passenger 

thereof  offered  and  received  in  evi-  E.   Co.  v.  Public  Service  Commis- 

dence  was  not  proved  in  the  man-  siou,  —  Pa.  ■ — ,  114  Atl.  642. 

ner     required     by     the     rules     of  29  Duquesne  Light  Co.  v.  Public 

evidence,  especially  where  it  is  not  Service   Commission,   273  Pa.  287, 

claimed  that  the  original  was  not  117   Atl.    63,   aff'g    77   Pa.   Super, 

executed   in   accordance   with    the  Ct.  8. 
terms  of  the  copy.     Schuylkill  E. 
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ehise  contracts  as  to  rates.*"  In  West  Virginia  the  conunission 
has  power  to  establish  a  schedule  of  freight  rates  independently 
of  proposed  schedules  submitted  by  a  shipper  and  by  the  rail- 
road, although  the  evidence  in  support  of  the  proposed  rates  is 
confined  to  a  comparison  with  other  rates.*i  In  New  York  the 
commission  has  no  power,  on  its  own  motion,  to  decide  a  ques- 
tion of  law  as  to  the  franchise  rights  and  duties  of  the  street 
railroad  company  and  to  make  an  order  in  accordance  with  its 
decision,  but  the  remedy  is  for  it  to  seek  redress  in  the  courts 
by  summary  proceedings  under  the  statute.*''  In  New  Jersey 
the  statute  places  on  the  company  the  burden  of  showing  that  an 
increase,  alteration  or  change  of  rates  sought  by  it  is  just  and 
reasonable.**  In  view  of  the  public  interests  involved  in  pro- 
ceedings involving  the  regulation  of  public  service  corporations,, 
the  propriety  of  permitting  a  petitioner  who  institutes  such  a 
proceeding  to  dismiss  it  is  a  matter  within  the  sound  discretion 
of  the  commission,  and  its  ruling  in  refusing  to  permit  such  a 
dismissal  will  not  be  disturbed  on  appeal  where  that  discretion 
has  not  been  abused.**  Errors  in  orders  of  the  commission  may 
be  cured  by  supplemental  orders.**  The  fact  that  the  commission 
intervenes  in  a  proceeding  involving  the  question  whether  a  par- 
ticular corporation  is  a  public  utility  does  not  raise  a  presump- 
tion that  it  entertains  bias  or  prejudice  against  such  corporation 
which  will  disqualify  it  to  decide  the  same  question  in  a  pro- 
ceeding before  it  to  fix  the  rates  to  be  charged  by  the  corporation, 
but  the  presumption  is  rather  that,  in  the  proceeding  before  it, 
it  will  be  guided  by  the  evidence  adduced.** 

Generally  commissions  have  authority  to  make  temporary  or 
provisional  rates,  where  the  existing  rates  have  become  unjust 

30  Village  of  Warsaw  v.  Pavilion  35  Error,    if    any,    in    an    order 

.  Natural  Gas  Co.,  184  N.  Y.  Supp.  authorizing     a     company     to     pay 

327.  cumulative  dividends  on  increased 

81  Norfolk  &  W.  E.  Co.  v.  Public  stock  prior  to  the  date  when  the 
Service  Commission,  90  W.  Va.  264,  increase  was  authorized  by  the 
110  S.  E.  704.  stockholders,  held  cured  by  a  sup- 

82  People  V.  Monarch,  193  N.  T.  plemental  order  changing  the 
App.  Div.  707,  185  N.  T.  Supp.  5.  date.      Venner  v.  Public   Utilities 

38  New  Jersey  Cent.  Traction  Co.  Commission,  302  111.  232,  134  N.  E. 

V.  Board  of  Public  Utility  Com'rs,  17. 

96  N.  J.  L.  90,  113  Atl.  692.  36  Natatorium    Co.    v.    Erb,    34 

84  Com.    V.    Staunton    Mut.    Tel.  Idaho  209,  200  Pae.  348. 
Co.,  —  Va.  — ,  114  S.  E.  600. 

1145 


§  4551]  Peivate  Coepobations  [Ch.  58 

or  unreasonable  owing  to  changed  conditions,*''  particularly  pend- 
ing a  full  hearing.**  And  the  Interstate  Commerce  Commission 
may  make  a  temporary  and  provisional  order  governing  the 
division  of  joint  rates  pending  a  final  decision  on  the  matter.*' 
A  rate  may  be  a  temporary  one  though  the  order  fixing  it  does 
not  limit  the  time  for  which  it  is  to  continue.*" 

The  orders  of  the  commission  are  administrative  or  legislative 
orders,  and  not  judgments.*^  They  are  conclusive  between  the 
parties  only  for  the  purpose  for  which  they  are  made,  and  are 
not  binding  upon  them  in  subsequent  proceedings.*^  Nor  can 
they  be  held  to  be  binding  in  subsequent  proceedings  between 
different  parties  under  the  rule  of  stare  decisis.**  Its  findings 
of  fact  are  not  adjudications,  and  facts  found  by  it  are  not  res 
judicata  so  as  to  be  finally  and  conclusively  established  between 
the  parties  for  all  purposes.**  A  decision  by  the  commission  that 
a  water  company  is  a  public  utility  is  not  binding  in  a  subsequent 
proceeding  to  review  a  subsequent  order  of  the  commission 
directing  an  increase  in  its  rates,  instituted  by  consumers  who 
were  not  parties  to  the  proceeding  in  which  the  original  order 
was  made  and  whose  rights  were  in  no  way  affected  thereby, 
even  though  the  company  acquiesced  in  it.**    A  motion  to  dismiss 

37  Hoyne  v.  Chicago  &  O.  P.  El.  The  provision  of  the  California 

E.  Co.,  294  111.  413,  128  N.  E.  587.  statute  that  in  all  collateral  pro- 

88  City  of  New  York  v.  New  ceedings  the  orders  and  decisions 
York  Tel.  Co.,  115  N.  Y.  Misc.  262,  of  the  commission  which  have  be- 
189  N.  Y.  Supp.  701.  come     final     shall    be     conclusive, 

89  Akron,  C.  &  Y.  Ey.  Co.  v.  merely  makes  such  orders  and  de- 
ITnited  States,  282  Fed.  306.  cisions  conclusive  for  the  purpose 

40  Oklahoma  Gas  &  Electric  Co.  for  which  they  are  made.  In  so 
V.  Corporation  Commission,  83  far  as  questions  of  fact  are  con- 
Okla.  281,  201  Pac.  505.  cerned,  it  merely  makes  their  de- 

41  Stratton  v.  Eailroad  Commis-  termination  by  the  commission  con- 
sion,  186  Cal.  l:^  198  Pac.  1051;  elusive  for  the  purposes  of  the 
Valparaiso  Lighting  Co.  v.  Public  validity  of  the  order,  and  does  not 
Service  Commission,  —  Ind.  — ,  make  such  a  determination  res  ad- 
129    N.    E.    13.  judicata    and    as    such    conclusive 

42  Motor  Transit  Co.  v.  Eailroad  between  the  parties  for  all  pur- 
Commission,  —  Cal.  — ,  209  Pae.  poses.  Stratton  v.  Eailroad  Com- 
586.  mission,    186    Cal.    119,    198    Pae. 

48  Motor  Transit  Co.  v.  Eailroad       1051. 
Commission,  —  Cal.   — ,   209   Pac.  45  MeCuUagh    v.    Eailroad   Com- 

586.  mission,  —  Cal.  — ,  210  Pae.  264. 

44  Stratton  v.  Eailroad  Commis- 
sion, 186  Cal.  119,  198  Pac.  1051. 

1146 


Ch.  58]  Governmental  Conteol  of  Coepoeations  [§  4552 

for  want  of  jurisdiction,  with  or  without  a  reservation  of  the 
right  to  proceed  in  equity,  will  not,  if  denied,  make  the  decision 
res  adjudicata  on  the  question  of  jurisdiction.*^  An  order  of  the 
commission  exempting  a  pipe  line  company  from  the  obligations 
of  a  common  carrier,  made  on  an  ex  parte  application,  and  ex- 
pressly made  subject  to  revocation  at  any  time,  does  not  con- 
stitute any  obstacle  to  the  entry  of  a  subsequent  order  declaring 
such  company  to  be  a  common  carrier.*'  A  finding  by  the 
Oregon  Public  Service  Commission,  after  an  investigation  under- 
taken at  the  request  of  the  highway  commission,  that  it  is  im- 
practical and  unreasonable  to  require  a  telephone  and  telegraph 
line  to  be  constructed  on  the  poles  of  an  existing  line  belonging 
to  another  company,  is  not  res  adjudicata,  but  is  merely  advisory 
to  the  highway  commission.** 

The  courts  do  not  take  judicial  notice  of  decisions  of  the 
commission.**  And  where  such  a  decision  is  relied  on  as  de- 
fense in  a  collateral  action,  it  must  be  pleaded  by  answer.^" 
Where  an  order  increasing  franchise  rates  is  set  aside  by  the 
commission  making  it  before  it  becomes  final,  the  franchise  rates 
are  restored.^^ 

§4552.  — Notice  and  heajing.^^  Notice  to  the  corporation 
and  an  opportunity  for  it  to  be  heard  are  necessary  to  constitute 
due  process  of  law.^'     But  it  has  been  held  that  a  state  com- 

16  Philadelphia     City    Passenger  82  Necessity    for    valuation,    see 

Ey.    Co.    V.    Public    Service    Com-  §  4518,   supra, 

mission,  —  Pa.  — ,  114  Atl.  642.  B3  Silberberg  v.  Citizens'  Water 

47  Pierce  Oil  Corp.  v.  Phcenix  Be-  Supply  Co.,  116  N.  Y.  Misc.  595, 
fining  Co.,  259  U.  S.  125,  66  L.  Ed.  190  N.  Y.  Supp.  349;  City  of  New 
855,  aff'g  79  Okla.  36,  190  Pae.  York  v.  Citizens'  Water  Supply 
857.  Co.,  189  N.  Y.  Supp.  929,  aff'd  199 

48  Postal  Tel.  Co.  v.  State  High-  N.  Y.  App.  Div.  169,  191  N.  Y. 
way  Commission,  276  Fed.  958.  Supp.  430;  Appalachian  Power  Co. 

49  Mound  Water  Co.  v.  Southern  v.  Com.,  132  Va.  1,  110  S.  E.  360. 
California  Edison  Co.,  184  Cal.  602,  The  action  of  the  commission, 
194  Pac.   1014.  in    a   proceeding    instituted   by    a 

60  Mound  Water  Co.  v.  Southern  consumer  to   procure    a   reduction 

California  Edison  Co.,  184  Cal.  602,  of  electric  rates,  in  adopting  a  re- 

194  Pac.  1014.  port    of    an    engineer    recommend- 

51  Town  of  Pocahontas  v.  Central  ing  a  different  kind  of  rate  sched- 

Power   &   Light   Co.,   —   Ark.    — ,  ule  from  that  contemplated  by  the 

244  S.   W.    712,   petition   for    cer-  pleadings    and    with    reference    to 

tiorari  dismissed  43  Sup.  Ct.  94.  which   the   proof   of   both   parties 
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mission,  on  termination  of  federal  control  of  telephone  lines,  was 
npt  obliged  to  give  a  telephone  company  an  opportunity  to  be 
heard  before  putting  into  effect  telephone  rates  established  by 
the  commission  prior  to  federal  control.**.  Statutory  provisions 
as  to  notice  must  be  complied  with.**  And  it  has  been  held  that 
the  commission  cannot,  by  declaring  that  it  retains  jurisdiction 
of  a  matter  in  which  it  makes  a  complete  order  fixing  railroad 
freight  rates,  in  response  to  an  application  pending  before  it, 
defeat  the  necessity  of  giving  thirty  days'  notice  required  by 
the  statute  in  a  subsequent  proceeding  in  the  same  matter  to 
cancel  the  order  first  made.*®  Notice  of  a  hearing  or  order  need 
only  be  given  to  the  person  or  corporation  complained  of  or  re- 
quired to  do  something  or  to  comply  with  some  order,  rule  or 
regulation.*''     Since  rate  making  is  a  legislative  power,  notice 


was  taken,  without  giving  the  com- 
pany an  opportunity  to  consider 
such  report  or  to  present  its  views 
as  to  it  or  the  rate  recommended, 
was  held  to  amount  to  a  denial  to 
it  of  a  hearing  on  the  subject.  Ap- 
palachian Power  Co.  v.  Com.,  132 
Va.  1,  110  S.  E.  360. 

In  North  Dakota  an  increase  in 
rates  can  be  ordered  by  the  •  com- 
mission only  after  notice  and  a 
hearing  had  on  that  question.  And 
an  order  increasing  rates  made  by 
the  commission  on  a  complaint 
made  by  city  authorities  alleging 
that  the  facilities,  plant,  and  serv- 
ice of  the  company  were  insuffi- 
cient and  defective  in  certain 
particulars,  and  that  its  rates  were 
excessive,  and  an  answer  of  the 
company  denying  such  charges  but 
making  no  demand  for  affirmative 
relief,  was  held  to  be  void.  City 
Commission  of  Bismarck  v.  Bis- 
marck Water  Supply  Co.,  —  N.  D. 
— ,  181  N.  W.  596. 

S4That  it  did  so  shows  its  pur- 
pose not  to  proceed  arbitrarily  or 
capriciously.  State  v.  Public  Serv- 
ice Commission,  —  Mo.  — ,  233  S. 
W.  425. 


56  Where  the  statute  requires 
notice  to  be  published  in  at  least 
one  newspaper  most  likely  to  give 
notice  to  the  parties  interested, 
publication  of  notice  of  hearing  on 
an  application  for  an  increase  of 
telephone  rates  throughout  the 
state  in  the  four  daily  newspapers 
of  widest  circulation  throughout 
the  state  is  sufficient,  and  an  order 
granting  such  increase  is  not  in- 
valid as  to  a  particular  town  be- 
cause notice  was  not  published  in 
a  paper  inHhat  town,  nor  as  to  a 
particular  telephone  user  in  such 
town  because  he  had  no  actual  no- 
tice or  knowledge  of  the  proposed 
hearing.  Miller  v.  Southern  Bell  . 
Telephone  &  Telegraph  Co.,  279 
Fed.   806. 

86  State  V.  Atchison,  T.  &  S.  F. 
E.  Co.,  108  Kan.  847,  197  Pae.  192. 

67  Where  an  order  directing  a 
company  to  furnish  service  to  all 
citizens  requesting  it  specifically 
provides  that  it  is  not  intended  to 
in  any  way  affect  pending  litiga- 
tion between  the  city  and  the  com- 
pany, whether  the  city  had  notice 
of  the  proceedings  or  whether  the 
order  was  void  as  to  it  was  held 
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to  parties  affected  by  an  order  of  the  commission  temporarily 
increasing  rates  upon  the  application  of  a  public  service  company 
need  not  be  given  unless  specifically  required  by  the  statute.^' 
The  giving  of  the  notice  prescribed  by  the  statute  is  sufficient.*® 
Under  the  Arkansas  statute  requiring  thirty  days '  notice  to  the 
corporation  commission  and  the  public  of  a  proposed  change  in 
rates,  but  prescribing  no  method  in  which  sucb  notice  is  to  be 
given,  the  filing  of  a  schedule  of  the  proposed  rates  in  the  pre- 
scribed form  veith  the  commission  is  sufficient  notice  to  it  and 
to  the  public,  and  publication  of  notice  in  the  manner  prescribed 
for  the  publication  of  legal  notices  generally  is  not  necessary.®" 
In  Pennsylvania  it  is  not  necessary  that  notice  of  hearings  on 
complaints  against  schedules  of  rates  be  given  to  all  persons 
affected,  nor  that  they  be  made  parties  to  the  proceedings.®^  In 
that  state,  when  a  particular  customer  complains  that  he  is 
being  charged  at  a  different  rate  from  that  specified  in  the  tariff 
on  file,  the  commission  may  order  that  he  be  charged  only  accord- 
ing to  the  tariff  rate;  and  this  without  notice  to  any  other 
customer,  and  without  considering  whether  or  not  the  effect 
will  be  to  reduce  the  utility's  total  revenue  below  that  to  which 
it  is  entitled,  since  in  no  event  can  it  charge  more  than  the 
schedule  rate.®^  If  the  effect  of  sustaining  the  complaint  would 
be  to  alter  the  tariff  schedules  themselves,  although  only  so  far 
as  affects  the  complainant,  and  the  complainant  has  the  burden 

to  be  wholly  immaterial  in  a  suit  under  a  franchise  granted  by  a 
to  enjoin  the  eity  from  interfer-  village,  and  it  does  not  appear 
ing  with  the  company  in  comply-  that  there  were  any  contracts  be- 
ing with  the  order.  Central  Illi-  tween  it  and  the  consumers,  actual 
nois  Public  Service  Co.  v.  City  of  notice  to  the  village  and  published 
Sullivan,  215  111.  App.  494.  notice   to    the    consumers    is    siifii- 

68  City    of    Bartlesville    v.    Cor-  cient.      Village    of    St.-  Clairaville 

poration  Commission,  82  Okla.  160,  v.  Public  Utilities  Commission,  102 

19«  Pao.  396.  Ohio  St.  574,  132  N.  E.  151. 

B9  State  V.  Chicago  &  N.  W.  R.  60  Harrison  Elec.  Co.  v.  Citizens ' 

Co.,  46  N.  D.  313,  179  N.  W.  378.  Ice  &  Storage   Co.,   149  Ark.  502, 

In    Ohio,    on    application    of    a  232  S.  W.  932. 

utility  for  permission  to  continue  61  Lansdowne  Borough  v.  Public 

seryifie,   it   is   not   necessary   that  Service  Commission,  74  Pa.  Super, 

notice  of  the   time   and  place   of  Ct.  203. 

hearing    be    given    to    individual'  62  Duquesne  Light  Co.  v.  Public 

consumers  other  than  the  published  Service   Commission,   273   Pa.   287, 

notice  provided  for  by  the  statute.  117    Atl.    63,   aff'g    77    Pa.   Super. 

Where  the   company   is   operating  Ct.  8. 
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of  proof,  he  must  be  prepared  to  show  that  the  rates  on  file  are 
unjust,  unreasonable,  or  discriminatory  to  him,  and  also,  if  he 
elects  to  proceed  with  notice  to  the  utility  alone,  at  least  that, the 
result  of  changing  the  schedule  will  not  deprive  the  company 
of  the  revenue  to  which,  under  the  law,  it  is  entitled.^'  An 
electric  power  company  which  owns  all  the  stock  of  another 
similar  company  is  bound  by  an  order  of  the  Public  Service 
Commission  fixing  the  maximum  rates  to  be  charged  by  the  latter 
company,  though  it  is  not  a  party  to  the  proceedings  before  the 
commission.^*  Statutory  requirements  as  to  notice  may  be 
waived  by  appearing  and  participating  in  the  proceedings.^^  For 
a  commissioner  to  prohibit  any  increase  over  existing  rates, 
without  any  investigation  or  knowledge  as  to  their  reasonable- 
ness or  as  to  the  unreasonableness  of  a  proposed  increase,  is,  in 
effect,  an  arbitrary  determination  that  the  existing  rates  are 
reasonable,  and  such  a  prohibitive  order  may  be  disregarded.** 
In  Ehode  Island  the  commission  has  no  authority  to  fix  rates 
except  when,  after  a  hearing  and  investigation,  it  findst  that  the 
existing  rates  are  unjust,  unreasonable,  insufficient,  unjustly  dis- 
criminatory, preferential,  or  otherwise  in  violation  of  the  stat- 
ute.*' 

The  commission  can  act  only  as  a  board.  The  questions  before 
it  may  be  decided  by  a  majority  vote,  but  it  is  a  prerequisite  to 
valid  board  action  that  each  member  shall  have  reasonable 
opportunity  to  offer  his  counsel  and  judgment  to  the  other  mem- 
bers, and  to  this  end  it  is  requisite  either  that  action  be  taken 
at  regular  meetings  or  at  a  meeting  of  which  each  member  is 
advised  and  given  a  reasonable  opportunity  to  attend.**     A 

eSDuqueane  Light  Co.  v.  Public  190  N.  Y.  Supp.  349;  City  of  New 

Service   Commission,   273   Pa.   287,  York    v.    Citizens'   "Water   Supply 

117   Atl.   63,   afC'g    77   Pa.    Super.  Co.,  189  N.  Y.  Supp.  929,  aff'd  199 

Ct.  8.  N.   Y.   App.   Div.   169,   191  N.  Y. 

64  City  of  New  York  v.  Brooklyn  Supp.  430. 

Edison  Co.,  Inc.,  189  N.  Y.  Supp.  67  Eivelli  v.  Providence  Gas  Co., 

312.  —  E.  I.  — ,  115  Atl.  461. 

66  Southern    Bell    Telephone    &  68  State    v.   IJnion  Light,   Heat 

Telegraph  Co.  v.  Railroad  Commis-  &  Power  Co.,  —  N.  D.  — ,  182  N. 

sion  of  Georgia,  274  Fed.  438;  City  W.  539. 

of  Bartlesville  v.  Corporation  Com-  Where   a   rate   hearing  was   at- 

mission,  82  Okla.  160,  199  Pac.  396.  tended  throughout  by  one  member 

66  Silberberg  v.  Citizens '  Water  of   the   board   and   a  part   of  the 

Supply  Co.,  116  N.   Y.   Misc.  595,  time  by  another,  and  several  days 
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member  of  the  board  who  has  not  attended  the  hearings  on  an 
application  for  an  increase  in  rates,  and  who  has  not  heard  or 
read  the  evidence  there  taken,  cannot  properly  assent  to  an  order 
granting  such  increase.^'  But  it  has  been  held  that  an  order  of 
the  commission  is  not  void  because  the  testimony  in  the  case  was 
adduced  prior  to  the  appointment  of  two  new  commissioners 
who  were  members  of  the  commission  when  the  order  was 
made;'"  and  that  the  fact  that  the  commission  appointed  its 
general  counsel  as  special  examiner  to  conduct  a  hearing  is  not 
ground  for  reversing  an  order  based  on  his  findings  although 
such  order  was  unauthorized,  where  the  complaining  party  was 
not  injured  thereby.''^  The  commission  has  the  right  to  con- 
sider the  report  of  an  engineer  appointed  by  it  to  make  an  in- 
vestigation of  conditions  complained  of.  And  while  a  party  to 
the  proceeding  has  a  right  to  insist  that  such  report  be  put  into 
the  record,  if  he  fails  to  do  so  he  cannot  complain  of  its  absence 
on  appeal.''^  Statutes  sometimes  expressly  give  the  commission 
power  to  make  a  personal  inspection  of  conditions  complained  of. 
And  it  has  this  power  independently  of  any  express  statutory 
authority,  not  to  gather  evidence,  but  for  the  purpose  of  enabling 
it  to  understand  the  evidence  introduced.''' 

§  4555.  —  Findings  of  rfact  by  commission.   Where  the  stat- 
ute requires  the  commission,  as  a  condition  precedent  to  an 

after  a  meeting  of  the  board  was  'E.   Co.,  46  N.  D.   313,   179   N.   W. 

held  at  which  the  matter  was  dis-  378. 

cussed,    but    no    vote    was    taken,  70  This  was  held  to  be  at  most  a 

though  it   was   claimed   an   agree-  mere    irregularity    which    did    not 

ment  as  to  disposition  was  reached,  affect  the  validity  of  the  proceed- 

and  the  minutes  of  the  board  did  ings,    in    view    of    the    fact    that 

not  show  what,  if  any,  action  was  causes  of  this  character  are  heard 

taken,  it  was  held  that   an  order  de   novo   by   the    circuit   court    on 

subsequently  issued  under  the  seal  appeal.     Van  Buren  Water  Co.  v. 

of  the   board   and   signed  by   the  City  of   Van   Buren,   152  Ark.   83, 

secretary,  and  which  the  secretary  237  S.  W.  696. 

stated   was    released   pursuant    to  71  State  v.  Public  Service  Com- 

an  understanding  with  one  member  mission,   290   Mo.   389,   235   S.   W. 

of  the  board,  was  void  for  lack  of  131. 

proper  action  by  the   commission.  72  St.  Louis  Southwestern  B.  Co. 

State  V.  Chicago  &  N.  "W.  B.  Co.,  46  v.   Stewart,   150   Ark.   586,   235   S. 

N.  D.  313,  179  N.  W.  378.  "W.  1003. 

69  State  V.  Union  Light,  Heat  &  73  St.  Louis  Southwestern  E.  Co. 

Power   Co.,   —  N.   D.  — ,   182   N.  v.   Stewart,   150   Ark.   586,   235   S. 

W.  539;  State  v.  Chicago  &  N.  W.  W.  1003. 
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order,  to  make  a  finding  of  facts,  an  order  made  without  such  a 
finding  is  void.''*  In  Illinois  the  statute  requires  the  commission 
to  make  findings  of  fact,  and,  in  the  absence  of  proper  findings 
in  the  record,  the  court  on  appeal  cannot  determine  whether  an 
order  of  the  commission  is  sustained  by  the  evidenced*  The 
Kansas  statute  does  not  require  the  commission  to  make  findings 
of  fact  when  making  an  order  fixing  rates,  and  hence  its  failure 
to  do  so  does  not  affect  the  validity  of  the  order.''*  In  Maine  it  is 
the  duty  of  the  commission,  at  least  if  requested  to  do  so  by  any 
of  the  interested  parties,  to  set  forth  in  its  orders  and  decrees  the 
facts  on  which  they  are  based.''''  An  order  of  the  commission, 
complete  in  itself,  is  not  vitiated  because  it  refers  to  findings 
made  by  the  commission  in  another  proceeding.''* 


§  4556.  —  Definiteness  of  orders.    Orders,  of  the  commission 
must  be  definite  and  specific.'"    The  rates  fixed  must  be  definite 


74  Under  the  Kansas  statute  be- 
fore the  commission  can  make  a 
valid  order  increasing  existing 
contract  rates  it  must  make  an 
express  finding  that  the  existing 
rates  are  unreasonable.  Wichita 
Railroad  &  Light  Co.  v.  .Public 
Utilities  Commission  of  State  of 
Kansas,  43  Sup.  Ct.  51,  rev'g  268 
Fed.  37. 

T5  Northern  Illinois  Light  & 
Traction  Co.  v.  Commerce  Commis- 
sion, 302  111.  11,  134  N.  E.  142. 

76  Public  Utilities  Commission  of 
Kansas  v.  Wichita  Railroad  & 
Light  Co.,  268  Fed.  37. 

Tl  Hamilton  v.  Caribou  Water, 
Light  &  Power  Co.,  121  Me.  422, 
117  Atl.  582. 

78  Law  V.  Railroad  Commission, 
184  Gal.  737,  14  A.  L.  R.  249,  195 
Pac.  423. 

79  An  order  fixing  rates  which 
has  the  effect  of  abrogating  a  con- 
tract for  furnishing  heat  and  elec- 
tricity to  a  hotel  company  at 
wholesale  at  a  specified  rate  should 
specify  whether  the  company  is  to 
be  supplied  at  wholesale  price,  or 


at  least  make  the  rate  to  be  paid 
by  it  definite  and  certain.  Utah 
Hotel  Co.  V.  Public  Utilities  Com- 
mission, 59  Utah  389,  204  Pac.  511. 

An  order  requiring  a  railroad 
company  to  make  such  necessary 
and  proper  repairs  to  a  bridge  as 
to  make  it  safe  to  meet  the  re- 
quirements of  the  traveling  public 
and  in  a  manner  satisfactory  to 
the  commission,  and  to  report  the 
nature  and  extent  of  such  repairs 
in  detail  to  the  commission  imme- 
diately upon  completion  thereof, 
was  held  to  be  so  indefinite  and 
uncertain  in  its  requirements  as  to 
be  unreasonable  in  a  legal  sense, 
where  there  was  nothing  in  the 
order  or  in  the  report  on  which  it 
was  based  showing  what  repairs 
were  necessary  or  proper,  or  what 
would  be  satisfactory  to  the  com- 
mission. Pittsburgh  &  L.  E.  E.  Co. 
V.  Public  Service  Commission,  75 
Pa.  Super.  Ct.  282. 

In  Missouri,  K.  &  T.  E.  Co.  v. 
State,  82  Okla.  221,  200  Pac.  208, 
an  order  requiring  a  railroad  com- 
pany    to     repair     and     maintain 
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and  certain,  and  cannot  be  made  to  fluctuate  from  year  to  year 
by  reason  of  the  acts  of  some  other  body.  So  in  fixing  rates  to 
be  paid  by  a  city  for  water,  the  commission  has  no  authority  to 
order  it  to  repay  to  the  company  annually  the  amount  collected 
from  it  for  taxes  on  its  property .8"  A  clause  in  a  rate  schedule 
providing  for  a  varying  rate  for  electric  power  depending  upon 
the  varying  price  of  coal  was  held  not  to  be  so  uncertain  and 
indeterminate  as  to  be,  necessarily,  either  arbitrary  or  unreason- 
able, during  the  unusual  conditions  created  by  the  World  War.*^ 

§4557.  Review  toy  courts  in  general — Statement  of  ques- 
tions involved.  A  void  order  of  the  commission  may  be  attacked 
collaterally,*^  but  not  orders  which  are  within  the  jurisdiction  of 
the  commission,  though  erroneous.*'  Rates  fixed  by  the  com- 
mission cannot  be  attacked  in  a  collateral  proceeding  as  being 
unreasonable  and  extortionate.**  To  prevail  in  a  collateral  attack 
on  an  order  of  the  Interstate  Commerce  Commission  it  must  be 
shown  that  the  order  is  void  on  the  face  of  the  findings  without 
^regard  to  the  evidence  or  the  absence  of  it.*^  Orders  of  the  In- 
terstate Commerce  Commission  and  of  a  state  public  service 
commission  permitting  a  railroad  company  to  make  a  separate 
charge  for  ferry  service  are  conclusive,  in  so  far  as  the  parties 

undergrade  crossings  was  held  not  its  validity  on  certiorari  to  ra- 
te be  void  for  indefiniteness  and  view  a  subsequent  order  of  the 
uncertainty.  commission   requiring  it'  to   repair 

80  In  re  Caribou  Water,  Light  &  said  approaches.  People  v.  Pub- 
Power  Co.,  121  Me.  426,  117  Atl.  lie  Service  Commission,  Second' 
579.  Dist.,  231  N.  Y.  1,  131  N.  E.  549, 

81  Slate  Belt  Elec.  St.  E.  Co.  v.  modifying  190  N.  Y.  App.  Div.  126, 
Public  Service  Commission,  78  Pa.  179  N.  Y.  Supp.  438,  rehearing  de- 
Super.   Ct.   493.  nied  231  N.  Y.  600,  132  N.  E.  904. 

82  People  V.  Monarch,  193  N.  Y.  83  People  v.  Public  Service  Com- 
App.  Div.  707,  185  N.  Y.  Supp.  5.  mission.    Second   Dist.,   231    N.   Y. 

If  the  portion  of  an  order  of  the  1,   131  N.   E.    549, ,  modifying   190 

commission,  providing  for  an  over-  N.   Y.    App.   Div.    126,    179   N.   Y. 

head  crossing  over  railroad  tracks,  Supp.  438,  rehearing  denied  231  N. 

which    requires    the    company    to  Y.  600,  132  F.  E.  904. 

keep  the  approaches  thereto  in  re-  84  E.  L.   Young  Heading  Co.  v. 

pair  is. beyond  its  jurisdiction  and  Payne,  127  Miss.  48,  89  So.  782. 

void,  the   company   does   not,   by  86  State  of  New  York  v.  United 

failing   to    appeal   therefrom    and  States,   257  U.   S.   591,   66  L.   Ed. 

going  ahead  and  constructing  the  385. 
crossing,  waive  its  right  to  question. 
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to  an  action  by  the  carrier  against  a  shipper  to  recover  com- 
pensation for  ferry  service  are  concerned,  because  of  the  fact  that 
ferrying  is  a  charge  for  which  a  separate  charge  should  be  made 
in  order  to  treat  all  shippers  substantially  alike.*®  The  validity 
of  rates,  regulations  and  classifications  established  by  the  com- 
mission cannot  be  determined  in  an  action  by  a  shipper  against 
a  carrier  for  damages  to  goods  in  transit.'''  After  the  commission 
has  determined  what  facilities  shall  be  adequate  and  what  the 
price  shall  be,  it  is  not  open  to  a  court  or  jury,  in  an  action  to 
recover  for  the  service,  to  find  that  facilities  other  than  those 
prescribed  by  the  commission  would  be  adequate,  or  that  the 
facilities  furnished,  if  in  compliance  with  the  order  of  the  com- 
mission, are  inadequate.'* 

§  4558.  —  Power  to  review."  Where  a  matter  is  left  to  the 
discretion  of  the  commission,  its  action  is  subject  to  review  by 
the  courts.®"  Where  a  rate  fixed  by  the  commission  is  claimed 
to  be  confiscatory,  the  state  must  provide  a  fair  opportunity  for 
submitting  that  question  to  a  judicial  tribunal  for  determination 
upon  its  own  independent  judgment  as  to  both  law  and  facts; 
otherwise  the  order  is  void  as  in  conflict  with  the  due  process 
of  law  clause.'^  When  acting  within  its  powers,  orders  and  de- 
crees of  the  commission  are  final  except  as  a  review  thereof  by 
the  courts  is  provided  for  by  statute.®^  A  right  to  a  review  of 
the  orders  of  the  commission  is  generally  given  by  statute  to 
parties  affected.**    In  Arkansas  the  action  of  a  city  council  in 

86  Boston  &  M.  K.  R.  v.  Great  673,  103  Atl.  1052;  90  N.  J.  L.  694, 
Falls  Mfg.  Co.,  79  N.  H.  487,  111  714,  103  Atl.  1053;  90  N.  J.  L.  715 
Atl.  691.  103  Atl.  1054;  90  N.  J.  L.  729,  103 

87  Fort  V.  Denver  &  R.  G.  E.  Co.,  Atl.  1055  (mem.  dees.). 

69  Colo.  441,  195  Pae.  109.  91  Potomac   Elee.    Power   Co.   v, 

88  Hackensack     Water      Co.     v.  Public  Utilities  Commission  of  Dis 
Borough  of  Tenafly,  95  N.  J.  L.  25,  triot  of  Columbia,  276  Fed.  327. 
Ill  Atl.  261.  92  Hamilton    v.    Caribou    Water, 

89  Judicial  Review  as  a  Require-  Light  &  Power  Co.,  121  Me.  422, 
ment  of  Due  Process  in  Bate  Begu-  117  Atl.  582. 

lation  is  the  subject  of  an  article  93  City  of  Huntington  v.  Public 

by    Thomas    P.    Hardman    in    30  Service  Commission,  89  W.  Va.  703 

Yale  Law  Journal  681.  110  S.  E.  192. 

90  Brie  R.  Co.  v.  Board  of  Public  In  Arkansas  orders  of  the  com 
Utility  Com'rs,  254  U.  S.  394,  65  mission  affecting  property  rights 
L.  Ed.  322,  aff'g  90  N.  J.  L.  672,  are  subject  to  review  by  the  courts 
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the  exercise  of  its  statutory  power  to  fix  rates  is  not  reviewable 
by  the  courts  where  it  puts  into  effect  rates  fixed  by  a  franchise 
contract  between  it  and  a  utility.  But  its  action  is  reviewable 
where  it  fixes  rates  lower  than  the  franchise  rates,  or  where  there 
are  no  franchise  rates.'* 

§4559.  — Compliance  with  conditions  precedent.  "Where 
power  in  relation  to  specific  matters  has  been  conferred  by  the 
legislature  on  a  commission  or  board  created  for  the  purpose, 
that  body  must  take  appropriate  action  concerning  the  matters 
so  delegated  to  it  before  the  courts  have  jurisdiction  to  act  in 
respect  thereto.'^    So  where  the  legislature  has  conferred  on  a 


in  such  manner  as  may  be  pre- 
scribed by  the  legislature.  Clear 
Creek  Oil  &  Gas  Co.  v.  Ft.  Smith 
Spelter  Co.,  148  Ark.  260,  230  S. 
W.  897. 

The  Utah  statute  provides  for  a 
review  of  the  action  of  the  insur- 
ance commissioner  on  an  applica- 
tion by  an  insurance  company  for 
permission  to  do  business  in  the 
state.  Utah  Ass'n  of  Life  Under- 
writers V.  Mountain  States  Life 
Ins.  Co.,  58  Utah  579,  200  Pac.  673. 

An  order  granting  an  increase 
of  rates  to  be  effective  between 
certain  dates,  requiring  the  com- 
pany to  make  a  report  concerning 
its  earnings,  etc.,  during  that 
period,  and  retaining  the  case  on 
the  docket  for  the  purpose  of  re- 
ceiving such  report  and  taking 
such  action  thereon  as  might  be 
deemed  proper,  held  a  final  order, 
and  hence  reviewable  on  petition 
to  review.  City  of  Huntington  v. 
Public  Service  Commission,  89  W. 
Va.  703,  110  S.  E.  192. 

94  Town  of  Pocahontas  v.  Cen- 
tral Power  &  Light  Co.,  —  'Ark. 
— ,  244  S.  W.  712,  petition  for  cer- 
tiorari dismissed  43  Sup.  Ct.  94. 

96  Louisville  &  N.  E.  Co.  v.  Com., 
190  Ky.  78,  226  S.  W,  118. 


A  federal  court  will  not  order 
its  receiver  of  a  street  railway 
company  serving  a  number  of 
cities  to  pay  a  license  tax  imposed 
upon  it  by  one  of  them  pursuant 
to  a  franchise  ordinance  until  the 
public  service  commission  of  the 
state  has  determined  the  validity 
of  the  contract  evidenced  by  the 
ordinance  and  the  reasonableness 
of  the  tax  imposed.  American 
Brake  Shoe  &  Foundry  Co.  v.  Pitts- 
burgh Eys.  Co.,  270  Fed.  812. 

In  Pennsylvania  an  electric  com- 
pany which  has  procured  from  the 
Public  Service  Commission  a  cer- 
tificate of  public  convenience 
authorizing  it  to  serve  a  particular 
locality,  and  which  seeks  to  pre- 
vent another  company,  which  ac- 
quired a  similar  franchise  before 
the  passage  of  the  Public  Service 
Act  but  has  never  done  anything 
under  it,  from  proceeding  to  con- 
struct a  competing  line  because  of 
such  nonuser,  should  complain,  in 
the  first  instance,  to  the  Public 
Service  Commission,  which  has 
power  to  determine  controversies 
of  that  character,  rather  than 
apply  to  the  courts  for  an  injunc- 
tion or  quo  warranto.  Fogelsville 
&  Trexlertown  Elec.   Co.  v.  Penn- 
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public  service  commission  power  to  regulate  rates,®^  or  to  take 
action  in  respect  to  the  building  and  repair  of  railroad  stations,®'' 
or  to  award  a  refund  or  reparation  to  consumers  or  patrons,®* 
resort  must  be  had  to  the  commission  in  the  first  instance,  and 
the  courts  have  no  jurisdiction  in  respect  to  the  matter  until 
this  has  been  done.  And  under  some  statutes  an  application 
must  first  be  made  to  the  commission  for  a  rehearing,  unless  the 
order  is  void."  But  a  court  of  equity  may  act  in  aid  of  the 
commission  by  preserving  the  status  quo  so  as  to  give  a  party 
complaining  in  respect  to  a  matter  within  its  jurisdiction  a  rea- 
sonable time  within  which  to  file  a  complaint  and  for  the  com- 


sylvania  Power  &  Light  Co.,  271 
Pa.  237,  114  Atl.  822. 

96  City  of  Hutchinson  v.  South- 
western Bell  Tel.  Co.,  109  Kan.  545, 
200  Pac.  301. 

Belief  cannot  be  had  in  the 
courts  against  alleged  discrimina- 
tory rates  without  first  submitting 
the  matter  to  the  commission. 
State  V.  Atchison,  T.  &  S.  F.  E.  Co., 

108  Kan.  851,  197  Pac.  194. 
Consumers  cannot  enjoin  the  en- 
forcement of  rates  promulgated  by 
a  telephone  company,  after  rates 
fixed  by  the  commission  have  been 
held  void  as  confiscatory,  until  ac- 
tion thereon  has  been  taken  by 
the  commission.  City  of  Hutchin- 
son V.  Southwestern  Bell  Tel.  Co., 

109  Kan.  545,  200  Pac.  301. 

In  Michigan  when  complaint  is 
made  of  the  rate  fixed  in  a  tariff 
schedule  of  a  railroad  company, 
or  of  rules  and  regulations  affect- 
ing rates  which  form  a  part  of  it, 
relief  must  be  sought  through  the 
Public  Utilities  Commission  in  the 
first  instance,  and  the  matter  can 
only  be  considered  by  a  court  on 
appeal  from  its  determination  in 
the  manner  provided  by  law.  So 
a  court  has  no  jurisdiction  to  en- 
join the  collection  of  a  rate,  fixed 
by  a  tariff  schedule  on  the  ground 


that  such  schedule  violates  the 
statute.  Detroit  United  By.  v. 
Oakland  Circuit  Judge,  215  Mich. 
275,  183  N.  W.'  938. 

In  Pennsylvania  complaint  by  a 
city  that  a  street  railway  com- 
pany is  collecting  a  rate  of  fare 
in  excess  of  that  fixed  by  its  fran- 
chise must  be  made  to  the  Public 
Service  Commission  in  the  first  in- 
stance rather  than  to  the  courts. 
City  of  Scranton  v.  Scranton  B. 
Co.,  268  Pa.  200,  111  AtL  241.  And 
the  court  has  no  jurisdiction  of  a 
suit  by  a  consumer  to  enjoin  a 
utility  from  cutting  off  his  service 
for  failure  to  pay  a  tariff  rate  in 
excess  of  a  rate  fixed  by  a  con- 
tract between  him  and  the  company 
and  to  recover  money  paid  in  ex- 
cess of  the  contract  rate,  but  his 
remedy  is  with  the  commission. 
Beetem  v.  Carlisle  Light,  Heat  & 
Power  Co.,  273  Pa.  82,  116  Atl. 
676. 

97  Louisville  &  N.  B.  Co.  v.  Com. 
190  Ky.  78,  226  S.  W.  113. 

98  See  §  4572,  infra. 

99  In  New  York  a  city  which  is 
not  satisfied  with  a  determination 
of  the  commission  with  respect  to 
street  car  fares  must  apply  to  the 
commission  for  a  rehearing,  and  if 
still  dissatisfied,  must  proceed  by 
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mission  to  hear  and  determine.^  And  when  a  public  service 
company  attempts  to  do  something  which  under  the  law  it  has 
no  power  to  do,  any  party  having  the  right  to  raise  the  question 
may  invoke  the  action  of  the  courts  to  protect  that  right  without 
first  making  complaint  to  the  commission.^  So  when  the  claim 
is  made  that  a  carrier  has  charged  a  rate  in  excess  of  that  fixed 
in  its  tariff  schedule,  resort  may  be  had  to  a  court  in  the  first 
instance.'  The  Michigan  Public  Utilities  Act -does  not  deprive 
the  courts  of  jurisdiction  of  a  suit  by  a  city  to  compel  a  power 
company  to  perform  a  contract  between  the  company  and  the 
city  fixing  rates  to  be  charged  private  consumers  for  electricity, 
where  there  are  no  questions  of  adequate  service  involved,  and 
the  utilities  commission  has  not  acquired  jurisdiction  of  the 
matter.*  Failure  of  a  railroad  company  to  appeal  from  an  order 
of  a  commission  establishing  a  rate  will  not  preclude  it  from 
setting  up  that  such  rate  is  confiscatory  as  a  defense  to  a  suit 
brought  against  it  by  a  shipper  to  enjoin  it  from  charging  more 
than  said  rate.* 

Under  the  Interstate  Commerce  Act,  the  Interstate  Commerce 
Commission  has  exclusive  initial  jurisdiction  to  suspend  or  annul 
changes  in  classification  or  regulations  affecting  the  classification 
of  goods  for  transportation,  and  a  shipper  seeking  relief  from 
such  a  change  must  apply  to  the  commission  in  the  first  instance, 
rather  than  to  the  courts.®    Eesort  must  also  be  had  to  the  com- 

certiorari   to    obtain   a   review   by  6  Vandalia  R.  Co.  v.  Schnull,  255 

the  courts.    It  cannot  resort  to  the  U.  S.  113,  65  'L.  Ed.  539,  rev'g  188 

courts  in  the  first  instance  unless  Ind.  87,  122  N.  E.  225. 
the    order    of    the    commission    is  6  A  proposed  change  in  a  freight 

void.     City  of  New  York  v.  Eich-  tariff  schedule  by  the  director  gen- 

mond  Light   &   Railroad   Co.,    183  eral  of  railroads   so   as   to   cancel 

N.  Y.  Supp.  922.  the    published     classification     and 

1  Fogelsville  &  Trexlertown  Elec.  rates  on  a  certain  article   and  to 

Co.  V.  Pennsylvania  Power  &  Light  include     it     among     articles     that 

Co.,  271  Pa.  237,  114  Atl.  822.  would  not  be  accepted  for  shipment 

sPassyunk  Ave.  Business  Men's  is  within  the  rule,  and  a  federal 

Ass'n   V.   Public   Service   Commis-  court  has  no  jurisdiction  to  annul 

sion,  73  Pa.  Super.  Ct.  242.  the  action  of  the  director  general 

3  Detroit  United  Ey.  v.  Oakland  in  the  first  instance.  Director 
Circuit  Judge,  215  Mich.  275,  183  General  of  Railroads  v.  Viscose  Co., 
N.  W.  938.  254  U.  S.  498,  65  L.  Ed.  372. 

4  City  of  Saginaw  v.  Consumers ' 
Power  Co.,  213  Mich.  460,  182  N. 
W.  146. 
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mission  in  the  first  instance  where  a  rate,  rule  or  practice*  of  a 
carrier  is  attacked  as  unreasonable  or  unjustly  discriminatory.' 
And  where,  before  an  interstate  tariff  can  be  construed,  it  is 
necessary  to  determine  upon  evidence  the  peculiar  meaning  of 
words  or  the  existence  of  incidents  alleged  to  be  attached  by 
usage  to  the  transaction,  the  question  whether  it  applies  in  a 
particular  case  must  be  determined  in  the  first  instance  by  the 
commission,  and  not  until  this  determination  has  been  made  can 
a  court  take  jurisdiction  of  the  controversy.*  But  where  the 
controversy  only  requires  a  determination  of  the  meaning  of 
words  of  a  tariff  which  are  used  in  their  ordinary  sense  and  to 
apply  that  meaning  to  undisputed  facts,  preliminary  resort  to 
the  commission  is  unnecessary.*  Claims  arising  out  of  federal 
cantrol  of  the  railroads  need  not  be  submitted  to  the  commission 
before  an  action  may  be  brought  thereon,  where  they  are  of 
such  a  character  that  a  preliminary  resort  to  the  commission 
would  not  have  been  necessary  prior  to  federal  control.^" 

§4560.  — Presumptions  and  burden  of  proof.  Rates  fixed 
by  statute  ^^  and  orders  made  and  rates  fixed  by  a  commission 
acting  within  its  authority,  are  prima  facie  lawful  and  reason- 
able, and  are  presumed  to  be  so,^**  and  the  burden  is  on  the  person 

'  Great     Northern     Ey.     Co.     v.  8  Great  Northern  Ey.  Co.  v.  Mer- 

Merehants  Elevator  Co.,  259  TJ.  S.  chants  Elevator  Co.,  259  XJ.  S.  285, 

285,  66  L.  Ed.  943,  afe'g  147  Minn.  66  L.  Ed.  943,  aff 'g  147  Minn.  251, 

251,  180  N.  W.  105,  leave  to  pre-  180   N.   W.    105,   leave   to   present 

sent  petition  for  rehearing  granted  petition  for  rehearing  granted  42 

42  Sup.  Ct.  587  (mem.  dec).  Sup.  Ct.  587   (mem.  dec);   Collins 
Whether    a    railroad    company's  v.  Davis,  283  Fed.  837. 

method  of  distributing  cars  among  9  Great     Northern     Ey.     Co.     v. 

coal   mines    is   unfair   or    diserim-  Merchants    Elevator    Co.,    259    TJ. 

inatory  is  in  the  first  instance  a  S.   285,   66   L.   Ed.    943,   aff'g   147 

question   for  the   commission,   and  Minn.  251,  180  N.  W.  105,  leave  to 

the  courts  may  not  intervene  until  present     petition     for     rehearing 

the  commission  has  heard  and  de-  granted    42    Sup.    Ct.    587    (mem. 

termined  the   question.     Cleveland  dec.) ;    Collins    Co.    v.    Davis,    283 

&  Western  Coal   Co.   v.  Baltimore  Fed.  837. 

&  O.  R.  Co.,  283  Fed.  995.    And  it  10  Collins  Co.  v.  Davis,  283  Fed. 

is  for  the  commission  to  determine,  837. 

at     least     in     the     first    instance,  H  Hackworth  v.  Missouri  South- 

whether   a  rate   is   discriminatory.  em  E.  Co.,  286  Mo.  282,  227  S.  W. 

Keogh  V.  Chicago  &  N.  W.  E.  Co.,  1032,  15  A.  L.  E.  170. 

43  Sup.  Ct.  47,  aff'g  271  Fed.  444.  12  Cumberland  Telephone  &  Tele- 
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attacking  them  to  show  that  they  are  unlawful,  unauthorized, 
unreasonable,  confiscatory  or  erroneous.^'    The  presumption  as 


graph  Co.  v.  Louisiana  Public 
Service  Commission,  283  Fed.  215; 
Georgia  Ey.  &  Power  Co.  v.  Rail- 
road Commission  of  Georgia,  278 
Fed.  242;  Golden  Cycle  Mining  & 
Seduction  Co.  v.  Colorado  Springs 
Light,  Heat  &  Power  Co.,  68  Colo. 
589,  192  Pae.  493;  State  v.  Public 
Service  Commission,  291  Mo.  432, 
236  S.  W.  852;  State  v.  Public  Serv- 
ice Commission,  —  Mo.  — ,  233  S. 
W.  425,  rev'd  on  other  grounds, 
43  Sup.  Ct.  544;  Billings  Utility 
Co.  V.  Public  Service  Commission, 
62  Mont.  21,  203  Pac.  366;  Doney 
V.  Northern  Pac.  E.  Co.,  60  Mont. 
209,  199  Pac.  432;  People  v.  Public 
Service  Commission,  200  N.  Y.  App. 
Div.  268,  193  N.  T.  Supp.  186; 
Muskogee  Gas  &  Electric  Co.  v. 
State,  86  Okla.  58,  206  Pac.  242; 
Atchison,  T.  &  S.  F.  E.  Co.  v.  State, 
82  Okla.  288,  200  Pac.  23'2;  St. 
Louis-San  Francisco  E.  Co.  v. 
State,  81  Okla.  298,  198  Pac.  73; 
Shubert  V.  Public  Service  Commis- 
sion, 77  Pa.  Super.  Ct.  167;  Lans- 
downe  Borough  v.  Public  Service 
Commission,  74  Pa.  Super.  Ct.  203; 
Appalachian  Power  Co.  v.  Com., 
132  Va.  1,  110  S.  E.  '360;  Southern 
E.  Co.  V.  Com.,  128  Va.  176/  105 
S.  E.  65. 

In  Pennsylvania  when  the  effec- 
tive date  of  a  tariff  passes  with- 
out objection  being  made  to  it,  a 
presumption  arises  that  the  classi- 
fications of  rates  therein  are 
equitable  and  just,  and  that  the 
total  probable  revenue  which  the 
utility  will  receive  thereunder  will 
equal  and  not  excede  that  to  which 
it  is  entitled,  and  each  customer  of 
the  company  is  thereafter  entitled 
to  rely  upon  this  presumption,  and 


the  company  is  entitled  to  rely 
upon  it  in  the  first  instance  on  the 
hearing  of  any  complaint  subse- 
quently filed  with  the  commission. 
Duquesne  Light  Co.  v.  Public  Serv- 
ice Commission,  273  Pa.  287,  117 
Atl.  63,  aff'g  77  Pa.  Super.  Ct.  8. 

13  Cumberland  Telephone  &  Tele- 
graph Co.  v.  Louisiana  Public 
Service  Commission,  283  Fed.  215; 
Potomac  Elee.  Power  Co.  v.  Public 
L'^tilities  Commission  of  District  of 
Columbia,  276  Fed.  327;  State  v. 
Public  Service  Commission,  291 
Mo.  432,  236  S.  W.  852;  State  v. 
Public  Service  Commission,  —  Mo. 
— ,  233  S.  W.  425,  rev'd  on  other 
grounds,  43  Sup.  Ct.  544;  Billings 
Utility  Co.  V.  Public  Service  Com- 
mission, 62  Mont.  21,  203  Pae.  366; 
People  V.  Public  Service  Commis- 
sion, 200  N.  Y.  App.  Div.  268,  193 
N.  Y.  Supp.  186;  Duquesne  Light 
Co.  V.  Public  Service  Commission, 
273  Pa.  287,  117  Atl.  63,  aff'g  77 
Pa.  Super.  Ct.  8;  Shubert  v.  Public 
Service  Commission,  77  Pa.  Super. 
Ct.  167;  Borough  of  New  Cumber- 
land V.  Public  Service  Commission, 
76  Pa.  Super.  Ct.  382;  Lansdowne 
Borough  V.  Public  Service  Commis- 
sion, 74  Pa.  Super.  Ct.  203;  Eail- 
road  Commission  v.  Rio  Grande  & 
E.  P.  Ey.  Co.,  —  Tex.  — ,  280  S. 
W.  974,  rev'g  judgment  (Tex.  Civ. 
App.),  175  S.  W.  1116;  North  Coast 
Power  Co.  v.  Kuykendall,  117 
Wash.  563,  201  Pac.  780. 

The  burden  is  on  a  telephone 
company  attacking  rates  fixed  by 
the  commission  to  show  the  fair- 
ness of  the  allotments  made  by  the 
company  to  local  exchanges  for 
handling  interstate  calls.  State  v. 
Public  Service  Commission,  —  Mo. 
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to  the  validity  and  reasonableness  of  a  rate  established  by  the 
commission  continues  until  its  unreasonable  or  discriminatory 
character  is  found  by  the  commission  itself,  and  ceases  upon 
change  made  in  the  rate  by  action  of  the  commission.^*  There 
is  no  such  presumption  as  to  a  rate  fixed  without  authority,  as  a 
rate  fixed  by  a  commission  for  a  territory  in  which  it  has  no 
jurisdiction  to  fix  rates.^^  And  the  presumption  is  greatly 
lessened  in  force,  if  not  entirely  removed,  where  it  appears  that 
the  order  was  not  based  upon  any  evidence  as  to  the  value  of  the 
plants  of  the  companies  concerned  or  their  operating  expenses, 
and  that  some  of  them  had  no  notice  of  the  proceedings  and 
took  no  part  in  the  hearing.^*  In  Oklahoma  the  constitutional 
presumption  of  the  reasonableness,  justness  and  correctness  of 
an  order  of  the  commission  applies  only  to  the  facts  found  by 
the  commission  or  established  by  evidence  upon  which  the  com- 
mission failed  to  make  a  finding ;  and  it  does  not  apply  where  a 
fact  material  to  the  reasonableness,  justness  and  correctness 
of  an  order  is  lacking  in  the  commission's  findings  of  fact,  and 
is  not  supplied  by  the  evidence,  and  in  such  ease  such  order  can- 
not be  sustained  by  the  court  on  review.^'  And  in  Kansas  the 
statutory  presumption  that  increased  rates  allowed  by  the  com- 
mission are  reasonable  does  not  apply  where  there  was  no  find- 
ing by  the  commission  as  to  the  reasonableness  or  unreasonable- 
ness of  the  existing  rates.^^  That  the  commission  had  previously 
granted  an  increase  of  rates  is  not  sufficient  to  take  away  the 
presumption  of  reasonableness  from  an  order  made  more  than  a 
year  later  suspending  the  increased  rates  and  re-establishing  the 
old  rates  pending  a  final  hearing,  where  there  has  been  a  mescis- 
sion  of  prices  and  current  rates  of  interest  upon  invested  capital 
in  the  meantime.^*  A  statutory  presumption  that  orders  of  Ijhe 
commission  are  within  their  jurisdiction   and   powers  extends 

— ,  233  S.  W.  425,  rev'd  on  other  17  Chicago,  E.  I.  &  P.  R.  Co.  v. 

grounds  43  Sup.  Ct.  544.  State,  83  Okla.  161,  201  Pac.  260. 

14Doney    v.    Northern    Pac.    R.  18  Wichita    E.    &    Light    Co.    v. 

Co.,  60  Mont.  209,  199  Pac.  432.  Public     Utilities     Commission     of 

16  Golden    Cycle    Mining    &    Re-  State   of  Kansas,   43   Sup.   Ct.  51, 

duetion    Co.    v.    Colorado    Springs  rev'g  268  Fed.  37. 

Light,  Heat  &  Power  Co.,  68  Colo.  19  Cumberland  Telephone  &  Tele- 

589,  192  Pac.  493.  graph     Co.     v.     Louisiana     Public 

16  Landon  v.  Court  of  Industrial  Service  Commission,  283  Ted.  215. 
Relations  of  State  of  Kansas,  269 
Fed.  411. 
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only  to  the  authority  of  the  commission  and  not  to  the  corporat>-' 
powers  of  chartered  companies,  and  does  not  dispense  with  the 
i.ecessity  for  a  proper  showing  that  a  corporate  act  required  of 
such  a  company  by  the  commission  is  within  its  corporate  au- 
thority when  such  authority  is  not  contained  in  a  statute  and 
does  not  appear  to  be  a  necessary  incident  to  corporate  powers 
that  do  appear.^'  The  presumption  is  that  the  commission  has 
regularly  performed  the  duties  imposed  upon  it  by  law  with 
respect  to  fixing  freight  rates,^^  that  a  carrier  has  filed  its  sched- 
ule of  tariffs  as  required  by  law,^^  and  that  a  railroad,  in  charg- 
ing a  particular  rate,  has  complied  with  the  law,  and  that  such 
rate  is  in  accordance  with  the  published  and  approved  tariff 
established  by  the  commission.^^  A  statute  establishing  a  state 
railroad  commission  and  establishing  its  powers  and  duties  will 
be  conclusively  presumed  to  be  constitutional  by  an  appellate 
court,  where  its  constitutionality  is  not  raised  on  appeal.** 

An  order  of  the  commission  will  be  sustained  in  an  action 
brought  to  contest  it  unless  it  is  shown  to  be  clearly  unjust  and 
unreasonable.*^  Where  it  does  not  appear  that  a  rate  is  clearly 
confiscatory,  the  court  will  refuse  to  interfere  until  practical 
experience  has  demonstrated  that  it  is  so.*®    But  it  has  been  held 

20  state  V.  Jacksonville  Termi-  tiou  of  compliance  is  for  the  jury, 
nal  Co.,  82  Fla.  255,  21  A.  L.  E.  unless  the  proof  and  inferences 
312,  89  So.  641.  are  all  one  way.     Simpson  v.  Cen- 

21  Doney  v.  Northern  Pac.  B.  tral  Vermont  Ey.  Co.,  —  Vt.  — , 
Ob.,  60  Mont.  209,  199  Pac.  432.  113  Atl.  299. 

22  New    River    Lumber     Co.     v.  23  Doney    v.    Northern    Pac.    E. 
Tennessee   S.   Co.,   145"  Tenn.   266,  Co.,  60  Mont.  209,  199  Pac.  432. 
238  S.  W.  867.  24  Doney    v.    Northern    Pac.    E. 

In    an    action    against    a    rail-  Co.,  60  Mont.  209,  199  Pac.  432. 
roa*  company  to  recover  damages  26  Cumberland  Telephone  &  Tele- 

for  the  destruction  of  baggage  by  graph     Co.     v.     Louisiana     Public 

fire  the*  burden  is  on  the  company  Service  Commission,  283  Fed.  215; 

to  show  full  compliance  with  stat-  Eailroad  Commission  v.  Eio  Grande 

utory  provisions  requiring  the  fil-  &  E.   P.  Ey.   Co.,  —  Tex.  — ,   230 

ing  of  schedules  of  rates  in  order  S.  W.  974,  rev  'g  judgment,  —  Tex. 

to  make  such  schedules  available  Civ.  App.  — ,  175  S.  W.  1116. 
for  its  protection.     There  is  a  pre-  26  Where,    under    an    ordinance 

sumption     of     compliance     where  fixing  a  5-cent  fare,  a  street  rail- 

noncomplianee    is    penalized,    but  way   company   had   earned   only   5 

this  presumption  is  not  conclusive,  per     cent,     during    the     preceding 

and  may  be  met  and  overcome  by  year,   but   the    evidence   showed   a 

other  presumptions,  and  the  ques-  large  and  steady  increase  in  earn- 
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unnecessary  to  provide  for  a  trial  period  before  temporarily  en- 
joining the  enforcement  of  telephone  rates  fixed  by  an  ordinance, 
where  the  ordinance  provides  for  an  increase  over  previous  rates-., 
which  will  have  a  tendency  to  lessen  the  number  of  customers, 
and  thereby  lessen  the  gross  receipts  and  increase  the  dis- 
tributed overhead  in  comparison  with  those  under  the  rates 
previously  existing,  which  were  admittedly  inadequate,  espe- 
cially in  view  of  the  fact  that  the  body  of  telephone  rate- 
payers is  relatively  permanent,  the  ^amounts  are  large  enough 
to  justify  the  necessary  bookkeeping  and  the  rate-payer  has  in 
his  own  hands  a  practical  aid  to  collection  of  excessive  charges 
by  deduction  from  future  bills,  so  that  they  can  be  more  ade- 
quately protected  by  a  bond  to  secure  the  refunding  of  any 
excessive  charges  that  .may  be  finally  adjudged  than  would  be 
possible  in  the  case  of  railroad  and  gas  rates,  and  where  if  an 
injunction  is  refused,  and  the  company  finally  turns  out  to  be 
right,  its  loss  will  be  irreparable.''''' 

§  4561.  —  Introduction  of  new  evidence.  In  some  states  ap- 
peals are  required  to  be  tried  on  the  evidence  introduced  before 
the  commission,  and  no  new  evidence  may  be  introduced.** 

§  4562.  —  Scope  of  review  and  grounds  for  attack.**  General- 
ly findings  of  fact  by  the  commission  will  not  be  disturbed  where 
there  is  substantial  evidence  to  support  them,^"  or  unless  a  ver- 

ings    which,    if    continued    at    the  29  In      statutory      actions,      see 

same    rate,    would    give    the    com-  §  4567,  infra. 

pany  earnings  of  approximately  8  Power  of  court  to  fix  rates,  see 

per     cent,     during     the    following  §  4484,  supra. 

year,   it   was   held   that   the   court  30  Butte    County    Water    Users ' 

would  not  enjoin  the  enforcement  Ass'n  v.  Kailroad  Commission,  185 

of  the   ordinance   without   permit-  Cal.  218,  196  Pae.  265;  Burlington 

ting    its    operation    for    a   further  Gas  &  Electric  Co.  v.  Public  Utili- 

period.    Galveston  Elec.  Co.  v.  City  ties  Commission,  69  Colo.  359,  194 

of  Galveston,  272  Fed.  147.  Pac.  367;  Public  Utilities  Commis- 

27  City  of  Louisville  v.  Louis-  sion  v.  Smith,  298  111.  151,  131  N. 
ville  Home  Tel.  Co.,  279  Fed.  949.  E.     371;      Hamilton     v.      Caribou 

28  Clear  Creek  Oil  &  Gas  Co.  v.  Water,  Light  &  Power  Co.,  121 
Ft.  Smith  Spelter  Co.,  148  Ark.  Me.  422,  117  Atl.  582;  People  v. 
260,  230  S.  W.  897;  St.  Louis-San  Public  Service  Commission,  200  N. 
Francisco  E.  Co.  v.  State,  81  Y.  App.  Div.  268,  193  N.  Y.  Supp. 
Okla.  298,  198  Pae.  73.  186;  Foltz  v.  Public  Service  Com- 
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diet  of  a  jury  finding  such  fact,  in  a  case  triable  by  jury,  would 
be  set  aside  as  against  the  weight  of  the  evidence.'^  This  is  true 
in  respect  to  findings  of  fact  by  the  Interstate  Commerce  Com- 
mission,^^  or  by  an  intermediate  reviewing  court.'^  The  Illinois 
statute  provides  that  the  findings  and  conclusions  of  the  com- 


mission, 73  Pa.  Super.  Ct.  24;  Utah 
Copper  Co.  v.  Public  Utilities 
Commission,  59  Utah  191,  203  Pac. 
627;  Norfolk  &  W.  E.  Co.  v.  Pub- 
lic Service  Commission,  91  W.  Va. 
414,  113  S.  B.  247;  Baltimore  & 
O.  E.  Co.  V.  Public  Service  Com- 
mission, 90  W.  Va.  1,  110  S.  B. 
475;  City  of  Huntington  v.  Pub- 
lic Service  Commission,  89  W.  Va. 
703,  110  S.  B.  192. 

The  reviewing  court  is  bound 
by  the  commission's  findings  of 
fact  where  the  evidence  is  con- 
flicting or  conflicting  inferences 
may  be  drawn  from  it.  Bam- 
berger Blec.  E.  Co.  V.  Public  Utili- 
ties Commission,  59  Utah  351,  204 
Pac.  314. 

Findings  of  the  commission  will 
not  be  disturbed  as  contrary  to 
the  evidence  unless  they  are  so 
manifestly  against  the  weight  o£ 
the  evidence  and  so  clearly  un- 
supported by  it  as  to  show  mis- 
apprehension or  mistake,  or  wil- 
ful disregard  of  duty.  Village  of 
St.  Olairsville  v.  Public  Utilities 
Commission,  102  Ohio  St.  574,  132 
N.  E.  151. 

31  People  ex  rel.  Woodhaven 
Gaslight  Co.  v.  Nixon,  203  N.  T. 
App.  Div.  369,  196  N.  Y.  Supp. 
623;  People  v.  Public  Service 
Commission,  Second  Dist.,  195  N. 
Y.  App.  Div.  426,  187  N.  Y.  Supp. 
24. 

On  appeal  from  an  order  of  the 
commission,  its  finding  will  be 
given  the  same  effect  as  the  ver- 
dict of  a  jury  and  will  not  be  re- 
versed      unless       clearly      wrong. 


Eawlings  v.  Chicago,  B.  &  Q.  E. 
Co.,  —  Neb.  — ,  190  N.  W.  569. 

82  Village  of  Hubbard,  Ohio  v. 
United  States,  278  Ped.  754. 

As  to  administrative  orders  op- 
erating in  future,  the  commis- 
sion's findings  are  conclusive,  sub- 
ject to  certain  exceptions.  Cen- 
tral E.  Co.  of  New  Jersey  v. 
United  States,  257  U.  S.  247,  66  L. 
Ed.  217. 

SSHaekensack  Water  Co.  v. 
Board  of  Public  Utility  Com'rs, 
96  N.  J.  L.  184,  115  Atl.  528;  Pub- 
lic Service  Commission  v.  Beaver 
Valley  Water  Co.,  271  Pa.  358, 
114  Atl.  373;  Ben  Avon  Borough 
V.  Ohio  Val.  Water  Co.,  271  Pa. 
346,  114  Atl.  369,  aff'g  75  Pa. 
Super.  Ct.  290. 

A  judgment  of  the  trial  court, 
in  an  action  to  set  aside  an  order 
of  commission  fixing  water  rates, 
affirming  the  order  of  the  commis- 
sion will  not  be  disturbed  on  ap- 
peal on  the  ground  that  the  evi- 
dence shows  that  the  order  was 
unjust,  oppressive  and  discrimi- 
natory, where  the  evidence  on  the 
question  was  conflicting.  City  of 
Washington  v.  Public  Service 
Commission,  —  Ind.  — ,  129  N.  B. 
401. 

Findings  of  the  commission  ap- 
proved by  the  circuit  court  will 
not  be  set  aside  on  appeal  to  the 
supreme  court  unless  contrary  to 
the  preponderance  of  the  evidence 
even  where  the  ease  is  heard  de 
novo.  St.  Louis  Southwestern  B. 
Co.  V.  Stewart,  150  Ark.  586,  235 
S.  W.  1003. 
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mission  on  questions  of  fact  shall  be  held  prima  facie  to  be  true 
as  found  by  the  commission.**  Findings  of  a  commission  will 
be  set  aside  where  there  is  no  substantial  evidence  to  support 
them.**  And  a  finding  based  on  undisputed  evidence,  and  which 
therefore  amounts  to  a  mere  conclusion  of  law,  is  not  binding 
on  the  court.'®  A  finding  by  the  Interstate  Commerce  Com- 
mission that  discrimination  practiced  by  carriers  is  unjust  is 
ordinarily  a  finding  of  fact.*'''  But  no  finding  by  the  com- 
mission can  prevent  a  review  by  the  court  of  the  questions 
whether  the  discrimination  found  to  exist  can  be  held  in  law 
to  be  attributable  to  particular  connecting  carriers,  and 
whether  they  can  be  required  to  cancel  existing  joint  rates 
unless  it  is  removed.*'  In  the  District  of  Columbia  where  a  de- 
cision of  the  commission  is  challenged  on  the  ground  that  it  is 
based  on  a  mistake  of  law,  or  is  wholly  unsupported  by  evidence, 
or  is  so  clearly  contrary  to  the  weight  of  the  evidence  as  to 
amount  to  an  arbitrary  exercise  of  power,  it  is  the  duty  of  the 
court  to  exercise  its  own  independent  judgment  as  to  both  law 
and  facts,  so  far  as  is  necessary  to  determine  the  question  in 
issue."  In  some  states  appeals  are  tried  de  novo  upon  the 
record  and  evidence  introduced  before  the  commission.*"    Even 

34  Public     Utilities     Commission  States,  257  IT.  S.  114,  66  L.  Ed.  156, 

V.   Smith,   298   111.   151,  131  N.  E.  afC'g  274  Fed.  372. 

371.  The  Illinois  statute  gives  power 

SB  On  direct  attack  on  an  order  to  the  commission  to  enter  orders 
of  the  Interstate  Commerce  Com-  only  when  based  upon  substantial 
mission  by  a  suit  brought  by  a  evidence,  and  hence  orders  not 
state  against  the  United  States  based  upon  substantial  evidence 
and  the  commission  to  annul  it  are  void.  Chicago  Eys.  Co.  v.  inl- 
and enjoin  its  enforcement,  the  nois  Commerce  Commission,  277 
complainants  may  rely  on  the  ab-  Fed.  970. 

sence  of  evidence  to  sustain  a  ma-  36  Bamberger    Elee.    E.    Co.    v. 

terial     finding.      State     of     New  Public     Utilities    Commission,     59 

York  V.  United  States,  257  U.  S.  Utah  351,  204  Pac.  314. 

591,  66  L.  Ed.  385.  37  Central  E.  Co.  of  New  Jersey 

In  a  suit  to  enjoin  the  enforce-  v.  United  States,  257  U.  S.  247,  66 

ment  of  an  order  of  the  Interstate  L.  Ed.  217. 

Commerce    Commission    respecting  38  Central  E.   Co.    of  New   Jer- 

rates,  it  cannot  be  held  that  the  sey   v.   United   States,   257   U.   S. 

order   was   not   supported   by   the  247,  66  L.  Ed.  217. 

evidence,  where  only  a  portion  of  39  Potomac   Elec.    Power    Co.    v. 

the  evidence  taken  before  the  com-  Public     Utilities     Commission     of 

mission    is    introduced.     Louisiana  District  of  Columbia,  276  Ped.  327. 

&     P.     B.     Ey.     Co.     V.     United  40  See  §4568,  infra. 
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where  the  entire  evidence  may  be  reviewed  on  writ  of  review, 
much  consideration  is  to  be  given  to  the  findings  of  the  commis- 
sion, and  they  will  be  deferred  to  if  reasonable,  and  neither, 
arbitrary  nor  capricious.*^ 

It  is  not  the  province  of  the  courts  to  interfere  with  the  regu- 
latory and  administrative  work  of  public  service  commissions, 
and  they  should  act  in  matters  within  the  jurisdiction  of  the 
commission  only  where  the  commission  itself  has  acted  or  omitted 
to  act  contrary  to  law.*^  The  court  will  not  review  the  wisdom 
or  expediency  of  an  order  of  the  commission  nor  substitute  its 
judgment  for  that  of  the  commission  as  to  matters  within  its 
province,*^  nor  can  it  set  the  commission 's  conclusions  aside  when 
they  have  been  made  lawfully  and  reasonably,  within  the  proper 
sphere  of  authority.**  And  orders  within  the  discretion  of  the 
commission  will  not  be  disturbed  on  appeal  unless  an  abuse  of 
discretion  is  shown.*^     Usually  the  authority  of  the  court  is 


41  state  V.  Public  Service  Com- 
mission, —  Mo.  — ,  233  S.  W.  425, 
rev'd  on  other  grounds,  43  Sup. 
Ct.  544. 

42  City  of  New  York  v.  New 
York  Edison  Co.,  196  N.  Y.  App. 
Div.  644,  188  N.  Y.  Supp.  262. 

An  order  of  the  Interstate  Com- 
merce Commission  requiring  all 
cars  having  sides  of  more  than 
a  certain  height  to  be  equipped 
with  side  ladders  is  final,  and  not 
subject  to  review  or  change  by 
the  courts.  United  States  v.  Eu- 
luth,  S.  S.  &  A.  Ey.  Co.,  281  Fed. 
347. 

43  Akron,  C.  &  Y.  Ey.  Co.  v. 
United  States,  282  Fed.  306;  Pa- 
cific Gas  &  Electric  Co.  v.  City 
&  County  of  San  Francisco,  273 
Fed.  937;  Billings  Utility  Co.  v. 
Public  Service  Commission,  62 
Mont.  21,  203  Pac.  366;  People  ex 
rel.  Woodhaven  Gaslight  Co.  v. 
Nixon,  203  N.  Y.  App.  Div.  369, 
196  N.  Y.  Supp.  623;  People  v. 
Public  Service  Commission,  Sec- 
ond Dist.,  193  N.  Y.  App.  Div.  322, 
183    N.    Y.    Supp.    930;     City    of 


Cleveland  v.  Public  Utilities  Com- 
mission, 102  Ohio  St.  341,  131  N. 
E.  714;  Greensburg  v.  Public 
Service  Commission,  73  Pa.  Super. 
Ct.  75;  Foltz  v.  Public  Service 
Commission,  73  Pa.  Super.  Ct.  24; 
Utah  Ass'n  of  Life  Underwriters 
V.  Mountain  States  Life  Ins.  Co., 
58  Utah  579,  200  Pac.  673. 

Whether  the  relationship  of  a 
life  insurance  company  to  other 
corporations  is  such  that  it  ought 
not  to  be  permitted  to  do  busi- 
ness is,  under  the  Utah  statute, 
a  question  to  be  dealt  with  by  the 
insurance  commissioner  rather 
than  by  the  courts.  Utah  Ass'n 
of  Life  Underwriters  v.  Mountain 
States  Life  Ins.  Co.,  58  Utah  579, 
200  Pac.  673. 

44  Billings  Utility  Co.  v.  Public 
Service  Commission,  62  Mont.  21, 
203  Pac.  366. 

46  City  of  San  Leandro  v.  Eail- 
road  Commission,  183  Cal.  229,  191 
Pac.  1;  Missouri,  K.  &  T.  E.  Co. 
V.  State,  82  Okla.  221,  200  Pac. 
208;  In  re  Mee,  —  S.  D.  — ,  187 
N.  W.  540. 
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limited  to  determining  whether  the  commission  has  acted  illegal- 
ly, or  has  exceeded  or  abused  its  powers,  and  it  will  not  interfere 
with  the  commission 's  orders  unless  it  appears  that  its  action  was 
unlawful  or  unreasonable.*®  As  a  rule  the  courts  have  no  right 
to  fix  rates.*'    And  their  power  to  interfere  with  determinations 


46  City  of  Cleveland  v.  Public 
Utilities  Commission,  102  Ohio  St. 
341,  131  N.  E.  714. 

Courts  will  not  set  aside  an  or- 
der of  the  Interstate  Commerce 
Commission  based  on  a  finding  of 
facts  unless  it  is  in  violation  of 
the  Constitution,  or  does  not  eon- 
form  to  the  statutory  authority 
of  the  commission,  or  is  not  sup- 
ported by  the  evidence.  Akron, 
C.  &  Y.  By.  Co.  V.  United  States, 
282  Fed.  306. 

In  Pennsylvania  the  court  when 
reviewing  an  order  of  the  com- 
mission will  "not  weigh  the  testi- 
mony, but  only  examine  it  to  see 
if  there  is  any  evidence  to  sus- 
tain the  findings;  if  the  evidence 
is  properly  taken  and  competent; 
and  whether  the  proper  legal 
principles,  especially  as  to  juris- 
diction, statutory  and  common  law, 
and  substantive  rights,  constitu- 
tional, statutory  and  common  law, 
have  been  regarded  and  applied." 
Poltz  V.  Public  Service  Commis- 
sion, 73  Pa.  Super.  Ct.  24. 

In  West  Virginia  the  orders  of 
the  commission  are  final  and  not 
subject  to  review  by  the  supreme 
court  unless  they  are  beyond  its 
constitutional  or  statutory  power 
or  are  based  upon  a  mistake  of 
law.  Norfolk  &  W.  B.  Co.  v.  Pub- 
lic Service  Commission,  91  W.  Va. 
414,  113  S.  E.  247;  Kelley  Axe 
Mfg.  Co.  V.  United  Euel  Gas  Co., 
87  W.  Va.  368,  105  S.  E.  152. 

On  an  appeal  from  orders 
passed  by  the   commission   in   the 


exercise  of  a  purely  administra- 
tive function,  the  only  question 
which  the  court  can  inquire  into 
is  whether  the  commission  has 
acted  illegally,  or  has  exceeded  or 
abused  its  powers,  and  in  so  far 
as  the  action  of  the  commission 
involves  only  administrative  mat- 
ters, it  must  be  accepted  as  final. 
Which  of  several  applicants  shall 
receive  a  certificate  to  operate  a 
jitney  over  a  particular  route,  and 
the  extent  of  jitney  service  re- 
quired over  such  route  are  purely 
administrative  questions  within 
this  rule.  But  the  right  of  the 
commission  to  choose  between  sev- 
eral applicants  for  certificates  to 
operate  jitneys  over  a  particular 
route  raises  a  question  of  law  as 
to  the  construction  of  the  statute, 
which  is  reviewable.  Modeste  v. 
Public  Utilities  Commission,  97 
Conn.  453,  117  Atl.  494. 

In  determining  whether  an  or- 
der of  the  commission  is  unlawful 
and  unreasonable,  the  court  should 
not  only  inquire  into  the  evidence 
to  determine  whether  the  order  is 
properly  supported  by  it,  but  also 
into  the  proceedings  during  the 
course  of  the  hearing  to  deter- 
mine whether  the  statute  relative 
to  procedure  has  been  followed 
and  whether  the  law  applicable  to 
the  proceeding  has  been  properly 
applied.  Village  of  St.  Clairsville 
V.  Public  Utilities  Commission, 
102  Ohio  St.  574,  132  N.  E.  151. 

47  See  §  4484,  supra. 
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reached  with  respect  to  rates  within  the  scope  of  legislative 
authority  is  circumscribed  and  restrained.**  A  court  has  no 
power  to  interfere  with  the  action  of  the  rate-making  authorities 
in  fixing  rates  unless  they  have  acted  outside  their  powers,  or 
it  clearly  appears  that  the  rates  fixed  are  unreasonable  or  un- 
just or  confiscatory.*®  But  whether  or  not  rates  already  fixed 
are  confiscatory  is  a  judicial  question.*"*  And  the  courts  may  re- 
view the  rates  fixed  to  determine  whether  they  are  excessive 
from  the  standpoint  of  the  patrons  or  imreasonable  from  the 
standpoint  of  the  utility,*^  And  it  is  within  the  scope  of  judicial 
power  and  a  part  of  judicial  duty  to  prevent  anything  which, 
in  the  form  of  a  regulation  of  rates,  operates  to  deny  to  a 
utility  that  equal  protection  which  is  the  constitutional  right  of 
all  owners  of  property.*^  The  reasonableness  of  an  order  of  a 
rate-making  body,  regular  upon  its  face,  may  be  questioned  if 
(1)  the  rates  are  so  low  as  to  be  confiscatory  and  hence  inimical 
to  the  constitutional  provision  against  taking  property  without 


48  Billings  Utility  Co.  v.  Public      mission   has   not   been    arbitrarily 


Service  Commission,  62  Mont.  21, 
203  Pac.  366. 

49  Ashtabula  Gas  Co.  v.  Public 
Utilities  Commission,  102  Ohio  St. 
678,  20  A.  L.  E.  217,  133  N.  E.  915; 
Utah  Copper  Co.  v.  Public  Utili- 
ties Commission,  59  Utah  191,  203 
Pac.  627. 

A  court'  has  no  right  to  inter- 
fere unless  the  rate  is  unreason- 
ably high  or  unreasonably  low. 
Bluefield  Water  Works  &  Improve- 
ment Co.  V.  Public  Service  Com- 
mission, 89  W.  Va.  736,  110  S.  E. 
205,  certiorari  denied  258  U.  S. 
622,  66  L.  Ed.  796. 

Bates  fixed  by  the  legislature 
will  not  be  interfered  with  except 
for  the  purpose  of  protecting  pri- 
vate property  from  confiscation. 
City  of  Eau  Claire  v.  Eailroad 
Commission,  —  Wis.  — ,  189  N.  W. 
476. 

An  order  of  a  commission  fix- 
ing rates  will  be  accepted  as  final 
on  appeal  if  the  power  of  the  com- 


exercised,  the  rates  established  are 
not  unreasonable,  and  the  order  is 
not  violative  of  the  constitution 
nor  wanting  in  statutory  author- 
ity, and  is  supported  by  substan- 
tial evidence.  State  v.  Public 
Service  Commission,  291  Mo.  432, 
236  S.  W.  852. 

In  Minnesota  the  court,  on  ap- 
peal from  an  order  of  the  commis- 
sion fixing  rates,  has  judicial 
power  only,  and  cannot  put  itself 
in  the  place  of  the  commission  and 
retry  the  issues  and  establish  new 
rates.  Northwestern  Bell  Tel.  Co. 
V.  Hilton,  274  Ted.  384. 

60O'Keefe  v.  City  of  New  Or- 
leans, 273  Fed.  560. 

61  The  right  is  not  confined  to 
cases  where  the  rate  is  confis- 
catory. City  of  Huntington  v. 
Public  Service  Commission,  89  W. 
Va.  703,  110  S.  E.  192. 

52  City  of  Huntington  v.  Pub- 
lic Service  Commission,  89  W.  Va. 
703,  110  S.  E.  192. 
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due  process  of  law ;  or  (2)  if  the  rates  were  fixed  arbitrarily  and 
unjustly  without  regard  to  the  preponderance  of  the  evidence; 
or  (3)  if  they  were  fixed  in  such  an  unreasonable  manner  as  to 
cause  the  shadow,  and  not  the  substance,  to  determine  the 
validity  of  the  exercise  of  fhe  power.^^ 

§  4563.  —  Separable  provisions.  Distinctly  separable  por- 
tions of  an  order  of  a  public  service  commission,  which  is  legisla- 
tive in  character,  may  be  sustained  or  annulled  as  separate  and 
independent  regulations.^* 

§  4564.  —  Who  may  attack.^*  In  Wisconsin  the  users  as  well 
as  the  utility  are  entitled  to  a  judicial  review  of  the  question 
whether  a  rate  promulgated  by  the  commission  is  a  lawful  one.^® 
Under  the  Utah  constitution  where  a  statute  gives  a  right  of 
review  to  one  of  the  parties  to  a  proceeding,  the  other  party  must 
also  be  given  the  same  right  of  review  though  no  such  right  is  ex- 
pressly given  him  by  the  statute.^''  A  state  aggrieved  by  an 
order  of  the  Interstate  Commerce  Commission  may  maintain  a 
suit  to  annual  it  or  restrain  its  enforeeinent.^* 

It  has  been  held  that  a  municipal  corporation  may  maintain 
a  suit  to  enjoin  a  corporation  from  charging  private  consumers 
rates  in  excess  of  those  legally  established,^*  or  from  increasing 
its  rates  beyond  those  fixed  by  a  valid  franchise  contract,^"  or  to 

68  state  V.  Public  Service  Com-  66  City    of   Eau   Claire   v.   Eail- 

mission,  —  Mo.  — ,  233  S.  W.  425,  road  Commission,  —  Wis.  — ,  189 

rev'd    on    other    grounds    43    Sup.  N.  W.  476. 

Ct.  544.  67  Utah    Ass'n    of    Life    TJnder- 

64Blackledge  v.  Farmers'  Inde-  writers    v.    Mountain    States    Life 

pendent    Tel.    Co.    of   Bed    Cloud,  Ins.    Co.,   58   Utah   579,    200   Pac. 

105  Neb.  713,  16  A.  L.  R.  343,  181  673. 

N.  W.  709.  58  State   of   Texas   v.   Interstate 

Where  an  order  of  the  commis-  Commerce    Commission,    258   V.   S. 

sion   is    separable,    and   a   part   is  158,  66  L.  Ed.  531;  State  of  North 

without    error    and    another    part  Dakota  ex  rel.   Lemke  v.  Chicago 

erroneous,  the  former  part  will  be  &  N.  W.  Ey.   Co.,   257  U.   S.   485, 

affirmed   and   the   latter   reversed.  66  L.  Ed.  329. 

St.  Louis-San  Francisco  R.  Co.  v.  59  City  of  New  York  v.  Brook- 
State,  81  Okla.  298,  198  Pac.  73.  lyn   Edison    Co.,    Inc.,    189    N.   Y. 

56  Who  may  appeal  from  orders  Supp.  312. 

of  commission,  see  §  4568,  infra.  60  Village  of  Plainwell  v.  Eesley 

Proceedings  maintainable  by  in-  Light  &  Power  Co.,  214  Mich.  461, 

dividual   consumer   or   patron,   see  183  N.  W.  66;  City  of  Saginaw  v. 

§  4572,  infra.  Consumers '  Power  Co.,   213   Mich. 
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enjoin  the  enforcement  of  an  order  of  the  interstate  commerce 
commission  making  such  increase,^^  and  that  it  may  maintain  a 
suit  to  specifically  enforce  such  a  contract.^^  On  the  other  hand 
it  has  been  held  that  a  city  has  no  legal  interest  in  rates  charged 
private  consumers,  and  hence  cannot  maintain  a  suit  to  enjoin 
the  enforcement  of  such  a  rate.®*  A  city  cannot  sue  as  a  con- 
sumer to  enjoin  the  collection  of  rates  for  gas  and  electricity 
specified  in  a  schedule  filed  with  the  Public  Service  Commission, 
where  the  statute  under  which  the  schedule  is  fiOLed  expressly  ex- 
empts municipalities  from  its  provisions  and  hence  such  schedule 
has  no  application  to  them.®* 

In  New  York,  under  an  express  provision  of  the  public  serv- 
ice commission  law,  the  mayor  of  a  city  may  becoitie  a  complain- 
ant and  institute  proceedings  to  test  the  legality  or  reasonable- 
ness of  rates  filed  by  any  public  service  corporation  under  the 
jurisdiction  of  the  commission.  But  this  provision  furnishes  no 
basis  for  an  injunction  suit  in  the  courts.  The  remedy  by  com- 
plaint of  the  commission  therein  provided  is  exclusive,  and  a  city 
cannot  maintain  a  suit  to  enjoin  the  enforcement  of  rates  until 
it  has  exhausted  the  adequate  remedy  at  law  thus  provided.®*  A 
statute  limiting  the  right  to  petition  for  a  revision  of  rates 
established  by  a  public  service  corporation  to  the  mayor  of  a 
city,  the  selectmen  of  a  town,  or  twenty  customers,  is  valid.®® 

460,    182    N.    W.    146,    citing    5  &  Electric  Co.,  116  N.  T.  Misc.  354, 

Fletcher   Cye.  Corp.  §  3330.  190  N.  Y.  Supp.  39. 

61  Especially  when,  under  the  66  City  of  New  York  v.  New 
state  law,  it  could  be  a  party  to  York  Edison  Co.,  196  N.  Y.  App. 
a  suit  to  enjoin  a  violation  of  or  Div.  644,  188  N.  Y.  Supp.  262; 
to  enforce  such  a  contract.  Vil-  City  of  Oswego  v.  People's  Gas  & 
lage  of  Hubbard,  Ohio  v.  United  Electric  Co.,  116  N.  Y.  Misc.  354, 
States,  278  Fed.  754.  190  N.  Y.  Supp.  39. 

62  City  of  Saginaw  v.  Con-  66  City  of  Boston  v.  Edison 
Burners'  Power  Co.,  213  Mich.  460,  Elec.  Illuminating  Co.,  —  Mass. 
182  N.  W.  146.  — ,  136  N.  E.  113.     Under  such  a 

63  City  of  New  York  v.  Citizens '  statute  the  mayor  may  file  such 
Water  Supply  Co.,  199  N.  Y.  App.  a  petition  on  the  complaint  of  one 
Div.  169,  191  N.  Y.  Supp.  430,  customer,  if  in  his  judgment  such 
aff'g  189  N.  Y.  Supp.  929;  City  action  is  necessary  for  the  pro- 
of Oswego  V.  People's  Gas  &  Elec-  tection  of  the  community.  City 
trie  Co.,  116  N.  Y.  Misc.  354,  190  of  Boston  v.  Edison  Elec.  Illumi- 
N.  Y.  Supp.  39.  nating   Co.,   —   Mass.   — ,    136   N. 

64  City  of  Oswego  v.  People's  Gas  E.  113. 
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§  4565.  Particular  methods  of  review — In  general.  Mandamus 
will  lie  to  compel  a  commission  to  perform  a  duty  imposed 
upon  it  by  the  statute  where  there  is  no  other  adequate  remedy 
available,®''  or  to  compel  an  inferior  court  to  assume  jurisdic- 
tion and  to  hear  and  determine  the  issues  made  on  a  writ  of 
review  sued  out  against  the  commission,  where  the  court  erro- 
neously refuses  ab  initio  to  proceed  on  the  ground  that  it  is 
without  jurisdiction.®^  In  Maine  questions  of  law  may  be  raised 
by  alleging  exceptions  to  the  rulings  of  the  commission  on  an 
agreed  statement  of  facts  or  on  facts  found  by  the  commission.®' 
In  "West  Virginia  in  a  statutory  proceeding  before  the  supreme 
court  to  suspend  and  set  aside  an  order  of  the  commission,  where 
the  commission  has  dismissed  a  proceeding  before  it  upon  grounds 
not  justified,  the  court  will  not,  in  advance  of  the  final  decision 
of  the  case  on  its  merits,  undertake  finally  to  dispose  thereof, 
but  will  set  the  order  aside  and  direct  the  commission  to  finally 
hear  and  determine  the  case  according  to  law.'"  The  federal 
courts  alone  have  jurisdiction  to  determine  the  validity  of  an 
order  of  the  Interstate  Commerce  Commission  increasing  intra- 
state rates  to  correspond  to  interstate  rates.''^ 

§  4566.  —  Injunction  suits.''^  A  court  of  equity  may  enjoin  the 
enforcement  of  an  order  of  a  public  service  commission  which 

67  As  where  a  state  commission  Requirements  as  to  and  suffl- 
fails  to  act  on  an  application  to  eiency  of  bill  of  exceptions,  see 
revise  rates  or  is  guilty  of  unrea-  Hamilton  v.  Caribou  Water,  Light 
souable  or  unnecessary  delay.  City  &  Power  Co.,  121  Me.  422,  117  Atl. 
of  Hutchinson  v.  Southwestern  Bell  582. 

Tel.   Co.,    109   Kan.   545,   200   Pac.  The  facts  on  which  the  rulings 

301;  or  where  the  Interstate  Com-  of  the  commission  are  based  must 

merce    Commission    refuses    to    fix  either  be  agreed  to  by  the  parties 

the  compensation  to  which  a  ship-  or     found     by     the     commission, 

per    is    entitled    for    services    per-  Hamilton  v.  Caribou  Water,  Light 

formed  for  the  carrier  in  loading  &  Power  Co.,  121  Me.  422,  117  AtL 

freight,   because    of    a   miseoncep-  582.                                                           ^ 

tion  of  the  statute.    United  States  70  Kelley     Axe     Mfg.     Co.     v. 

V.    Interstate    Commerce    Commis-  United  Fuel  Gas   Co.,   87   W.  Va. 

sion,  277  Fed.  538.  368,  105  S.  E.  152. 

68  State  V.  Seehorn,  283  Mo.  508,  71  People  v.  Long  Island  E.  Co., 
223  S.  W.   664.  195  N.  Y.   App.   Div.   897,   186   N. 

69  Hamilton    v.    Caribou    Water,       Y.  Supp.  589,  rev 'g  113  N.  T.  Misc. 
/  Light   &  Power  Co.,  121   Me.   422,       700,  185  N.  Y.  Supp.  594. 

117   Atl.    582.  72  A  claim  that  a  gas  company, 
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is  in  excess  of  its  jurisdiction,''*  or  which  is  unreasonable  or  un- 
just ;  '*  or  a  city  ordinance  fixing  rates  which  are  alleged  to  be 
confiscatory.''^  And  a  street  railway  company  will  be  enjoined 
from  collecting  increased  fares,  where  the  increase  is  in  conflict 
with  a  valid  contract  between  the  company  and  the  municipality, 
or  even  if  such  contract  is  invalid,  the  increase  was  not  author- 
ized by  the  railroad  commission,  which  alone  had  power  to 
grant  itJ^  In  New  York  an  order  of  the  Public  Service  Commis- 
sion permitting  a  service  charge  by  a  gas  company  cannot  be 
collaterally  attacked  by  a  suit  to  enjoiii  it  where  it  cannot  be 
said  as  a  matter  of  law  that  it  was  beyond  the  commission 's  juris- 
diction, but  the  remedy  is  by  certiorari.'''''  No  injunction  should 
be  granted  against  the  collection  of  rates  established  under  legis- 
lative sanction  unless  the  case  is  so  clear  and  free  of  doubt  as  to 
compel  the  court  to  say  that  the  rates  prescribed  will  necessarily 


seeking  relief  against  alleged  con- 
fiscatory rates,  had  failed  to  fur- 
nish gas  of  the  required  candle 
power  and  therefore  came  into 
court  with  unclean  hands  and 
should  not  be  heard,  held  without 
merit.  Newton  v.  Consolidated  Gas 
Co.  of  New  York,  258  U.  S.  165, 
«6  L.  Ed.  538,  aff'g  267  Fed.  231, 
and  modifying  274  Fed.  986. 

Proper  and.  necessary  parties  to 
suit  in  federal  court  to  enjoin  en- 
forcement of  gas  rates,  see  Landon 
V.  Court  of  Industrial  Relations 
of  State  of  Kansas,  269  Fed.  411. 

Pending  of  action  involving  rail- 
road rates  in  federal  court  as 
ground  for  enjoining  action  in 
state  court,  see  note  24  A.  Ii.  E. 
1084,  1095. 

73  Alabama  Public  Service  Com- 
mission V.  iLouisville  &  N.  E.  Co., 
206  Ala.  '326,  89  So.  524;  Town  of 
North  Hempstead  v.  Public  Service 
Corp.  of  Long  Island,  199  N.  Y. 
App.  Div.  189,  191  N.  Y.  Supp.  394; 
Philadelphia  City  Passenger  Ey. 
Co.  v.  Public  Service  Commission, 
—  Pa.  — ,   114  Atl.   642. 

Carriers   will   be   enjoined   from 


putting  into  effect  rate  increases 
based  upon  a  void  order  of  the 
commission.  State  v.  Chicago  & 
N.  W.  E.  Co.,  46  N.  D.  313,  179 
N.  W.  378. 

The  enforcement  of  a  void  order 
relative  to  rates  will  be  enjoined, 
where  the  statute  provides  a  heavy 
penalty  for  violating  orders  of 
the  commission  and  makes  each 
violation  a  separate  offense.  Alton 
Water  Co.  v.  Illinois  Commerce 
Commission,  279  Fed.  869. 

71  Alabama  Public  Service  Com- 
mission V.  Louisville  &  N.  E.  Co., 
206  Ala.  326,  89  So.   524. 

75  State  ex  rel.  City  of  Cleveland 
v.  Court  of  Appeals  for  Eighth 
Dist.,  1,04  Ohio  St.  96,  135  N.  E. 
377. 

76  Georgia  Eailway  &  Power  Co. 
v.  Town  of  Decatur,  152  Ga.  143, 
108  S.  B.  615. 

77  Town  of  North  Hempstead  v. 
Public  Service  Corp.  of  Long 
Island,  199  N.  Y.  App.  Div.  189, 
191  N.  Y.  Supp.  394,  aff'g  116 
N.  Y.  Misc.  585,  190  N.  Y.  Supp. 
794. 
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have  the  effect  to  deny  just  compensation  for  private  property 
taken  for  public  use.''*  It  has  been  held  that  where  the  commis- 
sion has  full  power  and  authority  to  fix  rates,  and  the  statute 
gives  any  person  affected,  by  its  decisions  the  right  to  appeal, 
its  orders  cannot  be  collaterally  attacked  by  an  information  in 
chancery  to  enjoin  their  enforcement,™  and  that  a  preliminary 
injunctoin  will  not  be  granted  to  restrain  a  water  company  from 
shutting  off  the  supply  of  a  consumer,  who  claims  to  be  entitled 
to  a  preferential  rate  under  a  contract  with  the  company,  unless 
he  pays  the  rate  fixed  by  the  commission  for  consumers  gen- 
erally, since  his  damages,  in  case  his  right  is  sustained,  can  be 
accurately  measured  by  any  overcharge  he  may  pay.*"  And 
usually  where  power  in  respect  to  the  matter  in  controversy 
has  been  conferred  on  the  commission,  consumers  must  resort 
to  it  in  the  first  instance.*^  But  it  has  also  been  held  that  an 
injunction  will  not  be  denied  a  municipality  and  subscribers  to 
restrain  a  telephone  company  from  charging  rates  in  excess  of 
those  fixed  by  the  franchise  contract  on  the  ground  that  they 
have  an  adequate  remedy  at  law.*^  The  provisions  of  the  Ohio 
statute  creating  the  Public  Utilities  Commission  and  conferring 
upon  it  jurisdiction  to  fix  rates  in  no  way  withdrew  from  the 
courts  any  of  the  equitable  jurisdiction  in  respect  to  rates 
which  they  theretofore  had,  and  do  not  deprive  a  court  of  equity 
of  jurisdiction  to  enjoin  the  enforcement  of  an  ordinance  fixing 
rates  as  confiscatory  because  they  provide  a  remedy  by  appeal 
to  the  commission,  especially  in  a  case  where  such  remedy  would 
be  inadequate.'*  An  electric  company  is  a  proper  but  not  an  in- 
dispensable party  to  a  suit  by  a  company  which  obtains  electric- 
ity from  it  to  enjoin  the  Public  Utilities  Commission  from  put- 
ting increased  rates  granted  to  the  electric  company  into  effect.** 
In  Kansas,  where  rates  fixed  by  the  commission  are  set  aside 

78  Galveston  Elee.  Co.  v.  City  of  82  Texas  Tel.  Co.  v.  City  of  Mart, 
Galveston,  272  Fed.  147.                           —  Tex.   Civ.  App.   — ,   226   S.  W. 

79  As    for    objections    that    the       497. 

order  is  informal   or  erroneous  in  83  State  ex  rel.  City  of  Cleveland 

certain  particulars  because  it  does  v.    Court    of    Appeals    for    Eighth 

not  follow  or  comply  with  the  law.  Dist.,   104  Ohio  St.   96,   135  N.  E. 

Hoyne  v.  Chicago  &  0.  P.  El.   R.  377. 
Co.,  294  111.  413,  128  N.  E.  587.  84  Wichita  Eailroad  &  Light  Co. 

SOPellisaier    v.    Whittier    "Water  v.  Public  Utilities   Commission   of 

Co.,  —  Gal.  App.  — ,  209  Pae.  593.  State   of  Kansas,   43   Sup.   Ct.  51, 

81  See  §  4559,  supra.  rev  'g  268  Fed.  37. 
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by  a  court  of  competent  jurisdiction  as  confiscatory,  the  utility 
concerned  may  promulgate  rates  of  its  own,  -which  will  be  deemed 
legal  and  under  which  it  may  operate  until  they  are  found  to 
be  unreasonable  and  excessive,  or  until  other  rates  are  fixed  by 
the  commission  as  prescribed  by  law.'* 

A  federal  court  of  equity  has  jurisdiction  to  enjoin  the 
enforcement  of  rates  which  are  confiscatory  or  operate  to  de- 
prive a  corporation  of  its  property  or  property  rights  without 
due  process  of  law  in  violation  of  the  Fourteenth  Amend- 
ment ; '®  or  an  order  of  a  public  service  commission  requiring 
a  street  car  company  to  issue  and  accept  transfers  which  re- 
sults in  a  deficit  in  earnings  amounting  to  confiscation.*''  And  it 
has  power  to  enjoin  confiscation  by  refusal  to  permit  an  increase 
in  rates,*'  or  to  enjoin  a  state  and  its  officers  or  agents  from 
interfering  with  the  transportation  of  natural  gas  in  interstate 
commerce.'^  In  a  suit  to  enjoin  the  enforcement  of  a  rate  fixed 
by  a  state  legislature  or  a  state  commission,  a  federal  court 
will  consider  only  whether  the  rate  so  fixed  infringes  the  Fed- 


SBCity  of  Hutchinson  v.  South- 
western Bell  Tel.  Co.,  109  Kan.  545, 
200   Pae.   301. 

86  City  of  San  Antonio  v.  San 
Antonio  Public  Service  Co.,  255  IT. 
S.  547,  65  L.  Ed.  777,  aflf'g  257 
Fed.  467;  City  of  Louisville  v. 
Louisville  By.  Co.,  281  Fed.  353; 
Chicago  Bys.  Co.  v.  Illinois  Com- 
merce Commission,  277  Fed.  970; 
Northwestern  Bell  Tel.  Co.  v.  Hil- 
ton, 274  Fed.  384;  O'Keefe  v.  City 
of  New  Orleans,  273  Fed.  560;  City 
of  Dallas  v.  Dallas  Tel.  Co.,  272 
Fed.  410;  Landon  v.  Court  of  In- 
dustrial Belations  of  State  of  Kan- 
sas, 269  Fed.  411;  Wisconsin- 
Minnesota  Light  &  Power  Co.  v. 
Eailroad  Commission  of  Wisconsin, 
267    Fed.    711. 

87  Belt  Line  By.  Corp.  v.  New- 
ton,   273    Fed.    272. 

88  Augusta-Aiken  By.  &  Blee. 
Corp.  V.  Bailroad  Commission,  281 
Fed.  977. 

89  An     injunction     awarded     by 


the  Federal  Supreme  Court  com- 
manding a  state  and  its  officers, 
agents  and  servants  to  desist  and 
refrain  from  interfering  with  the 
transportation  of  natural  gas  from 
and  out  of  the  state  and  from  tak- 
ing any  action  or  proceeding 
against  any  person  or  corporation 
engaged  in  the  production  or 
transportation  of  natural  gas  into 
another  state  under  authority  of 
a  statute  relating  to  the  furnish- 
ing of  gas  for  public  use  by  gas 
companies,  will  not  be  construed 
as  intended  to  prohibit  the  State 
Public  Service  Commission  from 
enforcing  performance  by  a  do- 
mestic corporation  engaged  in  said 
business  of  its  duties  to  the  pub- 
lic served  in  ^  the  state,  not  in- 
fringing some  right  protected  by 
the  Federal  Constitution.  Kelley 
Axe  Mfg.  Co.  V.  United  Fuel  Gas 
Co.,  87  W.  Va.  368,  105  S.  E. 
152. 
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eral  Constitution,  together  with  such  collateral  questions  as 
may  be  incidental  to  its  jurisdiction  over  that  one,*'  and  does 
not  review  the  judgment  of  the  commission  for  errors  of  law 
or  fact.^^  Generally  a  federal  court  will  not  interfere  by  injunc- 
tion during  the  pendency  of  proceedings  to  fix  rates  before  a 
state  commission  and  before  the  matter  has  been  finally  deter- 
mined by  it,  or  until  the  corporation  has  exhausted  a  statutory 
remedy  by  appeal  to  a  state  eourt.^^  But  all  questions  of  coniity 
must  give  way  to  the  duty  of  a  federal  court  to  enforce  the 
rights  of  a  citizen  of  the  United  States,  who  has  the  further 
right  to  invoke  the  powers  and  process  of  a  federal  court  to 
defend  or  enforce  such  rights.**  A  federal  court  may  enjoin 
the  enforcement  of  an  order  of  a  state  commission  denying  a 
temporary  increase  of  rates  pending  the  conclusion  of  an  in- 


90  Georgia  Eailway  &  Power  Co. 
V.  Eailroad  Commission  of  Georgia, 
278  Fed.  242;  Kings  County  Light- 
ing Co.  V.  Barrett,  276  Fed.  1006; 
Public  Service  Ey.  Co.  v.  Board 
of  Public  Utility  Com'rs,  276  Fed. 
979. 

91  Georgia  Eailway  &  Power  Co. 
V.  Eailroad  Commission  of  Georgia, 
278  Fed.  242. 

92  Whether  a  state  public  service 
corporation  is  an  administrative 
department  of  the  state  govern- 
ment, or  whether  it  is  possessed 
of  judicial  powers  and  functions, 
and  in  this  respect  and  to  this  ex- 
tent is  a  court,  a  federal  court, 
under  the  doctrine  of  comity,  will 
refuse  to  interfere  in  a  matter 
pending  before  it  or  to  do  any- 
thing which  might  lead  to  a  pos- 
sible conflict  of  jurisdiction,  but 
will  leave  the  parties  to  the  juris- 
diction first  invoked,  and  to  their 
right  of  removal  or  appeal  to  the 
federal  courts,  or  whatever  other 
rights  they  may  have.  Carpenter 
Steel  Co.  V.  Metropolita-n-Edison 
Co.,  268  Fed.  980. 

Where  an  electric  light  and 
power  company  had  applied  to  the 


state  commission  for  an  increase 
in  rates  in  all  of  32  communities 
which  it  served,  and  the  commis- 
sion had  granted  an  increase  as 
to  three  of  such  communities, 
which  was  unsatisfactory  to  the 
company,  and  had  not  yet  fixed 
rates  for  the  other  communities, 
and  the  corporation's  plant  was 
in  many  respects  unitary,  neces- 
sitating a  consideration  of  values 
and  operating  costs  at  central  or 
outside  sources  of  power  in  fixing 
rates  for  any  particular  commu- 
nity, it  was  held  that  a  federal 
court  would  not  enjoin  the  enforce- 
ment of  existing  rates  as  confis- 
catory pending  a  final  determina- 
tion by  the  commission,  or  grant 
an  injunction  pendente  lite  for 
that  purpose,  especially  as  the 
commission  had  fully  met  the  al- 
legations of  the  bill  by' denials  and 
counter  allegations  of  affirmative 
matter  in  their  answer.  Wisconsin- 
Minnesota  Light  &  Power  Co.  v. 
Eailroad  Commission  of  Wisconsin, 
267   Fed.    711. 

9S  Carpenter  Steel  Co.  v.  Metro- 
politan-Edison   Co.,   268   Fed.   980, 
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vestigation  of  rates  instituted  by  the  commission  on  its  own 
motion.'*  And  during  the  pendency  before  the  commission  of  a 
proceeding  to  determine  the  right  of  a  company  to  increased 
rates  specified  in  a  schedule  or  tariff  filed  with  the,  commission, 
it  may  enjoin  the  compaijy  from  collecting  the  increased  rate 
from  a  consumer,  claiming  to  be  entitled  to  a  less  rate  under 
a  contract  with  the  company,  without  giving  a  refunding  bond, 
where  that  question  is  not  before  the  commission,  although 
it  might  have  been  presented  to  and  decided  by  the  commis- 
sion.'* Where  the  order  of  the  commission  is  a  complete  exer- 
cise of  the  legislative  power  of  the  state,  and  is  in  force  im- 
mediately after  its  passage  notwithstanding  a  motion  to  recon- 
sider it  may  be  made  and  entertained,  a  federal  court  may 
entertain  a  suit  to  enjoin  its  enforcement  though  no  such  mo- 
tion has  been  made.'^  And  where  a  state  court,  on  appeal  from 
an  order  of  the  state  commission,  has  judicial  power  only,  and 
cannot  put  itself  in  the  place  of  the  commission  and  retry  the 
issues  and  establish  new  rates,. the  corporation  may  sue  in  the 
federal, court  to  enjoin  the  enforcement  of  the  rates  established 
by  such  order  without  first  taiing  an  appeal  to  the  state  court." 
A  federal  court  may  enjoin  a  power  company,  on  proper  terms, 
from  cutting  off  the  supply  of  electric  power  to  a  consumer 
pending  the  determination  of  a  dispute  as  to  the  proper  rate 
to  be  charged  therefor,  where  it  has  jurisdiction  of  the  parties 
and  there  is  diversity  of  citizenship.  And  it  will  not  refuse  to 
grant  such  relief  because  state  courts  or  the  Public  Service 
Commission  of  the  state  has  concurrent  jurisdiction  in  the 
premises,  where  they  have  not  exercised  such  jurisdiction." 
The  commencement  of  a  suit  in  a  state  court  for  a  mandatory 
injunction  to  compel  a  telephone  company  to  abide  by  an  order 
of  the  commission  denying  a  temporary  increase  of  rates  does 
not  stay  a  suit  in  a  federal  court  to  enjoin  the  enforcement  of 
such  order,  where  the  suit  in  the  state  court  does  not  operate 

94  Northwestern  Bell  Tel.  Co.  v.  97  Helena  Watef  Co.   v.   City  of 

Hilton^  274  Fed.   384.  Helena,  277  Fed.  66;  Northwestern 

9B  Carpenter  Steel  Co.  v.  Metro-  Bell  Tel.   Co.  v.  Hilton,  274  Fed. 

politan-Edison  Co.,  268  Fed.  980.  384. 

96  Chicago    Eys.    Co.    v.    Illinois  98  Carpenter  Steel  Co.  v.  Metro- 
Commerce    Commission,    277    Fed.  politan-Edison  Co.,  270  Fed.  255. 
970. 
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to  stay  such  order.*'  Where  new  rates  are  established  by  a 
state  commission  pending  a  suit  involving  the  validity  of  pre- 
vious rates,  the  question  of  their  reasonableness  may  be  raised 
by  supplemental  pleadings  in  the  pending  suit.^  If,  after  the 
granting  of  a  permanent  injunction  by  a  federal  court  against 
a  statutory  rate,  the  state  fails  to  fix  a  new  one,  and  the  com- 
pany attempts  to  charge  and  collect  an  inequitable  rate,  the 
court  may  vacate  or  modify  the  injunction  where  power  to  do 
so  is  reserved  in  the  decree.*  A  federal  court  may  entertain  a 
suit  to  enjoin  the  enforcement  of  an  order  of  a  state  commis- 
sion establishing  confiscatory  rates  even  after  the  expiration 
of  the  period  fixed  by  'the  state  statute  of  limitations  within 
which  the  order  may  be  attacked.^ 

Suits  to  set  aside,  suspend,  or  enjoin  the  enforcement  of  an 
order  of  the  Interstate  Commerce  Commission  must  be  brought 
in  the  Federal  District  Court.*  And  this  is  equally  true  where 
the  suit  is  brought  by  a  state.*  A  state  court  has  no  jurisdiction 
of  such  a  suit,  and  where  it  is  brought  in  a  state  court  and  after- 
wards removed  to  a  federal  district  court  the  latter  court  does 
not  acquire  jurisdiction.^    The  United  States  is  an  indispensable 

99  Northwestern  Bell  Tel.  Co.  v.  Fed.   411,   holding  that  the  provi- 

Hilton,  274  Fed.  384.  sion  of  the  Kansas  statute  fixing 

1  Landon  v.  Court  of  Industrial  the  time  within  which  orders  of 
Eolations  of  State  of  Kansas,  269  the  court  of  industrial  relations 
Fed.  433.  may  be  attacked  is  not  a  statute 

2  Kings  County  Lighting  Co.  v.  of  limitations. 

Barrett,    276   Fed.    1006.  4  Lambert  Run  Coal  Co.  v.  Balti- 

"Inequitable,"  as  here  used,  has  more  &  0.  E.  Co.,  258  TJ.  S.  377, 

been  held  to  mean  a  rate   so   ob-  66  L.  Ed.  671,  modifying  and  af- 

vioUsly  wrong  that  it  shocks   the  firming  267  Fed.  776. 

conscience   of  the   chancellor,   and  B  The    Supreme    Court    will    not 

it  has  also  been  held  that  a  rate  entertain  an  original  bill  by  a  state 

which    gives    a    gas    company    a  for  such  purpose.     State  of  Texas 

twenty-five  per  cent,  profit  is  not  v.    Interstate    Commerce    Commis- 

inequitable  within  this   definition.  sion,  258  XJ.  8.  158,  66  L.  Ed.  531 

Kings  County  Lighting  Co.  v.  Bar-  State    of    North    Dakota    ex    rel, 

rett,  276  Fed.   1006.  Lemke   v.   Chicago   &   N.   W.   Ey, 

The  burden   of  proof  is   on  the  Co.,  257  U.  S.  485,  66  L.  Ed.  329, 

party      seeking      a      modification.  6  Lambert  Eun  Coal  Co.  v.  Balti- 

Kings  County  Lighting  Co.  v.  Bar-  more  &  0.  E.  Co.,  258  TJ.  S.  377, 

rett,   276  Fed.    10O6.  66  L.  Ed.   671,  modifying  and  af 

8  Landon  v.   Court  of  Industrial  firming  267  Fed.  776. 
Relations  of  State  of  Kansas,  269 

1176 


Ch.  58]  GOVEENMENTAL   CoNTEOL   OF   CoBPOBATIONS  [§  4566 

party  to  such  a  suitJ  And  carriers  whose  rates  are  affected  by 
an  order  fixing  rates  are  necessary  parties  to  a  suit  to  set  such 
order  aside.' 

A  temporary  injunction  may  issue  in  a  proper  case  to  preserve 
the  status  quo  pending  a  final  hearing  of  a  suit  to  enjoin  the  en- 
forcement of  rates  as  confiscatory,'  or  in  an  action  to  vacate  and 
set  aside  an  order  of  the  commission  adjudging  existing  rates  to 
be  just,  reasonable,  compensatory  and  lawful,  where  the  evidence 
tends  to  show  that  they  are  unjust,  and  unreasonable,  and  do 
not  provide  an  adequate  return,  and  the  order  was  made  without 
certain  evidence  which  the  company,  at  the  request  of  the  com- 
mission, had  agreed  to  furnish,  and  without  notice  to  the  com- 
pany that  it  would  be  made  at  that  time  in  the  absence  of  such 
evidence ;  ^^  or  to  restrain  a  company  from  raising  its  rates, 
where  the  facts  are  in  dispute  and  the  legal  rights  of  the  parties 
are  thus  left  in  doubt,^^  or  to  enjoin  the  enforcement  of  an 
order  of  a  state  commission  denying  an  application  for  a  tem- 
porary increase  of  telephone  rates  pending  an  investigation 
of  rates  by  the  commission,^^  or  an  alleged  void  order  increasing 
rates.^*  In  New  York,  where  the  proper  method  for  review- 
ing an  order  of  the  Public  Service  Commission  increasing  gas 
rates  is  by  certiorari  and  not  by  a  suit  for  injunction,  the  court 
has  power  to  issue  an  injunction  to  preserve  the  status  quo 
pending  a  determination  of  the  questions  involved,  where  the 
defendant  is  fully  protected  by  security.^*    On  application  for 

7  Lambert  Run  Coal  Co.  v.  Balti-  for  Eighth  Dist.,  104  Ohio  St.  96, 
more  &  O.  E.  Co,,  258  U.  S.  377,      135  N.  E.  377. 

66  L.  Ed.  671,  modifying  and  af-  10  Kansas    City    Long    Distance 

firming    267    Fed.    776;    State    of  Tel.    Co.    v.   Reed,   111    Kan.    452, 

Texas  v.  Interstate  Commerce  Com-  207  Pao.  763. 

mission,  258  TJ.  S.  158,  66  L.  Ed.  11  As    where    a    contract    fixing 

531;  State  of  North  Dakota  ex  rel.  rates  is  ambiguous  as  to  whether 

Lemke   v.   Chicago    &  N.   W.   By.  it   applies  to  the  rates  sought  to 

Co.,  257  IT.  S.  485,  €6  L.  Ed.  329.  be    raised.      Goodrich    v.    North- 

8  State  of  Texas  v.  Interstate  western  Tel.  Exch.  Co.,  148  Minn. 
Commerce   Commission,  258  U.   S.  219,  181  N.  W.  333. 

158,  66  L.  Ed.  531.  '  12  Northwestern  Bell  Tel.  Co.  v. 

9  Public  Service  By.  Co.  v.  Board      Hilton,   274  Fed.   384, 

of  Public  Utility  Com 'rs,  276  Fed.  18  State    v.   Union    Light,    Heat 

979;  Joplin  &  P.  Ey.  Co.  v.  Public  &  Power  Co.,  —  N.  D.  — ,  182  N. 

Service    Commission    of    Missouri,  W.  539. 

267  Fed. -584;   State   ex  rel.   City  14Morrell   v.  Brooklyn  Borough 

of  Cleveland  v.  Court  of  Appeals  Gas  Co.,   195  N.   Y.   App.  Div.   1, 
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a  preliminary  injunction  every  presumption  is  in  favor  of  the 
rate  established  by  the  legislature  or  a  state  commission.^^ 
The  reasonableness  of  rates  cannot  be  decided  upon  affidavits 
on  an  application  for  an  injunction  pendente  lite.  And  such  an 
injunction  against  the  enforcement  of  increased  rates  will  be 
denied,  where  the  papers  presented  disclose  no  facts  justifying 
the  allegations  of  the  complaint  that  they  are  unreasonable,  and 
the  company  is  responsible  and  can  be  made  to '  refund  the 
excess  if  they  are  determined  to  be  unreasonable.^*  Where  the 
unconstitutionality  of  an  ordinance  fixing  rates  depends  upon 
a  disputed  question  of  fact,  there  must  be-  some  special  circum- 
stances, such  as  the  contingent  public  loss  inevitable  in  a  railway 
rate  case,  to  justify  refusing  the  plaintiff  the  benefit  of  the  usual 
presumption  that  upon  final  hearing  he  may  be  able  to  establish 
his  claims  with  sufficient  certainty.^''  The  federal  judicial,  code 
requires  applications  to  federal  courts  for  interlocutory  injunc- 
tions to  restrain  the  enforcement,  operation  or  execution  of  a 
state  statute  on  the  ground  that  it  is  unconstitutional  to  be 
heard  by  three  judges.^*  But  this  provision  does  not  apply  to 
a  bill  to  restrain  the  enforcement  of  a  municipal  ordinance  on 
the  ground  that  it  violates  the  Fourteenth  Amendment,^®  or  to 
restrain  a  public  utilities  commission  from  publishing  rates 
established  by  a  statute.^"  And  a  single  federal  judge  may,  in 
a  proper  case,  grant  a  temporary  restraining  order  to  preserve 

185  N.  T.  Supp.  883,  A^'g  113  N.  17  City  of  Louisville  v.  Louisville 

Y.  Mise.  65,  184  N.  T.  Supp.  651.  Home  Tel.  Co.,  279  Fed.  949. 

15  Georgia  Railway  &i  Power  Cd;  18  Public  "  Service  'By.  Co.  v. 
V.  Eailroad  Commission  of  Georgia)  Board  of  Public  Utility  Com'rs, 
278  Fed.  242;  Kings  County' Light-  276  Fed.  979;  Michigan  Cent.  E. 
ing  Co.  v.  Barrett,  276  Fed.  1006.  Co.    v.    Michigan    Public   Utilities 

There    is   a    strong   presumption  Commission,    271    Fed.    319;    New 

in  favor  of  the  conclusions  reached  York  Cent.  E.  Co.  v.  Public  Serv- 

by   the   state   commission   after   a  ice  Commission  of  New  York,  268 

full   hearing,   and   to   overcome   it  Fed.  558. 

the    company    must    show   beyond  19  City  of  Dallas  v.  Dallas  Tel. 

any   just   or   fair   doubt   that   the  Co.,    272   Fed.    410. 

action   of  the   commission   was   in  ^  20  Southern     Bell     Telephone     & 

fact   confiscatory.     Public'  Service  TelegfapTi  Co.  Vl.  Kailrba'd  Commis- 

Ey.  Co.  V.  Board  of  Public,  Utility   "  sion   of   South  Carolina,   280   Fed. 

Com'rs,   276  Fed.  979.  901.      ' 

16  Silberbferg'  v.  Citi^e'ris '  Water  "      ■  ■        "  ■ 
Supply   Co.,  116  N.  Y.   Misc.  595; 

190  N.  Y.  Supp.  349. 
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the  status  quo  pending  the  hearing  of  to  application  for  an 
interlocutory  injunction  by  three  judges.**^  An  injunction  to 
restrain  a  rule  prescribed  by  the  Interstate  Commerce  Com- 
mission can  be  granted  only  by  three  judges.^^ 

It  is  ■within  the  discretion  of  the  court  to  grant  an  injunction 
upon  terms.^*  So  it  may  limit  the  company  to  a  maximum 
rate  as  a  condition  of  granting  an  injunction,''*  and  may  require 
the  excess  over  the  rate  enjoined  to  be  impounded  and  so 
much  of  the  sum  so  impounded  as  shall  be  in  excess  of  the  rate 
ultimately  established  by  law  or  by  agreement  of  the  parties 
to  be  return-ed,  with  interest,  to  the  parties  paying  the  same.^^ 
And  it  may,  on  application  for  an  injunction  pendente  lite  to 
prevent  the  collection  of  increased  rates,  permit  their  collection 
on  the  company's  giving  a  bond  conditioned  for  repayment  in 
ease  they  are  found  to  be  invalid,^®  or  on  filing  an  undertaking 
and  agreement  that  an  accounting  may  be  had  at  the  foot  of  the 
decree  and  judgment  rendered  against  it  in  favor  of  each  per- 
son from  whom  the  excess  is  collected  in  case  the  lower  rate 
is  finally  determined  to  be  the  lawful  one,^''  or  may  require  the 
company  to  give  receipts  for  the  excess  over  the  existing  rate, 
redeemable  if  a  rate  fixed  as  a  condition  of  granting  the  tempo- 
rary injunction  is  not  sustained  on  final  hearing.^*  And,  as  a 
condition  for  the  continuing  an  injunction  against  an  ordinance 
rate,  it  may  require  the  company  to  file  each  month  a  sworn 
statement  showing  with  reasonable  detail  its  operating  income 
and  expense.^^  But  on  finding  a  statutory  rate  to  be  confiscatory 
and-^limiting  the  maximum  rate  to  be  charged  by  the  company 

81  NorthweBtern  Tel.  Co.  v.  Hil-  v.    Court    of    Appeals    for   Eighth 

ton,    274   Fed.    384.  Dist.,  104  Ohio  St.  %,  135  N.  E. 

22  Lambert  Eun  Coal  Co.  v.  Bal-  377. 

timore  &  O.  E;  Co.,  258  TJ.  S.  377,  26  State  v.  Union  Light,  Heat  & 

■66  L.  Ed.  671,  modifying  and  af-  Power  Co.,  —  N.  D.  — ,  182  N.  W. 

firming^  267  Fed.   776.  539. 

28  Newton    v.    Consolidated    Gas  27  Michigan  Cent.  E.  Co.  v.  Mieh- 

Co.  of  New  York,  258  U.   S.  165,  igan  Public  Utilities   Commission, 

66  L.  Ed.  538,  afC'g  267  Fed.  231,  271  Fed.  319. 

and  modifying  274  Fed.  986;  Pub-  28  Public     Service     Ey.     Co.     v. 

lie   Service   Ey.    Co.   v.   Board    of  Board   of   Public    Utility    Com'rs, 

Public", Utility    Com'rs,    276   Fed.  276  Fed.  979. 

979.                              .  29  City    of   Louisville    v.    Louis- 

24S,ee    §4484,   supra.  ville  Home  Tel.  Co.,  279  Fed.  949. 

26  State  ex  rel.  City  of  Cleveland 
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as  a  condition  of  granting  an  injunction,  a  federal  court  has  no 
power  to  direct  that  the  difference,  ordered  to  be  impounded, 
be  distributed  in  accordance  with  any  rate  which  may  be  fixed 
thereafter  by  competent  state  authority.'" 

§4567.  — Statutory  action.  The  Montana  railroad  com- 
mission act  provides  that  any  railroad  or  any  shipper  may 
bring  an  action  against  the  board  of  railroad  commissioners 
to  determine  whether  or  not  any  rate,  classification,  regulation 
or  order  of  the  board  is  just  or  reasonable.'^  An  action  under 
the  Indiana  statute  to  set  aside  an  order  of  the  commission 
must  be  brought  within  the  time  limited  by  the  statute,"'  and  all 
remedies  before  the  commission  must  be  exhausted  before  re- 
sort to  the  court.'*  A  party  may  have  any  rate  or  rates  estab- 
lished by  an  order  of  the  commission  reviewed,  without  reviewing 
all  of  the  rates  established  by  such  order,'*  and  where  two  rates 
are  established  by  a  single  order,  a  party  who  accepts  one  of 
them  is  not  thereby  precluded  from  disputing  the  validity  of 
another.'^ 

The  statute  provides  that  the  action  shall  be  tried  and  deter- 
mined as  other  civil  actions,  and  hence  a  party  to  such  an 
action  is  entitled  to  a  special  finding  of  facts  when  he  makes 
a  proper  request  therefor.'®    The  court  in  which  the  action  is 

30  Newton  v.  Consolidated  Gas  So  where  petitions  are  filed  at 
Co.  of  New  York,  258  XJ.  S.  165,  different  times  with  the  Public 
66  L.  Ed.  538,  aflf'g  267  Fed.  231,  Service  Commission  by  a  lighting 
and  modifying  274  Fed.  986.  company   for    an   increase    in   gas 

31  Doney  v.  Northern  Pae.  R.  and  electric  rates  and  by  consum- 
Co.,   60   Mont.   209,   199   Pae.   432.  ers  for  a  reduction  in  electric  rates, 

32 New  York  Cent.  R.  Co.  v.  and  are  "consolidated  for  the  pur- 
Public  Service  Commission,  —  Ind.  pose  of  hearing, ' '  and  the  commis- 
— ,  134  N.  E.  282.  sion  by  a  single  order  reduces  the 

33  Applying  to  the  commission  electric  rate  and  increases  the 
for  a  rehearing  was  held  to  be  suffi-  gas  rate,  the  fact  that  the  com- 
cient,  without  moving  to  have  the  pany  accepts  the  increased  gas 
order  complained  of  made  more  rate  does  not  estop  it  to  ques- 
definite  and  certain.  New  York  tion  the  validity  of  the  order  as 
Cent.  E.  Co.  v.  Public  Service  Com-  to  the  electric  rates.  Valparaiso 
mission,  —  Ind.  — ,  134  N.  E.  282.  Lighting    Co.     v.    Public    Service 

34  Valparaiso  Lighting  Co.  v.  Commission,  —  Ind.  — ,  129  N.  E. 
Public  Service  Commission,  —  Ind.  13. 

■— ,  129  N.  E.  13.  36  Valparaiso     Lighting     Co.     v. 

36  Valparaiso     Lighting     Co.     v.  Public  Service  Commission,  —  Ind. 

Public  Service  Commission,  —  Ind.  — ,  129  N.  B.  13. 
— ,  129  N.  E.  13. 

1180 


Ch.  58]  GOVEKNMENTAL   CoNTEOL   OF   CORPORATIONS  [§  4568 

brought  does  not  sit  as  a  court  of  review  to  correct  errors  of 
the  conunission,  but,  on  the  contrary,  is  required  to  hear  the 
case  de  novo  and  determine  it  de  novo  from  the  evidence  ad- 
duced at  the  trial,  and  the  commission's  findings  of  fact  are 
not  conclusive  on  it.^'  It  has  no  power  to  amend  or  modify 
the  order  of  the  commission,  but  can  only  set  it  aside  or  sus- 
pend it.**  Under  the  Louisiana  constitution  a  suit  to  annul 
an  order  of  the  commission  must  be  brought  in  the  parish  where 
the  commission  has  its  domicile,  and  a  statute  authorizing  such 
suits  to  be  brought  elsewhere  is  unconstitutional.**  In  Wisconsin 
the  action  will  not  lie  to  test  the  lawfulness  or  reasonableness  of 
an  order  of  the  commission  denying  a  motion  to  rescind  an  order 
previously  made  by  it  based  upon  the  same  facts.*" 

§  4568.  —  Appeals.*^  An  appeal  from  an  administrative 
body  to  a  court  may  be  given  as  a  convenient  method  of  bring- 
ing before  the  courts  such  judicial  questions  as  may  arise  in  the 
proceedings  and  action  of  such  a  body.*^  But  it  has  been  held 
that  an  administrative  question  pure  and  simple  cannot  con- 
stitutionally be  made  the  subject  matter  of  judicial  determi- 
nation, and  a  statute  purporting  to  give  a  court  jurisdiction  of 
such  a  matter  by  an  appeal  from  an  administrative  body  is 
to  that  extent  void.**  In  South  Dakota  a  statute  authorizing  a 
direct  appeal  to  the  supreme  court  from  an  order  of  the  rail- 
road commission,  without  first  taking  the  matter  to  the  circuit 
court,  was  held  to  violate  the  provisions  of  the  constitution  re- 
lating to  the  judicial  power  of  the  state  and  the  jurisdiction  of 
the  supreme  court.**  Where  orders  of  the  commission  are  re- 
viewable in  the  first  instance  by  a  court  of  inferior  jurisdiction, 

STublie  Service  Commission  v.  42Modeste    v.    Public    Utilities 

Lake  Erie   &  W.  E.   Co.,  —  Ind.  Commission,  97  Conn.  453,  117  Atl. 

— ,  133  N.  E.  492.  494. 

38 New    York    Cent.    E.    Co.    v.  4SModeste    v.    Public    Utilities' 

Public  Service  Commission,  —  Ind.  Commission,  97  Conn.  453,  117  Atl. 

— ,  134  N.  E.  282.  494. 

89  Gulf,    C.    &    S.   F.    E.    Co.   V.  44  The  supreme  court  will  refuse 

Bailroad  Commission,  149  La.  783,  to     entertain     such     an     appeal 

90  So.  195.  though   no   objection   to   its   juris- 

40  Chicago,  St.  P.,  M.  &  O.  Ey.  diction  is  made  by  the  respondent. 
Co.  V.  Eailroad  Commission,  —  Winner  Milling  Co.  v.  Chicago  & 
Wis.  — ,  189  N.  W.   150.  N.   W.  E.   Co.,  43  S.   D.   574,   181 

41  Scope    of   review,   see    §  4562,  N.  W.  195. 
supra. 
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provision  is  often  made  for  an  appeal  from  its  decision  to  the 
supreme  court.*^  The  statute  abolishing  the  Arkansas  Corpora- 
tion Commission  and  transferring  certain  of  its  powers  and  duties 
to  the  railroad  commission  preserved  the  right  to  continue  the 
prosecution  of  appeals  pending  when  it  took  effect.**  The  court 
to  which  an  appeal  may  he  taken,  what  orders  are  appealable,*'' 
the  mode  of  taking  the  appeal  and  the  steps  necessary  to  per- 


is clear  Creek  Oil  &  Gas  Co.  v. 
Ft.  Smith  Spelter  Co.,  148  Ark. 
260,  230  S.  W.  897. 

In  Illinois  an  appeal  lies  to  the 
circuit  court  from  an  order  of  the 
commission  fixing  rates,  and  from 
there  directly  to  the  supreme 
court.  Hoyne  v.  Chicago  &  O.  P. 
El.  E.  Co.,  294  III.  413,  128  N.  E. 
587. 

46  Where  an  order  allowing  an 
appeal  had  been  obtained  from  the 
corporation  commission  before  the 
statute  took  effect,  it  was  not 
necessary  to  have  another  formal 
order  entered  by  the  railroad  com- 
mission after  it  took  effect.  Van 
Buren  Water  Co.  v.  City  of  Van 
Buren,  152  Ark.  83,  237  S.  W.  696. 

47  In  Pennsylvania  in  proceed- 
ings before  the  commission  on  a 
complaint  charging  a  violation  of 
the  public  service  company  law 
or  any  lawful  determination,  rul- 
ing or  order  of  the  commission, 
an  appeal  lies  only  from  a  finding 
or  determination  dismissing  the 
complaint  or  directing  the  com- 
pany complained  against  to  satisfy 
the  cause  of  complaint  in  whole 
or  in  part.  An  appeal  may  be 
taken  from  an  order  fixing  rates, 
or  in  part  satisfying  a,  complaint 
as  to  rates,  although  it  is  not  a 
final  order  ending  the  proceedings. 
So  an  appeal  will  lie  from  such 
an  order  though  it  is  only  to  be 
temporarily  in  force.  But  an  order 
in  a  rate  ease  overruling  demurrers 
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to  the  complaints,  requiring  the 
demurrants  to  file  answers,  and 
providing  for  the  fixing  of  a  date 
for  hearing,  is  not  appealable. 
Orders  of  the  superior  court  on 
appeal  from  the  commission  in  a 
rate  case  are  appealable  to  the 
supreme  court,  where  they  result 
in  a  final  dismissal  of  the  com- 
plaint. Philadelphia  City  Pas- 
senger Ey.  Co.  V.  Public  Service 
Commission,  —  Pa.  — ,  114  Atl. 
642,  rev'g   75  Pa.  Super.   Ct.   238. 

By  express  provision  of  the  stat- 
ute, no  appeal  lies  from  orders  of 
reparation  made  by  the  commis- 
sion, but  the  person  to  whom  pay- 
ment is  directed  to  be  made  may 
sue  thereon.  Newport  &  S.  V.  E. 
Co.  v.  Public  Service  Commission, 
75  Pa.   Super.   Ct.   28. 

In  West  Virginia  no  appeal  lies 
directly  to  the  supreme  court 
from  an  order  of  the  commission 
granting  to  a  hydroelectric  power 
company  a  permit  to  erect  a  dam 
for  the  purpose  of  developing 
power.  Eoyal  Glen  Land  &  Lum- 
ber Co.  V.  Public  Service  Commis- 
sion, 91  W.  Va..446,  113  S.  E.  749. 

In  Wisconsin  an  order  granting 
a  motion  to  make  the  complaint 
more  definite  and  certain  in  an 
action  to  set  aside  an  order  of 
the  commission  fixing  rates  is  not 
appealable.  City  of  Milwaukee 
V.  Milwaukee  Elec.  Eailway  & 
Light  Co.,  172  Wis.  436,  179  N.  W. 
511. 
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feet  it,*'  depend  upon  the  terms  of  the  statute.  Usually  the 
right  to  appeal  is  given  only  to  parties  aggrieved.*'  In  Okla- 
homa an  appeal  may  be  taken  as  of  right  to  the  supreme  court 
from  an  order  of  the  commission  fixing  rates  by  the  corporation 
whose  rates  are  affected  or  by  any  person  or  corporation  ag- 
grieved by  such  order.*"    In  that  state  it  is  the  duty  of  the  court 


48  In  Oklahoma  it  is  not  neces- 
sary to  file  a  motion  for  a  new 
trial,  nor  to  file  a  petition  in  error 
in  the  supreme  court.  St.  Louis- 
San  Francisco  R.  Co.  v.  State,  81 
Okla.  298,  198  Pae.  73. 

In  Virginia  the  constitution  re- 
quires the  commission,  on  an  ap- 
peal being  taken  from  its  order,  to 
certify  to  the  court  the  facts  found 
by  it  and  also  to  file  with  the 
record,  and  as  a  part  thereof,  a 
written  statement  of  the  reasons 
upon  which  the  action  appealed 
from  is  based,  separately  from  the 
evidence  certified.  Appalachian 
Power  Co.  v.  Com.,  132  Va.  1,  110 
S.  E.  360.  The  commission  is  re- 
quired to  certify  all  facts  upon 
which  the  order  was  based  and 
which  may  be  essential  for  a 
proper  decision  of  the  appeal,  and 
not  merely  all  the  evidence  that 
was  introduced  before  it.  Where 
the  facts  are  not  so  certified,  the 
court  cannot  presume  prima  facie 
that  the  commission's  findings  are 
correct.  Petersburg  Gas  Co.  v. 
City  of  Petersburg,  132  Va.  82, 
110  S.  E.  533.  It  is  not  an  abuse 
of  discretion  to  refuse  to  dismiss 
an  appeal  for  failure  of  the  secre- 
tary of  the  commission  to  file  the 
transcript  within  the  time  pre- 
scribed by  the  statute  where  it 
does  not  appear  that  the  appellant 
was  at  fault  in  suffering  the  delay. 
Van  Buren  Wat^r  Co.  v.  City  of 
Yan  Buren,  152  ArK.  83,  237  S. 
W.  696. 


^9  A  person  in  no  way  affected 
by  the  rates  charged  by  a  water 
company  has  no  right  to  institute 
proceedings  before  the  commission 
to  have  it  fix  reasonable  rates  nor 
to  appeal  from  its  decision  that 
the  company  is  not  a  public  utility. 
So  the  mortgagor  of  land  served 
by  the  company  has  no  such  right, 
where  his  equity  of  redemption 
expired  shortly  after  he  instituted 
the  proceeding,  and  a  deed  had 
been  made  to  the  purchaser  under 
a  foreclosure  sale  before  the  case 
was  docketed  by  the  commission 
and  long  before  any  hearing  was 
had.  Public  Utilities  Commission 
V.  Marseilles  Land  &  Water  Power 
Co.,  295  111.  522,  129  N.  E.  113. 

In  New  York  the  statute  gives 
a  right  to  appeal  from  an  order 
of  the  commission  in  grade  cross- 
ing proceedings  to  any  person  ag- 
grieved thereby  who  was  a  party 
to  the  proceeding.  Parties  to  the 
proceeding,  within  the  meaning  of 
this  provision,  are  those  upon 
whom  notice  was  served  by  the 
commission,  or  who  have  been 
granted  leave  to  intervene.  A  tax 
payer  of  a  city  charged  with  part 
of  the  expense  does  not  acquire 
a  right  of  appeal  by  merely  ap- 
pearing in  the  proceeding,  per- 
sonally or  by  attorney,  and  filing 
verified  objections.  Coykendall  v. 
City  of  Kingston,  115  N.  Y.  Misc. 
557,  188  N.  Y.  Supp.  769. 

60  Muskogee  Gas  &  Electric  Co. 
v.    State,    86    Okla.    58,    206    Pae. 
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to  judicially  determine  and  fix  such  rate  as  it  considers  just, 
reasonable  and  correct,  irrespective  of  who  appeals,  and  it  is 
not  confined  to  making  such  changes  as  are  asked  for  by  the 
appellant  because  the  appellee  does  not  take  a  cross-appeal.^^ 
In  the  absence  of  special  statutory  authority,  individuals  cannot 
appeal  from  a  decree  giving  a  traction  company  permission  to 
surrender  its  charter  right  to  operate  a  railway  over  a  portion 
of  its  line,  because  the  abandonment  of  such  portion  of  the  line 
will  deprive  them  of  the  methods  previously  used  by  them  in 
traveling  to  and  from  their  homes,  since  their  interest  differs 
only  in.  degree,  and  not  in  kind,  from  that  of  the  general  pub- 
lic.^^  The  supreme  court  will  not  grant  a  supersedeas,  permit- 
ting the  company  to  instal  an  increased  rate  pending  the  deter- 
mination of  an  appeal  from  an  order  of  the  commission  refusing 
to  allow  an  increase  over  franchise  rates,  on  an  application 
which  merely  states  the  present  value  of  the  company's  property 
and  that  it  cannot  operate  the  same  at  a  profit  at  the  present 
time,  without  disclosing  the  amount  expended  by  the  company 
for  its  plant,  the  amount  of  its  earnings  each  year,  the  amount 
of  such  earnings  expended  in  improvements  and  betterments,  or 
the  amount  of  dividends  already  received,  even  if  it  has  power 
to  make  such  an  order  in  any  case.^'  In  Iowa  the  supreme 
court  may  suspend  a  temporary  injunction  restraining  a  com- 
pany from  charging  more  than  rates  fixed  by  an  ordinance,  and 
direct  that  the  money  collected  above  the  ordinance  rate  be 
placed  with  a  trustee  to  be  held  as  a  fund  in  court  until  final 
disposition  of  the  ease.**  Pending  an  appeal  to  the  federal 
supreme  court  by  a  water  company  from  a  judgment  affirming 
an  order  of  a  public  service  commission  granting  an  increase 
of  rates  which  the  company  has  not  put  into  effect,  the  com- 
mission has  jurisdiction  to  hear  and  determine  a  new  applica- 
tion by  the  company,  in  an  independent  proceeding  based  on 
materially  different  facts,  for  a  temporary  increase  to  be  in 

242;  Atchison,  T.  &  S.  Y.  E.   Co.  82  Petition     of    Easton    Transit 

V.   State,   82   Okla.   288,   200   Pae.  Co.,  —  Pa.  — ,  112  Atl.  917. 

232;  St.  Lbuis-San  Fraucisoo  E.  Co.  68  Okmulgee    Gas    Co.    v.    State, 

V.  State,  81  Okla.  298,  198  Pac.  73.  .85   Okla.   44,   204  Pae.   443. 

61  St.  Louis-San  Francisco  E.  Co.  64  City     of     Audubon     v.     Iowa 

V.   State,    81   Okla.    298,    198    Pac.  Light,  Heat  &  Power  Co.,  192  Iowa 

73.  1389,   186  N.  W.  434. 
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effect  until  such  appeal  is  decided.^^  Though  the  findings  of  the 
commission  do  not  show  the  facts  on  which  they  are  based,  the 
court  on  appeal  cannot  assume  that  it  disregarded  the  plain 
requirements  of  the  law,  or  that  it  disregarded  the  evidence  in 
arriving  at  its  conclusions.*®  In  Pennsylvania  on  appeal  to  the 
supreme  court  from  a  decree  of  the  superior  court  on  an  appeal 
from  an  order  of  the  Public  Service  Commission,  only  errors 
of  law  appearing  on  the  face  of  the  record  will  be  considered."' 
In  that  state  the  superior  court,  on  appeal  from  an  order  of  the 
commission  holding  rates  to  be  unreasonable,  will  determine 
whether  the  order  is  reasonable  and  in  conformity  with  law,  or 
confiscatory,  and  if  confiscatory,  whether  the  fair  value  of  the 
company's  property  for  rate  making  purposes  is  sufficient  to 
justify  the  collection  of  the  scheduled  rates,  or  if  not,  what 
revenue  the  company  is  entitled  to  receive  based  upon  the  fair 
or  reasonable  value  for  rate  making  purposes  of  its  property 
used  for  the  convenience  of  the  public.  If  under  the  second  item 
for  consideration  the  court  determines  that  the  schedule  of  rates 
fixed  by  the  commission  is  not  unreasonable  or  exorbitant,  it 
win  reverse  the  order  and  dismiss  the  complaint  on  which  it  was 
based,  and  is  not  required  to  go  further  and  fix  the  exact  fair 
value  of  the  company's  property  for  rate  making  purposes  over 
arid  above  a  sum  which  will  justify  the  return  asked  by  it  in 
its  schedule.**  Under  some  statutes  appeals  to  the  supreme 
court  *'  or  to  inferior  court  *"  are  tried  de  novo  upon  the  rec- 

66  City  of  Bluefleld  v.  Public  of  the  eommission,  the  proceeding 
Service  Commission,  91  W.  Va.  442,      is  to  be  treated  as  a  suit  in  equity, 

113  S.   E.   745.  and  hence  t^e  supreme  court  may 

66  Hamilton  v.  Caribou  Water,  make  its  own  findings  of  fact. 
Light  &  Power  Co.,  121  Me.  422,  State  ex  rel.  St.  Louis-San  Fran- 
117  Atl.  582.  Cisco   Ey.    Co.    v.    Public    Service 

67  Ben  Avon  Borough  v.  Ohio  Commission,  —  Mo.  — ,  242  S.  W. 
Val.  Water  Co.,  271  Pa.  346,  114  938;  State  v.  Public  Service  Com- 
Atl.  369,  afE'g75Pa.  Super.  Ct.  290.  mission,   290   Mo.   389,   235   S.  W. 

68  Beaver  Valley  Water  Co.  v.  131;  and  will  determine  questions 
Public  Service  Commission,  76  Pa.  of  fact  on  the  evidence  that  was 
Super.  Ct.  255,  aff'd  271  Pa.  358,  before     the     commission,     unham- 

114  Atl.  373.  pered   either  by   its   finding   with 

69  St.  'Louis-San  Francisco  E.  Co.  respect  thereto  or  by  the  conclu- 
v.  State,  81  Okla.  298,  198  Pac.  73.  sions  reached  by  the  circuit  court. 
In  Missouri  on  appeal  to  the  su-  State  v.  Public  Service  Commis- 
preme  court  from  an  order  of  the  sion,  287  Mo.  522,  229  S.  W.  782. 
circuit   court   sustaining   an    order  60  Van  Buren  Water  Co.  v.  City 
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ord  and  evidence  introduced  before  the  commission  and  certified 
to  the  court.  In  Oklahoma  the  jurisdiction  of  the  supreme  court, 
on  appeal  from  an  order  of  the  commission  fixing  rates,  is  to 
consider  and  determine  the  reasonableness  and  justness  of  the 
action  of  the  commission  appealed  from,  or  any  other  matter 
arising  under  such  appeal.®^  If,  in  the  opinion  of  the  court, 
the  evidence  taken  before  the  commission  and  certified  to  the 
court  overcomes  the  presumption  that  its  order  or  the  rate  fixed 
by  it  is  just,  reasonable  and  correct,  it  is  then  the  duty  of  the 
court  to  make  such  order  or  fix  such  rate  as  it  deems  just,  rea- 
sonable and  correct.®''  An  appeal  from  an  order  of  the  com- 
mission, either  granting  or  refusing  a  certificate  of  public  con- 
venience, cannot  be  made  a  substitute  for  a  writ  of  quo  warranto 
or  other  legal  proceeding  in  which  it  may  be  judicially  deter- 
mined what  franchises  claimed  by  any  chartered  company  are 
active  and  in  force.®'  Where  an  order  of  the  commission  is 
legislative  in  character,  as  an  order  requiring  the  exchange  of 
service  between  telephone  lines,  it  cannot  be  modified  by  the 
court,  but  must  be  either  approved  or  set  aside.®*  It  is  error  for 
the  court,  on  setting  aside  rates  fixed  by  the  commission  as  un- 
reasonable and  excessive,  to  direct  the  restoration  of  rates  pre- 
viously in  force  which,  according  to  the  undisputed  evidence, 
were  unremunerative  upon  any  reasonable  valuation  of  the 
pi-operty.®^ 

§  4569.  —  Certiorari.  Statutes  in  some  of  the  states  express- 
ly provide  for  a  review  of  the  orders  of  the  commission  by  cer- 
tiorari,®® or  by  writ  of  review,  which  is  a  statutory  substitute  for 

of   Van   Buren,    152   Ark.   83,   237  Ass'n   v.   Public   Service    Commis- 

S.  W.  696;  St.  Louis  Southwestern  sion,   73  Pa.   Super.   Ct.   242. 

B.   Co.   V.   Stewart,   150   Ark.   586,  64Blaekledge  v.  Farmers'  Inde- 

235  S.  W.  1003.  pendent    Tel.    Co.    of    Bed    Cloud, 


61  Muskogee  Gas  &  Electric  Co, 
V.  State,  86  Okla.  58,  206  Pac.  2?2 
Atchison,  T.  &  S.  F.  E.  Co.  v, 
State,  82  Okla.  288,  200  Pac.  232 
St.  Louis-San  Francisco  E.  Co.  v. 
State,  81   Okla.   298,  ■  198  Pac.   73. 

62  Atchison,  T.  &  S.  F.  E.  Co.  v. 
State,  82  Okla.  288,  200  Pac.  232 
St.  Louis-San  Francisco  E.  Co.  v. 
State,  81  Okla.   298,   i98  Pac.   73 


105  Neb.  713,  16  A.  L.  E.  343,  181 
N.  W.  709. 

6B  Van  Buren  Water  Co.  v.  City 
of  Van  Buren,  152  Ark.  83,  237 
S.   "W.   696. 

66  Hackensack  Water  Co.  v. 
Board  of  Public  Utility  Com'rs, 
96  N.  J.  L.  184,  115  Atl.  528. 

The  writ  will  issue  to  review 
an  order  of  the  commission  deny- 


63Passyunk  Ave.  Business  Men's      inga  .water  company  the  light  to 
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it.^''  In  Nevada  it  is  held  that  certiorari  will  not  lie  to  review 
an  order  of  the  commission  establishing  rates,  on  the  ground 
that  the  fixing  of  rates  is  the  exercise  of  a  legislative  rather  than 
of  a  judicial  power,  and  that  this  is  true  even  though  the  com- 
mission acts  in  excess  of  its  jurisdiction,  and  though  it  makes 
the  rates  established  retroactive,  and  even  though  there  is  no 
other  plain,  speedy  and  adequate  remedy  to  review  the  order.*' 
Generally  certiorari  will  not  lie  in  any  case  where  there  is  an- 
other plain,  speedy  and  adequate  remedy  to  obtain  a  review,  as 
where  the  invalidity  of  an  order  fixing  rates  may  be  set  up  as  a 
defense  to  an  action  to  recover  the  rates  so  fixed  and  no  right 
can  be  lost  or  injury  result  in  the  meantime.®^  As  a  rule  it 
will  not  lie  to  review  a  decision  of  the  Interstate  Commerce  Corn- 


file  a  schedule  of  rates  on  the 
ground  that  it  is  not  a  public 
utility.  Acquackanonk  Water  Co. 
V.  Board  of  Public  Utility  Com'rs, 
—  N.  J.  L.  — ,  118  Atl.  535. 

In  New  York  certiorari  is  the 
proper  remedy  to  review  an  order 
of  the  commission  increasing  gas 
rates,  Morrell  v.  Brooklyn  Borough 
Gas  Co.,  195  N.  Y.  App.  Div.  1, 
185  N.  Y.  Supp.  883,  afi'g  113  N. 
Y.  Misc.  65,  184  N.  Y.  Supp.  651; 
or  permitting  a  gas  company  to 
make  a  service  charge,  Town  of 
North  Hempstead  v.  Public  Service 
Corp.  of  Long  Island,  199  N.  Y. 
App.  Div.  189,  191  N.  Y.  Supp.  394, 
afe'g  116  N.  Y.  Misc.  585,  190  N. 
Y.  Supp.  794;  or  a  refusal  of  the 
commission  to  act  on  a  complaint 
as  to  electric  rates.  City  of  New 
York  V.  New  York  Edison  Co.,  196 
N.  Y.  App.  Div.  644,  188  N.  Y. 
Supp.  262. 

67  In  Washington  an  order  of  the 
commission  directing  a  public  serv- 
ice corporation  to  repay  the 
amount  of  an  overcharge  is  review- 
able by  a  writ  of  review.  State 
V.  Public  Service  Commission,  112 
Wash.  629,  192  Pac.  1079. 

In   North    Dakota    the    supreme 


court  has  original  jurisdiction  of 
an  application  by  the  state,  on  re- 
lation of  interested  individuals  for 
an  original  writ  to  have  reviewed 
and  set  aside  an  order  of  the  rail- 
road commission  raising  rates  al- 
leged to  have  been  made  contrary 
to  and  without  authority  of  law. 
City  Commission  of  Bismarck  v. 
Bismarck  Water  Supply  Co.,  — 
N.  D.  — ,  181  N.  W.  596. 

In  Missouri  the  statute  pro- 
vides that  writs  to  review  orders 
of  the  commission  may  be  sued 
out  of  the  circuit  court  of  the 
county  where  the  hearing  was  held 
or  in  which  the  commission  has 
its  principal  office.  The  statute 
does  not  violate  the  constitutional 
prohibition  of  special  legislation. 
State  V.  Seehorn,  283  Mo.  508,  223 
S.  W.  664.  As  to  what  amounts 
to  a  hearing  within  the  meaning 
of  the  statute,  see  State  v.'  See- 
horn, 283  Mo.  508,  223  S.  W.  664. 

68  Degiovanni  v.  Public  Service 
Commission,  —  Nev.  — ,  197  Pac. 
582. 

69  Degiovanni  v.  Public  Service 
Commission,  —  Nev.  — ,  197  Pac. 
582. 
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mission  in  a  matter  over  which  it  has  jurisdiction,  or  where  its 
action  is  not  final  and  other  methods  are  provided  for  its  review 
at  the  instance  of  the  aggrieved  parties.'"'  In  New  York  on  cer- 
tiorari to  review  an  order  of  the  commission  the  court  reviews 
both  the  law  and  the  factsJ^  The  California  statute  provides  that 
on  certiorari  to  review  an  order  of  the  commission  the  review 
shall  not  be  extended  further  than  to  determine  whether  the  com- 
mission has  regularly  pursued  its  authority  and  whether  or  not 
it  has  violated  any  constitutional  right  of  the  petitionerJ*  It 
also  provides  that  the  findings  and  conclusions  of  the  commission 
on  questions  of  fact  shall  be  final  and  not  subject  to  review.  This 
provision  does  not  apply  to  conclusions  as  to  facts  necessary  to 
the  existence  of  jurisdiction  of  the  commission  to  act,  and  its 
determination  as  to  whether  or  not  the  facts  are  sufficient  to 
bring  the  case  within  the  scope  of  its  powers  is  subject  to  re- 
view, so  far  as  they  present  a  question  of  law  bearing  upon  that 
subject.  But  if  the  evidence  in  proof  of  the  existence  of  such 
facts  is  substantial  in  character,  and  justifies  the  conclusion  or 
inference  that  the  facts  necessary  to  the  jurisdiction  of  the  com- 
mission did  exist,-  then,  under  the  general  principles  of  law  appli- 
cable to  proceedings  in  certiorari,  its  decision  as  to  the  effect  of 
such  evidence  is  binding  and  conclusive  on  the  reviewing  court.''* 
In  New  Jersey  the  supreme  court  is  given  jurisdiction  by  cer- 
tiorari to  set  aside  orders  of  the  commission  when  it  clearly 
appears  that  there  was  no  evidence  before  the  commission  which 
would  reasonably  support  the  same,  or  that  they  were  not  within 
the  jurisdiction  of  the  board.''*  In  that  state  the  court  may  send 
the  case  back  to  the  commission  where  it  appears  to  the  court 
that  the  order  complained  of  was  the  result  of  a  misapprehension 

TO  Detroit  &   T.  S.   L.  E.   Co.  v.  order    of    the     eommissioii    fixing 

Interstate    Commerce    Commission,  rates  on  the  ground  that  the  rate 

277  Fedi  535.  so   fixed    is   unjust    and   unreason- 

71  People  V.  Public  Service  Com-  able  is  equivalent  to  a  finding 
mission,  200  N.  Y.  App.  Div.  268,  that  the  evidence  before  the  com- 
193  N.  T.  Supp.   186.  mission  would  not  reasonably  sup- 

72  Traber  v.  Eailroad  Commis-  port  its  conclusion  that  the  rate 
sion,  183  Cal.  304,  191  Pae.  366.  fixed  by  it  was  a  just  and  fair  one. 

73  Traber  v.  Eailroad  Commis-  Haekensaek  Water  Co.  v.  Board  of 
sion,  183  Cal.  304,  191  Pac.  366.  Public  Utility  Com'rs,  96  N.  J.  L. 

74  An     order     setting,    aside     an  184,  115  Atl.   528. 
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by  the  commission  as  to  the  duty  imposed  upon  it  by  the  statute^* 
And  it  may  set  aside  an  order  of  the  commission  refusing  to 
approve  a  schedule  of  rates  filed  by  the  company,  where  it  is  not 
supported  by  the  evidence,  and  remand  the  proceedings  to  the 
commission  to  fix  a  just  and  reasonable  rate  based  on  the  evi- 
dence.''® And  on  reversing  an  order  fixing  rates  it  may  direct 
the  commission  to  fix  rates  in  accordance  with  the  legal  principles 
laid  down  by  the  court  in  its  opinion.'''  But  it  cannot  itself  fix 
the  rates.''*  Where  a  schedule  of  rates  filed  by  a  utility  is  sus- 
pended and  the  scheduled  rates  reduced  by  the  commission  after 
a  hearing,  and  its  order  reducing  them  is  annulled  on  certiorari, 
the  company  has  a  right  to  charge  the  schedule  rate  unless  and 
until  the  judgment  on  certiorari  is  reversed  on  appeal,  or  until 
some  further  order  is  made  by  the  commission  on  rehearing.''* 
In  proceedings  in  the  nature  of  certiorari  to  review  the  action 
of  the  insurance  commissioner  in  granting  a  license  to  an  in- 
surance company  to  do  business,  the  court  will  not  review  the 
evidence  nor  mere  errors  of  judgment  of  the  commissioner.  But 
where  it  is  contended  that  the  commissioner  has  exceeded  his 
authority  in  granting  or  renewing  a  license  by  refusing  to  follow 
the  provisions  of  the  statute,  the  court  will  examine  into  his  acts 
to  the  extent  at  least  of  determining  whether  his  acts  in  granting 
the  license  are  supported  by  the  provisions  of  the  statute  or  are 
contrary  thereto.  If  he  has  granted  a  license  contrary  to  the  pro- 
visions of  the  statute,  he  has  exceeded  the  power  or  jurisdiction 
with  which  he  is  clothed  by  statute,  and  his  order  granting  it  will 
be  annulled.*"  In  "Washington  the  jurisdiction  of  the  commission 
and  other  questions  which  may  be  decided  purely  as  questions  of 
law  are  reviewable  on  a  writ  of  review  to  review  an  order  direct- 
ing a  public  service  corporation  to  repay  the  amount  of  an  over- 
charge, but  the  merits  of  the  controversy  are  not  reviewable, 
since  the  order  merely  gives  the  person  in  whose  favor  it  is  made 

75  Haekensack     Water     Co.     v.  78  See   ante,   §  4484. 

Board    of   Public    Utility    Com  'rs,  79  Hackensaek     Water     Co.     v. 

96  N.  J.  L.  184,  115  Atl.  528.  Board    of    Public    Utility    Com'rs, 

76  Public  Service  R.  Co.  v.  Board       96  N.  J.  L.  184,  115  Atl.  528. 

of  Public  Utility  Com'rs,  96  N.  J.  80  Utah    Ass'u    of    Life    Under- 

L.  54,  114  Atl.  323.  writers    v.    Mountain    States    Life 

77  Haekensack     Water     Co.     v.  Ins.    Co.,   58   Utah    579,    200    Pac. 
Board    of   Public    Utility    Com'rs,  673. 

96  N.  J.  L.   184,  115  Atl.   528. 
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a  right  to  sue  in  the  courts  to  recover  upon  his  claim  in  case  the 
same  is  not  paid.^^ 

§  4570.  —  Writ  of  prohibition.  Prohibition  will  lie  where  the 
commission  assumes  to  exercise  jurisdictional  power  not  granted 
by  law,  or  is  attempting  to  make  an  authorized  application  of 
judicial  force,  and  the  writ  will  not  be  withheld  because  other 
concurrent  remedies  exist  where  it  does  not  appear  that  they 
are  equally  'adequate  and  convenient.**  So  it  will  lie  to  prohibit 
the  commission  from  putting  into  effect  an  order  which  is  void 
on  its  face  because  beyond  the  jurisdiction  and  authority  con- 
ferred upon  the  commission  by  the  constitution  and  statutes.*' 
It  will  not  lie  to  prevent  the  enforcement  of  an  order  which  is 
not  void,  but  merely  erroneous.**  And  it  has  been  held  that  it 
will  not  lie  to  prohibit  the  commission  from  entertaining  a  pro- 
ceeding to  regulate  rates  on  the  ground  that  the  company  con- 
cerned is  not  a  public  utility  and  hence  that  the  commission  has 
no  jurisdiction,  where  the  company  has  an  adequate  remedy  to 
test  the  question  of  jurisdiction  by  appeal  from  an  order  of  the 
commission  fixing  rates.*^  The  writ  will  not  issue  to  control  the 
discretion  of  the  state  banking  department  in  the  matter  of 
issuing  to  a  bank  a  certificate  of  authority  to  business,  where 
no  abuse  of  its  discretion  or  power  is  shown.*^  Nor  will  the  issu- 
ance of  such  a  certificate  be  prohibited  on  the  ground  that  the 
bank's  charter  has  expired  because  of  its  failure  to  commence 
business  within  a  year  from  the  time  when  its  charter  was 
granted,  where  the  delay  was  due  to  the  delay  of  the  banking 
department  in  issuing  the  necessary  authority.*'  Nor  will  the 
supreme  court  prohibit  the  granting  of  such  a  certificate  pend- 
ing an  appeal  from  a  judgment  dismissing  a  proceeding  for  a 
writ  of  prohibition  for  that  purpose  in  the  court  below,  where 
it  does  not  appear  that  any  financial  loss  would  result  to  the 

81  State  V.  Public  Service  Com-  84  Oklahoma  City  v.  Corporation 
mission,  112  Wash.  629,  192  Pae.  Commission,  80  Okla.  194,  195  Pae. 
1079.  498. 

82  Oklahoma  City  v.  Corporatien  86  Natatorium  Co.  v.  Erb,  34 
Commission,  80  Okla.  194,  195  Pae.  Idaho    209,    200    Pae.    348. 

498.  86  In  re   Mee,   —  S.   D.  — ,   187 

83  Oklahoma  City  v.  Corporation       N.  "W.   540. 

Commission,  80  Okla.  194,  195  Pao.  87  In   re   Mee,  —  S.  D.   — ,   187 

498.  ]Sr.  W.  540. 
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appellants  if  the  corporation  should  wrongfully  operate  as  a 
bank  temporarily,  while  great  financial  loss  will  result  to  the  bank 
from  further  delay  if  it  is  entitled  to  the  certificate.** 

§4571.  — Remedies  to  enforce  orders.  In  South  Carolina 
the  commission  has  no  authority  to  enforce  the  provisions  of  the 
statute  fixing  telephone  and  telegraph  rates,  but  its  enforcement 
is  secured  by  making  the  offending  party  liable  to  a  penalty  for 
each  violation,  to  be  recovered  at  the  instance  and  on  behalf  of 
the  person  aggrieved.'®  In  California  the  statute  does  not  give 
the  commission  power  to  directly  enforce  its  orders,  but  pro- 
vides for  the  institution  of  court  proceedings  by  the  commission 
or  for  the  issuance  of  process  by  the  court  to  carry  them  out 
and  make  them  effective.®"  And  in  that  state  the  commission 
has  no  jurisdiction  to  make  an  order,  injunctive  in  character, 
to  prohibit  a  mere  threatened  violation  of  a  statute,  but  it  may 
direct  a  utility  to  cease  operating,  in  violation  of  a  statute.®^ 
The  fact  that  it  has  no  power  to  enforce  its  orders  directly  does 
not  deprive  it  of  power  expressly  given  it  by  the  statute  to  make 
an  order.®^  In  Oklahoma  the  commission  has  power  to  assess 
fines  for  violation  of  any  of  its  orders,  but  it  has  no  power  to 
punish  and  fine  corporations  for  violating  any  of  the  penal  laws 
of  the  state.®*  Injunction  wiU  lie  to  restrain  a  city  from  inter- 
fering with  a  public  utility  in  carrying  out  valid  orders  of  the 


§.4572i.  Proceedings, maintainable  by  individual  consumer  or 
patron.®^     Generally  payments  made  in  excess  of  the  lawfully 

88 In   re   Mee,  -^  S.   D:   — ,   187  93 Planters'    Cotton    &    Ginning 

N.  W.   540.  Go.  .  V.   West   Bros.,   82   Okla.   145, 

89  Southern     Bell     Telephone     &       198  Pac.  855. 

Telegraph  Co.  v.  Railroad  Commis-  94  Central  Illinois  Public  Service 

sion   of   South   Carolina,   280   Fed.  Co.   v.    'City   of    Sullivan,    215   111. 

901.  App.  494. 

90  Motor  Transit  Co.  v..  Railroad  9B  Who  may  maintain  action  to 
Commission, .  —  Cal.  — ,  209  Pac,  recover  back  excessive  freight 
586.                              charge,  is   the   subject   of    a   note 

91  Motor.  Transit  Co.,  V,  Railroad  ,  i;i   13  A.,!,.  E.   289. 
Commission,  —   Oal.,:^,  2.09   Pac.'  ,.     .Bight     of  .'  patron     to     question 
586.,                 ■.-.,  ,'.      ,',,      ■  ;,■         ,' ■  ;    reasonableness   of  rate   authorized 

92 Motor  Transit  Co,.,y,  B,ailroad      by   the   legislature   is   the   subject 
Commission^,,—  Q»l.. -t^i-,,  ■  209   Pac.  ,  ;  of  a  note  in  12  A.  L.  R.  404. 
586. 
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established  rates  may  be  recovered  back  by  a  consumer  or  patron 
in  an  action  at  law.^^  And  except  where  the  right  has  been  taken 
away  or  limited  by  statute,  the  same  is  true  of  payments  made  in 
excess  of  reasonable  rates,'''  or  in  excess  of  contract  rates  which 
are  binding  until  changed  by  the  commission,'*  provided  such 
payment  is  made  under  protest  or  under  circumstances  amount- 
ing to  legal  compulsion.  Statutory  remedies  are  exclusive,  and 
supersede  the  common  law  remedies  of  a  shipper  or  consumer, 
if  any,  to  recover  damages  for  discriminatory  and  unreasonable 
rates."    And  a  consumer  cannot  maintain  such  an  action  where 


96  Wheeling  Steel  Corp.  v.  Pub- 
lic Service  Commission,  90  W.  Va. 
74,  110  S.  B.   489. 

So  a  shipper  may  recover  excess 
freight  rates  collected  in  viola- 
tion of  the  long  and  short  haul 
clause  of  the  interstate  commerce 
act.  Davis  v.  Parrington,  281 
Fed.  10.  And  a  shipper  may  re- 
cover demurrage  charges  collected 
from  him  by  a  carrier  in  excess 
of  those  authorized  by  its  tariffs 
on  file  with  the  Interstate  Com- 
merce Commission  and  the  State 
Bailroad  Commission,  regardless 
of  whether  such  excess  was  col- 
lected with  intent  to  violate  the 
law,  or  through  mere  error  or  mis- 
take. Southern  E.  Co.  in  Missis- 
sippi V.  Buckeye  Cotton  Oil  Co., 
126  Miss.  562,  89  So.  228-. 

In  Montana  the  statute  pro- 
vides for  an  action  by  any  per- 
son or  shipper  to  recover  amounts 
paid  to  any  railroad  in  excess  of 
the  rates,  tolls  or  charges  fixed 
and  established  by  the  board  of 
railroad  commissioners,  which  ac- 
tion must  be  brought  in  the  dis- 
trict court  of  the  county  where  the 
payment  was  made,  and  within 
twelve  months  from  the  date  of 
such  payment.  Doney  v.  Northern 
Pae.  R.  Co.,  60  Mont.  209,  199 
Pae.  432. 

97  City  of  Boston  v.  Edison  Eleo. 


Illuminating  Co.,  —  Mass.  — ,  136 
N.  E.  113. 

98  A  consumer  may  recover  pay- 
ments in  excess  of  the  contract 
rate  made  by  him  in  order  to  pre- 
vent the  company  from  cutting  ofE 
his  service  which  would  have 
made  it  necessary  to  shut  down 
his  plant,  though  such  payments 
were  not  made  under  protest,  and 
he  is  under  no  obligation  to  apply 
to  the  commission  for  relief.  Pied- 
mont Power  &  Light  Co.  v.  L. 
Banks  Holt  Mfg.  Co.,  183  N.  C. 
327,  111  S.  E.  623. 

But  payments  for  residence  tele- 
phone service  in  excess  of  the 
amount  fixed  by  a.  franchise  ordi- 
nance, not  made  under  protest, 
cannot  be  recovered  back,  where 
the  excess  was  not  paid  as  the  re- 
sult of  mistake  of  fact  or  fraud, 
nor  through  the  exigencies  of  busi- 
ness amounting  to  legal  compul- 
sion. Cavers  v.  Home  Telephone 
&  Telegraph  Co.  of  Spokane,  117 
Wash.    299,    201   Pae.   20. 

99  The  provision  of  the  Montana 
Eailroad  Commission  Act  that  it 
shall  not  have  the  effect  to  waive 
or  release  any  right  of  action  by 
the  state  for  right,  etc.,  arising 
under  any  law  of  the  state,  con- 
tains no  reference  to  remedies, 
and  hence  does  not  have  the  effect 
of    preserving    any    existing    com- 
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the  statute  provides  a  method  for  procuring  an  examination  of 
rates  and  their  reduction  if  unreasonable  or  extortionate,  but  is 
limited  to  the  means  of  redress  so  provided.^  A  shipper  who  is 
charged  a  rate  fixed  or  approved  by  the  commission  cannot  re- 
cover for  excessive  charges  on  the  ground  that  such  rate  is  un- 
reasonable or  extortionate,  but  his  remedy  is  by  a  proceeding 
before  the  commission  or  in  a  court  of  competent  jurisdiction  to 
have  the  rate  complained  of  revised.^  And  a  subsequent  order 
of  the  commission  finding  such  rate  to  be  unreasonable  and  re- 
ducing it  cannot  operate  retroactively  so  as  to  make  the  former 
rate  unlawful  for  the  period  while  it  was  in  force,  and  so  as  to 
permit  a  shipper  charged  that  rate  during  that  time  to  recover 
for  excessive  charges.^  The  fact  that  the  commission  is  not 
authorized  to  order  reparation  to  a  shipper  on  determining  that 
a  rate  is  unreasonable  or  discriminatory  does  not  prevent  the 
shipper,  after  the  rate  has  been  so  determined  by  the  commission, 
from  maintaining  an  action  in  court  to  recover  damages  sus- 
tained by  him  as  the  result  of  such  unreasonable  or  discrim- 
inatory rate.  His  action,  in  such  case,  is  based  upon  the  fact 
that  such  rate  has  been  so  declared  by  the  proper  tribunal, 
and  the  court  merely  determines  the  airiount  of  damages,  if 
any,    sustained*      In    Washington    remedies    for    inadequate 

mon   law   remedies   of   a    shipper.  villa   &   N.   R.    Co.,   207   Ala.    253, 

Doney    v.    Northern    Pac.    R.    Co.,  92  So.  797;   E.  L.  Young  Heading 

60  Mont.  209,  199  Pae.  432.  Co.  v.  Payne,  127  Miss.  48,  89  So. 

ICity  of  Boston  v.  Edison  Elee.  782;    Douey   v.    Northern    Pae.   E. 

Illuminating  Co.,  —  Mass.  — ,  136  Co.,   60   Mont.   209,   199   Pac.  432. 

N.  B.  113.  The  provision  of  the  Mississippi 

In  Montana  the  remedy  of  a  statute  that  a  railroad  common 
shipper  who  claims  that  a  freight  carrier  shall  not  demand  and  re- 
rate  is  unreasonable  or  discrim-  ceive  unreasonable  compensation 
inatory  is  to  apply  to  the  railroad  for  services  rendered  in  the  trans- 
commission  for  the  modification  of  portation  of  passengers  and 
the  established  rate,  or  for  the  freight  must  be  construed  in  con- 
establishing  of  a  rate  if  none  has  nection  with  its  other  provisions, 
been  established  by  the  eommis-  and  does  not  apply  to  rates  which 
sion,  and  upon  its  refusal  to  grant  have  been  submitted  to  and  ap- 
relief  against  an  alleged  excessive  proved  by  the  commission.  E.  L. 
or  discriminatory  rate,  he  may  Young  Heading  Co.  v.  Payne,  127 
then  have  the  matter'  determined  Miss.  48,  89  So.  782. 
by  a  court  of  competent  juris-  ,  ST.  E.  Miller  Mill  Co.  v.  Louis- 
diction.  Doney  v.  Northern  Pae.  ville  &  N.  E.  Co.,  207  Ala.  253, 
B.  Co.,  60  Mont.  209,  199  Pac.  92  So.  797. 
*^^-  4  Doney  v.  Northern  Pac.  E.  Co., 

2T.  E.  Miller  Mill  Co.  v.  Louis-  60  Mont.   209,   199  Pac.  432. 
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telephone  service  and  for  alleged  unjust  and  unreasonable  prac- 
tices on  the  part  of  a  telephone  company  against  a  subscriber 
must  be  sought  in  the  first  instance  through  complaint  and 
application  to  the  commission,  and  where  no  such  complaint  or 
application  has  been  made  an  action  for  damages  wiU  not  lie.^ 
Private  users  of  transportation  facilities  furnished  by  a  street 
railway  company  may  sue  to  restrain  the  company  from  enforcing 
a  higher  rate  than  is  permitted  by  existing  law.^  The  individual 
citizens  of  the  locality  through  which  a  railway  passes  are  not 
parties  to  the  railway  company's  charter  contract,  and  cannot 
compel  it  to  perform  any  of  the  duties  thereby  imposed  upon  it, 
especially  where  it  has  been  permitted  to  abandon  its  line  by  a 
decree  of  court  under  express  statutory  authority^  That  an 
order  of  the  commission  making  rates  established  by  it  retro- 
active is  to  that  extent  void  for  want  of  jurisdiction  is  a  good 
defense  pro  tanto  to  an  action  for  the  collection  of  such  rates.' 
But  the  fact  that  individual  consumers  have  paid  rates  which 
the  commission  has  found  to  be  excessive,  and  that  the  company 
has  therefore  received  a  larger  amount  of  money  than  it  was  en- 
titled to  collect  in  the  aggregate  from  all  sources,  does  not  give 
to  a  municipality,  which  is  also  a  consumer,  a  right  to  refuse  to 
pay  amouots  due  and  owing  for  service  rendered  to  it  by  the 
company,  or  entitle  it  to  reparation,  where  the  rate  charged  it 
has  not  been  declared  to  be  unjust  or  unreasonable  by  the  com- 


mission 


9 


Public  service  commissions  have  no  power  to  render  a  judg- 
ment in  favor  of  a  consumer  for  amounts  paid  by  him  in  excess 
of  the  legal  rate  unless  the  statute  so  provides. i"  The  Interstate 
Commerce  Commission  is  given  power  to  award  reparation  in 
cases  of  discrimination.^^    And  statutes  in  some  states  give  state 

5  Robinson  v.  Pacific  Telephone  9  Greensburg  v.  Public  Service 
&  Telegraph  Co.,  118  "Wash.  318,  Commission,  73  Pa.  Super.  Ct.  75. 
203  Pac.  1.  10  In  West  Virginia  the  commis- 

6  Anderson  v.  St.  Paul  City  Ey.  siou  has  no  such  authority.  "Wheel- 
Co.,  —  Minn.  — ,  188  N.  "W.  286.  ing  Steel  Corp.  v.  Public  Service 
See    also    §  4566,    supra.  Commission,  90  "W.  Va.  74,  110  S. 

7  Petition     of     Easton     Transit  E.  489. 

Co.,  —  Pa.  — ,  112  Atl.  917.  H  An    award   of   reparation   for 

8  Degiovanni  v.  Public  Service  discrimination  in  respect  to  ship- 
Commission,  —  Nev.  — ,  197  Pac.  ments  made  after  the  filing  of  a 
582.  complaint  with  the  commission  will 
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commissions  power  to  award  reparation  or  a  refund  to  consumers 
who  have  been  charged  excessive  or  illegal  rates,^*  which  may  be 
recovered  by  the  claimant  in  an  action  brought  for  that  purpose 
in  ease  the  amount  so  awarded  is  not  paid.^*  Such  a  proceeding 
must  be  instituted  within  the  time,  if  any,  prescribed  ^*  by  the 


not  be  disturbed,  where  the  com- 
plaint prayed  reparation  for  unjust 
and  unreasonable  rates  "hereto- 
fore and  hereafter  charged,"  and 
the  railroad  by  failing  to  object, 
etc.,  acquiesced  in  the  jurisdiction 
of  the  commission  to  consider  such 
subsequent  shipments.  Lehigh 
Valley  E.  Co.  v.  G.  B.  Markel  Co., 
279  Fed.  261,  aff'g  271  Fed.  989. 

12  State  V.  Public  Service  Com- 
mission, 112  Wash.  629,  192  Pac. 
1079. 

In  Oklahoma  the  commission  is 
vested  with  the  power  of  a  court 
of  record  to  determine  the  amount 
of  refund  due  in  all  cases  where  a 
public  service  corporation  charges 
an  amount  in  excess  of  the  lawful 
rate  for  any  service  rendered  by 
it,  and  to  whom  such  overcharge 
should  be  paid.  Muskogee  Gas  & 
Electric  Co.  v.  State,  86  Okla.  58, 
206  Pac.  242;  Atchison,  T.  &  S.  F. 
,E.  Co.  v.  State,  85  Okla.  223,  206 
Pac.   236. 

This  provision  does  not  violate 
a  constitutional  provisioii  that  no 
order  of  the  commission  shall  be 
retroactive,  where  another  provi- 
sion authorizes  the  legislature  to 
alter,  amend  or  repeal  such  provi- 
sion. Atchison,  T.  &  S.  F.  E.  Co. 
V.  State,  85  Okla.  223,  206  Pac.  236. 

Where  no  authorized  rate  has 
been  established  for  a  particular 
service,  and  a  utility  makes  an.  ar- 
bitrary charge  therefor,  and  the 
commission  thereafter  fixes  a  rate 
from  which  it  appears  that  the 
arbitrary  rate  so  charged  and  col- 


lected was  excessive,  the  commis- 
sion may  compel  a  Refund  of  such 
excess.  Atchison,  T.  &'  S.  F.  E. 
Co.  v.  State,  85  Okla.  223,  206  Pac. 
236. 

In  Pennsylvania  the  statute 
gives  the  commission  power,  under 
certain  conditions,  to  award  rep- 
aration to  a  consumer  who  has 
paid  rates  found  by  it  to  be  ex- 
cessive, the  amount  of  which  is  to 
be  measured  by  the  damage  actu- 
ally sustained.  Newport  &  S.  V. 
E.  Co.  V.  Public  Service  Commis- 
sion, 75  Pa.  Super.  Ct.  28;  Greens- 
burg  V.  Public  Service  Commission, 
73  Pa.  Super.  Ct.  75. 

13  In  Illinois,  if  an  award  is 
granted,  the  claimant  may  main- 
tain a  suit  to  collect  the  same,  in 
which  the  matter  is  heard  de  novo, 
except  that  the  statute  provides 
that  the  award  shall  be  prima 
facie  evidence  of  the  facts  stated 
in  the  order.  Terminal  E.  Ass'n 
of  St.  Louis  V.  Public  'Service  Com- 
mission, 304  111.  312,  136  N.  E. 
797. 

In  Washington  an  order  of  the 
commission  directing  a  refund  is 
not  a  final  decision,  capable  of  be- 
ing enforced  as  a  final  judgment, 
but  merely  gives  the  claimant  a 
right  to  sue  in  the  courts  to  re- 
cover upon  his  claim.  State  v. 
Public  Service  Commission,  112 
Wash.  629,  192  Pac.  1079. 

14  The  provision  of  the  Washing- 
ton statute,  requiring  complaints 
for  overcharges  to  be  filed  within 
two  years  after  the   cause   of  ac- 
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statute  and  the  statutory  procedure  must  be  complied  with.^^ 
In  Illinois  an  order  of  the  commission  denying  an  award  is  a 
final  order  and  is  appealable,  but  an  order  granting  an  award  is 
not  appealable.^^  In  Florida  it  is  provided  by  statute  that  in 
all  cases  where  any  common  carrier  shall  have  become  indebted 
or  liable  in  damages  to  a  large  number  of  persons  by  reason  of 
its  failure  to  comply  with  or  abide  by  any  rule,  rate  or  regula- 
tion of  the  railroad  commissioners,  it  shall  become  the  duty  of 
the  commissioners  to  demand  of  such  carrier  by  written  notice, 
served  upon  it,  a  discovery  of  the  names  of  such  persons  and 
an  accounting  and  payment  to  all  such  persons  of  all  such  in- 
debtedness or  damages,  and  if  such  carrier  shall  refuse  or  fail 
to  make  such  accountings  and  payments  within  sixty  days  after 
service  of  such  notice^  that  it  shall  be  the  duty  of  the  commission- 
ers to  institute  proceedings  by  or  for  mandamus  or  mandatory 
injunction  to  compel  it  to  do  so.^''^  Usually  where  the  commis- 
sion has  authority  to  award  a  refund  or  reparation,  application 
must  be  made  to  it  in  the  first  instance  before  a  resort  can  be 


tion  accrues,  is  not  a  mere  statute 
of  limitations,  but  goes  to  the 
jurisdiction,  and  creates  a  time 
beyond  which  no  cause  of  action 
will  lie,  and  which  cannot  be  ex- 
tended or  suspended,  and  the  pro- 
vision of  the  Federal  Transporta- 
tion Act  that  the  period  of  federal 
control  shall  not  be  computed  as 
part  of  the  periods  of  limitation 
in  actions  against  carriers  for 
cause  of  action  arising  prior  to  fed- 
eral control,  does  not  apply  to  it. 
Northern  Pac.  Ey.  Co.  v.  Depart- 
ment of  Public  Works,  —  Wash. 
— ,  207  Pac.  686. 

16  The  question  of  reparation 
can  only  be  determined  by  the 
commission  when  presented  to  it 
by  petition  and  after  a  hearing, 
in  the  manner  prescribed  by  the 
statute.  Greensburg  v.  Public 
Service  Commission,  73  Pa.  Super. 
Ct.  75. 

Where  a  railroad  company  files 
a     petition     for     an     increase     in 


freight  rates,  and  a  shipper  files 
an  intervening  petition  for  repa- 
ration on  account  of  alleged  exces- 
sive and  unjustly  discriminatory 
charges,  and  the  company  there- 
upon withdraws  its  ,  petition,  the 
commission  may  treat  the  inter- 
vening petition  as  an  original  peti- 
tion and  determine  the  right  of 
the  intervener  to  reparation.  Ter- 
minal E.  Asa  'n  of  St.  Louis  v. 
Public  Utilities  Commission,  304 
111.  312,  136  N.  E.  797. 

16  Terminal  E.  Ass  'n  of  St.  Louis 
V.  Public  Utilities  Commission,  304 
111.  312,  136  N.  E.  797. 

17 A  carrier  becomes  "indebted 
and  liable  for  overcharges  collected 
in  violation  of  a  rule  of  the  com- 
mission, within  the  meaning  of  this 
statute,  when  the  sarie  are  col- 
lected, and  it  is  not  necessary  for 
the  commission  to  delay  bringing 
suit  until  the  rule  violated  has 
been  judicially  determined  to  be 
valid.      The    rule    is    prima    facie 
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had  to  the  courts.^*  But  the  fact  that  the  commission  is  given 
authority  to  regulate  and  supervise  rates  and  to  award  repara- 
tion when  excessive  rates  are  charged  does  not  take  away  from 
the  courts  jurisdiction  of  an  action  to  recover  money  due  a  public 
service  corporation  under  a  schedule  of  rates  duly  fixed  and 
established  according  to  law-^' 

§  4573.  Judgment  as  res  adjudicata.^'  The  doctrine  of  res 
adjudicata  does  not  work  an  estoppel  as  to  matters  not  deter- 
mined in  the  previous  suit,''^  or  where  the  matters  involved  are  not 
identical,*^  and  it  is  much  impaired  by  changed  conditions  and 
lapse  of  time,  especially  where  the  parties  litigant  are  a  munici- 
pality and  a  public  service  corporation.''^  A  judgment  dismissing 
for  failure  of  proof,  and  without  prejudice,  a  bill  by  a  railroad 
company  to  enjoin  the  enforcement  of  a  rate  established  by  a 


valid  and  when  its  validity  is  duly 
established,  it  is  valid  ab  initio. 
Its  validity  can  be  tested  in  the 
stiit  by  the  commissioners  to  re- 
cover the  overcharges.  The  general 
statute  of  limitations  applies  to 
such  actions,  and  not  the  provi- 
sions of  Acts  1913,  c.  6527,  §  13. 
State  v.  Florida  East  Coast  Ky., 
80  Fla.  411,  86  So.  691. 

18  Hillsborough  Mills  v.  Boston 
&  M.  E.  E.,  269  Fed.  816;  Termi- 
nal E.  Ass  'n  of  St.  Louis  v.  Public 
Utilities  Commission,  304  111.  312, 
136  N.  B.  797;  State  v.  Public 
Service  Commission,  112  Wash.  629, 
192   Pac.   1079. 

19  Bell  Tel.  Co.  v.  Deakyne,  73 
Pa.  Super.   Ct.   158. 

20Orders  of  commission  as  res 
adjudicata,  see  §  4551. 

21  Affirmance  of  an  order  of  the 
commission  setting  aside  contract 
rates  as  preferential  and  discrim- 
inatory and  making  scheduled  rates 
applicable  pending  a  determination 
of  their  reasonableness  held  not 
res  adjudicata  as  40  the  reason- 
ableness of  the  latter  rates  or  the 


power  of  the  commission  to  make 
them  applicable,  where  the  court 
refused  to  pass  on  such  questions. 
Utah  Copper  Co.  v.  Public  Utili- 
ties Commission,  59  Utah  191,  203 
Pac.  627. 

A  judgment  in  favor  of  a  city 
in  an  action  by  it  against  a  public 
service  corporation  to  recover  a 
license  ta:x  assessed  under  an  ordi- 
nance contract  binding  the  com- 
pany to  pay  such  license  taxes  as 
the  city  may  impose  is  not  res 
adjudicata  as  to  the  reasonableness 
of  the  tax  imposed,  where  the 
opinion  of  the  court  ?xpressly 
stated  that  that  question  was  not 
determined  because  no  testimony 
was  offered  with  respect  thereto. 
American  Brake  Shoe  &  Foundry 
Co.  V.  Pittsburgh  Eys.  Co.,  270  Fed. 
812. 

22  Terminal  E.  Ass  'n  of  St.  Louis 
V.  Public  Utilities  Commission,  304 
111.  312,  136  N.  E.  797. 

23  American  Brake  Shoe  & 
Foundry  Co.  v.  Pittsburgh  Eys. 
Co.,    270    Fed..  812. 
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state  commission  on  the  ground  that  it  was  not  compensatory, 
does  not  prevent  the  company  from  setting  up  that  such  rate, 
was  not  compensatory  as  a  defense  to  a  suit  by  a  shipper  to  enjoin 
it  from  charging  more  than  such  rate.** 

24Vandalia  E.  Co.  v.  SchnuU, 
255  IT.  S.  113,  65  L.  Ed.  53^  rev'g 
188  Ind.  87,  122  N.  E.  225. 
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§  4636.  Impairment   of  contract  of  exemption — In   general. 
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§  4651.  Privilege  taxes  and  licenses. 
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§  4659.  In  general. 
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§  4659a [New].  In  general. 

I.    GENERAL  CONSIDERATIONS 

§  4574.  Definition  of  tax ;  power  to  tax  in  general.    An  ordi- 
nary property  tax  is  a  contribution  required  of  its  citizens  by  the 
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state.  "And,  while  we  speak  of  property  as  being  subject  to 
taxation,  it  is  the  individual  who  pays  the  tax,  and  not  his 
property.  The  property  is  resorted  to  for  the  purpose  of  ascer- 
taining the  amount  of  the  tax  with  which  the  owner  must  be 
charged,  and  when  it  is  ascertained  it  is  imposed  upon  the  person 
of  the  owner  on  account  of  his  ownership  of  the  property.  And 
this  is  true  even  when  a  personal  judgment  cannot  be  rendered 
against  him."  ^  "Any  exaction  which  is  made  a  means  of  sup- 
plying money  for  the  public  treasury  to  defray  the  expenses  of 
government,  and  £iny  sum  demanded  as  a  franchise  fee  or  excise 
tax,  which  goes  into  the  state  treasury  and  constitutes  a  part 
of  its  general  fund,  is  a  tax,  and  the  law  providing  for  the  same 
is  a  revenue  law."^  "Fee"  and  "tax"  are  sometimes  used  in 
statutes  as  convertible  and  equivalent  terms.*  It  is  immaterial 
whether  the  sum  charged  is  characterized  as  a  fee,  a  tax,  or  an 
assessment,  if  on  the  whole  it  is  clear  that  it  is  a  tax.*  "Tax"  in 
some  connections  is  a  word  of  comprehensive  meaning,  and  may 
include  excises  as  well  as  a  pecuniary  burden  laid  directly  on 
property,  and  its  use  is  not  decisive  in  determining  whether  a 
particular  exaction  is  an  excise  or  a  property  tax,  but  the  real 
character  of  the  monetary  exaction  is  the  determining  factor.* 
The  charge  provided  for  by  a  statute  requiring  the  successful 
bidder  for  a  public  utility  franchise  over  streets  and  highways  to 
pay  to  the  county  or  municipality  a  specified  per  cent  of  its 
gross  annual  receipts  arising  from  its  use,  operation  or  posses- 
sion, is  neither  a  tax  nor  a  license,  but  is  a  toll  or  charge  which 
the  holder  of  the  license  undertakes  to  pay  as  a  consideration 
for  the  use  of  the  streets  and  highways  occupied  by  the  utility, 
and  is  pnrely  a  matter  of  contract,  and  hence  is  not  repealed 
by  a  subsequent  constitutional  provision  providing  a  method  for 

1  Jasper  Land  &  Improvement  the  meaning  of  a  constitutional 
Co.  V.  Kansas  City,  —  Mo.  — ,  239  provision  that  laws  providing  for 
S.  "W.  864.  tax  levies  shall  go  into  immediate 

2  Ohio  statute  providing  for  the  effect.  Air-Way  Electric  Appli- 
payment  of  a  fee  by  foreign  cor-  auce  Corp.  v.  Archer,  279  Fed.  878. 
porations  for  the  privilege  of  do-  8  Air-Way  Electric  Appliance 
ing  business  in  the  state  based  Corp.  v.  Archer,  279  Fed.  878. 
upon  the  proportion  of  the  author-  4  Air-Way  Electric  Appliance 
ized,  capital  stock  represented  by  Corp.  v.  Archer,  279  Fed.  878. 
property  owned  and  used  and  busi-  5  Eaton,  Crane  &  Pike  Co.  v 
ness  transacted  in  the  state  held  Com.,  237  Mass.  523,  130  N.  E.  99. 
a  law  providing  for  a  tax  within 
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the  taxation  of  corporations  which  it  provides  shall  be  in  lieu  of 
all  other  taxes  and  licenses.®  The  fact  that  a  public  improvement 
afforded  by  tax  levies  incidentally  benefits  private  corporations 
along  with  other  persons  does  not  bring  the  tax  in  conflict  with  a 
constitutional  provision  that  no  tax  shall  be  levied  for  the  benefit 
of  any  chartered  company,  since  the  law  contemplates  that  cor- 
porations shall  participate  in  the  burdens  and  benefits  of  tax- 
ations within  appropriate  limitations.'' 

§  4575.  Exactions  under  police  power.  A  federal  statute 
which  on  its  face  is  manifestly  intended  to  regulate  a  business 
cannot  be  sustained  as  an  exercise  of  the  taxing  power  con- 
ferred upon  congress  by  the  constitution  because  it  seeks  to 
enforce  obedience  to  its  provisions  by  imposing  a  so-called  tax, 
prohibitory  in  amount,  upon  transactions  in  violation  thereof. 
So  the  Supreme  Court  of  the  United  States  has  held  that  the 
Grain  Future  Trading  Act  of  1921,8  and  the  Child  Labor  Tax 
Law  of  1919,^  cannot  be  sustained  as  an  exercise  of  the  taxing 
power.  A  tax  may  be  laid  for  the  double  purpose  of  regulation 
and  revenue,  and  may  also  be  exacted  for  the  privilege  of 
exercising  corporate  franchises  in  the  state  and  for  general 
revenue.^"  It  is  not  necessary  that  the  object  of  a  given  statute 
shall  be  stated  to  be  the  imposition  of  a  tax  for  revenue  purposes 
in  order  to  constitute  it  a  tax  of  that  character .^^ 

II.      OF  THE  CORPOEATIOJsT,  ITS  PEOPERTIES,   FRANCHISES  AND 
BUSINESS 

§  4577.  Power  to  tax  in  general. ^^  The  power  of  the  legis- 
lature to  enact  taxing  laws  is  subject  to  constitutional  provisions 

6  Tulare     County     v.     City     of  12  See    also    §§4578-4594,    infra. 

Dinuba,  —  Cal.  — ,  206  Pae.  983.  The  so-called  war  bonus  tax  im- 

T  Hunter  v.  Owens,  80  !Pla.  812,  posed     upon     certain     classes     of 

86    So.    839.  foreign  and  domestic  corporations 

8  Hill  V.  Wallace,  259  U.  S.  44,  by  Mass.  St.  1918,  «hs.  253,  255, 
66   L.   Ed.   822.  which   was   revived  and   extended 

9  Bailey  v.  Drexel  Furniture  Co.,  for  a  further  period  by  St.  1919, 
259  tr.  S.  20,  66  L.  Ed.  817,  afC'g  c.  342,  does  not  contravene  any 
276  Fed.  452.  provisions  of  the  State  or  Federal 

10  Air-Way  Electric  Appliance  Constitutions.  Eaton,  Crane  & 
Corp.  V.  Archer,   279  Fed.  878.  Pike   Co.  v.  Com.,   237  Mass.  523. 

11  Air-Way     Electric     Appliance  130  N.  E.  99. 
Corp.  v.  Archer,  279  Fed.   878. 
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prohibiting  the  passage  of  retroactive  laws ;  ^^  or  requiring  stat- 
utes imposing  taxes  to  state  the  objects  to  which  they  are  to  be 
applied ;  ^*  or  limiting  the  purposes  to  which  the  funds  raised 
shall  be  applied.^^  And  a  tax  levied  under  an  unconstitutional 
statute  is  void.^®  As  in  other  cases,  a  statute  imposing  a  tax 
will  be  presumed  to  be  valid  until  it  is  shown  to  be  unconsti- 
tutional beyond  all  reasonable  doubt.^''  If  an  excise  tax  law  is 
valid  when  an  excise  is  assessed  and  the  excise  is  assessed  ac- 
cording to  law  at  that  time,  it  is  a  valid  tax.  Previous  in- 
firmities in  the  law,  if  removed  before  that  time  are  of  no  con- 
sequence in  determining  the  validity  of  the  excise.^^  Invalidity 
engrafted  upon  such  a  statute  by  the  enactment  of  a  subsequent 
statute  is  removed  by  the  repeal  of  the  latter.^*  The  invalidity 
of  separable  provisions  of  a  statute  imposing  a  tax  on  corpora- 
tions does  not  invalidate  other  provisions  not  dependent  upon 
them.*"  A  statute  imposing  a  tax  upon  a  corporation  vidll  not  be 
construed  literally,  if  it  is  susceptible  of  any  other  reasonable 


IS  Ohio  statute  providing  for  the 
taxation  of  foreign  corporations 
held  not  retroactive.  Air-Way 
Electric  Appliance  Corp.  v.  Archer, 
279  Fed.  878. 

1*  Republic  Acceptance  Corp.  v. 
De  Land,  275  Fed.  632. 

15  Republic  Acceptance  Corp.  v, 
De  Land,  275  Fed.  632,  holding  a 
Michigan  statute  to  be  unconsti- 
tutional because  providing  for  the 
payment  of  the  tax  into  the  gen- 
eral fund  of  the  state  instead  of 
into  the  primary  school  interest 
fund,  as  required  by  the  constitu- 
tion. 

16  Pearl  River  County  v.  Lacey 
Lumber  Co.,  124  Miss.  85,  86  So. 
755. 

"Eaton,  Crane  &  Pike  Co.  v. 
Com.,  237  Mass.  523,  130  N.  E.  99; 
State  V.  Nygaard,  —  Wis.  — ,  183 
N.  W.  884. 

18  Old  Dominion  Co.  v.  Com.,  237 
Mass.  269,  129  N.  E.  613. 

19  American  Uniform  Co.  v.  Com., 
237  Mass.  4^,  129  N.  E.  622. 
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20  Old  Dominion  Co.  v.  Com.,  237 
Mass.  269,  129  N.  E.  613;  People 
ex  rel.  Alpha  Portland  Cement  Co. 
V.  Kuapp,  230  N.  Y.  48,  129  N.  E. 
202,  rev'g  191  N.  Y.  App.  Div. 
262,  181  N.  Y.  Supp.  32. 

Where  the  constitution  requires 
the  legislature  to  provide  for  the 
payment  of  a  franchise  tax  by 
all  domestic  corporations  except, 
those  which  are  strictly  benevolent, 
educational  or  religious,  the  in- 
validity of  a  proviso  exempting 
banks  in  a  statute  enacted  pur- 
suant to  the  constitutional  man- 
date will  not  invalidate  the  entire 
statute,  especially  where  the  stat- 
ute itself  provides  that  the  in- 
validity of  any  of  its  provisions 
shall  not  affect  any  other  provi- 
sion. State  V.  Pea  Eiver  Power 
Co.,  18  Ala.  App.  257,  91  So.  921, 
certiorari  denied  207  Ala.  6,  91 
So.  920;  State  ex  rel.  Smith  v. 
Elba  Bank  &  Trust  Co.,  18  Ala. 
App.  253,  91  So.  917. 
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construction,  where  a  literal  construction  would  enable  the  cor- 
poration to  evade  taxation,  for  statutes  are  always  to  be  con- 
strued in  accordance  with  the  intention  of  the  legislature,  and  it 
is  not  to  be  supposed  that  the  legislature  intends  that  taxation 
shall  be  evaded.^^  "Where  the  constitution  does  not  require  prop- 
erty to  be  taxed  upon  an  ad  valorem  basis,  the  legislature  may 
substitute  another  form  of  taxation.^^  A  city  is  not  estopped  from 
levying  a  tax  on  property  by  reason  of  the  fact  that  there  is 
pending  a  suit  commenced  by  it  against  the  tax  payer  to  quiet 
title  to  and  obtain  possession  of  such  property,  where  the  tax 
payer  remains  in  possession  and  no  bad  faith  or  oppression  is 
shown  .^^ 

§  4578.  Equality  and  uniformity — ^In  general.  A  corpora- 
tion is  a  person  within  the  meaning  of  the  equal  protection  of  the 
laws  clause  of  the  Fourteenth  Amendment.^*  Excises  must  be  rea- 
sonable. They  cannot  be  unjustly  discriminatory,  arbitrary, 
whimsical  or  irrational,  nor  plainly  unequal,  grossly  oppressive 
or  contrary  to  common  right.^^  Where  certain  classes  of  prop- 
erty are  exempt  from  taxation  in  whole  or  in  part,  the  increased 
burden  thereby  cast  upon  property  not  so  favored  must  be 
borne  ratably  without  discrimination.^^  The  rule  of  equality 
and  uniformity  only  requires  that  the  law  shall  operate  on  all 
alike  under  the  same  circumstances.^''  It  means  only  that  the 
same  means  and  methods  of  taxation  shall  be  applied,  and  does 
not  require  that  a  tax  shall  operate  uniformly  on  everybody,^* 
nor  that  all  property  be  taxed.^'    A  constitutional  provision  that 

21  Com.  V.  Southern  E.  Co.,  193  any  provision  of  the  state  eonsti- 
Ky.  474,  237  S.  W.  11,  quoting  7  tution.  Puget  Sound  Power  & 
Fletcher   Cyc.   Corp.  p.    7929.  Light  Co.  v.   City   of  Seattle,   117 

22  In  re  Assessment  of  Chickasha  "Wash.  351,  201  Pac.  449. 

Cotton  Oil  Co.,  80  Okla.   101,  194  25  American      Uniform      Co.     v. 

Pac.   215.  Com.,  237  Mass.  42,  129  N.  E.  622. 

23  Outer  Harbor  Dock  &  .Wharf  26  Washington  Water  Power  Co. 
Co.  V.  City  of  Los  Angeles,  49  v.  Shoshone  County,  270  Fed.  377. 
Cal.  App.  120,  193  Pac.  137.  27  New  York,  N.  H.  &  H.  E.  Co. 

24Leeeraft    v.    Texas    Co.,    281  v.    United    States,    269    Fed.    907, 

Fed.  918.  aff'g  265  Fed.  331. 

Procedure  or  plan  of  administer-  28  New  York,  N.  H.  &  H.  E.  Co. 

ing  the   law  adopted  in   assessing  v.    United    States,    269    Fed.    907, 

the   property   of   a   street   railway  aff'g  265  Fed.  331. 
company  held  not  to  have  violated  29 Board   of   Supers   of  Harrison 

the    Fourteenth    Amendment    nor  County    v.     Gulf     Coas^    Military 
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the  property  o£  all  private  corporations  for  pecuniary  gain  shall 
be  taxed  in  the  same  way  and  to  the  same  extent  as  the  prop- 
erty of  individuals,  is  intended  to  prevent  discrimination  be- 
tween corporations  and  individuals.  It  merely  means  that  the 
state  must  tax  the  corporation  the  same  as  the  individual  under 
the  same  circumstances,  and  does  not  mean  that  the  property 
of  all  corporations  must  be  taxed.^"  There  is  no  vested  right, 
either  in  a  corporation  or  natural  person,  to  have  property 
assessed  in  any  particular  way,  but  such  matters  rest  entirely 
within  the  control  and  discretion  of  the  legislature.^^  The  fact 
that  different  methods  are  prescribed  for  ascertaining  the  actual 
cash  value  of  the  property  of  different  classes  of  corporations 
does  not  violate  the  rule  as  to  uniformity,  where  the  property 
of  both  is  required  to  be  assessed  at  its  actual  cash  value  and 
the  rate  of  taxation  is  the  same  in  both  cases.*^ 

Absolute  uniformity  or  equality  in  taxation  is  impossible,^' 
impracticable,^  and  Utopian,**  and  is  not  essential  to  the  va- 
lidity of  a  tax.*^  An  approximation  to  equality  is  all  that  is 
practicable.*'''  A  taxing  statute  is  not  necessarily  confiscatory  in 
character  or  invalid  as  denying  to  a  foreign  corporation  the 
equal  protection  of  the  law  because  it  does  not  always  operate 
equally  upon  foreign  as  compared  with  domestic  corporations, 
nor  because  it  favors  domestic  corporations.  Inequalities  that 
result,  not  from  hostile  discrimination,  but  occasionally  and 
incidentally  in  the  application  of  a  system  that  is  not  arbitrary 
in  its  classification,  are  not  sufficient  to  defeat  a  law.**    The 

Academy,  126  Miss.   729,   89   So.  33  People    v.    Missouri   Pae.   E. 

617.  Co.,  301  111.  541,  134  N.  E.  814. 

That   it   does   not   prohibit    ex-  34  Air-Way    Electric     Appliance 

emptions,  see  §  4633,  infra.  Corp.  v.  Archer,  279  Fed.  878. 

30  Board  of  Sup  'rs  of  Harrison  36  Union  Steam  Pump  Sales  Co. 

County    V.    Gulf     Coast    Military  v.   Secretary   of   State,  216   Mich. 

Academy,   126   Miss.    729,    89    So.  261,  185  N.  W.  353. 

617.  36  It  is  not  required  by  the  equal 

That   it   does   not   prohibit    ex-  protection    clause    of   the   Federal 

emptions  from  taxation,  see  §  4633,  Constitution.       Air- Way     Electric 

infra.                            ,  Appliance  Corp.  v.  Archer,  279  Fed. 

SiPnget  Sound  Power  &  Light  878. 

Co.  V.  City  of  Seattle,  117  Wash.  37  Air-Way    Electric    Appliance 

351,  201  Pae.  449.  Corp.  v.  Archer,  279  Fed.  878. 

32  State  V.  Pullman  Co.,  —  Wis.  38  Air- Way    Electric    Appliance 

— ,  189  N.  W.  543.  Corp.  v.  Archer,  279  Fed.  878. 
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courts  will  always  grant  relief  where  inequality  and  injustice 
in  taxation  result  from  favoritism,  fraud,  or  intentional  mis- 
conduct.*^ But  a  whole  tax  will  not  be  invalidated  by  acci- 
dental, unintentional  or  erroneous  omissions  from  taxation  of  per- 
sons or  property  that  should  be  taxed,  occurring  through  the 
negligence,  default,  or  mistaken  judgment  of  officials  to  whom 
the  execution  of  the  taxing  laws  is  intrusted,  though  the  burden 
of  those  paying  taxes  may  thereby  be  temporarily  increased.** 

If  assessing  authorities  in  violation  of  the  Constitution  and 
the  law,  assess  property  far  below  its  real  cash  value,  they  must 
assess  the  property  of  aU  persons  and  property  at  the  same  pro- 
portionate value.*^  Intentional,  systematic  undervaluation  of 
other  taxable  property  violates  the  constitutional  rights  of  a 
corporation  whose  property*^  or  capital  stock**  is  taxed  upon 


89  People  V.  Missouri  Pae.  E. 
Co.,   301   111.   541,    134  N.   E.   314. 

*0  People  V.  Missouri  Pac.  E. 
Co.,  301  111.  541,  134  N.  E.  314. 

41  People  V.  Chicago,  B.  &  Q.  E. 
.Co.,   300   111.    399,   133   N.   E.    325. 

42  Lion  Coal  Co.  v.  Bunten,  280 
Fed.  887;  Chicago,  M.  &  St.  P.  Ey. 
Co.  V.  Kendall,  278  Fed.  298;  Union 
Sulphur  Co.  V.  Eeid,  271  Fed.  978; 
Washington  Water  Power  Co.  v. 
Kootenai  County,  270  Fed.  369,  273 
Fed.  524;  Southern  Pac.  Land  Co. 
V.  San  Diego  County,  183  Cal.  543, 
191  Pae.  931;  People  v.  Chicago, 
B.  &  Q.  E.  Co.,  300  111.  399,  133 
N.  E.  325;  Washington  County  v. 
First  Nat.  Bank,  35  Idaho  438,  206 
Pae.  1054;  Hillmau  Land  &  Iron 
Co.  V.  Commonwealth,  194  Ky.  599, 
239    S.   W.    1041. 

Courts  will  grant  relief  to  those 
whose  property  is  rated  in  excess 
of.  the  adopted  percentage.  City 
Ey;   Co.    v.    Beard,    283   Fed.    313. 

Where  property  other  than  that 
of  public  utilities  was  intention- 
ally assessed  upon  a  valuation  of 
50  per  cent,  of  its  cash  value,  a 
public  utility  whose  property  was 
deliberately    assessed    at    75    per 


cent,  of  its  cash  value,  is  entitled 
to  an  injunction  as  against  the 
excess,  although  other  utilities 
were  also  assessed  upon  the  basis 
of  75  per  cent.,  and  although  the 
statute  requires  all  property  to  be 
assessed  at  its  full  cash  value. 
Washington  Water  Power  Co.  v. 
Kootenai  County,  270  Fed.  369,  273 
Fed.  524. 

In  Washington  Water  Power  Co. 
V.  Shoshone  County,  270  Fed.  377, 
the  showing  as  to  the  valuation 
■  of  various  classes  of  property  was 
held  not  sufficient  to  warrant  the 
granting  of  relief  to  a  water 
power  company  under  this  rule. 
43  For  a  board  to  deliberately, 
intentionally  and  systematically 
assess  the  capital  stock  of  a  cor- 
poration at  more  than  a  hundred 
per  cent.,  while  assessing  all  other 
property  of  persons  and  corpora- 
tions at  not  exceeding  60  per  cent, 
of  its  true  value,  violates  a  con- 
stitutional provision  that  the  prop- 
erty of  corporations  shall  be  taxed 
in  the  same  way  and  to  the  same 
extent  as  the  property  of  indi- 
viduals.    Gammill  Lumber  Co.  v. 
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its  full  value,  and  is  a  fraud  upon  it,**  though  the  law  requires 
all  property  to  be  assessed  at  its  full  cash  value,  and  in  such 
case  the  court  will  enforce  the  requirement  of  uniformity  by  re- 
ducing the  taxes  assessed  on  the  property  at  the  higher  valuation 
even  though  this  action  will  result  in  an  assessment  of  such 
property  at  less  thari  its  cash  value,  which  is  the  basis  fixed  by 
the  statute,  since  the  statutory  requirement  that  all  property 
be  assessed  at  its  actual  cash  value  is  secondary  to  the  con- 
stitutional mandate  of  equality.*^  But  to  have  that  effect  it 
must  appear  that  the  undervaluation  of  other  property  was 
intentional,  systematic  and  persistent.  Mere  errors  of  judgment 
by  taxing  officers,  or  mere  proof  that  certain  other  classes  of 
property  were  undervalued  is  not  sufficient  to  show  discrimina- 
tion.*® It  is  not  necessary  for  the  complaining  corporation  to 
produce  direct  evidence  of  the'  value  of  all  the  other  taxable 
property  in  the  taxing  district  to  show  that  it  was  undervalued, 
but  it  is  sufficient  to  prove  a  reasonable  number  of  typical  and 
representative  cases  from  which  it  may  be  deduced  that  such 
was  the  case.*''  That  the  undervaluation  was  intentional  and 
systematic  may  be  inferred  from  the  acts  of  the  taxing  officials.*' 
And  the  circumstances  under  which  a  valuation  was  made  may 
be  considered  in  connection  with  the  amount,  and  they  may  be 
sufficient  to  show  that  the  valuation  was  not  the  result  of  the 
honest  judgment  of  the  assessing  officer.**     In  Texas,  where 

Board  of  Sup'rs  of  Eankin  County,  judgment,  the  courts  will  give  re- 

274  Fed.  630.        .  lief.     People  v.  Chicago,  B.  &  Q. 

44  City  E7.  Co.  V.  Beard,  283  Fed.  B.  Co.,  300  111.  399,  133  N.  B.  325. 
313;  Gammill  Lumber  Co.  v.  47  Washington  County  v.  First 
Board  of  Sup'rs  of  Eankin  County,  Nat.  Bank,  —  Wash.  — ,  206  Pac. 
274  Fed.  630.  1054. 

45  Washington  County  v.  First  Eecitals  of  consideration  in 
Nat.  Bank, — Wash. — ,206  Pac.  1054.  deeds   is   not  competent    evidence 

46  Union  Sulphur  Co.  v.  Eeid,  to  show  the  value  of  other  prop- 
271  Fed.  978;  'Washington  County  erty,  but  evidence  of  the  amount 
V.  First  Nat.  Bank,  35  Idaho  438,  of  federal  farm  loans  on  lands  is 
206  Pac.   1054.  competent.     Washington  County  v. 

Error    in    the    exercise    of    an  First  Nat.  Bank,  —  Wash.  — ,  206 

honest  judgment  in  fixing  the  value  Pae.  1054. 

of  property  will  not  invalidate  the  48  Washington    County    v.    First 

tax.    But  if  the  assessment  shows  Nat.  Bank,  35  Idaho  438,  206  Pae. 

a  very  great  disparity  and  discrim-  1054. 

ination,  which  could  not  reasonably  49  People  v.  Chicago,  B.  &  Q.  E; 

have    arisen    from    an    error    of  Co.,  300  111.  399,  133  N.  B.  325. 
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tangibles,  including  the  tangibles  of  railway  companies,  in  a 
county,  are,  as  a  result  of  a  settled  practice  or  custom,  sys- 
tematically assessed  below  their  true  value,  and  the  intangibles 
of  the  railway  companies  assessed  at  their  true  value,  a  rail- 
way company  against  which  such  actual  value  is  assessed  is 
entitled  to  enjoin  the  collection  of  so  much  of  the  tax  against  it 
as  was  based  upon  the  assessment  of  its  intangibles  at  a  higher 
proportionate  value  than  that  of  other  property  within  the 
state,  upon  the  ground  that  such  assessment  violates  a  provision 
of  the  state  constitution  requiring  equal  and  uniform  taxation 
and  the .  Fourteenth  Amendment  to  the  Federal  Constitution 
guaranteeing  equal  protection  of  the  laws.*"  But  if  the  in- 
tangible assets  of  a  railway  company  are  assessed  at  their  full 
value  and  its  tangible  assets  at  less  than  their  true  value  and 
below  the  value  of  the  tangible  property  generally  of  the  county, 
and  such  overvaluation  of  intangibles  is  equalized  by  the  under- 
valuation of  tangibles,  as  a  result  of , which  it  is  called  upon  to 
pay  no  more  than  others,  it  is  not  entitled  to  equitable  relief 
because  one  class  of  its  property,  is  valued  above  another.  And 
this  is  true  although  the  valuation  of  the  different  classes  of 
property  is  made  by  different  boards.*^  The  constitution  simply 
guarantees  uniformity  and  equality  of  taxation,  and  does  not 
purport  to  deal  with  the  mode  or  manner  of  accomplishing  this 
purpose,  and  its  mandate  is  satisfied  when  uniformity  and 
equality  of  taxation  have  been  attained.*'^ 

Statutes  imposing  an  acreage  tax  for  road  purposes  on  lands 
of  nonresidents  when  no  such  tax  is  imposed  upon  residents  of 
the  state,*^  and  authorizing  a  special  assessment  applicable  to 
only  one  county  **  have  been  held  to  violate  provisions  of  state 
constitutions  requiring  uniformity  and  equality.  A  statute  pro- 
viding that  stocks  of  merchandise  offered  for  sale  by  any 
person,  firm  or  c9rporation  commencing  business  after  the  first 

BODruesdow  v.  Eakei,  —  Tex.  Com.  App.  — ,  229  S.  W.  493,  rev'g 
Com.  App.  — ,  229  S.  W.  493,  rev'g      —  Tex.   Civ.   App.  — ,   197  S.  W. 

—  Tex.    Civ.   App.  — ,   197   S.   W.       1043. 

1043.  63  White   River   Lumber   Co.   v. 

SlDruesdow   v.   Baker,  —  Tex.  Elliott,   146  Ark.  551,  226  S.  "W. 

Com.  App. —,  229  S.  W.  493,  rev'g  164. 

—  Tex.  Civ.  App.  — ,  197  S.  W.  61  Pearl  Eiver  County  v.  Laeey 
1043.  Lumber  Co.,  124  Miss.  85,  86  So. 

SZDruesdow   v.   Baker,   —  Tex.      755. 
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day  of  February  of  the  current  year  shall  be  assessed  for  ad 
valorem  taxes  on  a  given  basis  of  the  tax  for-  the  whole  year, 
and  fixing  the  dates  and  proportions  at  quarterly  periods, 
violates  a  constitutional  provision  that  taxation  shall  be  equal 
and  uniform  throughout  the  state,  and  shall  be  assessed 
under  general  laws  and  by  uniform  rules  according  to  its 
true  value,  where  the  general  law  fixes  the  first  day  of  Feb- 
ruary in  each  year  as  the  date  for  assessing  and  valuing 
other  property  for  ad  valorem  taxation.**  An  Oklahoma  statute 
imposing  a  license  tax  on  foreign  corporations  at  twice  the  rate 
fixed  for  domestic  corporations  was  held  to  violate  the  equal 
protection  clause  of  the  Fourteenth  Amendment,  as  applied 
to  a  foreign  corporation  which  was  doing  business  in  Indian 
Territory  at  the  time  of  the  admission  of  Oklahoma,  and  had 
continued  to  do  business  in  the  state  after  its  admission  for  more 
than  three  years  prior  to  the  enactment  of  the  statute,  during 
which  time  it  had  complied  with  all  of  the  state  laws  relating 
to  foreign  corporations  and  had  expended  large  sums  in  im- 
provements and  appurtenances  to  its  property  there.*®  Until 
the  State  Supreme  Court  decides  to  the  contrary,  the  Federal 
Supreme  Court  will  assume  that  a  state  statute  imposing  a 
franchise  tax  on  corporations  equal  to  a  specified  per  cent  of 
the  capital  stock  employed  in  the  state  taxes  corporations  with 
stock  having  no  stated  par  value  at  the  same  rate  as  those  with 
stock  having  a  stated  par  value  so  that  the  latter  are  not  denied 
the  equal  protection  of  the  laws.*''  A  railroad  company  cannot 
complain  that  it  was  taxed  on  its  franchise  disproportionately 
as  compared  with  other  railroads,  where  it  was  taxed  upon  its 
own  figures  as  to  the  value  of  its  assets  within  the  state  and  the 
amount  of  its  stock  within  the  state  as  shown  by  its  report  filed 
with  the  taxing  authorities  as  required  by  law.*^ 

§4579.  — Classification.*®  A  state  may  classify  corpora- 
tions for  the  purpose  of  imposing  franchise  or  excise  taxes,  pro- 

65  Beed  Bros.  v.  Board  of  Sup  'rs  68  St.  'Louis-San  I'raneisco  Ey. 
of  Lee  County,  126  Miss.  J63,  88  Co.  v.  Middlekamp,  256  U.  S.  226, 
So.  504.  '                                                   65  L.  Ed.  905. 

66  Leeeraf t  v.  Texas  Oo.,  281  69  Exemptions  from  taxation,  see 
I'ed.  918.                                                   §  4640,  infra. 

67  St.  Louis-San  Franeiseo  Ey. 
Co.  V.  Middlekamp,  256  U.  S.  226, 
65  L.  Ed.  905. 
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vided  the  classification  has  a  reasonable  basis,  and  is  not  merely 
arbitrary  and  therefore  discriminatory.^"  Neither  the  equal 
protection  clause  of  the  Fourteenth  Amendme;it  ^^  nor  the  re- 
quirement of  a  state  constitution  that  taxation  be  equal  and 
uniform  ®^  precludes  reasonable  classification.  The  uniformity 
clause  of  a  state  constitution  does  not  mean  that  the  same  rate 
must  be  levied  upon  all  subjects,  and  is  not  violated  by  a 
different  rate  upon  different  subjects,  but  it  is  violated  where 
a  different  rate  or  measure  is  applied  to  subjects  of  the  same 
class.®^  The  classification  of  property  for  assessment  is  a 
matter  of  legislative  policy,  vrhere  uniformity  and  equality  exists 
in  the  classes,^*  and  it  has  a  wide  discretion  in  the  classification 
of  property  for  purposes  of  taxation  and  the  granting  of  total 
or  partial  exemptions.®*  But  the  classification  must  be  reason- 
able and  not  arbitrary,  and  must  rest  upon  some  ground  of 
difference  having  a  fair  and  substantial  relation  to  the  object  of 
the  legislation,  so  that  all  persons  similarly  circumstanced  shall 
be  treated  alike.®®  Graduating  the  amount  of  the  tax  according 
to  the  amount  of  the  paid  up  capital  and  surplus  of  the  cor- 
poration, with  a  provision  for  a  maximum  and  a  minimum,  tax, 
is  a  proper  classification,  and  does  not  render  the  tax  so  lacking 
in  uniformity  or  equality  that  its  enforcement  will  operate  as  a 
denial  of  due  process  of  law  or  of  the  equal  protection  of  the 
laws.     Nor  does  such  a  classification  violate  a  provision  of  a 

60  Republic  Acceptance  Corp.  v.  An  inheritance  tax  is  sustain- 
De  Laud,  275  Fed.  632.  able  iu  so  far  as  the  rate  is  con- 

61  New  York,  N.  H.  &  H.  R.  Co.  cerned,  if,  in  computing  the 
V.  United  States,  269  Fed.  907,  amount  of  the  tax,  the  same  rate 
affi'g  265  Fed.  331;  Union  Steam  is  levied  upon,  or  the  same  measure 
Pump  Sales  Co.  v.  Secretary  of  applied  to,  all  inheritances.  In  re- 
State,  216  Mich.  261,  185  N.  W.  Harkness' Estate,  83  Okla.  107,  204 
353.  Pac.  911. 

62  Lion  Coal  Co.  v.  Bunten,  280  64Puget  Sound  Power  &  Light 
Fed.  887;  Union  Steam  Pump  Sales  Co.  v.  City  of  Seattle,  117  Wash. 
Co.  V.  Secretary  of  State,  216  Mich.  351,  201  Pac.  449. 

261,    185    N.    W.    353;    Salem    &  65  Massachusetts    General    Hos- 

Pennsgrove   Traction  Co.   v.   State  'pital   v..  Inhabitants    of   Belmont, 

Board    of    Taxes    &    Assessments,  238  Mass.  396,  131  N.  E.  72. 

—  N.   J.  L.  — ,  117  Atl.  401;   In  66  Massachusetts     General     Hos- 

re  Harkness'  Estate,  83  Okla.  107,  pital   v.    Inhabitants    of    Belmont, 

204  Pac.  91L  238  Mass.  396,  131  N.  E.  72. 

63 In    re    Harkness'    Estate,    83 
Okla.  107,  204  Pac.  911. 
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state  constitution  requiring  special  taxes  to  be  uniform  upon  the 
classes  upon  which  they  operate.^''  That  a  franchise  tax  based 
on  percentages  fixes  a  maximum  and  minimum  in  the  amount 
of  tax  to  be  paid  does  not  invalidate  it.  And  the  fact  that 
this  results  in  a  difference  in  the  percentage  paid  by  large  and 
small  corporations,  and  that  the  law  is  therefore  economically 
unjust  and  wrong  in  policy,  is  a  matter  for  the  consideration  of 
the  legislature,  and  one  with  which  the  courts  have  nothing  to 
do.^*  Public  utilities,  by  reason  of  the  peculiar  nature  of  their 
business,  form  a  separate  and  distinct  class  in  themselves,  and, 
as  such,  can  be  used  as  a  proper  classification  fof  the  purpose 
of  taxation  without  violating  the  constitutional  requirement  of 
uniformity,®^  and  the  same  is  true  of  mines.'"  The  Washington 
statute  providing  that  all  the  operating  property  of  street  rail- 
roads shall  be  assessed  and  taxed  as  personal  property  does  not 
violate  the  equal  protection  clause  of  the  Fourteenth  Amend- 
ment, nor  the  provisions  of  the  state  constitution  requiring  an 
equal  and  uniform  rate  of  assessment  and  taxation  and  requir- 
ing the  legislature  to  provide  by  general  law  for  the  assessing 
and  levying  of  taxes  on  all  corporation  property  as  near  as  may 
be  by  the  same  methods  as  are  provided  for  the  assessing  and 
levying  of  taxes  on  individual  property,  although  land  belong- 
ing to  commercial  steam  railroads  is  taxed  as  realty.  There  is 
ample  reason  for  such  a  classification  since  street  railways  have 
no  fee  in  the  streets  on  which  they  operate  and  their  properties 
are  largely  personalty,  while  commercial  steam  railways  own_ 
their  rights  of  way,  and  own  extensive  freight  yards  and  terminal 
and  station  grounds.''^ 

§  4580.  Due  process  of  law — In  general.''^  The  so-called  war 
bonus  tax  imposed  by  the  Massachusetts  statute  upon  certain 

67Eepublie  Acceptance  Corp.  v.  v.  State  Board  of  Taxes  &  Assess- 
De   Land,   275   Fed.    632.  ments,.  —   N.   J.   L.   — ,    117    Atl. 

68  Union  Steam  Pump  Sales  Co.       401. 

V.   Secretary   of   State,   216   Mich.  70  Lion  Coal  Co.  v.  Bunten,  280 

261,    185    N.    W.    353.  Fed.   887. 

69  The  New  Jersey  statute  pro-  71  Puget  Sound  Power  &  Light 
viding  for  the  taxation  of  the  Co.  v.  City  of  Seattle,  117  Wash" 
gross    receipts    of    street    railway,  351,   201  Pao.   449. 

traction,    gas    and    electric    light,  72  Taxation   of   property  located 

heat  and  power  corporations  using  outside    of   the   state,   see    §  4607, 

the  streets,   etc.,  is  constitutional.  infra. 
Salem  &  Pennsgrove  Traction   Co. 
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classes  of  foreign  and  domestic  corporations  on  the  basis  of 
their  net  income,''^  and  the  Oklahoma  statute  imposing  a  gross 
production  tax  on  persons,  firms  or  corporations  engaged  in  the 
mining  or  production  of  certain  kinds  of  ores,  or  of  oil  or  gas,''* 
have  been  sustained.  A  levy  of  taxes  on  distilled  spirits  in  the 
hands  of  a  warehouseman  was  held  not  to  violate  the  Fourteenth 
Amendment,  nor  the  declaration  of  rights  of  the  Maryland  con- 
stitution, on  the  theory  that  the  warehouseman  was  thereby  com- 
pelled to  pay  taxes  on  the  property  of  others  without  having 
power  to  reimburse  itself  by  a  sale  of  the  liquor  to  enforce 
a  lien  therein  given  it  by  a  state  statute  because  of  the  provi- 
sions of  the  Eighteenth  Amendment  and  the  Volstead  Act, 
since  the  latter  provisions  do  not  prohibit  the  sale  of  liquor 
for  nonbeverage  purposes.'"* 

§  4581.  —  Judicial  proceedings  and  notice  and  hearing.'''^ 

Due  process  of  law  is  not  denied  if  the  taxpayer  is  given  an 
opportunity  to  test  the  validity  of  the  tax  at  any  time  before 
it  is  made  final,  either  before  a  board  having  a  quasi  judicial 
character,  or  before  a  tribunal  provided  by  the  state  for  the  pur- 
pose of  determining  such  questions,''"''  and  this  is  true  though 

73  Eaton,    Crane    &   Pike    Co.   v.  value     of     his     gross     production. 

Com.,  237  Mass.  523,  130  N.  E.  99.  Exchange  Oil  Co.  v.  State,  80  Okla. 

1i  Bergin     Oil     &     Gas     Co.     v.  52,   193  Pae.   999. 

Howard,    82    Okla.    178,    199    Pae.  A  tax  on  shares  of  stock  under 

209.  the   Alabama  statute   held   not   a 

76  State  Tax  Commission  v.  Mel-  violation    of    the    due    process    of 

vale   Distillery   Co.,   140  Md.   231,  law   clause  because   the   valuation 

117  Atl.  894.                        _  was  made  by  the  board  of  tax  ad- 

76  Procedure   or  plan   of   admin-  justers  instead  of  the  assessor  as 

istering    the    law    adopted    in    as-  provided  by  the  statute,  since  the 

sessing   the   property   of    a    street  statute    provides    an    opportunity 

railway  company  held  not  to  have  f^^  the  taxpayer  to  be  heard.    Cey- 

violated    the    Fourteenth    Amend-  ^^^  ^.^    ^_  Hawkins,  206  Ala.  246, 

ment  or  any  provision  of  the  state  „.    „       __, 

constitution.     Puget   Sound  Power  „„,','        .,                    ,.- 

&  Light  Co.  v.  City  of  Seattle,  117  ." ^'  /''"I  *\'    corporation   is 

Wash.  351,  201  Pae.  449.  ^^^^^  ^^'   "^ht   to   apply   to   the 

•     Oklahoma  statute  providing  for  commission   which   determines  the 

a  gross  production  tax  held  to  give  a™°"'i^^   «*   ^^^   tax   for   a  review 

a   taxpayer   ample   opportunity   to  and  correction  of  its  finding,  and 

appear  and  contest  the  action  of  provision   is   made   for   a   hearing 

the    auditor    in    revising    and    in-  before    such    commission    on    such 

creasing  taxpayer's  return  of  the  application  which  may  be  substan- 

12l2 


Ch.  59]  Taxation  [§  4583 

no  provision  is  made  for  an  appeal  from  the  decision  of  such 
tribunal,  since  the  right  of  appeal  is  not  essential  to  due  process 
of  lawJ'  A  statute  imposing  a  franchise  tax  will  not  be  held 
invalid  because  it  makes  no  provision  for  a  hearing  where  it 
provides  for  the  collection  of  the  tax  by  suit,  in  which  of  course 
the  corporation  would  be  heard,  and  in  which  it  must  be  sup- 
posed that  any  question  of  law  apparent  on  the  face  of  the 
record,  including  the  constitutionality  of  the  statute,  would  be 
open.''^  The  legislature  may  properly  provide  for  the  payment 
of  a  tax  as  a  condition  precedent  to  testing  its  correctness  and 
validity.*" 

§  4582.  Equal  privileges  and  immunities.  A  corporation  is 
not  a  citizen  within  the  meaning  of  the  provision  of  the  Federal 
Constitution  that  citizens  of  each  state  shall  be  entitled  to  the 
privileges  and  immunities  of  citizens  in  the  several  states.*^ 

§  4583.  Impairment  of  contract  obligations.*^  Decisions  of 
the  Federal  Supreme  Court  are  binding  on  the  state  courts  on 
the  question  whether  a  tax  violates  the  contract  clause  of  'the 
Federal  Constitution.**  When  a  foreign  corporation  complies 
with  the  provisions  of  the  statutes  of  a  state  and  a  certificate 
of  authority  to  do  business  in  such  state  is  issued  to  it  in 
accordance  with  such  statutes,  the  transaction  constitutes  a  con- 
tract between  it  and  the  state,  entitling  it  to  carry  on  business 
in  such  state  on  the  terms  and  conditions  prescribed  by  such 
statutes.**  So  long  as  a  state  has  not  expressly  and  unequiv- 
ocally deprived  itself,  by  contract  or  otherwise,  of  the  power  to 
impose  taxes  upon  corporations  subject  to  its  laws,  it  may  con- 
sistently with  the  provisions  of  the  Federal  Constitution  for- 
bidding it  to  impair  the  obligations  of  contracts,  levy  upon  a 

tially  as  exhaustive  as  a  trial  in  Corp.  v.  Archer,  279  Fed.  878.    See 

court.      Air-Way    Electric    Appli-  also   §  389,   supra. 

ance  Corp.  v.  Archer,  279  Fed.  878.  82  Exemptions,  see  §§4636,  4637, 

78  Air-Way     Electric     Appliance  infra. 

Corp.  V.  Archer,  279  Fed.   878.  Transfer    tax    on    transfers    by 

79  St.  Louis-San  Francisco  Ey.  voting  trustees  to  owners,  see 
Co.  V.  Middlekamp,  256  U.  8.  226,      §  4627a,   infra. 

65  L.  Ed.  905.  83  Illinois  Cent.  E.  Co.  v.  Emmer- 

80  Exchange  Oil  Co.  v.  State,  80  son,  299  111.  328,  132  N.  E.  471. 
Okla.  52,  193  Pac.  999.  84  Republic  Acceptance   Corp.   v. 

81  Air-Way     Electric     Appliance  De  Land,  275  Fed.   632. 
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corporation,  domestic  or  foreign,  previously  granted  permission 
to  carry  on -business  within  such  state,  an  excise  tax  in  the 
nature  of  a  license  tax  upon  the  privilege  of  exercising  its  cor- 
porate franchise  and  transacting  its  business  there.'^  Where 
the  statutes  of  a  state  provide  that  foreign  corporations  au- 
thorized to  do  business  there  shall  be  subject  to  all  the  restric- 
tions, requirements  and  duties  imposed  upon  domestic  corpo- 
rations, a  statute  imposing  an  excise  tax  applicable  equally  to 
domestic  and  foreign  corporations  and  not  in  any  way  dis- 
criminating between  them,  does  not  impair  contract  obligations 
Ijetween  the  state  and  a  foreign  corporation  granted  permission 
to  do  business  therein  before  its  enactment,  especially  where  the 
constitution  reserves  to  the  legislature  the  right  to  amend, 
alter,  repeal  or  abrogate  laws  providing  for  the  formation  of,  or 
conferring  rights,  privileges  or  franchises  upon  corporations.*^ 

§  4585.  Regulation  of  interstate  or  foreign  commerce — In 
general.  A  state  may  not  use  its  taxing  power  to  regulate  or 
burden  interstate  commerce.*'  And  may  not,  in  the  guise  of 
taxation,  compel  a  corporation  to  pay  for  the  privilege  of  en- 
gaging in  such  commerce.**  But  a  state  tax  that  is  not  a  direct 
burden  upon  interstate  commerce  does  not  conflict  with  the 
commerce  clause  although  it  may  affect  or  burden  such  com- 
merce indirectly,  incidentally  or  remotely,*^  where  it  is  clear 
that  it  is  not  imposed  with  the  covert  purpose  or  with  the  effect 

86  Eepublie  Acceptance   Corp.   v.  sist  solely  of  its  franchise  to  eon- 

De  Land,  275  Fed.  632.  duct    interstate    traffic    over    said 

86  Republic  Acceptance  Corp.  v.  bridge.  St.  Louis  &  E.  St.  L.  E. 
De  Land,  275  Fed.  632.  By.  Co.  v.  Missouri,  256  U.  S.  314, 

87  Hump  Hairpin  Mfg.  Co.  v.  65  L.  Ed  946,  aff'g  279  Mo.  616, 
Emmerson,    258   V.    S.   290,    66   L.  216  S.  W.   763. 

Ed.  622,  aff'g  293  111.  387,  127  N.  89  Hump    Hairpin    Mfg.    Co.    v. 

E.  746.  Emmerson,    258    U.   S.   290,   66  L. 

88  St.  Louis  &  B.  St.  L.  B.  Ky.  Ed.  622,  afE'g  293  111.  387,  127  N. 
Co.  V.  Missouri,  256  IT.  S.  314,  65  E.  746;  City  of  New  Orleans  v. 
L.  Ed.  946,  afE'g  279  Mo.  616,  216  Texas  Transport  &  Terminal  Co., 
S.  W.  763.  —    La.    — ,    93    So.    751;    Krauss 

Stipulated    facts    held    to    show  Bros.    Lumber    Co.    v.    Board    of 

that  the  intangible  property  of  a  Assessors,    148    La.    1057,    88    So. 

company   having   a   contract   right  397;    Camas    Stage    Co.    v.    Kozer, 

to  operate  an  electric  railroad  over  104  Ore.  600,  209  Pae.  95. 
an  interstate  bridge  did  not   con- 
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of  defeating  federal  constitutional  rights.®"  Whether  or  not  a 
particular  taxing  law  violates  the  commerce  clause  depends 
upon  the  practical  operation  and  effect  of  the  tax  imposed,  and 
not  upon  any  mere  question  of  form,  construction  or  defini- 
tion.91  The  test  for  determining  whether  a  tax  is  a  direct 
burden  upon  interstate  commerce  has  been  said  to  be  whether 
the  amount  of  the  tax  varies  in  proportion  to  the  volume  of 
interstate  business.*®  That  taxing  officers  or  a  court  in  com- 
puting a  tax  erroneously  treat  as  intrastate  that  which  is  really 
interstate  business  is  reason,  in  a  proper  case,  for  correcting 
the  computation,  but  is  not  ground  for  declaring  the  statute  im- 
posing the  tax  unconstitutional.'*  Of  course  the  constitutional 
prohibition  against  any  state's  laying  any  impost  or  duty  on 
imports  or  exports  has  nothing  to  do  with  goods  shipped  from 
one  to  another  of  the  United  States.®* 

§4586.  — Property  taxes.  The  rule  that  a  state  cannot  in- 
terfere with  interstate  commerce  by  the  imposition  of  a  tax  does 
not  abridge  its  right  to  tax  at  their  full  value  all  the  instru- 
mentalities used  for  such  commerce.'^  A  state  may  impose  an 
ordinary  property  tax  upon  property  having  a  situs  within  its 
territory  and  employed  in  interstate  commerce,'^  and  may 
impose  an  ad  valorem  tax  upon  credits  and  bills  receivable  due 
to  domestic  corporations,  although  they  are  acquired  as  the  gross 
price  or  proceeds  of  sales  made  in  interstate  commerce.®''^ 

§  4587.  —  Franchise  and  license  taxes.  The  franchise  of  a 
corporation,  if  not  derived  from  the  United  States,  is  subject 

90  Hump  Hairpin  Mfg.  Co.  v.  Emmerson,  258  U.  S.  290,  66  I/.  Ed. 
Emmerson,  258  U.  S.  290,  66  L.  622,  aff'g  293  111.  387,  127  N.  E. 
Ed.  622,  aff'g  293  111.  387,  127  N.      746. 

E.  746.  •    94Krauss   Bros.   Lumber    Co.   v. 

91  Pullman  Co.  v.  Richardson,  Board  of  Assessors,  148  La.  1057, 
185  Cal.  484,  197  Pao.  346.  88  So.  397. 

Its  validity  must  be  determined  9B  Stlate  v.  Pullman  Co.,  —  Wis. 

by    its     natural     and     reasonable  — ,  189  N.  W.  543. 

effect,    rather    than    by    the    Ian-  96  St.  Louis  &  E.  St.  L.  E.  Ry. 

guage  in  which  it  is  couched.    Air-  Co.  v.  Missouri,  256  U.  S.  314,  65 

Way  Electric   Appliance   Corp.   v.  L.  Ed.  946,  aff'g  279  Mo.  616,  216 

Archer,  279  Fed.  878.  S.  W.  763. 

92Krauss   Bros.   Lumber    Co.    v.  97Krauss   Bros.   Lumber    Co.    v. 

Board  of  Assessors,  148  La.  1057,  Board  of  Assessors,  148  La.  1057, 

88  So.  397.  88  So.  397.' 

93  Hump    Hairpin    Mfg.    Co.    v. 
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to  state  taxation  as  a  part  of  its  property,  although  that  franchise 
is  the  business  of  interstate  commerce.^*  A  state  statute  which 
requires  a  corporation  to  take  out  a  license  or  pay  a  franchise 
tax  for  carrying  on  interstate  commerce  is  void.®'  And  so  is 
a  statute  imposing  a  privilege  tax  on  corporations  engaged  in 
transporting  oil,^  or  gas^  by  means  of  pipe  lines,  based  on  the 
amount  transported,  in  so  far  as  it  applies  to  oil  or  gas  trans- 
ported in  interstate  commerce.  The  power  of  a  municipality  to 
impose  a  license  tax  on  a  telegraph  company  for  the  right  to 
do  business  within  its  borders  must  be  exercised  with  due  rela- 
tion to  the  company's  interstate  business.*  A  foreign  corpora- 
tion engaged  exclusively  in  interstate  commerce  is  not  sub- 
ject to  a  state  excise  tax.*  But  a  foreign  corporation  is  sub- 
ject to  an  excise  tax  in  a  state  where  it  maintains  its  financial 
headquarters  and  where  its  treasurer  has  its  office,  its  general 
books  of  account  are  kept,  and  where  it  has  a  bank  account 
out  of  which  creditors  and  dividends  are  paid.*  The  so-called 
war  bonus  tax  imposed  upon  certain  classes  of  foreign  and 
domestic  corporations  by  the  Massachusetts  statute  is  not  in  con- 
flict with  the  commerce  clause.^  A  municipal  license  tax  upon 
the  business  of  a  steamship  agent  who  acts  for  companies  en- 
gaged in  interstate  and  foreign  commerce,  and  is  compensated 
by  a  commission  based  on  the  gross  amount  of  the  freight  charges 
collected  by  the  agent  for  each  steamship  company,  is  not  an 
immediate  burden  upon  the  interstate  or  foreign  commerce  of 
the  steamship  companies,  but  affects  it  only  incidentally  and 
remotely,  if  at  all,  and  hence  is  not  unconstitutional.'''  A  munic- 
ipal tax  of  sixty  dollars  a  year  on  a  telegraph  company  for 

98  St.  Lotiis  &  B.  St.  L.  Elee.  Ey.  8  Postal  Telegraph-Cable  Co.  v. 
Co.  V.  Missouri,  256  XJ.  S.  314,  65  '  City  of  Fremont,  255  TJ.  S.  124,  65 
L.  Ed.  946,  aff'g  279  Mo.  616,  216  L.  Ed.  545,  aflf'g  103  Neb.  476, 
S.  W.  763.  172  N.  W.  525. 

99  Air-Way  Electric  Appliance  4  Old  Dominion  Co.  v.  Com.,  237 
Corp.  V.  Archer,  279  Fed.  878.  Mass.  269,  129  N.  E.  613. 

1  Eureka  Pipe  Line  Co.  v.  Hal-  5  Old  Dominion  Co.  v.  Com.,  237 
lanan,    257   TJ.    S.    265,   66   L.    Ed.      Mass.  269,  129  N.  E.  613. 

227,  rev'g  87  W.  Va.  396,   105  S.  6  Eaton,    Crane    &    Pike    Co.    v. 

E.  506.  Com.,  237  Mass.  523,  130  N.  E.  99. 

2  United  Fuel  Gas  Co.  v.  Hal-  7  City  of  New  Orleans  v.  Texas 
lanan,  257  TJ.  S.  277,  66  L.  Ed.  Transport  &  Terminal  Co.,  —  La. 
234,  rev'g  87  W.  Ta.   396,   105   S.  — ,  93  So.  751. 

E.  506. 
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the  privilege  of  doing  intrastate  business  within  the  munic- 
ipality is  not  a  burden  on  the  company 's  interstate  business  be- 
cause of  its  amount.*  A  freight  forwarding  company  engaged 
in  the  business  of  collecting  and  shipping  goods  for  its  customers 
in  carload  lots,  and  which  makes  its  profit  out  of  the  saving  in 
freight  rates  on  carload  lots,  is  engaged  in  intrastate  or  local 
business  in  so  far  as  it  acts  as  the  agent  of  its  customers  in  col- 
lecting small  lots  of  goods,  packing,  insuring  and  storing  them 
in  the  state  until  it  has  secured  enough  to  make  a  carload  lot, 
and  then  starting  them  on  an  interstate  shipment.  And  this 
is  true  although  it  makes  no  direct  charge  for  such  services 
to  its  customers,  who  merely  reimburse  it  for  the  amounts 
actually  expended,  since  it  cannot  escape  responsibility  to  local 
laws  for  local  business  by  so  gauging  its  charges  as  to  allocate 
its  profit  wholly  to  its  interstate  business.'  A  statute  provid- 
ing for  the  payment  of  registration  fees  by  automobile  owners 
does  not  violate  the  commerce  clause  as  applied  to  a  foreign 
corporation  engaged  in  the  interstate  transportation  of  pas- 
.  sengers  by  motor  vehicle,  in  view  of  the  fact  that  congress  has 
passed  no  laws  governing  the  matter.'" 

§  4588.  —  Basis  and  mode  of  valuation.  A  franchise  tax  does 
not  violate  the  commerce  clause  because  the  value  of  the  franchise 
taxed  is  derived  partly  from  the  fact  that  the  corporation  does 
interstate  business. '^  A  state  tax  may  be  valid  though  the  pro- 
ceeds of  interstate  commerce  are  used  as  one  of  the  elements 
in  the  process  of  determining  the  amount  of  a  fund,  not  wholly 
derived  from  such  commerce,  to  be  assessed.'^  It  is  not  a  viola- 
tion of  the  commerce  clause  to  determine  the  value  of  the  fran- 
chise of  a  foreign  corporation  subject  to  taxation  in  a  state 
where  it  does  business  by  deducting  the  value  of  its  tangible 
property  from  its  total  assets  and  then  taking  that  percentage 

8  Postal  Telegraph-Cable  Co.  v.  11  St.  Louis-San  Trancisco  Ey. 
City  of  Fremont,  255  U.  S.  124,  65  Co.  v.  Middlekamp,  256  U.  S.  226, 
L.    Ed.    545,    aff'g    103    Neb.    476,       65  L.  Ed.  905. 

172  N.  W.  525.  ,      12  Hump    Hairpin    Mfg.    Co.  v. 

9  Judson  Freight  Forwarding  Co.  Emmerson,  258  U.  S.  290,  66  L. 
V.  Com.,  —  Mass.  — ,  136  N.  E.  Ed.  622,  aff'g  293  111.  387,  127  N. 
375.  E.  746. 

10  Camas    Stage    Co.    v.    Kozer, 
104  Ore.  600,  209  Pae.  95. 
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of  this  diflferenee  represented  by  the  ratio  between  the  intrastate 
business  in  the  state  and  the  total  business  of  the  corporation ;  ^* 
nor  to  value  the  property  of  a  sleeping  car  company  engaged  in 
interstate  commerce  as  a  unit,  and  the  imposition  of  a  tax  on 
such  portion  of  the  whole  as  is  properly  and  legally  apportion- 
able  to  the  state ;  ^*  nor  to  take  as  a  basis  on  which  to  establish 
the  value  of  a  railroad  or  palace  ear  company's  property  in  a 
state  the  earnings  derived  from  its  property,  tangible  and  in- 
tangible, within  the  state,  and  to  consider  the  proportion  of  its 
receipts  derived  from  its  interstate  business  earned  within  the 
state  as  an  element  of  that  basis.^^  The  Illinois  statute  imposing 
a  tax  on  foreign  corporations  doing  business  in  the  state  based 
on  the  proportion  of  capital  stock  actually  represented  by  prop- 
erty located  and  business  transacted  in  the  state,  to  be  de- 
termined by  averaging  the  percentage  of  the  total  business  of 
the  corporation  transacted  in  the  state  with  the  percentage  of 
the  total  tangible  property  located  in  the  state,  is  not  invalid  as 
imposing  a  tax  on  interstate  commerce  as  applied  to  a  corpora- 
tion which  transacts  all  of  its  business  in  Illinois,  though  the 
proceeds  of  its  interstate  business  is  used  as  one  of  three  factors 
in  estimating  or  measuring  the  amount  of  the  capital  stock 
represented  by  property  and  business  transacted  in  lUinois.^^ 
Nor  is  it  invalid  as  applied  to  a  railroad  company  engaged  in 
interstate  commerce.^'''  The  system  adopted  by  the  California 
constitution  for  the  apportionment  of  interstate  earnings  in  the 
ease  of  a  company  operating  partly  within  and  partly  without 
the  state,  that  the  gross  receipts  within  the  state  shall  be 
deemed  to  be  all  receipts  from  business  beginning  and  ending 
within  the  state,  and  a  proportion,  based  upon  the  proportion 
of  the  mileage  within  the  state  to  the  entire  mileage  over  which 
such  business  is  done,  of  receipts  on  all  business  passing  through, 

18  People  V.  Ford  Motor  Co.,  —  IB  PuUmaa    Co.     v.     Eiehardson, 

Cal.  — ,  204  Pac.  217.  185  Cal.  484,  197  Pac.  346. 

14  State  V.  Pullman  Co.,  —  Wis.  16  Hump    Hairpin    Mfg.    Co.    v. 

— ,  189  N.  W.  543.  Emmerson,    258   U.   S.    290,    66   L. 

In  such  ease  it  is  not  the  busi-  Ed.  622,  aff'g  293  III.  387,  127  N. 

ness  nor  the  transportation  which  E.  746. 

is  taxed,  but  the  property  of  the-  17  Armstrong  v.  Emmerson,  300 
taxpayer  in  the  state  wh.en  prop-  111.  54,  18  A.  L.  E.  693,  132  N.  E. 
erly  ascertained.  State  v.  Pull-  768;  Illinois  Cent.  R.  Co.  v.  Em- 
man  Co.,  —  Wis.  — ,  189  N.  W.  mersou,  299  111.  328,  132  N.  E. 
543.  471. 
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into  or  out  of  the  state,  does  not  assert  jurisdiction  over  any 
earnings  from  interstate  business  not  actually  derived  from  that 
portion  of  such  business  actually  conducted  within  the  state,  nor 
does  the  state  thereby-  draw  to  itself  earnings  derived  from 
capital  or  property  elsewhere  situated,  and  the  method  so 
adopted  for  ascertaining  local  values  is  wholly  unobjectionable.^* 
An  Ohio  statute  providing  for  a  tax  on  foreign  corporations 
for  the  privilege  of  exercising  their  franchises  in  the  state,  based 
on  the  proportion  of  the  authorized  capital  stock  of  the  corpora- 
tion owned  and  used  and  business  transacted  in  the  state,  was 
held  not  to  violate  the  commerce  clause  as  applied  to  a  foreign 
manufacturing  corporation  engaged  in  both  interstate  and  in- 
trastate commerce.^*  The  mere  fact  that  a  telegraph  company 
shows  that  its  intrastate  business  has' been  carried  on  at  a  loss 
for  two  years,  and  that  a  state  statute  requires  it  to  do  an  intra- 
state business,  does  not  invalidate  a  license  tax  imposed  upon  it 
by  a  municipality  for  the  privilege  of  doing  business  within  its 
borders,  on  the  theory  that  such  tax  will  have  to  be  paid  out 
of  its  interstate  earnings  and  hence  is  a  burden  on  interstate 
commerce,  where  there  is  no  showing  as  to  what  intrastate  busi- 
ness was  available  to  the  company  in  the  municipality,  or  what 
facilities  it  had  or  used  in  handling  the  same,  and  where  the 
state  law  afforded  a  remedy  to  avoid  loss  on  intrastate  business 
by  applying  to  a  state  commission  for  an  increase  of  rates,  of 
which  it  had  not  availed  itself .''''  A  New  York  statute  imposing 
an  annual  tax  on  foreign  corporations  for  the  privilege  of 
exercising  their  franchises  in  the  state,  computed  on  the  basis 
of  the  corporation's  income,  and  providing  that  the  net  income 
allocated  to  the  state  is  to  bear  the  same  ratio  to  the  entire  net 
income  as  the  aggregate  of  certain  classes  of  property  in  the 
state  bears  to  the  aggregate  of  such  property  wherever  situated 
was  held  to  be  invalid  in  so  far  as  it  provided  for  including  in- 
come from  stock  and  bonds  of  other  corporations  owned  by  a 
corporation  engaged  in  interstate  and  intrastate  commerce  in 
computing  the  amount  of  its  income  on  which  the  tax  is  to  be 
paid  while  excluding  the  bonds  and  stocks  themselves,  except 

18  Pullman    Co.    v.    Richardson,  20  Postal  Telegraph-Cable  Co.  v. 
185  Cal.  484,  197  Pac.  346.  City   of  Fremont,    255   U.    S.    124, 

19  Air-Way     Electric     Appliance  65  L.  Ed.  545,  aff'g  103  Neb.  476, 
Corp.  V.  Archer,  279  Fed.  878.  172  N.  W.  525. 

1219 


§  45.88]  Pbivate  Coepobations  [Ch.  59 

to  the  amount  of  ten  per  cent  in  the  allocation  of  its  assets.*^ 
A  statute  requiring  the  secretary  of  state  to  collect  a  fee  for 
filing  a  certificate  of  increase  of  capital  stock  based  on  a  certain 
per  cent  of  the  total  amount  of  the  stock,  is  invalid  under  the 
commerce  clause  of  the  constitution  as  applied  to  a  foreign 
corporation  engaged  in  whole  or  in  part  in  interstate  commerce, 
and  only  a  portion  of  whose  stock  is  represented  by  its  property 
and  business  in  the  state  imposing  the  tax.^^  But  such  a 
statute  may  be  valid  where  it  imposes  the  fee  or  tax  only  upon 
the  proportion  of  the  capital  stock  represented  by  the  property 
and  business  of  the  corporation  in  the  state,  or  if  it  provides  a 
reasonable  minimum  charge  to  be  imposed  without  reference  to 
the  total  capital  stock.^* 

§4589.  Double  taxation— Validity .2*  The  Fourteenth 
Amendment  does  not  guarantee  exemption  from  double  taxa- 
tion.^* Double  taxation  resulting  from  the  exercise  by  two  dif- 
ferent states  of  the  taxing  jurisdiction  respectively  inhering  in 
each  is  not  invalid.^®  The  fact  that  money  and  credits  belonging 
to  a  corporation  are  taxed  in  the  state  of  its  domicile  does  not 
prevent  their  taxation  in  another  state  where  they  have  acquired 
a  situs,  but  they  may  be  taxed  in  both  states.^'' 

§  4590.  —  Existence.28  It  is  double  taxation  to  levy  a  tax 
on  property  owned  by  a  corporation  and  then  to  take  into  account 

81  People    ex    rel.    Alpha    Port-  deriving    its    income    from    Porto 

land  Cement  Co.  v.  Knapp,  230  N.  Eieo  is  subject  to  an  income  tax 

T.  48,   129   N.   E.   202,  rev'g   191  for  tlie  benefit  of  the  federal  gov- 

N.  T.   App.   Div.   262,   181   N.  Y.  ernment   and  to   another   one   for 

Supp.  32.  the  benefit  of  Porto  Eico  does  not 

22  J.  I.  Case  Threshing  Maeh.  constitute  double  taxation.  Porto 
Co.  V.  Stewart,  60  Mont.  380,  199  Eieo  Coal  Co.  v.  Edwards^  275 
Pac.  909.  Fed.  104. 

23  J.  I.  Case  Threshing  Maeh.  27  State  v.  Pittsburgh  Plate 
Co.  V.  Stewart,  60  Mont.  380,  199  Glass  Co.,  147  Minn.  339,  180  N. 
Pac.  909.  W.  108. 

24  Inheritance  taxes,  see  §4653,  28  As  to  whether  a  tax  on  both 
infra.  the  capital  stock  of  a  corporation 

25  Coca-Cola  Co.  v.  City  of  At-  and  the  shares  in  the  hands  of  its 
lanta,  158  Ga.  558,  110  S.  E.  730.  stockholders  is  double  taxation,  see 

26Cornett's  Ex'rs  v.  Com.,  127  Ficklen  v.  City  of  New  Orleans, 
Va.  640,  105  S.  E.  230.  .     147  La.  567,  85  So.  230. 

That   a   New   York   corporation 
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stock  in  such  corporation  owned  by  a  bank  in  estimating  the  tax 
to  be  levied  on  the  stock  of  the  bank.^^  While  in  a  sense  it  is 
double  taxation  to  tax  both  the  property  of  a  corporation  in  its 
hands  and  the  shares  of  its  stock  in  the  hands  of  its  stockholders, 
such  taxation  is  permissible  in  Georgia  in  the  case  of  a  foreign 
corporation  having  taxable  property  and  shareholders  within  the 
state.'"  The  Texas  statute  providing  for  the  taxation  of  the 
intangible  assets  and  property  of  certain  corporations  neither  re- 
quires nor  authorizes  the  double  taxation  of  intangibles.'^ 
Double  taxation  is  never  to  be  presumed.'^ 

§4591.  Federal  agencies  and  agents — M'Culloch  v.  Mary- 
land.'' A  state  has  no  power  to  levy  a  tax  upon  the  privilege 
of  operating  a  federal  instrumentality,  nor  to  levy  an  occupation 
tax  upon  an  agency  of  the  federal  government.  But  it  has  power 
to  levy  a  property  tax  upon  the  private  property  of  an  agent 
of  the  federal  government  when  such  property  has  a  situs  within 
the  state.'*  Property  owned  by  the  United  States  Housing 
Corporation,'^  the  United  States  Shipping  Board  Emergency 
Fleet  Corporation,'^  and  the  United  States  Spruce  Production 
Corporation  '^  is  not  subject  to  state  taxation.  But  federal  con- 
trol and  regulation  of  the  coal  industry  during  the  war,  under 
the  Lever  Act  and  executive  regulations  pursuant  thereto,  did 
not  render  coal  owned  by  a  corporation  immune  from  taxation 
under  state  laws."  The  Oklahoma  statute  providing  for  the 
payment  of  a  gross  production  tax  by  persons  or  corporations 

29  State  V.  Harris,  286  Ma  262,  the  subject  of  a  note  in  36  Har- 
227  S.  W.  818.  vard  Law  Eeriew  737. 

30  Shareholders  residing  in  a  mu-  34  In  re  Skelton  Lead  &  Zinc 
nicipality  may  be  taxed  by  it  on  Co.  's  Gross  Production  Tax,  81 
their    stock    although    the    corpo-  Okla.  134,  197  Pae.  495. 

ration  has  tangible  property  there  35  United  States   Housing   Corp. 

on  which  its  pays  a  tax.   Coca-Cola  v.  City  of  Watertown,  113  N.  Y. 

Co.   V.   City   of   Atlanta,   152   Ga.  Misc.  679,  186  N.  Y.  Supp.  309. 

558,  110  S.  E.  730.  86  King  County  v.  United  States 

31  Druesdow  v.  Baker,  —  Tex.  Shipping  Board  Emergency  Fleet 
Com.  App.  — ,  229  S.  W.  493,  rev'g  Corp.,  282  Fed.  950. 

—  Tex.  Civ.  App.  — ,  197  S.  W.  37  United      States     v.      Clallam 

1043.  County,  Wash.,  283  Fed.  645. 

32Keklen  v.  City  of  New  Or-  88  Pennsylvania     Coal     Co.     v. 

leans,  147  La.  567,  85  So.  330.  Saddle  Kiver  Tp.,  Bergen  County, 

33  State  tax  on  the  property  of  96  N.  J.  L.  40,  114  Atl.  157. 
government-owned  corporations   is 
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engaged  in  the  mining  or  production  of  oil  or  gas  or  various 
kinds  of  ores  is  not  invalid  as  to  corporations  engaged  in  such 
production  under  leases  of  restricted  Indian  lands  made  under 
authority  of  the  federal  statutes.  The  tax  is  not  a  license  or 
occupation  tax  upon  the  operation  of  a  federal  agency,  but  is  a 
property  tax  upon  the  mills,  plants,  machinery,  equipment  and 
other  property  of  the  lessee,  owned  and  used  by  him  in  the 
mining  operations,  as  a  going  concern,  and  the  provision  for 
the  payment  of  a  sum  equal  to  a  certain  per  cent  of  the  pro- 
duction is  merely  a  means  or  measure  adopted  by  the  legislature 
for  ascertaining  the  fair  cash  value  of  such  property.  The 
royalty  due  the  Indians  under  such  leases  is  expressly  exempted 
from  taxation,  and  the  value  of  the  lease  is  not  included  as  an 
element  in  the  assessment  of  the  tax.^' 

§  4592.  —  Bonds,  etc.,  of  United  States.*"  A  federal  statute 
provides  that  "all  stock,  bonds,  treasury  notes,  and  other  obliga- 
tions of  the  United  States,  shall  be  exempt  from  taxation  by  or 
■under  state,  municipal,  or  local  authority.""  This  provision 
is  the  paramount  law,  and  its  inhibition  cannot  be  evaded  by 
any  form  or  mode  of  taxation.*^  Its  effect  is  that  in  any  scheme 
of  state  or  municipal  taxation  such  securities  must  be  eliminated 
from  consideration  in  any  equation  to  reach  the  taxable  property, 
or,  if  included,  there  must  be  a  deduction  as  such  for  the  amount 
of  such  securities.**  An  indebtedness  due  from  the  federal  gov- 
ernment to  a  corporation  as  an  unpaid  balance  on  war  contracts 

39  In  re  Skelton»Lead  &  Zinc  ties  owned  by  corporation  in  fix- 
Co. 's  Gross  Production  Tax,  81  ing  the  value  of  shares  of  stock 
Okla.  134,  197  Pac.  495.  in  the  hands  of  the  stockholders, 

But   see   Gillespie  v.   Oklahoma,  see  §  4620,  infra. 
257  U.  S.  501,  66  L.  Ed.  338,  rev'g  «  City  of  Waco  v.  Amicable  Life 

81  Okla.  103,  197  Pac.  508,  holding  Ins.  Co.,  —  Tex.  Civ.  App.  — ,  230 

that  a  tax  on  income  derived  by  S.  W.  698. 

the  lessee  from  such  a  lease  can-  42  The    courts    will    restrain    or 

not  be  taxed  by  the  state.  set  aside  any  attempt  to  evade  it. 

As  to  the  nature  of  occupation  City    of   Waco    v.    Amicable   Life 

and  property   taxes   and   the    dis-  Ins.  Co.,  —  Tex.  Civ.  App.  — ,  230 

tinction  between  them,  see  In  re  S.  W.  698. 

Skelton  Lead  &  Zinc  Co,  's  Gross  43  City  of  Waco  v.  Amicable  Life 

Production  Tax,  81  Okla.  134,  197  Ins.  Co.,  —  Tex.  Civ.  App.  — ,  230 

Pac.  495.  S.  W.  698. 

40  Deduction  of   exempt   securi- 
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which  has  been  fully  performed  is  not  included  within  the  wOrds 
"other  obligations  of  the  United  States,"  and  is  not  exempt.** 
The  Texas  statute  providing  that  the  assessed  taxable  value  of 
the  personal  property  of  an  insurance  company  shall  be  ascer- 
tained by  deducting  from  the  total  value  of  its  assets  its  reserve 
and  the  assessed  value  of  its  real  estate,  will  be  construed  to  re- 
quire the  elimination  of  exempt  securities  held  by  the  company 
in  ascertaining  the  total  valuation  of  its  assets  in  the  first 
instance,  or,  if  this  is  not  done,  to  require  that  they  be  offset 
against  or  deducted  from  what  remains  after  deducting  the  real 
estate  and  reserve  from  the  total  value  of  the  assets,  even  though 
the  reserve  is  invested  in  such  securities.**  There  is  no  presump- 
tion that  the  legal  reserve  of  life  insurance  companies  is  invested 
in  nontaxable  securities,  but  the  question  is  one  of  fact.*® 

§4593.  — National  banks.  Since  a  national  bank  is  an 
agency  of  the  federal  government  a  state  has  no  constitutional 
power  to  lay  any  tax  upon  it,*^  and  such  a  bank  may  not  be 
taxed  on  its  franchise,  nor  its  stockholders  on  their  stock,  except 
as  permitted  by  congress.**  The  provision  in  the  National  Bank- 
ing Act  on  the  subject  prescribes  the  full  measure  of  the  power 
of  the  several  states  to  impose  taxes  upon  national  banking  asso- 
ciations or  their  stockholders,  and  any  assessment  not  in  con- 
formity therewith  is  unauthorized  and  invalid.*^    A  state  may 

44  People   V.    Cantor,   114  N.   T.  48  People    v.    Goldfogle,    234   N. 

Misc.  419,  187  N.  Y.  Supp.  467.  Y.   345,   137  N.   B.   611,  rev'g  202 

4B  City  of  Waco  v.  Amicable  Life  N.    Y.   App.    Div.    712,    195    N.   Y. 

Ins.  Co.,  —  Tex.  Civ.  App.  — ,  230  Supp.   753,  which  aff'd  118  N.  Y. 

S.  W.  698.  Mis(?.    79,    193    N.    Y.    Supp.    601; 

Liberty    bonds     deposited    with  State  ex  rel.  Farmers'  State  Bank 

the  state  treasurer  under  the  cap-  of  Page  v.  Wallace,  —  N.  D.  — , 

ital  stock  law  are  to  be  deducted.  187  N.  W.  728. 

City  of  Waco  v.  Texas  Life  Ins.  49  First  Nat.  Bank  of  Gulfport, 

Co.,  —  Tex.  Civ.  App.  — ,  228  S.  Miss.    v.    Adams,    258    U.    S.    362, 

W.  245.  66   L.   Ed.    661,   rev'g    (Miss.)    84 

46  City    of    Waco    v.    Amicable  So.  707,  123  Miss.  279,  85  So.  308; 

Life  Ins.   Co.,  —  Tex.   Civ.   App.  People  ex  rel.  Hanover  Nat.  Bank 

— ,  230  S.  W.  698.  of  City  of  New  York  v.  Goldfogle, 

47 People    V.    Goldfogle,    234   N.  234  N.  Y.  345,  137  N.  E.  611,  rev'g 

Y.  345,  137  N.  E.   611,  rev'g  202  202  N.   Y.  App.   Div.   712,   195   N. 

N.  Y.   App.   Div.    712,    195   N.    Y.  Y.   Supp.   753,  which   aff'd   118   N. 

Supp.  753,  which  afC'd  118  N.  Y.  Y.  Misc.  79,  193  N,  Y.  Supp.  601. 
Misc.  79,  193  N.  Y.  Supp.  601. 
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not  tax  the  general  property  of  such  a  bank.^"  The  federal 
statute  expressly  permits  shares  of  stock  in  such  banks  to  be 
taxed  as  the  property  of  the  stockholders  by  the  state  in  which 
the  bank  is  located.**  But  a  state  may  not  assess  the  shares  of 
such  a  bank  against  the  bank  instead  of  against  the  share- 
holders,*^ nor  impose  a  tax  on  the  bank  measured  by  the  value 
of  its  shares.*'  The  fact  that  the  assessor  is  required  to  make  his 
valuation  of  the  shares  of  a  bank  from  the  bank's  statement  of 
its  capital,  surplus  and  undivided  profits  does  not  prove  that  he 
is  thereby  assessing  the  bank's  property.**  A  state  may  require 
a  tax  on  the  shares  of  its  stockholders  to  be  paid  by  the  bank  in 
the  first  instance,  and  allow  it  to  collect  the  same  from  the 
shareholders  or  deduct  it  from  dividends.** 

Congress  had  power  to  exempt  federal  land  banks  and  national 
farm  loan  associations,  created  under  its  authority,  their  capital, 
reserve  and  surplus,  and  the  income  derived  therefrom,  and 
first  mortgages  executed  to  federal  land  banks  or  joint  stock 
land  banks  and  farm  loan  bonds  issued  by  them,  and  the  income 
derived  therefrom,  from  federal,  state,  municipal  and  local  taxa- 
tion.*® And  the  provision  of  the  federal  statute  to  this  effect 
must  prevail,  over  inconsistent  state  laws.*''     So  a  privilege  or 

SOHannan    v.    First    Nat.    Bank  B3  First  Nat.  Bank  of  Gulf  port, 

of   Council  Blufes,  Iowa,   269  Fed.  Miss.  v.  Adams,  258  TJ.  S.  362,  66 

527;  Langhout  v.  First  Nat.  Bank  L.   Ed.   661,   rev'g    (Miss.)    84   So. 

of  Remsen,  191  Iowa  957,   183  N.  707,  123  Miss.  279,  85  So.  308. 

W.   506.  54  Hannan  v.  First  Nat.  Bank  of 

Iowa    statute    held    to    provide  Council  Bluffs,  Iowa,  269  Fed.  527. 

for     the     taxation     of     shares     of  85  First  Nat.  Bank  of  Gulfport, 

stock  in  national  banks,  as  it  pur-  Miss.  v.  Adams,  258  TJ.  S.  362,  66 

ported  to  do,  and  not  for  the  tax-  L.  Ed.   661,   rev'g    (Miss.)    84  So. 

ation     of    the    property     of     such  707,    123    Miss.    279,    85    So.    308; 

banks.      Hannan     v.     First     Nat.  Hannan    v.    First    Nat.    Bank    of 

Bank  of  Council  Bluffs,  Iowa,  269  Council     Bluffs,     Iowa,     269     Fed. 

Fed.  527.  527. 

61  Rev.  Stat.,  §5219;  First  Nat.  56  Federal    Land   Bank    of   New 

Bank  of  Gulfport,  Miss.  v.  Adams,  Orleans  v.   Crossland,   43   Sup.  Ct. 

258  U.  S.  362,  66  L.  Ed.  661,  rev'g  385,  rev'g  207  Ala.  456,  93  So.  7; 

(Miss.)   84  So.  707,  123  Misc.  279,  Smith    v.    Kansas    City    Title    & 

85  So.  308;  Langhout  v.  First  Nat.  Trust  Co.,  255  U.  S.  180,  65  L.  Ed. 

Bank    of    Remsen,    191    Iowa   957,  577. 

183  N.  "W.  506.  57  Federal   Land   Bank   of   New 

52  Allen    v.     Bilyeau,     100     Ore.  Orleans   v.   Crossland,  43   Sup.   Ct. 

576,  198  Pac.  208.  385,  rev'g  207  Ala.  456,  93  So.  7. 
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license  tax  which  a  state  statute  requires  to  be  paid  as  a  con- 
dition precedent  to  the  recording  of  mortgages  and  other  in- 
struments cannot  be  exacted  from  a  federal  land  bank  as  a 
condition  precedent  to  the  recording  of  a  mortgage  to  it,  where 
the  state  recording  acts  in  effect  make  it  necessary  to  record  mort- 
gages, by  Overriding  unrecorded  mortgages  in  favor  of  pur- 
chasers without  notice.  And  this  is  true  regardless  of  who  pays 
the  tax,  and  though  the  bank  could  collect  it  from  the  borrower 
in  advance.** 

§4594.  — Railroad  companies.  Railroads  were  subject  to 
state  taxation  while  they  were  under  federal  control.*®  Nor 
did  the  right  of  an  express  company  to  do  an  express  business 
over  the  lines  of  railroad  companies  under  contracts  with  them 
cease  to  be  a  taxable  property  right  in  the  state  where  such 
right  was  exercised  when  the  government  assumed  control  of  the 
railroads,  nor  was  such  property  exempt  from  taxation  by  the 
state  during  the  time  it  was  used  as  an  agency  of  the  federal 
government.^"  Taxes  to  be  paid  by  the  director  general  of  rail- 
roads were  to  be  ascertained  in  the  same  manner  that  they  would 
have  been  levied  and  assessed  had  the  railroad  corporation 
remained  in  control,  and  hence  revenue  derived  from  transporta- 
tion furnished  the  government  is  to  be  included  in  figuring  gross 
receipts  which  are  by  statute  made  the  basis  for  the  taxation  of 
the  property  of  railroads.  Amounts  due  from  the  government 
for  such  transportation  are  also  to  be  included  although  they 
have  not  been  paid.^^ 

§  4596.  Taxable  corporations — Foreign  corporations.^^  Sub- 
ject to  constitutional  limitations,**  a  state  may  condition  the 

58  Federal  Land   Bank    of   New  61  Payne   v.  Richardson,  —  Cal. 

Orleans  v.   Crossland,   43   Sup.   Ct.  — ,  207  Pae.  547. 
385,  rev'g  207  Ala.  456,  93  So.   7.  62  See  also  §§4605,  4651,  infra. 

B9  St.    Louis-San    Francisco    Ey.  Local   taxation   of   domesticated 

Co.  V.  Middlekamp,  256  TJ.  S.  226,  foreign   corporations,    see   note    in 

65  L.  Ed.  905;  Armstrong  v.  Em-  18  A.  L.  R.  141. 
merson,   300   111.   54,    18    A.   L.   R.  63  William    A.    Slater    Mills    v. 

693,  132  N.  E.  768.  Gilpatrie,   97   Conn.  521,   117   Atl. 

60  Southern  Exp.  Co.  v.  Spigner,  806. 
118  S.  C.  413,  110  S.  E.  403,  writ  Mass.    St.    1919,    eh.    335,    §§  14- 

of  error  dismissed  per  stipulation  22,   as    amended   by   St.    1920,    cli. 

257  U.  S.  669,  66  L.  Ed.  427  (mem.  549,    Judson    Freight    Forwarding 

dec).  Co.  V.  Com.,  —  Mass.  — ,  136  N. 
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right  of  a  foreign  corporation  to  do  business  in  the  state  upon 
payment  of  such  a  tax  as  it  may  in  its  discretion  impose.**  The 
mode  or  measure  to  be  adopted  in  imposing  an  excise  tax  upon 
foreign  corporations  is  a  matter  of  legislative  discretion.  "The 
tax  may  be  a  given  sum,  or  it  may  be  measured  by  the  entire 
capital  of  the  corporation,  or  its  property,  or  receipts,  or  sales, 
or  its  dividends,  or  gross  income  or  profits,  or  net  income  or 
profits. ' '  ®^  Where  a  constitutional  provision  authorizing  the 
taxation  of  foreign  insurance  companies  does  not  prescribe  the 
method  to  be  adopted,  the  legislature  may  either  require  a  fixed 
annual  sum  to  be  paid  into  the  treasury,  or  provide  for  an  assess- 
ment of  property  actually  held  or  owned  by  the  corporation,  or 
make  the  basis  of  the  tax  the  amount  of  business  transacted  by 
the  corporation,  and  it  rests  with  it  to  determine  which  method 
shall  be  adopted.®*  The  Illinois  statute  providing  for  the  taxa- 
tion of  the  total  net  receipts  of  foreign  insurance  companies  for 
the  year,  regardless  of  the  amount  of  losses  incurred,  or  of  the 
manner  in  which  such  receipts  have  been  invested  or  paid  out, 
or  whether  they  are  held  by  the  corporation  within  the  state  or 
elsewhere,  is  within  the  power  of  the  legislature.*'''  A  state  does 
not  surrender  or  abridge  its  power  to  change  and  revise  its  tax- 
ing system  and  tax  rates  by  merely  licensing  or  permitting  a 
foreign  corporation  to  engage  in  local  business  and  acquire 
property  within  its  limits,  and  such  a  corporation  admitted  to 
do  business  in  the  state  acquires  no  vested  right  to  have  per- 
petuated a  discriminatory  tax  law  favorable  to  itself.** 

§  4599.  Discriminations  ag^ainst  national  banks  or  their 
shares — Rate  of  taxation.  The  tax  on  national  bank  shares 
must  not  discriminate  in  favor  of  moneyed  capital  entering  into 

E.    375,    and    Mass.    St.    1909,    eh.  6B  William    A.    Slater    Mills    v. 

490,  pt.  3,  §  56,  American  Uniform  Gilpatric,  97   Conn.   521,   117   Atl. 

Co.  V.  Com.,  237  Mass.  42,  129  N.  806. 

E.  622;  Old  Dominion  Co.  v.  Com.,  66  People  v.   Kent,   300   111.   324, 

237  Mass.  269,  129  N.  E.  613,  im-  133  N.  E.  276. 

posing  excise  taxes  on  foreign  cor-  67  People  v.   Kent,   300   111.   324, 

porations,  do  not  violate  any  pro-  133  N.  E.  276. 

visions    of    the    State    or    Federal  68  Air- Way    Appliance    Corp.    v. 

Constitutions.  Archer,  279  Fed.  878. 

64  William  A.  Slater  Mills  v. 
Gilpatric,  97  Conn.  521,  117  Atl. 
806. 
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competition  with  the  national  banks.^'  The  purpose  of  the 
statute  was  to  encourage  the  investment  of  capital  in  such  shares 
by  protecting  the  owners  thereof  against  discriminatory  state 
legislation.'"'  To  come  within  the  prohibition  of  the  statute  the 
discrimination  must  be  appreciable  or  substantial,  else  it  will 
be  taken  as  but  an  instance,  generally  unavoidable,  of  a  failure 
to  maintain  exact  uniformity  in  taxation,  or  as  ascribable  to  the 
variable  schemes  or  forms  of  taxation  largely  within  the  con- 
trol of  the  states.'''^  And  there  must  also  be  competition,  rel- 
atively material  in  amount,  between  the  other  moneyed  capital 
and  that  of  the  national  banks.™  There, is  an  unlawful  dis- 
crimination against  national  bank  shareholders  in  violation  of 
the  statute,  if  their  shares  are  subject  to  a  tax  from  which  any 
substantial  amount  of  other  moneyed  capital  in  the  hands  of 
individual  citizens  of  the  state  employed  -in  competition  with 
such  banks  is  exempted,  unless  such  other  moneyed  capital  is 
subjected  by  the  state,  acting  in  good  faith,  to  other  taxation 
deemed,  fair  and  equitable,  and  designed  and  calculated  to  sub- 
ject it  to  taxation  substantially  equal  to  that  to  which  the  shares 
of  the  national  banks  are  subjected.''^  National  bank  stock  may 
not  be  taxed  according  to  the  local  rate  of  levy  while  other 
moneyed  capital  invested  in  forms  of  securities  generally  de- 
nominated as  credits  is  taxed  in  the  same  locality  at  a  flat  rate 
much  less  than  the  rate  applicable  to  such  national  bank  stock.'''* 
A  tax  assessed  upon  the  shares  of  national  and  state  banks  at 
the  rate  35.3  mills  per  dollar  of  valuation,  exclusive  of  that  in- 

69  People  ex  rel.  Hanover  Nat.  72  Merchants '  Nat.  Bank  of 
Bank  of  City  of  New  York  v.  Eichmond  v.  City  of  Eiehmond,  256 
Goldfogle,  234  N.  T.  345,  137  N.  U.  S.  635,  65  L.  Ed.  1135,  rev'g 
E.  611,  rev'g  202  N.  T.  App.  Div.  124  Va.  522,  98  S.  E.  643,  cited  in 
712,   195   N.   T.   Supp.   753,   which  Vol.   10. 

aff'd  118  N.  T.  Misc.   79,  198  N.  73  People   ex   rel.   Hanover  Nat. 

Y.  Supp.  601.  Bank    of    City    of    New    York    v. 

70  People  ex  rel.  Hanover  Nat.  Goldfogle,  202  N.  Y.  App.  Div. 
Bank  of  City  of  New  York  v.  712,  195  N.  Y.  Supp.  753,  afE'g  118 
Goldfogle,  202  N.  Y.  App.  Div.  712,  N.  Y.  Misc.  79,  193  N.  Y.  Supp. 
195  N.  Y.  Supp.  753,  aff'g'  118  N.  601;  rev'd  234  N.  Y.  345,  137  N.  E. 
Y.  Misc.  79,  193  N.  Y.  Supp.  601,  611. 

judgment  rev'd  on  other  grounds  74 State   ex  rel.  Farmers'   State 

234  N.  Y.  345,  137  N.  E.  611.  Bank  of  Page  v.  "Wallace,  —  N. 

71  Eddy  V.  First  Nat.   Bank  of  D.  — ,  187  N.  W.  728. 
Fargo,  275  Fed.  550. 
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vested  in  real  estate  and  taxed  as  such,  which  was  also  the  rate 
applied  to  real  and  personal  property  generally,  was  held  to  be 
invalid  as  to  the  excess  over  a  three-mill  rate,  where  a  state 
statute  exempted  all  other  moneyed  capital  in  the  hands  of  in- 
dividual citizens,  such  as  moneys  invested  in  notes,  bonds,  securi- 
ties, etc.,  from  all  taxes  except  at  the  rate  of  three  mills  on  the 
dollar,  and  it  appeared  that  the  moneyed  capital  of  individual 
citizens  taxed  at  the  lower  rate  largely  exceeded  that  taxed  at 
the.  higher  rate.''*  The  statute  prohibits  indirect  as  well  as  direct 
discrimination,  and  the  restriction  applies  to  taxation  of  divi- 
dends, which  is  in  effect  an  indirect  tax  on  the  shares  of  stock.''^ 
A  systematic  and  intentional  omission  to  tax  other  moneyed 
capital  of  the  kind  designated  may  be  a  violation  of  the  statute 
equally  with  a  similar  omission  to  tax  by  legislative  enactment.''"'' 
In  doubtful  cases  the-burden  may  rest  upon  the  bank  to  estab- 
lish inequality.''* 

§  4600.  —  Mode  of  assessment.  A  state  may,  so  long  as  it 
observes  the  rule  of  fairness  and '  good  faith,  tax  national  bank 
shares  by  one  method  while  it  taxes  competing  capital  by  an- 
other.''^  But  the  federal  statute  is  violated  by  imposing  a  direct 
tax  on  the  book  value  of  the  shares  of  all  banks  and  also  a 
personal  income  tax  on  the  dividends  thereon,  where  other 
moneyed  capital  is  exempt  from  taxation  based  on  valuation  and 
is  assessed  according  to  income  only,  or  where  bank  shares  are 
taxed  on  valuation  at  a  flat  rate  and  the  owners  of  competing 
moneyed  capital  relatively  material  in  amount  are  taxed  on  in- 
come only.'" 

75  Eddy  v.  First  Nat.  Bank  of  Bank  of  City  of  New  York  v. 
Fargo,  275  Fed.  550.  Goldfogle,   234  N.  Y.  435,   137  N. 

76  People  ex  rel.  Hanover  Nat.  E.  611,  rev'g  202  N.  Y.  App.  Div. 
Bank  of  City  of  New  York  v.  712,  195  N.  Y.  Supp.  753,  whicli 
Goldfogle,  202  N.  Y.  App.  Div.  aff'd  118  N.  Y.  Misc.  79,  193  N. 
712,  195  N.  Y.  Supp.  753,  afC'g  118  Y.  Supp.  601. 

N.   Y.   Misc.   79,   193   N.  Y.   Supp.  79  People    ex   rel.    Hanover   Nat. 

601,     judgment     rev'd     on     other  Bank    of    City    of    New    York    v. 

grounds  234  N.  Y.  345,  137  N.  E.  Goldfogle,   234   N.  Y.   345,   137  N. 

611.  E.  611,  rev'g  202  N.  Y.  App.  Div. 

77  Hannan  v.  First  Nat.  Bank  of  712,  195  N.  Y.  Supp.  753,  which 
Council  Bluffs,  Iowa,  269  Fed.  aff'd  118  N.  Y.  Misc.  79,  193  N. 
527.  Y.  Supp.  601. 

78  People    ex   rel.    Hanover   Nat.  80  People   ex   rel.    Hanover   Nat. 
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§  4602.  —  Effect  of  exemptions.  That  a  statute  exempts 
federal  securities  held  by  a  private  banker  from  taxation  but 
requires  suCh  securities  held  by  a  national  bank  to  be  included 
in  fixing  the  valuation  of  its  shares  of  stock  in  the  hands  of  its 
stockholders  for  purposes  of  taxation  does  not  constitute  a  dis- 
crimination against  such  shareholders  in  favor  of  private 
bankers,  in  violation  of  the  federal  statute.^^ 

§  4603.  ^-  "Other  moneyed  capital  in  the  hands  of  individual 
citizens."  The  words  "moneyed  capital  in  the  hands  of  in- 
dividuals," "include  not  only  moneys  invested  in  private  bank- 
ing, property  so-called,  but  investments  of  individuals  in  securi- 
ties that  represent  money  at  interest  and  other  evidences  of 
indebtedness  such  as  normally  enter  into  the  business  of  bank- 
ing.""*^ The  comparison  prescribed  by  the  statute  for  equal 
treatment  in  taxation  of  moneyed  capital  is  between  that  be- 
longing not  to  banks,  national  and  state,  or  other  corporations, 
as  a  class,  but  to  the  individual  citizens  of  the  state. *^  The  pur- 
pose of  the  statute  is  not  confined  to  the  prevention  of  discrim- 
ination by  the  states  in  favor  of  state  banki!ig  associations  against 
national  banking  associations.**  And  it  is  not  enough  that  the 
shares  of  state  banks  are  treated  equally  with  those  of  national 
banks,  or  to  make  comparisons  generally  with  corporations  and 
their  property.*^ 

Bank    of    City    of    New    York    v.  82  Merchants'     Nat.     Bank     of 

Goldfogle,   234  N.   Y.  345,   137  N.  Eiohmond    v.    City    of    Eichmond, 

E.  611,  rev'g  202  N.  Y.  App.  Div.  256  U.  S.  635,  65  L.  Ed.  1135,  rev'g 

712,   195   N.   Y.   Supp.    753,   which  124  Va.  522,  98  S.  E.  643,  cited  in 

afe'd   118  N.  Y.   Misc.  79,   193  N.  Vol.   10;   People  v.   Goldfogle,   234 

Y.  Supp.  601.  N.   Y.   345,    137   N.   E.   611,   rev'g 

SlHannan    v.    First    Nat.    Bank  202   N.   Y.   App.  Div.   712,   195  N. 

of  Council  Bluffs,  Iowa,   269  Fed.  Y.   Supp.   753,  which  aff'd  118  N. 

527;    Des    Moines    Nat.    Bank    v.  Y.  Misc.  79,  193  N.  Y.  Supp.  601. 

Fairweather,    191    Iowa    1240,    181  83  Eddy  v.   First   Nat.   Bank   of 

N.  W.  459,  184  N.  W.  313.  Fargo,  275  Fed.  550. 

The   statute,   in   requiring   other  84 Merchants'      Nat.      Bank     of 

moneyed  capital  to  be  assessed  at  Eichmond    v.    City    of    Eichmond, 

an  equal  rate,  only  refers  to  such  256  U.  S.  635,  65  L.  Ed.  1135,  rev'g 

moneyed  capital   as  the  state   has  124  Va.  522,  98  S.  E.  643. 

power  to  tax,  and  not  such  as  has  85  Eddy  v.   First  Nat.   Bank   of 

been     exempted     by     the     federal  Fargo,   275  Fed.  550. 

government.    Hannan  v.  First  Nat.  It    is    immaterial    that    there    is 

Bank  of  Council  Bluffs,  Iowa,  269  the     same    discrimination    against 

Fed.  527.  shareholders  of  state  banks.     Peo- 
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§  4604.  Tangible  property  of  corporation  in  general.*®    The 

tax  imposed  by  the  California  constitution  on  railroad  com- 
panies, palace  ear  companies,  etc.,  of  an  amount  equal  to  speci- 
fied, percentages  of  their  gross  receipts,  is  a  property  tax  and 
not  one  upon  receipts  or  income,  the  gross  receipts  being  used 
solely  as  a  basis  for  the  valuation  of  the  property.*''  The  gross 
production  tax  imposed  by  the  Oklahoma  statute  on  persons, 
firms  or  corporations  engaged  in  the  mining  or  production  of 
certain  kinds  of  ores  or  of  oil  or  gas  is  a  property  tax  and  not  an 
occupation  tax.**  A  water  power  company  not  engaged  in  the 
business  of  electric  lighting  is  not  within  the  Pennsylvania 
statute  imposing  a  tax  on  the  gross  receipts  "from  business  of 
electric  light  companies,"  though  it  generates  electric  current 
and  sells  the  same  to  another  company  which  sells  current,  for 
lighting  purposes.*®  A  Tennessee  statute  requires  corporations 
engaged  in  the  manufacture  of  any  articles  to  pay  an  ad  valorem 
tax.'"  A  Pennsylvania  statute  provides  for  a  tax  upon  all 
moneys  owing  by  solvent  debtors,  whether  by  promissory  note, 
or  penal  or  single  bill,  bond  or  judgment.®^    Under  the  Pennsyl- 


ple  ex  rel.  Hanover  Nat.  Bank  of 
City  of  New  York  v.  Goldfogle, 
202  N.  Y.  App.  Div.  712,  195  N.  Y. 
Supp.  753,  aff'g  118  N.  Y.  Mise. 
79,  193  N.  Y.  Supp.  601;  rev'd  234 
N.  Y.  345,  137  N.  E.  611. 

A  statute  and  ordinance  author- 
izing the  imposition  of  a  tax 
upon  state  and  national  bank 
stock  at  the  rate  of  $1.75  upon 
the  $100  of  valuation,  while  upon 
intangible  personal  property  in 
general;  including  bonds,  notes 
and  other  evidences  of  indebted- 
ness, the  rate  is  95  cents  upon 
each  $100  of  valuation,  violates 
the  statute,  where  there  is  a  clear 
showing  of  competition,  relatively 
material  in  amount,  between  the 
moneyed  capital  taxed  at  the 
lower  rate  with  that  of  the  na- 
tional banks.  Merchants*  Nat. 
Bank  of  Richmond  v.  City  of 
Richmond,  256  U.  S.  635,  65  L.  Ed. 
1135,  rev'g  124  Va.  522,  98  S.  B. 
643,  cited  in  Vol.  10. 


86  Taxation  of  land  by  a  city 
pending  a  proceeding  by  it  to  con- 
demn the  same.  Jasper  Land  & 
Improvement  Co.  v.  Kansas  City, 
—  Mo.  — ,  239  S.  "W.  864. 

Taxation  of  insurance  reserves, 
is  the  subject  of  a  note  in  13  A. 
L.  E.   186. 

87  Payne  v.  Richardson,  —  Cal. 
— ,  207  Pae.  547;  Pullman  Co.  v. 
Richardson,  185  Cal.  484,  197  Pac. 
346. 

88Bergin  Oil  &  Gas  Co.  v.  How- 
ard, 82  Okla.  176,  199  Pac.  209. 

89  Com.  V.  Pennsylvania  Water 
&  Power  Co.,  271  Pa.  456,  114  Atl. 
489. 

90NeuhofF  Packing  Co.  v. 
Sharpe,  146  Tenn.  293,  240  S.  W. 
1101. 

As  to  what  are  manufacturing 
corporations,  see  §  88,  supra. 

91  Money  delivered  to  policy 
holders  by  a  life  insurance  com- 
pany held  loans  subject  to  tax, 
and  not  advancements  on  the  poli- 
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vania  statute  making  all  scrip,  bonds,  certificates  and  evidences 
of  indebtedness  issued,  or  assumed,  or  on  which  interest  shall 
be  paid,  by  any  domestic  corporation  subject  to  a  state  tax  pay- 
able by  the  corporation,  and  exempting  such  property  from  local 
taxation,  a  domestic  corporation  which  owns  property  subject  to 
mortgages  held  by  individual  residents  of  the  state  to  whom  it 
pays  the  interest  thereon,  is  required  to  pay  such  state  tax  on  the 
mortgage  indebtedness,  and  the  mortgagees  are  not  required  to 
pay  a  county  tax  on  such  interest.'*  And  a  domestic  corpora- 
tion which  issues  promissory  notes  to  residents  of  the  state  must 
make  a  return  thereof  and  pay  the  tax  thereon  to  the  state,  and 
not  to  the  county.'*  New  bonds  which  are  issued  under  the 
terms  of  a  previously  recorded  trust  mortgage  and  which  are 
sold  on  the  market  and  the  proceeds  used  to  retire  matured  bonds 
issued  under  the  same  mortgage,  in  accordance  with  refunding 
provisions  therein,  are  subject  to  the  mortgage  recording  tax 
under  the  New  York  statute.®*  The  good  will,  earning  capacity, 
the  productiveness  of  the  property,  and  the  actual  earnings,  to- 
gether with  all  matters  that  may  enhance  or  influence  the  value 
of  tangible  property,  may  and  should  be  considered  in  arriving 
at  the  actual  value  of  tangible  property,  but  in  the  absence  of  ex- 
press statutory  authority  they  may  not  be  separately  assessed  or 
taxed  under  the  designation  of  intangible  property  or  other 
personal  property.®*  A  statute  requiring  any  corporation  doing 
business  in  the  state  securing  indemnity  contracts  or  policies  of 
insurance  from  any  person,  firm  or  corporation  not  authorized 
to  do  business  in  the  state  to  pay  a  tax  of  a  specified  per  cent 
of  the  gross  premiums  paid  therefor,  is  valid  in  so  far  as  it 
applies  to  premiums  paid  by  a  foreign  corporation.'®  Statutes 
requiring  insurance  companies  to  pay  a  tax  of  a  specified  per 
cent  of  all  premiums  received  on  business  done  in  the  state  are 
usually  construed  as  authorizing  the  collection  of  such  per- 
centage but  once,  so  that,  when  it  is  once  paid  on  premiums 

ciea.     Provident  Life  &  Trust  Co.  96  Utah-Idaho  Sugar  Co.  v.  Salt 

V.  Gratz,  271  Pa.  133,  114  Atl.  498.  Lake  County,  —  Utah  — ,  210  Pac. 

82  Com.    V.    Megargee    Bros.,    —  106. 

Pa.  — ,  118  Atl.  541.  96  State     v.     St.     Louis     Cotton 

98 Com.    V.    Jacob    Eeed's    Sons,  Compress   Co.,   147   Ark.   406,   227 

—  Pa.  — ,  118  Atl.  543.  S.  W.  605. 

94  People  V.  Boston  &  M.  E.  E., 
202  N.  Y.  App.  Div.  54,  195  N. 
Y.  Supp.  402. 
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collected  additional  exactions  of  such  tax  on  such  premiums  can- 
not be  exacted  on  their  division  among  other  companies  under 
reinsurance  contracts.^''  In  Kansas  whether  the  tax  on  insurance 
premiums  is  to  be  paid  by  the  company  which  received  the 
premium,  in  case  it  is  apportioned  under  reinsurance  contracts, 
is  a  matter  lying  wholly  within  the  sound  discretion  of  the 
superintendent  of  insurance,  who  can  require  it  to  be  paid  in 
the  most  direct,  convenient  and  accurate  way  for  the  efficient 
conduct  of  his  departmental  business.^* 

§  4605.  Corporate  franchises  and  privileges.*^  Corporate 
franchises  are  property  and  subject  to  taxation  as  such.^  And 
in  many  of  the  states  there  are  constitutional  or  statutory  pro- 
visions imposing  such  a  tax  on  corporations  or  particular  classes 
of  corporations.^    The  right  to  be  a  corporation,  or  to  do  business 


97  State  V.  Travis,  108  Kan.  257, 
195  Pae.  182. 

98  State  V.  Travis,  108  Kan.  257, 
195  Pac.  182. 

99  Imposition  of  franchise  or  ex- 
cise tax  on  corporation  in  hands 
of  receiver  is  the  subject  of  a 
note  in  18  A.  L.  E.  700. 

1  People  V.  Ford  Motor  Co.,  — 
Cal.  — ,  204  Pae.  217. 

2  The  provision  of  the  Alabama 
constitution  that  the  legislature 
shall  by  general  law  provide  for 
the  payment  to  the  state  of  a 
franchise  tax  is  mandatory,  and 
the  mandate  applies  to  all  domes- 
tic corporations,  save  only  those 
which  are  strictly  benevolent,  edu- 
cational or  religious,  which  are 
expressly  exempted  from  the  tax. 
State  ex  rel.  Smith  v.  Elba  Bank 
&  Trust  Co.,  18  Ala.  App.  253,  91 
So.  917,  certiorari  denied  207  Ala. 
711,  91  So.  922. 

Illinois  franchise  ,tax  statute 
held  not  so  indefinite  and  vague 
that  the  amount  of  the  Illinois 
Central  Railroad  Company's  prop- 
erty subject  to  it  could  not  be 
ascertained,   though   a  part   of  its 


property  was  exempt  from  taxa- 
tion thereunder.  Illinois  Cent.  E. 
Co.  V.  Emmerson,  299  111.  328,  132 
N.  E.  471. 

Missouri  Laws  1917,  pp.  237-242, 
imposing  a  franchise  tax  on  cor- 
porations held  not  in  conflict  with 
the  state  constitution.  St.  Louis- 
San  Francisco  Ey.  Co.  v.  Middle- 
kamp,  256  IT.  S.  226,  65  L.  Ed.  905. 

Under  the  provision  of  the  New 
York  tax  law  that  the  term  "spe- 
cial franchise"  shall  not  be 
deemed  to  include  the  crossing  of 
a  street,  highway  or  public  place 
outside  the  limits  of  a  city  or  in- 
corporated village,  where  such 
crossing  is  less  than  250  feet  in 
length,  unless  it  is  the  continua- 
tion of  an  occupancy  of  another 
street,  highway  or  public  place,  it 
was  held  tliat  a  railroad  bridge 
over  a  river  which  had  been  de- 
clared a  public  highway  was  not 
taxable  as  a  special  franchise 
though  the  distance  between  its 
abutments  was  302  feet,  where  the 
normal  width  of  the  river  was 
less  than  250  feet,  and  it  only 
reached  that  width   during  spring 
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as  a  corporation,  is  a  franchise  which  ordinarily  has  its  situs  at 
the  place  where  the  home  office  of  the  corporation  is  situated.* 
The  actual  exercise  by  a  corporation  of  the  power  to  do  business 
is  a  franchise  which  has  a  substantial  existence  in  every  state 
where  the  business  is  transacted,  and  in  so  far  as  this  franchise, 
or  intangible  property,  consists  of  the  exercise  of  the  power  to 
transact  intrastate  business  in  a  state  other  than  that  where  the 
corporation  was  chartered,  it  may  be  taxed  by  such  foreign  state. 
It  follows  that  if  a  foreign  corporation  is  actually  exercising  its 
right  to  do  business  in  a  state  and  is  doing  an  intrastate  busi- 
ness, it  thereby  has  in  such  state  taxable  intangible  property.* 
In  Utah  the  franchise  to  be  a  corporation  is  not  taxable  property, 
but  can  only  be  reached  by  a  license  tax.^ 

"A  franchise  tax  is  a  property  tax,  and  is  nothing  more  than 
the  taxation  of  all  the  corporation 's  intangible  property,  includ- 
ing its  capital. "  ^  In  determining  the  character  of  a  charge 
levied  upon  the  franchises  of  corporations  to  do  business  as  a 
corporation  in  the  state,  the  substance  and  the  thing  actually 
accomplished  controls  rather  than  the  terms  employed,  since  the 
misnomer  of  a  tax  neither  adds  to  nor  detracts  from  its  true 
character.''  The  declared  purpose  of-  the  legislature  in  naming 
a  tax  on  foreign  corporations  an  excise  will  be  accepted  unless 
inconsistent  with  the  meaning  and  effect  of  the  enactment.*    In 

freshets.      People     v.     State     Tax  a      corporation     receive      salaries. 

Commission,  116  N.  T.  Misc.   774,  State     v.  'Bankers'     &     Planters' 

191  N.  T.  Supp.  464.  Mut.  Ins.  Ass'n,  152  Ark.  182,  238 

The   Arkansas   statute   imposing  S.  W.  17. 

a  franchise   tax  on   nonstock   cor-  3  People   v.  Ford  Motor   Co.,   — 

porations  organized  as  mutual  in-  Cal.  — ,  204  Pac.  217. 

surance   companies   doing  business  i  People  v.   Ford  Motor   Co.,   — 

for     profit     and     ^ot     organized  Cal.  — ,  204  Pac.  217. 

strictly   for   benevolent    or    ehari-  5  Utah-Idaho   Sugar   Co.   v.   Salt 

table  purposes  does  not  apply  to  Lake  County,  —  Utah  — ,  210  Pac. 

a    corporation    whose    business    is  106. 

confined  to  issuing  insurance  poli-  6  Chesapeake    &    O.    R.    Co.    v. 

cies   or   benefit   certificates   to   its  Com.,  190  Ky.   552,  228  S.  W.  15. 

members  which  are  paid  by  levy-  7  Union   Steam  Pump   Sales   Co. 

ing  assessments  on  such  members,  v.    Secretary   of   State,   216    Mich, 

since  it  is  not  doing  business  for  261,  185  N.  W.  353. 

profit.     The  term  ' '  doing  business  8  Judson      Freight      Forwarding 

for  profit ' '  refers  to  the  corpora-  Co.  v.  Com.,  —  Mass.  — ,  136  N. 

tion  itself,  and  therefore  it  is  im-  E.  375. 
material  that  the  officers  of  such 
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California  foreign  corporations  are  subject  to  a  property  tax  on 
their  franchises  in  so  far  as  the  franchise  consists  in  the  exercise 
of  the  power  to  transact  intrastate  business  in  the  state.^  Corpo- 
rate rights,  privileges  and  franchises  are  not  property  within 
the  meaning  of  the  provision  of  the  Ohio  constitution  requiring 
property  to  be  taxed  by  uniform  rule.^"  The  New  Jersey  statute 
providing  for  the  taxation  of  the  gross  receipts  of  street  rail- 
way, traction,  gas  and  electric  light,  heat  and  power  corpora- 
tions using  the  streets,  etc.,  in  lieu  of  taxation  of  their  personal 
property,  is  a  franchise  tax  and  not  a  tax  on  property,  and 
hence  not  within  the  constitutional  provision  requiring  property 
to  be  assessed  according  to  its  true  value.^^  The  "annual  fran- 
chise fee"  prescribed  by  the  Michigan  statute  of  1921  is  an  excise 
and  a  specific  tax.  It  is  not  a  property  tax,  but  a  tax  on  the 
franchise  to  do  business  within  the  state  as  a  corporation.^^  The 
New  York  franchise  tax  imposed  upon  foreign  corporations  is 
primarily  a  tax  levied  for  the  privilege  of  doing  business  in  the 
state,^'  and  to  render  a  corporation  liable  for  it,  it  must  be  doing 
business  and  employing  capital  within  the  state,  and  these  two 
conditions  must  exist  concurrently.^*  The  so-called  war  bonus 
tax  imposed  by  the  Massachusetts  statutes  on  certain  foreign  and 
domestic  corporations,  to  be  computed  upon  their  net  incomes,  is 
an  excise  and  not  a  property  or  strict  income  tax.  They  impose 
an  additional,  special  and  temporary  excise  upon  the  corporate 
franchise  in  the  case  of  domestic  corporations  and  upon  the 
privilege  of  conducting  intrastate  business  within  the  state  in 

9  People  V.  Pord  Motor  Co.,  —  sion,  232  N.  Y.  42,  133  N.  E.  122, 
Cal.  — ,  204  Pac.  217.  aff'g  198  N.  Y.  App.  Div.  963,  189 

10  Air-Way     Eleetrio     Appliance       N.  Y.  Supp.  952. 

Corp.  V.  Archer,  279  Fed.  878.  It  is  a  charge  upon  the  privilege 

11  Salem  &  Pennsgrove  Traction  granted  such  a  corporation  to  do 
Co.  V.  State  Board  of  Taxes  &  business  in  the  state  when  and  as 
Assessments,  —  N.  J.  L.  — ,  117  such  privilege  is  exercised.  Peo- 
Atl.  401.  pie  V.  Knapp,  229  N.  Y.  502,  128 

12  Public  Acts  1921,  Act  85.  Ee-  N.  E.  892,  rev'g  judgment  191  N.' 
public  Acceptance  Corp.  v.  De  Y.  App.  Div.  132,  180  N.  Y.  Supp. 
Land,  275  Fed.  632;  Union  Steam  775. 

Pump    Sales    Co.    v.    Secretary    of  14  People   v.   Knapp,   229   N.   Y. 

State,   216  Mich.   261,   185   N.   W.  502,  128  N.   E.   892,  rev'g  191  K. 

353.  Y.  App.  Div.  132,  180  N.  Y.  Supp. 

13  People  V.  State  Tax  Commis-  775. 
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the  case  of  foreign  corporations.^^  The  tax  imposed  by  the 
Massachusetts  statute  on  foreign  corporations  having  a  usual 
place  of  business  in  the  std!te  or  engaged  there  in  construction 
work,  measured  by  the  sum  of  a  percentage  on  the  value  of  the 
corporate  assets  employed  in  the  state  and  a  percentage  on  the 
net  income  of  the  corporation  derived  from  business  carried  on 
by  it  in  the  state,  is  an  excise  and  not  a  property  tax.^^  And 
so  is  the  tax  provided  for  by  the  statute  of  that  state  requiring 
foreign  corporations  to  pay  an  excise  tax  on  the  par  value  of 
their  authorized  capital  stock.^''  The  tax  imposed  by  the  Massa- 
chusetts statute  upon  every  domestic  corporation  with  respect 
to  the  carrying  on  or  doing  business  by  it  is  an  excise  tax  on 
the  commodity  of  exercising  the  corporate  franchise,  and  not  a , 
tax  on  property  or  on  income,  although  both  property  and  in- 
come are  used  as  a  basis  for  its  calculation.^*  The  holding  of  a 
stockholders'  meeting  is  an  act  of  carrying  on  business.^* 

A  state  may  require  as  the  condition  of  a  grant  to  do  business 
to  a  corporation  payment  of  a  specific  sum,  based  on  its  gross 
receipts,  or  of  any  sum  to  be  ascertained  in  any  convenient  mode 
the  legislature  may  prescribe.^"  Under  the  New  York  statute 
imposing  an  annual  franchise  tax  on  corporations,  payable  in 
advance,  based  on  the  net  income  of  the  corporation  for  the 
previous  year  as  shown  by  the  report  which  it  is  required  to 
file,  the  corporation  may  report  its  net  income  for  the  previous 
calendar  year  or  for  its  previous  fiscal  year,  where  its  fiscal  year 
does  not  coincide  with  the  calendar  year,  but  in  either  case  the 
tax  must  be  based  on  the  net  income  for  one  year,  and  cannot 
legally  be  based  on  the  income  for  a  longer  period.^^     Under 

IB  Stat.  1918,  chs.  253,  255,  549,  now  a.  L.  ch.  63.  Springdale 
which  were  revived  and  extended      Finishing  Co.  v.  Com.,  —  '. 


for  a  further  period  by  Stat.  1919,  136  N.  E.  250. 

c.  342.     Eaton,  Crane  &  Pike  Co.  19  Springdale    Finishing    Co.    v. 

V.  Com.,  237  Mass.  523,  130  N.  B.  Com.,  —  Mass.  — ,  136  N.  E.  250. 

99-  20  Bergen      Aqueduct      Co.      v. 

16  St.  1919,  ch.  355,  §§  14-22,  as  State  Board  of  Taxes  &  Asseas- 
amended  by  St.  1920,  ch.  549.  ments,  95  N.  J.  L.  486,  112  Atl. 
Judsou  Freight  Forwarding  Co.  v.  881. 

Com.,  —  Mass.  — ,  136  N.  E.  375.  21  In   June,   1920,   a   corporation 

17  American  Uniform  Co.  v.  reported  its  net  income  for  the 
Com.,  237  Mass.  42,  129  N.  E.  622.  calendar    year    1919,    which     was 

18  Tax  imposed  by  St.  1919,  ch.  coincident  with  its  last  fiscal  year 
355,  as  amended  by  St.   1920,  ch.  as  thea  established,  on  which  the 
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the  New  York  statute  as  it  read  in  1919  a  newly  organized 
domestic  corporation,  having  no  real  property  and  no  tangible 
personal  property,  and  all  of  whose  property  is  situated  and  all 
of  whose  business  is  done  in  the  state,  and  which  had  no  income 
during  the  preceding  year,  is  subject  to  a  minimum  tax  of  not 
less  than  one  mill  on  each  dollar  of  its  entire  capital  stock,  with 
a  minimum  tax  of  ten  dollars.^^ 

The  franchise  tax  imposed  upon  domestic  corporations  in  Ala- 
bama is  imposed  upon  corporate  existence,  and  not  corporate 
activity  or  exerted  corporate  function,  and  a  corporation  can- 
not avoid  or  escape  it  by  even  complete  corporate  inactivity,  and 
it  may  be  collected  from  a  corporation  for  which  a  receiver  has 
been  appointed.^^  The  Massachusetts  statute  providing  for  a 
tax  upon  every  domestic  corporation  with  respect  to  the  carry- 
ing on  or  doing  business  by  it  operates  to  impose  an  excise  for 
carrying  on  business  for  a  less  period  than  one  year  in  cases 
where  business  is  not  carried  on  for  an  entire  year.^*  That  the 
income  period  established  by  the  statute  is  not  coincident  with 
the  assessment  day  respecting  the  corporate  excess  does  not 


tax  commission  computed  its  tax 
for    the    tax    year    from    Nov.    1, 

1920,  to  Oct.  31,  1921,  which  was 
paid  in  Dec,  1920.  Meanwhile 
the  corporation,  with  the  permis- 
sion of  the  federal  authorities, 
changed  its  fiscal  year  so  that  it 
would  begin  on  June  1  and  end 
on  May  31  in  each  year.  The 
commission  then  required  it  to 
make  a  supplemental  return  for 
the   tax   year  Nov.    1920,   to   Oct. 

1921,  of  its  net  income  from  Dec. 
31,  1919,  to  May  31,  1920,  and 
assessed  an  additional  tax  against 
■it  based  on  such  net  income. 
Held  error,  since  the  commission 
had  no  power  to  base  the  tax  on 
the  net  income  for  17  months. 
People  ex  rel.  Frederick  H.  Cone 
&  Co.  V.  Law,  201  N.  Y.  App. 
Div.  167,  194  N.  Y.  Supp.  778. 

22  People  ex  rel.   Heyden   Chem- 
ical Co.  of  America,  Inc.  v.  Law, 


203   N.   Y.   App.   Div.   375,   196  N. 
Y.  Supp.  653. 

23  A  franchise  tax  imposed  by 
constitution  and  statute  upon  all 
domestic  corporations  cannot  be 
avoided  by  the  creation  of  a  re- 
ceivership. State  V.  Bradley,  207 
Ala.  677,  93  So.  595. 

24  Springdale  Mnishing  Co.  v. 
Com.,  —  Mass.  — ,  136  N.  E.  250. 

Under  Mass.  St.  1919,  eh.  355, 
as  amended  by  St.  1920,  ch.  549, 
where  tax  was  assessed  against  a 
corporation  as  of  April  1,  1920, 
and  paid,  and  it  continued  to  do 
business  up  to  July  29,  1920,  when 
it  conveyed  all  its  assets  and  busi- 
ness to  a  foreign  corporation,  it 
was  held  proper  to  assess  an  addi- 
tional tax  against  it  based  on  its 
net  income  from  Jan.  1  to  July  29, 
1920.  Springdale  Finishing  Co.  v. 
Com.,  —  Mass.  — ,  136  N.  E.  250. 
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affect  the  validity  of  the  excise.''^  In  view  of  the  fact  that  the 
Massachusetts  statute,  imposing  an  excise  tax  on  street  railway- 
companies  based  on  their  gross  earnings  for  a  complete  year, 
does  not  provide  for  prorating  the  tax  between  different  operat- 
ing companies  where  there  has  been  a  change  of  ownership 
during  the  tax  year  and  does  not  require  a  company  not  operating 
on  September  30th  to  file  a  return,  and  of  the  further  fact  that 
such  an  apportionment  could  not  be  made  without  altering  the 
prescribed  method  of  assessment,  where  the  lines  of  an  insolvent 
company  are  operated  by  a  receiver  during  the  first  part  of  the 
tax  year  and  are  then  sold  and  are  thereafter  operated  by  the 
purchaser,  the  court  will  not  apportion  the  tax  between  the  pur- 
chaser and  the  receiver  so  as  to  require  the  latter  to  pay  a  part 
of  it.26 

§  4606.  Capital  stock.  The  term  ' '  capital  stock, ' '  as  used  in 
taxing  statutes,  has  been  given  various  different  meanings,  and 
hence  a  reference  to  the  context  is  necessary  to  determine  the 
meaning  to  be  given  to  it  in  any  particular  statute.^''^  "Capital 
stock ' '  and  ' '  corporate  property ' '  are  sometimes  used  as  synony- 
mous terms  in  such  statutes.^*  "Capital  stock,"  as  used  in 
the  Illinois  Eevenue  Act  relating  to  the  taxation  of  railroad 
companies,  does  not  mean  the  shares  of  stock,  but  designates  the 
property  of  the  corporation  subject  to  taxation.^®  "It  embraces 
all  the  property  belonging  to  the  corporation,  including  all  its 
rights,  contracts,  privileges,  good  will,  and  everything  of  value 
that  appertains  or  belongs  to  the  corporation,  of  any  character  or 
description,  whether  tangible  or  intangible,  corporeal  or  in- 
corporeal. ' '  ^^  The  moneyed  capital  of  a  corporation  means  more 
than  its  capital  stock,  and  includes  all  the  money  actually  in- 
vested in  the  business.^^    A  tax  on  the  capital  of  a  corporation 

2B  Springdale    Finishing    Co.    v.  29  Illinois  Cent.   R.  Co.  v.   Carr, 

Com.,  —  Mass.  — ,  136  N.  E.  250.  302  111.  172,  134  N.  E.  138. 

26  Archibald  McNeil  &  Sons  Co.  30  Illinois  Cent.  E.  Co.  v.  Carr, 
V.  Bay  State  St.  Ey.  Co.,  282  Fed.  302  111.  172,  134  N.  E.   138. 

338.  31  In    re    Assessment    of    Chiek- 

27  Central  Union  Trust  Co.  of  asha  Cotton  Oil  Co.,  80  Okla.  101, 
New  York   v.  Edwards,   287   Fed.      194  Pae.  215. 

324,  afe'g  282  Fed.  1008. 

28  Sloan    v.    City    of    Columbia, 
144  Tenn.  197,  232  S.  W.  663. 
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is  a  tax  on  the  property  in  which  that  capital  is  invested.'^  The 
Arkansas  statute  imposing  on  every  corporation  organized  and 
"doing  business"-  under  the  laws  of  that  state  a  tax  upon  that 
portion  of  its  capital  stock  employed  in  the  state  applies  to  a 
corporation  which  invests  its  capital  in  the  state,  although  it 
transacts  no  other  business.  "Doing  business,"  as  used  in  the 
statute,  is  not  confined  to  activity  in  the  prosecution  of  the  busi- 
ness specified  in  the  corporation's  charter.** 

A  tax  on  the  capital  of  a  corporation  based  on  a  valuation  in- 
•  eluding  property  situated  outside  of  the  state  is  improper.**  So 
in  determining  the  excess  value  of  the  capital  stock  of  a  domestic 
corporation  over  its  tangible  property  listed  for  taxation,  it  is 
improper  to  include  in  such  excess  the  value  of  tangible  property 
of  the  corporation  in  another  state.**  A  mere  holding  company 
chartered  in  another  state  solely  for  the  purpose  of  holding  the 
stock  of  subsidiary  companies  can  have  no  property  in  Pennsyl- 
vania which  is  subject  to  the  capital  stock  tax  under  the  laws  of 
that  state,  though  it  does  business  there  and  has  personal  prop- 
erty there  which  is  liable  to  a  personal  property  tax  under  its 
laws.*®  It  is  proper  to  base  the  assessment  of  a  capital  stock  tax 
against  a  domestic  corporation  owning  property  outside  of  the 
state  on  such  portion  of  the  valuation  of  the  capital  stock  as  the 
whole  taxable  assets  in  the  state  bears  to  the  whole  assets  of 
the  corporation,  or  in  other  words,  to  fix  the  proportion  of  the 
tax  to  be  paid  by  deducting  the  full  value  of  the  property 
located  outside  of  the  state  from  the  total  assets  of  the  corpora- 
tion.*'' 

In  Arkansas  the  taxable  value  of  the  capital  stock  is  ascer- 
tained by  deducting  the  value  of  the  corporation's  tangible 
property  otherwise  assessed  from  the  market  value  of  the  shares 
of  stock.**  Under  this  rule  there  is  no  taxable  value  of 
the  capital  stock  of  a  foreign  corporation  where  its  value  does 

32  Com.  V.  Union  Shipbuilding  85  Schlosser  Bros.  v.  Huff,  74 
Co.,  271  Pa.  403,  114  Atl.  257.  Ind.  App.  231,  128  N.  E.  854. 

33  As  where  a  eoal  company  and  36  Appeal  of  Gallery,  272  Pa. 
a    mining    company   owned    by    it  255,  116  Atl.  222. 

lease    eoal    lands    in    which    their  37  Com.    v.    Union    Shipbuilding 

capital  is  invested.    Arkansas  An-  Co.,  271  Pa.  403,  114  Atl.  257. 

thracite    Coal    Co.    v.    State,    149  38  State    v.    Eagle   Lumber    Co., 

Ark.  28,  231  S.  W.  184.  149  Ark.  6,  231  S.  "W.  180. 

34  Com.    V.    Union    Shipbuilding 
Co.,  271  Pa.  403,  114  Atl.  257. 
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not  exceed  the  other  property  of  the  corporation  otherwise  taxed 
in  the  state  and  it  does  not  appear  that  it  owns  any  other  prop- 
erty elsewhere.''  In  Illinois  the  share  of  the  capital  stock  of 
a  railroad  company  to  be  taxed  is  to  be  ascertained  by  deducting 
the  value  of  the  company 's  tangible  property  from  the  value  of 
all  of  its  property,  tangible  or  intangible,  real,  personal,  or 
mixed,  including  the  franchise  granted  by  the  state.*"  Under 
the  rule  adopted  in  Illinois  for  ascertaining  the  fair  cash  value 
of  the  capital  stock  and  franchise  of  cemetery  corporations  and 
other  corporations  of  like  character,  and  for  the  assessment  of 
the  same  or  so  much  thereof  as  may  be  found  to  be  in  excess  of 
the  equalized  value  of  the  corporation's  tangible  assets,  the  fair 
cash  value  of  the  shares  of  capital  stock  and  the  amount  of  the 
indebtedness,  except  indebtedness  for  current  expenses,  etc.,  are 
added  together;  the  amount  so  obtained  is  then  equalized  by  the 
tax  commission,  so  that  the  property  of  such  companies  shall  be 
assessed,  as  nearly  as  practicable,  upon  a  uniform  basis  with 
other  property  throughout  the  state ;  from  the  aggregate  amount 
so  determined  and  equalized  is  deducted  the  aggregate  equalized 
valuation  of  all  the  tangible  property  of  the  corporation,  and 
one-half  of  the  remainder,  if  any,  is  held  to  be  the  assessed  value 
of  the  capital  stock  and  franchises  of  the  corporation]  over  and 
above  its  tangible  property.*^  The  Pennsylvania  statute  pro- 
vides that  the  value  of  each  share  of  capital  stock  shall  be  ascer- 
tained by  adding  together  so  much  of  the  capital  stock  paid  in, 
the  surplus,  and  undivided  profits  as  is  not  invested  in  shares  of 
stock  of  corporations  liable  to  pay  to  the  state  a  capital  stock 
tax  or  tax  on  shares,  and  dividing  this  amount  by  the  number 
of  shares.^  A  corporation  has  a  right  to  purchase  securities 
from  any  fund  it  pleases,  and  if  it  purchases  nontaxable  securi- 

89  state  V.  Eagle  Lumber  Co.,  empt  land  on  the  ground  that  the 
149  Ark.  6,  231  S.  W.  180.  question    was    not    properly    pre- 

40  Illinois  Cent.  R.  Co.  v.  Carr,      sented   by   the    record. 

302  HI.  172,  134  N.  E.  138.  42  That  which  is  to  be  deducted 

41  Oak  Ridge  Cemetery  Corpora-  under  this  provision  is  not  all  the 
tion  V.  Tax  Commission,  299  111.  nontaxable  assets  held  by  the  com- 
430,  132  N.  E.  553.  In  the  above  pany,  but  only  so  much  thereof 
case  the  court  refused  to  consider  as  was  purchased  out  of  the  capi- 
whether  the  tax  commission  tal  stock  pa^d  in,  the  surplus, 
should  have  credited  a  cemetery  and  the  undivided  profits.  Com. 
corporation  with  the  equalized  v.  Hazelwood  Savings  &  Trust 
value    of   its    exempt    and   nonex-  Co.,  271  Pa.  875,  114  Atl.  368. 
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ties  of  the  kind  specified  wholly  out  of  capital  stock  account,  the 
whole  value  thereof  may  be  deducted.  But  if  it  does  not  prove 
that  they  were  so  purchased,  it  cannot  complain  of  the  action 
of  the  taxing  authorities  in  apportioning  their  value  be- 
tween the  value  of  its  capital  stock  and  that  of  its  invested 
assets  not  included  in  capital  stock  and  deducting  from  the 
former  only  the  proportion  thus  arrived  at.**  The  Virginia 
statutes  provide  for  a  graduated  license  tax  on  merchants, 
based  upon  the  gross  amount  of  the  purchases  made  by  the 
merchant  and  reported  to  the  taxing  officials,  and  such  tax 
is  in  lieu  of  all  taxes  for  state  purposes  on  the  capital  actually 
employed  in  the  business,  and  for  the  taxation  of  manufacturers 
by  an  ad  valorem  tax  upon  the  amount  of  capital  invested  in 
the  business  not  otherwise  taxed.  These  provisions  require  a 
manufacturing  corporation,  which  is  also  doing  business  as  a 
merchant,  to  make  an  absolute  severance  of  its  manufacturing 
capital  from  the  capital  used  by  it  in  its  mercantile  business.** 
Only  so  much  of  the  capital  of  such  a  corporation  as  is  in  fact 
devoted  to  its  manufacturing  business  is  to  be  taxed  as  capital 
invested  in  that  business.**  In  Mississippi  banks  are  not  taxed 
on  their  specific  property,  other  than  real  estate,  in  which  their 
capital  is  invested,  but  in  lieu  thereof  on  the  aggregate  value  of 
the  shares  into  which  their  capital  stock  is  divided,  in  determin- 
ing which  the  bank's  accumulations,  surplus  and  unpaid  divi- 
dends must  be  taken  into  account.  The  shares  must  be  assessed 
to  the  bank  at  their  true  value,  and  hence  the  statement  of  the 
sum  of  its  undivided  profits,  surplus  and  accumulations  which 
it  is  required  to  give  to  the  assessor  should  give  the  sum  of  thesis 
items  as  they  actually  exist  rather  than  that  which  is  carried 
on  its  books  as  such.*®  In  Iowa  the  net  actual  value  of  bank 
capital  stock  must  be  determined  from  the  statement  showing 

43  Com.  V.  Hazelwood  Savings  &  charged  at  the  prime  cost  of  man- 
Trust  Co.,  271  Pa.  375,  114  Atl.  ufacture,  in  which  case  such  goods 
368.  can  no  longer  be  regarded  for  pur- 

44  Com.  V.  Craddoek-Terry  Co.,  poses  of  taxation,  as  capital  in- 
129  Va.  62,  105  S.  E.  576.  vested     in      the      manufacturing 

4BIt  may  impose  upon  its  mer-  branch   of  the  business.     Com.   v. 

cantile  branch  the  entire   expense  Craddock-T'erry    Co.,    129    Va.    62, 

of  selling  and  distributing  its  man-  105   S.  E.   576. 

ufaetured    goods,    by    transferring  46  Bank  of  Commerce  v.  Adams 

to  it  from  the  manufacturing  County,  —  Miss.  — ,  93  So.  442. 
branch    all    maniLfactured    goods, 
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the  amount  of  capital  stock,  surplus,  and  undivided  earnings 
which  the  bank  is  required  to  furnish  to  the  assessor  and  which 
must  be  predicated  upon  its  books,  and  the  assessor  has  no  right 
to  allow  a  claim  for  deduction  for  slow,  doubtful  and  bad  paper 
made  in  the  bank's  statement,  where  such  paper  has  not  been 
charged  off  on  the  bank's  books.*'''  Some  of  the  statutes  provide 
for  the  deduction  of  the  value  of  real  estate  owned  by  the  corpora- 
tion **  and  of  any  bona  fide  indebtedness  owed  by  it  *'  in  fixing 
the  value  of  its  capital  stock.  Taxes  due  the  federal  government 
are  /lot  to  be  deducted  in  determining  the  net  value  of  a  corpora- 
tion's  moneyed  capital,  surplus  and  undivided  profits  for  the 
purpose  of  assessment  under  the  Oklahoma  statute.^" 

Where  a  corporate  excess  tax  on  its  capital  stock  is  a  tax  for 
the  year  in  which  it  is  assessed,  a  corporation  is  not  liable  for 
such  a  tax  assessed  against  it  in  a  year  in  which  it  did  no  business 
in  the  state.^^ 

§  4607.  Territorial  limitations  on  power  to  tax.  The  power 
of  taxation  is  coextensive  with  sovereignty.  A  state  may  tax 
all  property  having  a  situs  within  its  territorial  jurisdiction,*^ 
but  it  cannot  lawfully  impose  taxes  upon  persons  or  property 

WAvoca   State   Bank   v.   Burke,  Trust    Co.,    —   Ind.    App.    — ,    136 

193    Iowa    i055,    188    N.    W.    675;  N.  E.  26. 

followed  in   Citizens'   State   Bank  50  In    re    Assessment    of    Chiek- 

of  Oakland  v.  Burke,  —  Iowa  — ,  asha  Cotton  Oil  Co.,  80  Okla.  101, 

188  N.  W.   677.  194    Pac.    215. 

48  Under  the  Iowa  statute  the  51  The  excess  tax  provided  for 
amount  of  capital  actually  in-  by  the  Ehode  Island  Tax  Act  of 
vested  in  real  estate  is  to  be  de-  1912  is  a  tax  for  the  year  in 
ducted  and  not  merely  the  which  it  is  assessed.  Hence  a  eor- 
amount  at  which  such  real  estate  poratiou  which  was  dissolved  and 
is  assessed.  Citizens '  State  Bank  ceased  to  do  business  on  Dec.  31, 
of  Oakland  v.  Burke,  —  Iowa  — ,  1919,  was  not  liable  for  the  tax 
188  N.  "W.   677.  assessed    against    it    on    June     1, 

A  leasehold  interest  in  land  1920,  the  statute  requiring  the  as- 
under a- lease  for  99  years  and  a  sessment  to  be  made  on  the  first 
bank  building  erected  by  the  business  day  of  June  in  each  year, 
lessee  thereon  are  personal  prop-  Jennings  v.  United  States  Bobbin 
erty  under  the  Indiana  statute,  &  Shuttle  Co.,  —  E.  I.  — ,  117  Atl. 
nnd    not     an     ownership     in    real  647. 

estate.     Sims  v.  Fletcher  Savings  58  State      v.      Pittsburgh     Plate 

&  Trust  Co.,  —  Ind.  App.  — ,  136  Glass   Co.,   147   Minn.   339,   180   N. 

N.  E.  26.  W.  108. 

49  Sims    V.    Fletcher    Savings    & 
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residing  or  situated  beyond  its  territorial  limits.^^  And  this 
rule  applies  to  counties  and  municipalities  as  well  as  to  states.^* 
In  general,  in  taxing  local  revenue  or  local  property,  a  state 
may  not  include  anything  outside  of  its  borders  which  cannot  be 
said  to  contribute  any  part  of  its  value  to  local  assets.^*  Prop- 
erty must  have  either  an  actual  or  constructive  situs  within  a 
state  in  order  to  give  it  a  taxable  situs  therein.  A  state  has 
power  to  fix  the  time  at  which  property  within  its  jurisdiction 
may  acquire  a  taxable  situs,  but  it  cannot  fix  the  taxable  situs 
of  a  thing  which  has  never  come  into  the  state  and  over  which 
it  has  no  jurisdiction  and  no  control.^*  Under  the  due  process 
of  law  clause,  a  state  cannot,  tax  property  of  a  foreign  corpora- 
tion which  is  neither  located  nor  used  within  the  confines  of  the 
state. ^'''  A  state,  under  the  guise  of  granting  to  a  foreign  corpora- 
tion the  privilege  of  doing  an  intrastate  business,  may  not  as  a 
condition  impose  upon  it  taxes  which  in  fact,  though  not  in 
name,  are  levied  upon  its  assets  outside  of  the  state.^*  And  in 
taxing  the  property  of  such  a  corporation  which  is  within  its 
territorial  limits  it  may  look,  beyond  its  borders  only  for  the 
purpose  of  ascertaining  the  true  value  of  the  property  within  its 
borders.*'  A  state  statute  which  imposes  an  excise  tax  or  license 
fee  of  a  given  per  cent  of  the  total  capital  stock  of  a  foreign 
corporation  or  the  total  amount  of  an  increase  of  stock,  when 
only  a  portion  of  such  stock  is  represented  by  the  property  and 

68  state      V.      Pittsburgh     Plate  64  Great   Southern  Life  Ins.   Co. 

Glass   Co.,   147  Minn.   339,   180  N.  v.  City  of  Austin,  —  Tex.  — ,  243 

W.   108.  S.  W.  778,  rev'g  —  Tex.  Civ.  App. 

No    sovereignty    or    taxing    dis-  — ,  211  S.  W.  482. 

trict    can    exercise    the    power    of  66  Gorham    Mfg.    Co.   v.    Travis, 

taxation    except    as    to    property  274    Fed.    975. 

actually    or   constructively    within  66  In    re    Harkness'    Estate,    83 

its    jurisdiction.      Great    Southern  Okla.    107,    204   Pao.    911. 

Life   Ins.   Co.    v.    City   of   Austin,  57  General  Elec.  Co.  v.  Stewart, 

—  Tex.  — ,   243  S.  W.   778,   rev'g  60  Mont.  387,  199  Pac.  911;  J.  L 

—  Tex.  Civ.  App.  — ,  211  S.  W.  Case  Threshing  Mach.  Co.  v. 
482.  Stewart,   60   Mont.   380,   199   Pac. 

Tangible  or  intangible  property  909. 

cannot  be  taxed  in  a  state  other  68  Gorham    Mfg.    Co.   v.    Travis, 

than  that  in  which  it  is  situated  274   Fed.    975. 

and   used.     Utah-Idaho   Sugar   Co.  59  Utah-Idaho  Sugar  Co.  v.  Salt 

v.  Salt  Lake  County,  —  Utah  — ,  Lake  County,  —  Utah  — ,  210  Pac. 

210    Pac.    106.  106. 
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business  of  the  corporation  in  the  state,  violates  the  due  process 
clause  of  the  Fourteenth  Amendment,  whether  the,  corporation 
is  engaged  in  interstate  or  intrastate  commerce.®"  But  such  a 
statute  may  be  valid  if  it  imposes  the  tax  only  upon  the  propor- 
tion of  the  total  capital  stock  represented  by  the  property  and 
business  of  the  corporation  in  the  state  imposing  the  tax,  or  if 
it  provides  a  reasonable  minimum  charge  to  be  imposed  without 
reference  to  the  total  capital  stock. ^^  In  valuing  the  property 
of  railroad,  telegraph,  and  sleeping  car  companies,  and  the  like, 
operating  in  several  states,  for  purposes  of  taxation  in  one  of 
such  states,  the  entire  property  of  the  company  in  all  the  states 
in  which  it  operates  may  be  taken  as  a  unit,  taking  into  con- 
sideration the  uses  to  which  it  is  put  and  all  the  elements  making 
up  aggregate  value,  and  a  proportion  of  the  whole  properly  and 
fairly  ascertained  may  be  taxed  by  the  particular  state  without 
violating  the  Federal  Constitution.  This  is  commonly  known  as 
the  unit  rule.®^  The  rate  of  taxation  in  the  case  of  a  franchise 
tax  on  a  public  service  corporation  having  lines  or  mains  both 
within  and  without  the  state  for  business  done  within  the  state 
may  be  made  to  depend  upon  its  entire  gross  receipts,  in- 
cluding those  from  business  done  without  the  state.*'  The  in- 
tangible property  of  a  foreign  railroad  company  subject  to 
local  taxation  is  not  to  be  estimated  alone  according  to  the 
business  done  on  that  division  of  the  railway  system'  located 
within  the  taxing  authority,  but  is  to  be  proportioned  accord- 

60  General  Elee.  Co.  v.  Stewart,  its  gross  receipts  from  its  busi- 
60  Mont.  387,  199  Pac.  911;  J.  I.  ness  within  the  state,  based  on 
Case  Threshing  Maeh.  Co.  v.  the  mileage  of  its  mains  within 
Stewart,  60  Mont.  380,  199  Pae.  the  state  are  less  than  that 
909.  amount.     The  tax  is  computed  for 

61  J.  I.  Case  Threshing  Mach.  the  business  done  in  the  state 
Co.  V.  Stewart,  60  Mont.  380,  199  upon  such  proportion  of  the  gross 
Pac.  909.  receipts  as  the  length  of  the  mains 

62  State  V.  Pullman  Co.,  —  Wis.  in  the  streets  or  public  places  in 
— ,   189   N.   W.   543.  the  state  bears  to  the  whole  length 

68  Under  the  New  Jersey  stat-  of  the  mains,  but  the  total  re- 
nte, where  the  entire  gross  re-  ceipts  are  the  basis  for  determin- 
ceipts  -<f.  a  water  company,  having  ing  the  rate.  Bergen  Aqueduct 
lines  within  and  without  the  Co.  v.  State  Board  of  Taxes  & 
state,  e^etied  $50,000,  it  is  taxed  Assessments,  95  N.  J.  L.  486,  112 
at  the  rate  of  5  per  cent,  .although  Atl.  881. 
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ing  to  the  business  done  over  the  entire  system  of  which  the 
local  line  or  division  is  a  part.^*  In  the  case  of  a  cor- 
poration which  employs  only  a  part  of  its  capital  within  the 
state,  the  franchise  tax  provided  for  by  the  Missouri  statute 
is  to  be  measured  by  the  proportion  of  the  corporation's  capital 
stock  and  surplus  employed  in  the  state  and  not  by  the  capital  so 
employed  alone. ^^  Determining  the  value  of  the  franchise  of  a 
foreign  corporation  subject  to  taxation  in  a  state  where  it  does 
business  by  deducting  the  value  of  its  tangible  property  from 
its  total  assets  and  then  taking  that  percentage  of  this  difference 
represented  by  the  ratio  between  the  intrastate  business  in  the 
State  and  the  total  business  of  the  corporation,  does  not  violate 
the  Fourteenth  Amendment.®^  The  system  adopted  by  the  Cali- 
fornia Constitution  for  the  apportionment  of  interstate  earnings 
in  the  ease  of  a  company  operating  partly  within  and  partly 
without  the  state,  that  the  gross  receipts  within  the  state  shall  be 
deemed  to  be  all  receipts  from  business  beginning  and  ending 
within  the  state,  and  a  proportion,  based  upon  the  proportion 
of  the  mileage  within  the  state  to  the  entire  mileage  over  which- 
such  business  is  done,  of  receipts  on  all  business  passing  through, 
into  or  out  of  the  state,  does  not  draw  to  the  state  earnings  de- 
rived from  capital  or  property  elsewhere  situated,  and  the 
method  so  adopted  for  ascertaining  local  values  is  wholly  un- 
objectionable.®'' The  New  York  statute  requiring  foreign  cor- 
porations to  pay  a  tax  on  their  local  incomes  for  the  privilege 
of  doing  business  in  the  state,  providing  for  an  allocation  in 
accordance  with  a  formula  which  divides  the  total  income  of  a 
corporation  subject  to  its  provisions  in  a  proportion  determined 
by  the  relative  values  of  the  sum  of  its  property  everywhere  and 
of  the  sum  in  New  York,  each  sum  being  made  up  of  the  value 
of  its  real  and  personal  property,  of  its  accounts  receivable  for 
sales  and  services,  and  of  the  shares  in  other  corporations  owned 
by  it,  and  which  gives  to  the  taxpayer  a  right  to  a  hearing  after 
notice  of  assessment,  at  which  the  assessors  may  reassess  the 
tax  according  to  the  law  and  the  facts,  is  valid  on  its  face,®*  and 

64  Com.  V.  Southern  E.  Co.,  193  66  People  v.  Ford  Motor  Co.,  — 
Ky.   474,   237   S.   W.    11,   citing    7  Cal.   — ,   204   Pac.   217. 
Fletcher  Cyc.  Corp.  pp.  8067-8078.  67  Pullman  Co.  v.  Richardson,  185 

65  St.    Louis-San    Francisco    Ey.  Cal.  484,   197  Pac.  346. 

Co.  V.  Middlekamp,  256  TJ.  S.  226,  68  Gorham    Mfg.    Co.    v.    Travis, 

65  L.  Ed.  905.  274  Fed.  975. 
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so  much  of  the  statute  as  provides  for  a  comparison  of  the  total 
assets  of  the  corporation  with  its  assets  in  the  state  as  a  basis 
for  the  computation  of  the  sum  on  which  the  tax  is  to  be  com- 
puted, is  not,  when  applied  to  a  foreign  corporation  which  has 
derived  no  net  income  from  its  business  within  the  state  for 
the  year,  but  has  derived  a  net  income  from  its  entire  business 
within  and  without  the  state,  invalid  as  imposing  a  tax  on  prop- 
erty outside  of  the  state.®^  The  Massachusetts  statute  imposing 
an  excise  tax  on  foreign  corporations  having  a  usual  place  of 
business  in  the  state  or  engaged  there  in  construction  work, 
measured  by  the  sum  of  a  percentage  on  the  value  of  the  cor- 
porate excess  employed  by  the  corporation  in  the  state  and  a 
percentage  on  its  net  income  derived  from  business  carried  on 
by  it  within  the  state,  avoids  any  attempt  to  tax  property  out- 
side of  the  state  and  violates  no  guaranty  of  the  Federal  Con- 
stitution.'"' Where  a  foreign  railroad  company  owned  all  of 
the  stock  of  a  domestic  railroad  company,  and  held  it  out  to  the 
public  in  its  advertising,  etc.,  as  part  of  its  system,  and  operated 
its  lines  as  a  part  of  such  system  in  the  domestic  company 's  name, 
and  both  companies  had  the  same  board  of  directors  and  the  same 
treasurer,  it  was  held  that  the  lines  of  the  domestic  corporation 
should  be  deemed  to  be  the  property  of  the  foreign  corporation 
in  assessing  its  franchise  tax,  and  the  portion  of  its  intangible 
property  in  the  state  should  be  determined  by  the  proportion 
which  such  lines  bore  to  the  entire  mileage  of  its  system.'^  In 
valuing  Pullman  or  refrigerator  cars  habitually  used  in  a  state 
for  the  purpose  of  taxing  them  there,  such  valuation  need  not 
be  limited  to  the  mere  value  of  the  cars  themselves  used  sepa- 
rately, but  the  state  may  look  to  the  value  of  the  corporation 
beyond  its  borders  in  order,  to  arrive  at  their  true  value,™  and 
may  include  the  intangible  value  due  to  what  may  be  called  the 

69  People  V.  State  Tax  Commis-  ductions    to,   be    made    from    total 

sion,  232  N.  Y.  42,  133  N.  B.  122,  net   income   in    assessing   so-called 

afe'g  198  N.  Y.  App.  Div.  963,  189  war  bonus  taxes,  see  Eaton,  Crane 

N.  Y.  Supp.  952.  &    Pike    Co.    v.    Com.,    237    Mass. 

TO  St.  1919,  ch.  355,  §§14-22,  as  523,  130  N.  E.  99. 

amended    by    St.    1920,    ch.    549.  71  Com.  v.  Southern  R.  Co.,   193 

Judson  Freight  Forwarding  Co.  v.  Ky.  474,  237  S.  W.  11. 

Com.,  —  Mass.  — ,  136  N.  E.  375.  72  State    v.    American    Eefriger- 

Eules  for  .determining  income  of  ator  Transit  Co.,  151  Ark.  581,  237 

foreign    corporation   to   be   appor-  S.  W.  78. 
tioned  to  the  state  and  as  to  de- 
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organic  relation  of  the  property  in  the  state  to  the  whole  sys- 
tem.''* The  Wisconsin  statute  imposing  a  tax  on  corporations 
owning  sleeping  cars,  etc.,  used  on  railroads  in  the  state,  where 
the  ownership  of  the  ears  and  the  lines  of  railroad  over  which 
they  operate  is  not  identical,  providing  that  in  case  of  companies 
doing  business  partly  within  and  partly  without  the  state  the 
tax  commission  shall  assess  such  portion  of  the  entire  property 
as  is  properly  and  legally  apportionable  to  the  state,  taking  into 
consideration  the  value  of  the  entire  ^stem  and  of  that  part 
thereof  within  the  state,  the  earning  capacity  of  the  entire  sys- 
tem and  of  that  part  within  the  state,  its  entire  mileage  and  the 
mileage  within  the  state,  the  car  mileage  of  the  entire  system  and 
the  car  mileage  within  the  state,  and  such  other  information  facts, 
and  circumstances  as  will  aid  it  to  make  a  substantially  just 
and  correct  determination  of  the  valuation  of  so  much  of  said 
property  as  is  subject  to  taxation  in  the  state,  does  not  provide 
for  the  taxation  of  property  outside  of  the  state,  and  an  appor- 
tionment so  made  is  valid.''*  This  statute  further  provides  that 
the  tax  commission  shall  first  find  the  actual  value  in  money  of 
the  entire  amount  of  the  capital  stock  of  the  company  invested 
in  its  business,''*  and  that  from  the  amount  so  obtained  and  de- 
termined it  shall  deduct  the  actual  value  of  aU  its  real  estate 

73  state  V.  Pullman  Co.,  —  Wis.  average   earnings  per  ear  mile  in 
— ,  189  N.  W.  543.  the   state    are   less   than   in   other 

74  State  V.  Pullman  Co.,  ■ —  Wis.  states,    nor    because    the    commis- 
■ — ,    189   N.    W.   543.  sion  failed  to  consider  the  relative 

This  rule  may  be  applied  in  valu-  number  and  mileage   of  steel  and 

ing  and  apportioning  the  property  wooden  cars  used  in  the  state,  al- 

of  the  Pullman  company,  although  though  the  former  cost  more  than 

its   cars    are    operated   under   sep-  the  latter,  where  the  rates  of  fare 

arate    contracts    with    the   various  on  both  were  the  same.     State  v. 

railroads   using  them   and   specific  Pullman   Co.,  —  Wis.  — ,   189  N. 

cars    are    set   apart    and   assigned  W.  543. 

for  use  on  each  separate  line,  and  75, The  term  "capital  stock,"  as 

there  is  no  continuous  passage  of  here  used,   means,  not  the   shares 

cars  between  some  of  the  lines  on  of   stock,   but   includes  the   entire 

which  they  are  operated  and  those  property  of  the  company,  tangible 

operated   in   the   state   where   the  and  intangible.     It  is  not  confined 

tax   is   imposed,    since   there   is   a  to  franchises  granted  by  the  state 

unity  of  use,  and  the  whole  prop-  where     the     company    was     incor- 

erty  may  be  regarded  as  one  plant  porated.     State  v.  Pullman  Co.,  — 

with  a  unit  value.     And  it  is  not  Wis.   — ,   189  N.   W.   543. 
rendered     improper     because     the 
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situate  without  the  state/®  and  the  actual  value  of  all  its  personal 
property  not  used  in  its  business,'"  and  that  the  remainder  shall 
be  taken  and  considered  as  the  actual  value  of  the  capital  stock 
of  the  company  invested  in  its  business.  The  statute  is  not  in- 
valid because  it  does  not  provide  in  greater  detail  the  rules  to 
be  applied  to  determine  the  value  of  the  entire  property  of  the 
'company.'''*  The  doctrine  of  unity  of  use  for  the  purposes  of 
taxation  cannot  properly  be  applied  to  manufacturing  or  other 
similar  plants  or  industries  which,  though  under  common  owner- 
ship, are  used  or  operated  in  different  states  entirely  independ- 
ently of  one  another.'"  It  has  been  said  that,  when  applied  to 
corporations  having  business  in  several  states,  any  effort  at 
allocation  must  be  more  or  less  arbitrary  and  fictitious.*'* 

§4609.  Taxable  situs  and  place — Realty.  Real  estate  may 
only  be  taxed  in  the  state,  county  or  municipality  in  which  it  is 
actually  located.'^  In  Oklahoma  real  estate  is  always  taxed  in 
the  taxing  district  where  it  is  situated.*^ 

§  4610.  —  Personalty  in  general.  At  common  law,  personal 
property  of  every  description  is  taxable  only  at  the  domicile  of 
the  owner,  regardless  of  its  actual  location.**  Tangible  personal 
property  may  have  a  situs  for  taxation  where  it  is  permanently 
kept,  separate  and  apart  from  the  domicile  of  the  owner.**    So 

76  The  statute  requires  the  actual  79  Utah-Idaho  Sugar  Co.  v.  Salt 
value  of  the  property  to  be  de-  Lake  County,  —  Utah  — ,  210  Pac. 
ducted,  and  it  is  improper  to  make       106. 

a   deduction   for   intangible    value  80  Gorham    Mfg.    Co.   v.    Travis, 

connected   with    such   property   in  274  Fed.  975. 

addition  to  its  book  value.     State  81  Great  Southern  Life  Ins.  Co. 

V.  Pullman  Co.,  —  Wis.  — ,  189  N.  v.  City  of  Austin,  —  Tex.  — ,  243 

W.  543.  S.  W.  778,  rev'g  —  Tex.  Civ.  App. 

77  Failure     to     deduct     treasury  — ,  211   S.  W.  482. 

stock  in  estimating  the   value   of  82  In  re  Assessment  of  Chickasha 

the    Pullman    company's    property  Cotton  Oil  Co.,  80   Okla.   101,  194 

by    the    stock    and    bond    method  Pac.  215. 

held  not  to  invalidate  assessment,  83  Great  Southern  Life  Ins.   Co. 

even  if  erroneous,  in  view  of  the  v.  City  of  Austin,  -r-  Tex.  — ,  243 

fact  that  other  methods  of  valua-  S.  W.  778,  rev'g  —  Tex.  Civ.  App. 

tion    were    also    used.      State    v.  — ,   211  S.  W.  482. 

Pullman   Co.,   —  Wis.  — ,   1S9   N.  84  Great   Southern  Life  Ins.   Co. 

W.   548.  V.  City  of  Austin,  —  Tex.  — ,  243 

78  State  V.  Pullman  Co.,  —  Wis.  S.  W.  778,  rev  'g  —  Tex.  Civ.  App. 
— ,  189  N.  W.  543.  — ,  211  S.  W.  482. 
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such  property  may  be  taxed  in  a  state  **  or  town  or  district  *® 
where  it  has  a  fixed  situs  and  is  permanently  located  without 
reference  to  the  domicile  of  the  owner.  In  the  absence  of  stat- 
ute, intangible  and  incorporeal  personal  property  has  no 
locality,  but  accompanies  the  .person  of  the  owner  wherever  he 
goes,  and  for  the  purpose  of  taxation  is  generally  held  to  be 
situated  at  the  domicile  of  the  owner. 8'''  The  general  rule  as  to 
the  situs  of  such  property  may  be  changed  by  the  legislature  ** 
and  certain  classes  of  intangible  property,  such  as  money,  bonds, 
bank  notes  and  shares  of  stock,  may  have  a  situs  for  taxation 
where  they  are  permanently  kept,  separate  and  apart  from  the 
domicile  of  the  owner.*'  So  it  has  been  held  that  the  situs  of 
the  intangible  property  right  of  an  express  company  to  do  an 


86  A  state  has  jurisdiction  to  tax 
tangible  personal  property  having 
a  fixed  situs  within  its  limits  al- 
though it  belongs  to  a  nonresident 
of  the  state.  State  v.  Pittsburgh 
Plate  Glass  Co.,  147  Minn.  339, 
180  N.  "W.  108. 

86  "The  actual  situs  of  personal 
property  having  a  visible  and 
tangible  existence  will  determine 
the  town  or  district  in  which  it 
may  be  taxed  without  reference  to 
the  domicile  of  the  owner. ' '  Illi- 
nois Cent.  E.  Co.  v.  Carr,  302  111. 
172,  134  N.  E.  138. 

87  Great  Southern  Life  Ins.  Co. 
V.  City  of  Austin,  —  Tex.  — ,  243 
S.  W.  778,  rev  'g  —  Tex.  Civ.  App. 
— ,  211  S.  W.  482. 

In  the  absence  of  statute,  incor- 
poreal personal  property  has  no 
locality,  but  accompanies  the  per- 
son of  the  owner  wherever  he  goes, 
and  for  the  purpose  of  taxation  is 
generally  held  to  be  situated  at 
the  domicile  of  the  owner.  Illi- 
nois Cent.  E.  Co.  v.  Carr,  302  111. 
172,   134  N.   E.   138. 

As  a  general  rule  intangible 
property,  such  as  choses  in  action, 
has  its  situs  for  purposes  of  taxa- 
tion at  the  domicile  of  the  owner. 


Westinghouse  Electric  &  Mfg.  Co. 
V.  Los  Angeles  County,  —  Cal. 
— ,  205  Pac.   1076. 

88  The  rule  has  been  changed  in 
Illinois  in  respect  to  the  intangible 
property  of  railroad  companies  by 
the  General  Eevenue  Law  of  1919, 
which  provides  that  an  assessment 
of  such  property  made  by  the 
state  tax  commission  shall  be  ap- 
portioned to  the  several  munici- 
palities in  proportion  to  the  length 
of  the  main  track  of  the  company 
within  such  municipality,  and 
under  this  provision  a  county 
board  of  assessors  and  board 
of  review  has  no  authority 
either  to  make  or  review  an  as- 
sessment against  such  property 
even  though  the  company  has  its 
domicile  in  such  county.  Stocks, 
bonds,  money  and  credits  belong- 
ing to  a  railroad  company  are  in- 
tangible property,  both  under  gen- 
eral rules  and  under  the  statutory 
definition  of  tangible  property. 
Illinois  Cent.  E.  Co.  v.  Carr,  302 
111.  172,  134  N.  E.  138. 

89  Great  Southern  Life  Ins.  Co. 
V.  City  of  Austin,  —  Tex.  — ,  243 
S.  W.  778,  rev  'g  —  Tex.  Civ.  App. 
— ,  211  S.   W.  482. 


1248 


Ch.  59]  Taxation  [§  4610 

express  business  over  lines  of  railroad  companies  under  contracts 
with  them  is  in  the  state  where  such  right  is  exercised."*  A 
foreign  corporation  doing  business  in  the  state  may  be  taxed 
on  the  value  of  cash  registers  leased  to  residents  of  the  state 
under  agreements  giving  the  lessees  an  option  to  purchase,  but 
providing  that  ownership  shall  remain  in  the  lessor  until  desig- 
nated payments  are  made  and  the  lessee  exercises  his  option  to 
buy.  In  such  case  the  situs  of  the  property  is  in  the  state  and 
represents  an  investment  there  of  the  capital  of  a  company 
doing  business  there.  The  fact  that  the  real  object  of  the  leases 
i§  a  sale  of  the  leased  machines  does  not  make  the  tax  in  sub- 
stance one  on  accounts  receivable  rather  than  one  on  tangible 
assets  within  the  state.®^  In  Oklahoma,  where  a  corporation  is 
doing  business  in  more  than  one  county,  its  property  existing  in 
any  particular  county  is  to  be  listed  in  that  county.®^  In  the 
case  of  a  local  corporation,  the  value  of  its  property  and  credits 
existing  in  counties  other  than  that  in  which  the  corporation 
is  located  must  be  deducted  from  the  net  value  of  its  moneyed 
capital,  surplus  and  undivided  profits  as  a  basis  for  assessment 
in  the  county  where  it  is  located.^'  It  has  been  held  that  where 
the  constitution  provides  that  corporations  shall  be  subject  to 
taxation  on  the  property  owned  or  used  by  them  within  the 
territorial  limits  of  the  authority  levying  the  tax,  all  of  the  cor- 
poration's property,  whether  tangible  or  intangible,  must  be 
taxed  in  the  taxing  districts  where  it  is  situated  and  used,  re- 
gardless of  the  corporation's  residence  or  domicile.®*  But  a  con- 
stitutional provision  that  all  property  shall  be  taxed  in  the 
county  where  situated  has  been  held  to  be  merely  declaratory 
of  the  common  law,  and  not  to  preclude  the  legislature  from  fix- 
ing the  taxable  situs  of  personal  property  at  the  domicile  of 
the  owner.'* 

90  Southern  Exp.  Co.  v.  Spigner,  93  In  re  Assessment  of  Chiekasha 
118  S.  C.  413,  110  S.  E.  403,  writ  Cotton  Oil  Co.,  80  Okla.  101,  194 
of  error  dismissed  per  stipulation,      Pae.  215. 

257  U.  S.  669,  66  L.  Ed.  427  (mem.  91  Utah-Idaho  Sugar  Co.  v.  Salt 

dee.).  Lake  County,  —  Utah  — ,  210  Pae. 

91  Com.  V.  National  Cash  Regis-      106. 

ter  Co.,  —  Pa.  — ,  114  Atl.   366,  95  Great  Southern  Life  Ins.  Co. 

271  Pa.  406,  117  Atl.  439.  v.  City  of  Austin,  —  Tex.  — ,  243 

92  In  re  Assessment  of  Chiekasha  S.  W.  778,  rev'g  —  Tex.  Civ.  App. 
Cotton  Oil  Co.,  80  Okla.  101,   194  — ,  211  S.  W.  482. 

Pae.  215. 
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§  4611.  —  Credits.  As  a  general  rule  the  situs  of  credits, 
bills  receivable,  bank  deposits,  bonds,  promissory  notes,  mort- 
gage loans  and  judgments,  for  purposes  of  taxation,  is  at  the 
domicile  of  the  owner,  regardless  of  the  actual  location  of  the 
evidence  of  the  debt  or  the  security  named.'*  But  money  and 
credits  may  acquire  a  situs  for  purposes  of  taxation  in  a  state 
other  than  the  residence  of  the  owner.*''  So  money  and  credits 
•of  an  established  branch  of  a  foreign  mercantile  corporation  have 
a  situs  and  are  taxable  where  the  branch  is  located.'*  Where 
securities  are  used  in  or  as  capital  invested  in  a  business,  or  as 
an  instrumentality  of  such  business,  the  state  may,  by  legisla- 
tion, separate  the  situs  of  such  property  from  the  domicile  of  the 
owner  and  give  it  a  situs  within  the  state  or  taxing  district  where 
it  is  actually  located."  Money  of  a  corporation,  forming  a  part 
of  its  moneyed  capital,  surplus  and  profits  actually  invested  in 
its  business  is  not  exempted  from  assessment  in  the  state  of  the 
corporation's  domicile  although  it  is  on  deposit  in  a  bank  in  an- 
other state.^  The  principle  of  taxing  credits  away  from  the 
domicile  of  the  owner  is  not  controlled  by  the  existence  of  any 
note  or  bond  or  other  written  evidence  of  the  credit  within  the 
taxing  district,  but  is  made  to  depend  on  the  transaction  of  busi- 
ness or  the  employment  of  the  property  sought  to  be  taxed  as 
capital  in  the  transaction  of  a  business  within  the  taxing  state.^ 
Credits  and  other  choses  in  action  can  only  acquire  a  situs  in  a 
state  other  than  that  of  the  domicile  of  the  owner  where  the 
possession  and  control  of  the  property  right  has  been  localized 
in  some  independent  business  or  investment  away  from  the 
owner's  domicile,  so  that  its  substantial  use  and  value  prima- 
rily attach  to  and  become  an  asset  of  the  outside  business.' 

96  Great ,  Southern  Life  Ins.   Co.       Minn.  339,  180  N.  W.  108. 

V.  City  of  Austin,  —  Tex.  — ,  243  99  Great  Southern  Life  Ins.  Co. 

S.  W.  778,  rev'g  —  Tex.  Civ.  App.  v.  City  of  Austin,  —  Tex.  — ,  243 

— ,  211  S.  W.  482.  S.  W.  778,  rev  'g  —  Tex.  Civ.  App. 

97  Westinghouse  Electric  &  Mfg.  — ,  211  S.  W.  482. 

Co.  V.  Los  Angeles  County,  —  Cal.  1  In  re  Assessment  of  Chickasha 

— ,  205  Pae.  1076;   State  v.  Pitts-  Cotton  Oil  Co.,  80  Okla.   101,  194 

burgh  Plate   Glass   Co.,  147  Minn.  Pac.   215. 

339,  180  N.   W.   108.  2  Great  Southern  Life  Ins.  Co.  v. 

98  See  "Westinghouse  Electric  &  City  of  Austin,  —  Tex.  — ,  243  S. 
Mfg.  Co.  V.  Los  Angeles  County,  W.  778,  rev'g  —  Tex.  Civ.  App. 
—   Cal.  — ,   205  Pac.    1076;    State  — ,  211  S.  W.  482. 

V.  Pittsburgh  Plate  Glass  Co.,  147  3  Westinghouse  Electric  &  Mfg. 
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Solvent  credits  belonging  to  a  foreign  corporation  arising  out  of 
business  done  by  it  through  an  agency  in  the  state  are  not  tax- 
able in  the  state,  where  such  agency  is  not  an  independent  busi- 
ness, nor  an  independent  branch  of  the  corporation's  business, 
but  is  a  mere  sales  agency  doing  business  through  and  for  and 
under  the  immediate  control  and  management  of  the  home  ofSce 
of  the  company,  and  such  credits  are  therefore  an  incident  to 
its  business  in  the  state  of  its  domicile*  A  statute  providing 
that  the  situs  of  securities  deposited  by  insurance  companies 
with  the  state  treasurer,  for  purposes  of  taxation  shall  be  at  the 
home  office  of  the  company  does  not  violate  a  constitutional  pro- 
vision requiring  all  property  to  be  taxed  in  the  county  where 
situated.*  Statutes  sometimes  expressly  provide  that  credits  of 
nonresident  corporations  doing  business  in  the  state,  originating 
from  business  done  in  the  state,  are  property  with  its  situs  with- 
in the  state  and  subject  to  taxation  at  the  business  domicile  of 
the  corporation  or  its  business  agent  or  representative  in  the 
state.^  Credits  arising  from  sales  made  and  completed  out  of 
the  state  of  products  manufactured  by  a  foreign  corporation  in 
the  state  do  not  arise  from  business  done  in  the  state  within 
the  meaning  of  such  a  statute,  and  hence  are  not  taxable  iii 
the  state.'  In  Oklahoma  where  a  corporation  is  doing  business 
in  more  than  one  comity,  its  credits  existing  in  any  particular 
county  are  to  be  taxed  there.*  Credits  and  bills  receivable  due 
to  domestic  corporations  are  taxable  in  Louisiana,  whether  they 
arise  from  business  done  within  or  outside  of  the  state.  The 
statutory  limitation  upon  the  right  to  assess  credits  and  bills 
receivable  to  those  arising  from  business  done  in  the  state  ap- 

Co.  V.  Los  Angeles  County,  —  Cal.  the  state  is  sold  upon  orders  which 

— ,  205.  Pac.  1076.  must  be  accepted  at  its  home  office 

4Westinghouse  Electric   &  Mfg.'  in   the   state   of   its   domicile,   and 

Co.  V.  Los  Angeles  County,  —  Cal.  deliveries  are  ordered  to  be  made 

-V,  205  Pac.  1076.  from  there,  and  the  only  incident 

B  Great   Southern   Life    Ins.    Co.  connected   with    such    sales   which 

•J.  City  of  Austin,  —  Tex.  • — ,  243  takes  place  in  the  state  is  the  ship- 

S.  W.  778,  rev  'g  —  Tex.  Civ.  App.  ment   of   lumber   from   the   plants 

— ,  211  S.  W.  482.  there.     Bowman-Hicks  Lumber  Co. 

6  Bowman-Hicks  Lumber   Co.   v.  v.  Cole,  151  La.  303,  91  So.  744. 
Cole,  151  La.  308,  91  So.  744.  sin  re  Assessment  of  Chickasha 

7  As    where    the    output    of    a  Cotton  Oil  Co.,  80  Okla.  101,  194 
foreign      corporation's      lumbering  Pac.  215. 

manufacturing    plants    located    in 
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plies  only  to  credits  and  bills  receivable  belonging  to  nonresi- 
dents.' 

§  4613.  —  Rolling  stock.^"  A  state  may  tax  ears  habitually 
used  in  the  state.^^  So  a  state  may  impose  a  property  tax  on 
refrigerator  cars  belonging  to  a  foreign  corporation  which  are 
regularly  and  habitually  used  in  the  state,  even  though  the  cor- 
poration is  not  doing  business  in  the  state,  since  their  situs  for 
the  purpose  of  taxation  is  there. ^^ 

§4616.  Assessment  and  valuation.^^  Taxes  cannot  be  im- 
posed or  their  collection  enforced  except  in  the  manner  pre- 
scribed .by  law.^*    A  tax  must  be  assessed  in  the  manner  ^^  and 


9  Krauss  Bros.  Lumber  Co.  v. 
Board  of  Assessors,  148  La.  1057, 
88  So.  397. 

10  Apportionment  where  cars 
are  owned  by  a  corporation  doing 
business  within  and  without  the 
state,    see    §  4607,    supra. 

11  State  V.  Pullman  Co.,  -^  Wis. 
— ,  189  N.  W.  543. 

12  State  V.  American  Eef  rigera- 
tor  Transit  Co.,  151  Ark.  581,  237 
S.  W.  78. 

IS  Assessment  of  bridges  across 
navigable  streams  forming  the 
boundary  line  between  Illinois  and 
other  states,  under  the  Illinois 
statute.  People  v.  Keokuk  & 
Hamilton  Bridge  Co.,  295  111.  176, 
129'  N.  E.  87. 

Statutory  method  for  assessing 
mines  in  Idaho,  see  Washington 
Water  Power  Co.  v.  Shoshone 
County,  270  Fed.  377. 

Sulphur  mine  held  not  to  have 
been  assessed  above  its  real  value. 
Methods  of  valuation  considered. 
Union  Sulphur  Co.  v.  Eeid,  271 
Fed.  978. 

Instate  Board  of  Tax  Com'rs 
V.  Belt  Railroad  &  Stock  Yards 
Co.,  —  Ind.  — ,  130  N.  E.  641. 

Taxes  can  only  be  assessed, 
levied   and   collected   in   the   man- 


ner prescribed  by  express  statu- 
tory authority.  Com.  v.  P.  Loril- 
lard  Co.,  129  Va.  74,  105  S.  E. 
683. 

16  In  Iowa  a  mercantile  corpora- 
tion is  assessable  in  the  method 
prescribed  by  Code,  §  1318,  and  an 
assessment  against  it  in  the  man- 
ner prescribed  by  §  1323  relating 
to  assessments  against  stock- 
holders is  invalid.  Union  Petro- 
leum Co.  V.  Indian  Petroleum  Co., 
192  Iowa  1373,  186  N.  W.  439. 

A  failure  of  the  assessor  to  make 
oath  to  an  assessment,  as  required 
by  the  Iowa  statute,  invalidates 
the  assessment,  but  a  failure  to 
physically  attach  an  oath,  duly 
made,  to  the  assessment  rolls  does 
not.  Hannan  v.  First  Nat.  Bank 
of  Council  BlufCs,  Iowa,  269  Fed. 
527. 

Taxes  based  on  a  reassessment 
not  authorized  by  and  contrary  to 
the  statute  are  not  a  legal  charge 
either  against  the  property  or  as  a 
personal  charge  against  the  owner. 
Chicago,  E.  1.  &  G.  Ey.  Co.  v. 
State,  —  Tex.  Civ.  App.  — ,  241 
S.  W.  255. 

In  Indiana  the  State  Board  of 
Tax  Commissioners  has  no  author- 
ity   to    reassess   railroad   property 
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on  the  basis  ^^  prescribed  by  the  statutes,  to  be  valid.  A 
statutory  method  of  assessment  is  exclusive.^''  And  if  the  stat- 
ute prescribes  a  method  of  assessment  which  is  invalid,  the 
assessor  has  no  power  or  authority  to  adopt  a  method  of  his  own 
which  would  have  been  legal  if  it  had  been  prescribed  by  the 
legislature.^*  Holding  an  excepting  provision  in  a  statute  im- 
posing an  excise  tax  to  be  invalid  does  not  work  an  enlargement 
of  the  scope  or  operation  of  other  provisions  with  which  that 
provision  was  enacted  and  which  it  was  intended  to  qualify  or 
restrain.  So  where  a  proviso  prescribing  the  basis  for  assessing 
a  tax  against  certain  (3lasses  of  corporations,  as  railroad  com- 
panies, etc.,  having  lines  within  and  without  the  state,  is  de- 
clared unconstitutional,  the  tax  against  such  corporations  can- 
not be  assessed  on  the  basis  prescribed  by  another  provision  of 
the  same'  statute  applicable  generally  to  corporations  engaged 
in  business  partly  within  and  partly  without  the  state.^'  A 
statute  providing  that  no  tax  shall  be  held  invalid  on  account 
of  any  irregularity  in  any  assessment  does  not  relieve  against 
defects  which  go  to  the  jurisdiction  of  the  body  authorizing  the 
levy.*"    Whether  an  assessment  has  been  made  in  conformity 

at  its  fourth  session  when  said  board  for  and  during  previous 
property  had  been  assessed  at  its 
first  session,  and  no  appeal  had 
been  taken  or  request  for  reassess- 
ment made.  State  Board  of  Tax 
Com'rs  V.  Belt  Eailroad  &  Stock 
Yards  Co.,  —  Ind.  — ,  130  N.  E. 
641. 

In  Texas  when  a  question  of 
valuation  for  taxation  has  been 
once  regularly  referred  to  the 
proper  county  board  of  equaliza- 
tion, the  valuation  of  that  tribunal 
ie  final.  After  the  tax  rolls  are 
made  up  in  accordance  with  the 
final  review  and  action  of  that 
tribunal  and  are  certified  by  such 
board,  their  jurisdiction  over  that 
property  for  assessment  purposes 
for  that  year  is  legally  ended,  and 
they  have  no  authority  to  subse- 
quently make  a  reassessment  on 
the  same  property  to  reach  under- 
valuation   of    it    made    by    such 


years.  Chicago,  R.  I.  &  Gt.  Ry.  Co. 
V.  State,  —  Tex.  Civ.  App.  — , 
241  S.  W.  255. 

16  A  tax  assessed  on  a  basis 
which  the  statute  imposing  it  does 
not  authorize  or  sanction  is  in- 
valid. Davis  V.  "Wallace,  257  U.  S. 
478,  66  L.  Ed.  325. 

17  Union  Petroleum  Co.  v.  Indian 
Petroleum  Co.,  192  Iowa  1373,  186 
N.  W.  439. 

18  Com.  V.  P.  Lorillard  Co.,  129 
Va.  74,  105  S.  E.  683. 

19  North  Dakota  excise  tax  on 
foreign  railroad  companies,  etc. 
Davis  V.  "Wallace,  257  U.  S.  478, 
66   L.   Ed.    325. 

20  As  where  a  tax  is  levied  on 
property  belonging  to  a  state  uni- 
versity whose  property  is  exempt. 
City  of  Detroit  v.  George,  214 
Mich.  664,  183  N.  W.  789. 
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to  one  statute  or  another  is  determinable  ordinarily  from  the 
assessment  roll  itself,  rather  than  from  the  allegations  of  the 
petition  of  the  tax  collector  in  a  suit  to  recover  the  tax,  and, 
the  question  being  one  of  law,  or  mixed  law  and  fact,  the  col- 
lector will  not  be  held  bound  by  an  allegation  in  that  respect 
which  the  court  finds  to  have  been  made  in  error.^^  No  assess- 
ment of  the  franchise  tax  imposed  upon  domestic  corporations 
by  the  Alabp.ma  constitution  and  statutes  is  necessary  or  pos- 
sible. The  rate  and  the  tax  period  are  prescribed  by  law  and 
the  only  possible  inquiry  is  as  to  the  amount  of  the  corporation 's 
paid  up  capital  stock,  and  the  ascertainment  of  the  monetary 
measure  of  the  tax  imposed  and  demandable  in  any  particular 
case  is  a  ministerial,  and  not  a  judicial,  act.^^  Property  which  a 
levying  board  specifically  does  not  intend  to  tax  will  not  be 
taxed  merely  because  general  words  sufficiently  broad  to  in- 
clude it  are  used  in  making  the  levy.^'  Where  taxes  are  as- 
sessed against  a  corporation  owning  real  and  personal  property 
for  a  particular  year,  and  during  that'  year  it  winds  up  its 
affairs  and  ceases  to  do  business,  a  statute  authorizing  the  court 
to  correct  errors  in  the  assessment  book  by  which  injustice 
would  be  done  to  any  taxpayer  does  not  authorize  it  to  abate 
that  portion  of  the  corporation's  taxes  on  its  personal  property 
from  the  date  when  it  ceased  to  operate  to  the  end  of  the  year, 
and  to  fix  and  determine  the  amount  of  taxes  due  on  its  real 
property  for  that  year.^*  A  corporation  is  not  aggrieved  by 
an  assessment  although  it  includes  improper  items,  unless  the 
assessment  as  a.  whole  is  erroneous.^* 

Under  some  statutes  the  operating  property  of  railroads,^®  or 

21  Hughes  V.  City  Trust  &  Sav-  erty  erroneously  includes  a  nomi- 
ings  Co.,  151  La.  313,  91  So.  747.  nal   amount   for   intangible   value. 

22  State  v.  Bradley,  207  Ala.  People  v.  State  Tax  Commission, 
677,   93    So.   595.  192   N.  Y.   Supp.   388. 

23  A  levy  on  personal  property  26  In  Idaho  operating  property 
held  not  to  include  shares  of  bank  of  railroads,  etc.,  must  be  as- 
stock  in  the  hands  of  the  share-  sessed  by  the  state  board  of  equali- 
holders.  Sussex  County  v.  Jar-  zation  and  other  property  of  such 
ratt,  129  Va.  672,  106  S.  B.  384,  companies  by  the  county  assessor 
627.  of   the   county   in  which  it  is  lo- 

24  First  State  Bank  v.  State,  27  cated.  Terminals  are  included  in 
N.  M.  78,  196  Pac.  743.  the  statutory  definition  of  operat- 

28  As  where  the  assessment  of  ing  property.  An  assessment  of 
a   street  railway   company's  prop-       operating    property    by    a    county 

1254 


Oh.  59]  Taxation  [§4616 

the  property  of  railroad  companies  "exclusively"  used  for 
railway  property,^''  are  required  to  be  assessed  by  designated 
state  officers  or  boards,  and  the  other  property  of  the  company 
by  local  assessors.  In  Illinois  the  property  of  a  railroad  .com- 
pany to  be  assessed  by  the  local  assessor  is  limited  to  the  real 
estate  other  than  railroad,  track  and  such  property  as  has  a 
local  situs  and  is  required  to  be  listed  with  the  county  clerk. 
The  State  Tax  Commission  is  required  to  assess  the  railroad 
track,  rolling  stock,  and  the  capital  stock,  including  the  fran- 
chise, and  to  certify  such  assessment  to  the  various  county 
clerks,  who  are  required  to  distribute  the  values  so  certified  to 
them  to  the  county  and  the  several  towns,  cities,  etc.,  entitled 
to  a  proportional  value  thereof,  and  to  extend  taxes  against  such 
values  the  same  as  against  other  property.^'  In  Indiana  mort- 
gage bonds  of  a  street  railway  company  purchased  by  the  trustee 
of  the  mortgage  securing  them  with  money  in  a  sinking  fund 
created  to  secure  their  payment  are  properly  assessed  by  the 
county  auditor  rather  than  by  the  State  Board  of  Tax  Com- 
missioners.^^ And  the  power  to  assess  savings  banks  is  ex- 
pressly delegated  to  the  county  board  of  review,  and  an  assess- 
ment upon  the  surplus  and  undivided  profits  of  such  a  bank  by 
the  State  Board  of  Tax  Commissioners  is  illegal  and  void.'" 
Snowsheds  are  a  part  of  the  roadbed,  and  cooking  utensils,  which 

assessor  is   void.     Chicago,   M.   &  although    such    order    is    made    to 

St.  P.  E.  Co.  V.  Kooteuai  County,  relate  back  to  a  date  prior  to  the 

33  Idaho  234,  192  Pae.  562.  making  of  such  assessment.     Son- 

27  The     Iowa     statute     requires  ken   v.   Board   of   Sup  'rs   of   Linn 

property    of    a    railroad    company  County,  190  Iowa  714,  180  N.  "W. 

"exclusively"    used    for    railway  862. 

property  to  be  assessed  by  the  28  Illinois  Cent.  E.  Co.  v.  Carr, 
executive  council  and  property  not  302  111.  172,  134  N.  E.  138. 
so  used  to  be  assessed  by  the  The  share  of  the  capital  stock 
local  assessor.  The  executive  coun-  to  be  taxed  must  be  ascertained 
cil  is  not  deprived  of  jurisdiction  by  the  tax  commission  if  the  prop- 
under  this  provision  by  the  fact  erty  is  assessable  under  the  gen- 
that  the  company  is  in  the  hands  eral  revenue  act  and  is  not  a  part 
of  a  receiver  and  that  its  opera-  of  the  charter  lines.  Illinois  Cent, 
tion  has  been  temporarily  sus-  E.  Co.  v.  Carr,  302  111.  172,  134 
pended    at    the    time    when    the  N.  E.   138. 

assessment  is  made,  nor  is   it  re-  29  In   re   Indiana    Trust   Co.,   — 

troactively   ousted   of   jurisdiction  Ind.  App.  — ,  135  N.  E.   807. 

by   a   subsequent    order    of    court  30  Doyle  v.  Lafayette  Sav.  Bank, 

making  such  suspension  permanent,  — ■  Ind.  App,  — ,  135  N.  E,  181. 
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are  a  part  of  the  equipment  of  boardiiig  ears,  are  part  of  the 
rolling  stock  of  a  railroad  company,  within  the  meaning  of  the 
Montana  statute  requiring  the  roadbed  and  rolling  stock  of 
railroads  operating  in  more  than  one  county  of  the  state  to  be 
assessed  by  the  State  Board  of  Equalization  instead  of  by  county 
assessors.^^  Under  the  provisions  of  the  California  constitution 
and  statutes  for  the  taxation  of  operative  property  of  corpora- 
tions by  the  state  and  for  the  taxation  of  nonoperative  property 
only  by  the  local  authorities,  the  determination  of  the  question 
whether  any  particular  property  is  operative  or  nonoperative  is 
committed  to  the  state  board  of  equalization  in  the  first  instance. 
The  provision  of  the  statute  that  if  a  local  assessor  finds  in  the 
report  of  its  operative  property  which  the  corporation  is  re- 
garded to  furnish  to  the  state  board  any  property  within  his 
jurisdiction  which  he  regards  as  nonoperative,  he  shall  notify 
the  state  board  of  that  fact  and  mail  a  copy  of  such  notice  to 
the  corporation,  is  mandatory  and  the  giving  of  the  required 
notice  to  the  state  board  is  jurisdictional,  and  where  a  local 
assessor  proceeds  to  assess  as  nonoperative  property,  property  in- 
cluded in  such  a  report  without  giving  such  notice  and  without 
any  hearing  or  determination  of  the  question  whether  it  is 
operative  or  nonoperative  by  the  state  board,  such  assessment  is 
void.'^  Oil  wells  and  the  machinery  used  in  operating  them 
situated  on  leased  land  are  personal  property  within  the  mean- 
ing of  the  New  York  statute  taxing  certain  corporations  for  the 
privilege  of  doing  business  in  the  state  and  exempting  their 
personal  property  from  local  taxation,  and  hence  cannot  legally 
be  assessed  by  local  assessors  as  real  property  against  a  foreign 
corporation  lessee.** 

Statutes  in  some  states  require  certain  classes  of  corporations 
to  make  returns  of  their  property  for  taxation,'*  or  annual  re- 

31  Great  Northern  E.  Co.  v.  to  make  such  a  return  to  the  eomp- 
Flathead  County,  61  Mont.  263,  202  troller  general  of  the  state.  A 
Pae.   198.  foreign  corporation,  having  power 

32  Great  Western  Power  Co.  v.  under  its  charter  to  carry  on  a 
City  of  Oakland,  —  Cal.  — ,  209  navigation  business,  as  well  as 
Pac.  553.  other      kinds      of      business,      in 

S3  In  re  Hazelwood  Oil  Co.,  195  Georgia,  and  which  had  an  agency 

N.    T.    App.    Div.    23,    185    N.    Y.  in  that  state  and  money  and  prop- 

Supp.    809.  erty  there   available  for   carrying 

34  In    Georgia    navigation    com-  on    a    navigation    business    there, 

panies,  among  others,  are  required  was  held  to  be  a  navigation  com- 
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ports  showing  specified  facts  concerning  their  business,  prop- 
erty, capital  and  stock.^^  The  Illinois  statute  imposing  a  tax 
on  the  net  receipts  of  foreign  insurance  companies  requires 
every  agent  of  such  a  company  doing  business  in  the  state  to 
make  an  annual  return  of  the  amount  of  the  net  receipts  of  his 
agency.  The  duty  imposed  by  this  provision  is  a  continuing 
one,  and  is  not  abrogated  by  failure  to  make  the  return  within 
the  time  prescribed,  but  continues  and  may  be  enforced  after 
that  time.^®  In  a  report  to  assessing  ofScers  items  of  expense 
should  be  stated  separately.  The  term  "other  expenses," 
used  to  cover  expenses  not  itemized,  is  too  general  and  in- 
definite.*'' By  statute  in  Louisiana  a  taxpayer  who  fails  to 
make  a  return  of  his  taxable  property  is  estopped  from  con- 
testing the  correctness  of  an  assessment  against  it.**  The  pro- 
vision of  the  Georgia  statute  authorizing  the  board  of  tax  as- 
sessors, if  in  its  opinion  any  taxpayer  has  omitted  any  property 
from  his  return  that  should  be  returned,  or  has  failed  to  re- 
turn any  of  his  property  at  a  just  and  fair  valuation,  to  correct 
such  return  and  to  fix  the  just  and  fair  valuation  of  such  prop- 
erty, does  not  violate  the  due  process  of  law  clause  of  the  Fed- 
eral Constitution  since  it  provides  for  immediate  notice  to  the 
taxpayer  of  any  change  in  his  return,  and  gives  him  a  right  to 
have  the  matter  arbitrated.*®  In  Texas  mistakes  in  the  report 
of  a  corporation  as  to  its  property  may  be  corrected  upon  the 

pany  within   the   meaning   of   the  of  Seattle,  117  Wash.  351,  201  Pae. 

statute,   although   it   did   not   own  449. 

and  had  not  navigated  any  ships,  36  People  v.  Kent,   300   111.   324, 

and  there  was  no  immediate  pros-  133  N.   B.    276. 

pect   of  its   doing   so.      Southland  Mandamus    to    compel    filing    of 

S.   S.   Co.   of   Delaware   v.   Dixon,  return,  see  §  3294. 

151  6a.  216,  106  S.  B.  111.  37  Chesapeake    &    O.    E.    Co.    v. 

86  The  provision  of  the  Washing-  Commonwealth,    190   Ky.   552,   228 

ton  statute  requiring  railroad  com-  S.  W.  15. 

panies  to  file  such  reports  with  the  38  The  statute  applies  where  the 

Board  of  State  Tax  Commissioners  taxpayer    files    an    erroneous    list 

is  directory  only  in  so   far   as   it  from  which  certain  of  its  property 

concerns  the  power  of  the  oommis-  is    omitted.      Bowman-Hicks   Lum- 

sioners  to  make  an  assessment  of  ber  Co.  v.  Cole,  151  La.  303,  91  So. 

the  property  of  such  a  corporation  744. 

is  concerned,   and  a   valid   assess-  39  Anthony  Shoals  Power  Co.  v. 

ment   may   be   made    although   no  Barnett,    154    Ga.    396,    114    S.   B. 

such  report  has  been  filed.     Puget  362. 
Sound  Power  &  Light  Co.  v.  City 
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hearing  before  the  tax  board,  but  it  is  not  bound  to  accept  as 
true  evidence  adduced  to  show  mistake.*"  Under  the  Massachu- 
setts statute  providing  for  an  excise  tax  on  foreign  corpora- 
tions, no  excise  tax  is  assessed  or  becomes  due  and  payable  until 
the  certificate  of  condition  of  the  corporation  required  by  the 
statute  is  presented  to  the  tax  commissioner,  and  no  certificate 
of  condition  can  be  filed  until  it  has  been  approved  by  the  tax 
commissioner  as  in  conformity  to  law  and  the  excise  tax  by  him 
assessed  actually  paid  to  the  treasurer  and  receiver  general.*^ 
Hence  the  validity  of  such  a  tax  must  be  determined  by  the  law 
as  it  stands  on  the  date  of  the  assessment.*^  If  the  certificate 
is  not  presented  to  the  tax  commissioner  within  the  time  pre- 
scribed by  the  statute,  no  excise  can  be  assessed,  but  the  delin- 
quent corporation  can  only  be  dealt  with  under  the  sections  of 
the  statute  prescribing  penalties  for  failure  to  file  the  certifi- 
cate.*' Under  a  former  Kentucky  statute  if  a  corporation  failed 
to  report  property  that  it  was  called  upon  to  report,  and  its 
value,  the  omitted  item  might  be  assessed  at  the  suit  of  specified 
officers  in  the  manner  therein  provided.** 

Usually  property  is  to  be  assessed  for  taxation  at  its  "fair 
cash  value, "  or  "  actual  cash  value. ' '  *^    The  value  of  the  prop- 

40  Druesdow  v.  Baker,  —  Tex.  omitted  property  assessed  the 
Com.  App.  — ,  229  S.  W.  493,  rev'g  burden  is  on  the  state  to  show 
—  Tex.  Civ.  App.  — ,  197  S.  W.  the  omission  of  property  that 
1043.  should  have  been  reported  and  the 

41  On  a  petition  to  recover  an  nature  and  value  of  the  same,  and 
excise  tax  assessed  and  paid,  where  when  this  is  done  the  burden  is  on 
there  is  no  allegation  that  the  cer-  the  corporation  to  show  by  clear 
tificate  was  approved  and  the  ex-  and  convincing  evidence  that,  not- 
cise  assessed  by  the  commissioner  withstanding  the  omission,  the 
at  any  time  before  the  tax  was  assessing  oflScials  in  making  the 
paid,  no  intendment  can  be  made  assessment  considered  and  assessed 
in  favor  of  the  petitioner  in  that  the  value  of  the  omitted  property 
particular.  Old  Dominion  Co.  v.  on  information  gathered  from 
Com.,  237  Mass.  269,  129  N.  E.  sources  outside  of  the  report.  If 
613.  the  corporation  sustains  this  bnr- 

42  Old  Dominion  Co.  v.  Com.,  237  den,  the  action  of  the  board  is 
Mass.   269,    129    N.   E.    613.  final  and   cannot  be   reviewed  by 

43  Old  Dominion  Co.  v.  Com.,  237  the  courts  at  the  instance  of  the 
Mass.  269,  129  N.  E.  613.  state.     Chesapeake  &  0.  E.  Co.  v. 

44  Chesapeake  &  0.  E.  Co.  v.  Commonwealth,-  190  Ky.  552,  228 
Com.,  190  Ky.  552,  228   S.  W.  15.  S.  W.  15. 

In     a     suit     to     have     alleged  4S  The  ' '  fair  cash  value ' '  of  the 
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erty  is  to  be  determined  as  of  the  year  of  the  assessment.*®  The 
tangible  property  of  a  street  railway  company  must  be  taxed 
at  its  actual  value  although  its  intangible  franchises  and  rights, 
which  the  statute  requires  to  be  included  in  the  assessment  of 
its  property,  has  no  value  because  the  company  is  operating 
at  a  loss.*''^  The  fact  that  a  railroad  company,  because  of  its 
inability  to  meet  interest  payments,  has  been  placed  in  the  hands 
of  receivers  pending  foreclosure  is  not  conclusive  evidence  that 
it  has  no  intangible  property  subject  to  taxation,  especially 
where  the  receivers  are  authorized  to  continue  the  operation  of 
the  road.**  The  value  of  the  stock  and  bonds  of  a  corporation 
may  properly  be  considered  as  an  element  in  determining  the 
value  of  its  property.*'  And  the  capitalization  of  net  earnings 
is  also  a  proper  element  to  be  considered.^"  The  cost  of  produc- 
tion of  any  property  may  properly  be  considered  in  fixing  its 


property  is  to  be  taken  as  the 
basis  for  taxation.  It  is  to  be  de- 
termined by  a  consideration  of 
the  various  elements  found  in  the 
definitions  approved  by  the  courts 
in  so  far  as  they  are  applicable, 
but  the  sum  of  them  all  cannot  in- 
flate the  value  beyond  the  price 
at  which  the  property  will  sell  in 
the  market  under  fair  conditions 
at  the  time  designated.  Massa- 
chusetts General  Hospital  v.  In- 
habitants of  Belmont,  238  Mass. 
396,  131  N.  E.  72. 

Meaning  of  "just  and  true 
value,"  not  exceeding  "the  actual 
cash  value,"  as  used  in  the 
Louisiana  statute,  and  method  of 
ascertaining  the  same,  see  Indus- 
trial Lumber  Co.  v.  Oden,  147  La. 
751,  85  So.  901. 

A  general  rule  fixed  by  statute 
for  determining  the  actual  cash 
value  of  property  must  be  com- 
plied with,  unless  in  particular 
eases  it  is  shown  to  be  imprac- 
ticable. Industrial  Lumber  Co.  v. 
Oden,  147  La.  751,  85  So.  901. 


46Mackay  Tel.  Co.  v.  Board  of 
State  Affairs,  149  La.  397,  89. So. 
249. 

47  People  v.  State  Tax  Commis- 
sion, 192  N.  T.  Supp.  388. 

48  Druesdow  v.  Baker,  —  Tex. 
— ,  229  S.  W.  493,  rev'g  —  Tex. 
Civ.  App.  — ,  197  S,  W.   1043. 

49  Multiplying  the  total  number 
of  shares  of  stock  by  its  average 
market  value  per  share  held  a 
proper  method  to  use,  in  connec- 
tion with  others,  in  arriving  at  the 
value  of  the  Pullman  Company's 
entire  capital  stock.  State  v.  Pull- 
man Co.,  —  Wis.  — ,  189  N.  W. 
543. 

50  Capitalization  of  net  earnings 
method  held  properly  used  as  one 
of  the  guides  in  determining  the 
value  of  the  entire  sleeping,  car 
business  of  the  Pullman  Company. 
State  V.  Pullman  Co.,  —  Wis.  . — , 
189  N.  W.  543. 

Capitalizing  net  earnings  at  6 
and  6%  per  cent,  instead  of  at 
the  dividend  rate  of  8  per  cent, 
held   not    open   to   review   in   the 
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value  as  a  finished  product.^^  Where  street  railway  property  is 
capable  of  earning  a  profit  and  is  suitable  and  adequate  for 
the  purpose  for  -which  it  is  used,  the  cost  of  reproduction  after 
deducting  the  amount  of  depreciation  due  to  deterioration  or 
obsolescence  must  ordinarily  represent  its  value.^*  A  valuation 
of  the  property  of  a  public  utility  by  a  public  utility  commis- 
sion for  rate  making  purposes  may  be  adopted  as  its  value  for 
the  purpose  of  taxation.^^  The  Texas  statute  provides'  that  the 
assessed  taxable  value  of  the  personal  property  of  insurance 
companies  is  to  be  determined  by  deducting  from  the  total  valua- 
tion of  the  company's  assets  its  reserve  and  the  assessed  tax- 
able value  of  all  real  estate  owned  by  it.^*  Taxing  officers  have 
the  right  to  place  their  own  estimate  upon  the  value  of  the 
property,  the  cost  of  reproduction,  the  amount  of  depreciation, 
and  any  other  element  which  is  essentially  a  matter  of  opinion, 
and  to  obtain  the  data  for  such  estimate  or  opinion  by  personal 
observation,  report,  or  in  any  other  proper  manner.*^  But  gen- 
erally they  are  obliged  to  accept  as  true  uncontradicted  evidence 
as  to  matters  of  fact,  such  as  the  income  and  expenditures  of  a 
street  railway  company,  where  such  evidence  is  full  and  corn- 
absence  of  any  claim  of  fraud.  company  owns  the  real  estate. 
State  V.  Pullman  Co.,  —  Wis.  — ,  The  company  is  entitled  to  a  de- 
189  N.  W.  54.3.  duction  for  the  value   of  land  on 

Bl  As  the  cost  of  mining  coal.  which  it  had  a  vendor 's  lien  where 
Lion  Coal  Co.  v.  Bunten,  280  Fed.  possession  has  been  surrendered  to 
887.  it  by  the  vendee,  since  under  such 

52  Proof  that  the  company  had  circumstances  it  is  the  owner  of 
not  earned  any  profits,  and  perhaps  the  property,  but  not  for  the  value 
not  even  operating  expenses,  for  of  land  on  which  it  holds  som«i 
a  considerable  period  of  time  held  other  kind  of  lien  and  which  has 
not  sufficient  to  rebut  the  presump-  been  surrendered  to  it  by  the 
tion  that  an  assessment  on  this  owner  because  of  his  inability  to 
basis  was  correct.  People  v.  State  pay  the  debt  secured  thereby, 
Tax  Commission,  192  N.  Y.  Supp.  since  it  does  not  thereby  become 
388.  the  owner  of  the  property.    City  of 

53  Washington  Water  Power  Co.  Waco  v.  Texas  Life  Ins.  Co.,  — 
v.  Kootenai  County,  270  Fed!  369,  Tex.  Civ.  App.  — ,  228  S.  W.  245. 
273  Fed.  524.  Deduction   of   securities   exempt 

54  City  of  Waco  v.  Amicable  Life  from  taxation  under  the  federal 
Ins.    Co.,    —    Tex.    Civ.    App.    — ,       statutes,  see  §  4592,  supra. 

230  S.  W.  698.  55  People  v.  State  Tax  Commis- 

Deduction  of  the  value   of  real       sion,  192  N.  Y.  Supp.  388. 
estate  is  authorized  only  where  the 
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plete  so  that  all  necessary  facts  are  established  beyond  any  fair 
dispute,  and  there  is  no  reason  for  doubting  its  truth  and  but 
one  inference  can  result  therefrom.^®  In  Texas  the  tax  board, 
in  fixing  values  may  consider  the  statements  of  assessed  and 
actual  values  in  the  report  filed  by  the  corporation,  the  evi- 
dence with  reference  thereto,  and,  in  connection  therewith,  all 
other  data  and  information  at  hand.*''  The  sole  test  of  whether 
a  corporation  subject  to  the  payment  of  taxes  under  the  Okla- 
homa statute  is  taxed  too  high  or  too  low  is  whether  the  tax 
imposed  is  greater  or  less  than  the  general  ad  valorem  tax  would 
be  on  the  property  of  the  producer  of  the  class  named  in  the 
statute.** 

Various  methods  have  been  adopted  for  determining  the 
value  of  corporate  franchises  for  the  purpose  of  taxation,  such 
as  the  stock  and  bond  method,  addition  of  the  surplus  to  capital, 
or  the  capitalization  of  the  net  income,  or  a  'combination  of 
these  methods.*®  In  Louisiana  the  value  of  the  franchise  of  a 
public  utility  corporation  is  to  be  determined  by  its  earning 
capacity.®"  And  in  assessing  such  a  franchise  it  is  improper 
to  add  to  the  earning  value  of  the  franchise  an  additional  as- 
sessment for  the  privilege  enjoyed  by  the  corporation  of  occupy- 
ing city  streets  vsdth  railway  tracks,  water  mains,  or  the  like, 
or  for  carrying  on  the  business  of  the  corporation.®^  The  as- 
sessed value  of  the  company's  property  may  properly  be  taken 
as  the  amount  upon  which  to  allow  a  reasonable  return  rather 
than  a  claimed  greater  investment  value,  where  it  is  not  made 
clear  that  such  additional  investment  was  not  made  from  earn- 
ings.®^ The  net  earnings  rule  for  assessing  a  public  utility 
franchise  has  been  stated  as  follows:  "From  the  gross  annual 
earnings  of  the  corporation  deduct  the  annual  operating  ex- 

66  People  V.  State  Tax  Commis-  v.  Board  of  State  Affairs,  149  _La. 

sion,  192  N.  .Y.  Supp.  388.  391,  89  So.  247;  Baton  Eouge  Blec. 

BTDruesdow   v.    Baker,   —  Tex.  Co.  v.  Board  of  State  Affairs,  149 

Com.  App.  — ,  229  S.  W.  493,  rev'g  La.  383,  89  So.  244. 
—  Tex.   Civ.  App.  — ,   197  S.  "W.  61  Baton  Eouge  "Waterworks  Co. 

1043.  V.  Board  of  State  Affairs,  149  La. 

68  Exchange  Oil  Co.  v.  State,  80  391,  89  So.  247;  Baton  Eouge  Elee. 
Okla.  52,  193  Pae.  999.  Co.  v.  Board  of  State  Affairs,  149 

69  Chesapeake    &   O.    E.    Co.    v.  La.  383,  89  So.  244. 
Commonwealth,   190   Ky.   552,   228  62  Lake  Charles  Eailway,  Light 
S.  W.  15.  &  Water   Works   Co.    v.   Eeid,  — 

60  Baton  Eouge  Waterworks  Co.      La.  — ,  93  So.  743. 
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penses,  to  ascertain  the  net  annual  earnings  of  all  of  the  prop- 
erty, the  franchise  as  well  as  the  tangible  property,  of  the 
corporation.  From  the  net  earnings  of  all  the  property  thus 
ascertained  deduct  a  fair  and  reasonable  annual  return  on  the 
capital  invested  in  tangible  property,  to  ascertain  the  net  an- 
nual earnings  of  the  franchise.  The  net  annual  earnings  of 
the  franchise  thus  ascertained,  capitalized  at  the  same  fair  and 
reasonable  rate  allowed  as  a  return  on  the  capital  invested  in 
tangible  property,  wiU  give  the  same  fair  valuation  of  the 
franchise  as  was  put  upon  the  tangible  property  of  the  corpora- 
tion." ^'  In  the  annual  operating  expenses  to  be  deducted  from 
the  gross  annual  earnings  there  must  be  included  the  annual 
cost  of  maintenance,  upkeep,  replacements,  or  renewals  of  the 
tangible  property  of  th6  corporation  used  in  its  business.^*  A 
utility  such  as  a  railway,  light  and  waterworks  company  should 
be  permitted  to  deduct  from  its  gross  earnings  both  a  reason- 
able charge  for  maintenance  or  repairs  to  keep  the  property  in 
proper  running  condition  and  a  depreciation  charge  to  cover 
functional  depreciation,  obsolescence,  etc.,  necessary  to  meet  the 
cost  of  replacing  property  which  wears  out  or  which  may  have 
to  be  discarded  because  of  inadequacy  or  becoming  obsolete,  as 
well  as  any  other  cause  which  may  require  its  replacing.®^  The 
average  annual  cost  of  maintenance  of  tangible  property  is 
usually  determined  by  dividing  the  values  of  the  various  kinds 
of  tangible  property  by  the  estimated  number  of  years  of  their 
life  or  usefulness,  respectively.^*  The  corporation  is  not  en- 
titled to  a  deduction  of  the  average  annual  interest  paid  on  its 
bonded  indebtedness  from  its  average  annual  earnings.*''  Where 
interest  is  paid  upon  money  invested  in  the  property  enjoying 
the  franchise  as  capital,  the  company  is  entitled  to  a  fair  return 
thereon  the  same  as  upon  the  original  capital,  but  this  is  not 

63  Baton  Rouge  Elee.  Co.  v.  383,  89  So.  244,  holding  that  where 
Board  of  State  Affairs,  149  La.  383,  the  corporation  in  a  suit  to  reduce 
89  So.  244.  its  assessment  suggested  using  the 

64  Baton  Eouge  Elee.  Co.  v.  average  annual  cost  for  the  last 
Board  of  State  Affairs,  149  La.  five  years,  without  suggesting  any 
383,    89    So.    244.  other  method  of  striking  an  aver- 

6BLake   Charles  Railway,  Light  age,  it  was  bound  by  an  estimate 

&  Water  Works  Co.  v.  Reid,  —  La.  so  made. 
— ,  93  So.  743.  67  Baton  Rouge  Waterworks  Co. 

66  Baton     Rouge    Elee.     Co.     v.  v.  Board  of  State  Affairs,  149  La. 

Board    of    State    Affairs,   149    La.  391,  89  So.  247. 
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true  where  the  money  was  borrowed  and  devoted  to  other  pur- 
poses.^* The  same  fair  and  reasonable  annual  return  should  be 
allowed  on  the  corporate  franchise  as  is  allowed  on  the 
tangible  property.  In  other  words,  the  net  annual  earnings 
of  the  franchise  should  be  capitalized  at  the  same  rate  at  which 
a  fair  and  reasonable  earning  was  allowed  on  the  invest- 
ment in  tangible  property.^'  In  California  there  is  no 
method  prescribed  by  law  for  ascertaining  the  total  net  value 
of  the  assets  of  a  corporation  for  the  purpose  of  determining  the 
value  of  its  so-called  franchise.'''''  Under  the  provision  of  the 
constitution  of  that  state  that  franchises  shall  be  assessed  at 
their  actual  cash  value,  "in  the  manner  to  be  provided  by  law," 
the  legislature  may  invest  a  taxing  board  with  power  to  deter- 
mine the  method  to  be  used  in  ascertaining  the  value  of  the 
franchise.''^  In  Illinois  the  annual  license  fee  or  franchise  tax 
based  upon  the  "authorized  capital  stock"  of  corporations  is  to 
be  assessed  upon  the  full  amount  of  the  capital  stock  which  the 
articles  of  incorporation  authorize  the  corporation  to  issue  rather 
than  upon  the  amount  actually  issued.''*  And  this  is  equally 
true  in  the  case  of  a  public  utility  corporation,  although  the 
power  of  such  a  corporation  to  issue  its  authorized  unissued  stock 
is  by  statute,  subject  to  the  supervision,  regulation  and  control 
of  the  state  public  utilities  commission,  and  can  be  exercised 
only  under  such  rules  and  regulations  as  the  commission  may 
prescribe.''*  The  value  of  oil  and  gas  leaseholds  belonging  to  a 
corporation  is  to  be  included  in  determining  its  total  tangible 
property,  for  the  purpose  of  ascertaining  the  amount  of  its 
authorized  capital  stock  represented  by  business  transacted  and 
property  located  in  the  state.''*    In  Kentucky  the  assessing  of- 

68  Lake  Charles  Eailway,  Light      Eichardson,  186  Cal.  70,  198  Pac. 
&  Water  Works  Co.  v.  Eeid,  —  La.      1034. 

— ,  93  So.  743.  71  Utah  Construction  Co.  v.  Eieh- 

69  Lake  Charles  Eailway,  Light      ardson,    187    Cal.    649,    203    Pae. 
&  Water  Works   Co.   v.   Eeid,   —      401. 

La.  — ,  93   So.  743;   Baton  Eouge  72  Armstrong   v.   Emmerson,   300 

Waterworks  Co.  v.  Board  of  State  111.  54,  18  A.  L.  E.  693,  132  N.  A 

Affairs,  149  La.  391,   89   So.  247;  768. 

Baton  Eouge  Elee.  Co.  v.  Board  of  73  Armstrong   v.   Emmerson,  300 

State  Affairs,  149  La.  383,  89  So.  111.   54,   18  'A.  L.   E.   693,   132  N. 

244.  E.  768. 

70  Pacific    Coast    S.    S.    Co.    v.  74  Transcontinental    Oil    Co.    v. 
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ficers  are  vested  with  a  large  discretion  in  determining  the  value 
of  the  franchise.''^ 

A  rule  requiring  the  par  value  of  stock  issued,  rather  than 
its  appraised  value,  to  be  taken  as  the  amount  of  its  issued 
capital  stock,  in  determining  the  amount  of  a  license  tax  on  a 
foreign  corporation  computed  on  the  basis  of  the  capital  stock 
employed  by  it  within  the  state,  which  the  statute  provides 
shall  be  taken  as  such  portion  of  the  issued  capital  stock  as  the 
gross  assets  employed  in  any  business  in  the  state  shall  bear 
to  the  total  gross  assets  wherever  employed  in  business,  neces- 
sarily fails  in  the  case  of  no  par  value  stock,  and  in  such  ease  the 
tax  must  be  based  on  the  actual  capital  employed  in  the  state.''^ 
It  cannot  be  assumed  that  the  no  par  value  stock  has  a  value 
of  $100  per  share  for  the  purpose  of  assessing  the  tax  under  such 
circumstances,  where  there  is  no  statutory  authority  for  such 
an  assumption.''"'  It  has  been  held  that  a  provision  of  the 
statutes  of  the  state  where  the  corporation  is  organized  that 
shares  of  stock  of  no  par  value  shall  be  taken  to  be  of  the  par 
value  of  $100  each  for  the  purpose  of  franchise  taxes  to  be  paid 
by  the  corporation  of  that  state,  is  a  part  of  the  charter  of  the 
corporation  and  will  control  in  determining  the  amount  of  a 
franchise  tax  to  be  paid  by  it  on  no  par  value  stock  for  the 
privilege  of  doing  business  in  another  state  under  a  statute  fix- 
ing the  amount  of  the  tax  at  so  much  on  each  dollar  of  its 
authorized  capital  stock.''*  Statutes  sometimes  fix  $100  as  the 
value  of  shares  of  no  par  value  for  the  purpose  of  calculating  the 
excise  tax  to  be  levied  upon  foreign  corporations.''*  And  it 
has  been  held  that  such  a  provision,  when  accompanied  by  a 
provision  fixing  a  reasonable  maximum  tax  which  can  be  levied 
in  any  .event  and  which  is  the  same  for  all  corporations,  is 
valid,  and  is  not  in  conflict  with  the  Fourteenth  Amendment 
nor  a  state  constitution  as  being  unequal  in  its  operation  nor  as 
depriving  a  corporation  coming  within  it  of  its  property  with- 

Emmerson,  298  111.  394,  16  A.  L.  E.  78  Detroit   Mortg.    Co.    v.   Secre- 

507,  131  N.  E.  645.  tary  of  State,  211  Mich.  320,  178 

■  75  Chesapeake    &    O.    R.    Co.    v.  N.  W.  697,  182  N.  W.  526. 

Com.,  190  Ky.  552,  228  S.  W.  15.  79  Hood  Rubber  Co.  v.  Com.,  238 

76  People  V.  Walsh,  195  N.  Y.  Mass.  369,  131  N.  E.  201;  American 
Supp.  184.  Uniform    Co.   v.    Com.,   237   Mass. 

77  People  V.  Walsh,  —  N.  Y.  App.  42,  129  N.  E.  622. 
Div.  — ,  195  K.  Y.  Supp.  184. 
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out  due  process  of  law.*"  In  New  York  a  provision  that  shares 
without  par  value  shall  be  deemed  to  have  a  face  value  of  $100 
each  for  the  purpose  of  assessing  a  franchise  tax  on  foreign  cor- 
porations having  stock  without  par  value  based  on  such  a  por- 
tion of  the  issued  capital  stock  of  the  corporation  as  its  gross 
assets  employed  in  its  business  in  the  state  bear  to  the  entire 
gross  assets  employed  in  its  business,  has  been  held  to  be  uncon- 
stitutional as  providing  an  entirely  arbitrary  method  of  valua- 
tion, and  therefore  necessarily  resulting  in  discriminatory  and 
unequal  taxation.'^  But  a  provision  that  if  such  a  corporation 
has  stock  without  par  value,  then  the  base  of  the  tax  shall  be 
on  such  portion  of  its  paid-in  capital  as  its  real  and  tangible 
personal  property  in  the  state  bears  to  its  entire  real  and  tan- 
gible personal  property  is  reasonable,  and  imposes  a  tax  which 
will  bear  equally  on  all  foreign  corporations.*^ 

Under  the  provision  of  the  New  York  statute  imposing  a 
franchise  or  privilege  tax  on  insurance  companies,  based  on  the 
gross  amount  of  premiums  received,  that  such  gross  amount  of 
premiums  received  shall  not  include  premiums  refunded  to 
policy  holders  as  dividends  or  on  cancellation  or  return  of  policy, 
a  life  insurance  company  is  entitled  to  deduct  from  the  gross 
premiums  received  the  amount  of  premiums  refunded  to  policy 
holders  on  the  cancellation  of  their  policies,  and  dividends  to 
policy  holders  whose  policies  are  on  the  deferred  dividend  plan 
as  well  as  dividends  on  annual  dividend  policies.  This  provision 
applies  to  life  insurance  companies  as  well  as  to  fire  insurance 
companies.**  Sums  received  by  life  insurance  companies  from 
sales  of  annuities  are  not  premiums  within  the  meaning  of  the 

80  American  Uniform  Co.  y.  was  held  to  be  to  reinstate  a  valid 
Com.,    237    Mass.    42,    129    N.    E.       provision  as  to  the  method  of  de- 

'  622.         .  termining  the  base  of  the  tax  under 

81  People  V.  Walsh,  —  N.  T.  App.  such  circumstances  which  was  in 
Div.  — ,  1'95  N.  Y.  Supp.  184.  force   when   such   unconstitutional 

"Shall  be   deemed"  to  have   a  provision  was  enacted.     People  v. 

face  value,  etc.,  as  used  in  such  a  Walsh,  —  N.  T.  App.  Div.  — ,  195 

statute,   held   to.  mean   "shall  be  N.  Y.  Supp.  184. 

determined"  to  have,  etc.    People  82 People    v.    Walsh,    —   N.    Y. 

V.  Walsh,  —  N.  Y.  App.  Div.  — ,  App.    Div.    — ,    195    N".    Y.    Supp. 

195  N.  Y.  Supp.  184.             •  184. 

The    eff6ct    of   holding    such    a  88  People  v.   Walsh,    198   N.   Y. 

provision  in  N.  Y.  Laws  1920,  ch.  App.  Div.  34,  189  N.  Y.  Supp.  600, 

640,  §214,  to  be   unconstitutional  aff'd  233  N.  Y.  539,  135  N.  E.  909. 
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statute,  and  are  not  to  be  included  in  computing  the  tax.** 
Premiums  returned  on  cancellation  of  policies  and  the  pro  rat- 
ing of  premiums  under  reinsurance  contracts  made  outside  of 
the  state  are  not  taxable  under  the  Iowa  statute.**  Under  the 
Missouri  statute  imposing  on  foreign  insurance  companies  a  tax 
upon  premiums  received,  whether  in  cash  or  notes,  in  the  state, 
or  on  account  of  business  done  in  the  state,  the  tax  is  payable 
only  on  the  net  premium  received  by  a  mutual  company,  after 
deducting  so-called  dividends  from  the  amount  of  the  con- 
tractual dividend.*^ 

Transportation  by  a  railroad  company  of  its  own  freight 
should  not  be  considered  in  estimating  its  gross  receipts.*'' 

§  4617.  Back  taxes.  In  Virginia,  where  a  board  of  super- 
visors fails  to  make  a  levy  on  particular  property,  such  as  bank 
stock,  in  certain  years,  it  cannot  in  subsequent  years  make  a 
nunc  pro  tune  levy  upon  it  for  the  omitted  years,  nor  can  the 
court  do  so.**  In  that  state  neither  the  commissioner  of  the 
revenue  nor  the  court  can  make  an  assessment  for  back  taxes 
on  property  not  assessed  in  previous  years,  where  no  tax  was 
levied  on  such  property  for  such  years  by  the  board  of  saper- 
visors.* 


,89 


§  4618.  Collection  of  taxes.^"  Where  the  liability  to  pay  the 
tax  has  been  fixed  by  statute,  the  repeal  of  a  statute  giving  a 

84  People   V.   Knapp,   193   N.   Y.  88  Sussex  County  v.  Jarratt,  129 
App.    Div.    413,    184   N.    Y.    Supp.  Va.  672,  106  S.  E.  384,  627. 
345,  aff'd  231  N.  Y.  630,  132  N.  E.  89  Sussex  County  v.  Jarratt,.  129 
■916.  Ta.  672,  106  S.  E.  384,  627. 

85  In  re  Continental  Casualty  Co.,  90  Mandamus  to  compel  an  agent 
189  Iowa  933,   179  N.  W.  185.  of  a  foreign  corporation  to  make 

86  The  words  ' '  cash  or  notes ' '  a  return  of  the  net  receipts  of  his 
in  the  statute  refer  to  the  manner  agency  for  purposes  ef  taxation, 
in  which  the  insured  pays  to  the  see    ch.   50,   supra. 

company    the   portion    of   the    an-  Liability  of  receiver  for  penalty 

nual   premium   not   taken   care   of  for  nonpayment  of  tax,  see  §§  5339, 

by  the  application  of  the  dividend,  5370,   infra. 

and    not    to    the    amount    of    the  Penalties  under  the  Idaho  stat- 

premium  which   is   settled  by  the  ute,  see  Washington  Water  Power 

application      of      such      dividend.  Co.  v.  Kootenai  County,  270  Fed. 

State  V.  Hyde,  —  Mo.  — ,  241  S.  36&,  273  Fed.  524. 

W.    396.  Application  for  judgment  for  de- 

87  Payne  v.  Richardson,  —  Cal.  linquent  taxes  in  Illinois,  see  Peo- 
— ,  207  Pac.  547.  pie  v.  Chicago,  B.  &  Q.  B.  Co.,  300 
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remedy  does  not  affeet  the  right  of  the  state  to  collect  the  tax 
where  it  has  a  remedy  by  statute  or  common-law  suit.'^  In  addi- 
tion to  any  other  remedies  provided  by  law,  the  state  may  main- 
tain, an  action  against  a  foreign  corporation  for  the  recovery  of 
,  franchise  taxes  due  from  it.^''  Where  the  statutory  remedy  by 
execution  is  not  expressly  made  exclusive,  equity  will  aid  in  the 
collection  of  a  tax  in  a  case  where  the  statutory  remedy  is  in- 
adequate, as  where  funds  derived  from  a  sale  of  property  of  a 
corporation  in  the  liquidation  of  its  affairs  are  distributed  with- 
out paying  or  making  provision  for  the  payment  of  taxes.^*  A 
Massachusetts  statute  makes  a  sale  or  transfer  of  a  part  or  the 
whole  of  a  corporation's  assets,  otherwise  than  in  the  ordi- 
nary course  of  trade,  void  as  against  the  state  unless  at  least 
five  days'  notice  of  the  proposed  sale  or  transfer  is  given  to  the 
tax  commissioner,  and  provides  that  whenever  such  a  sale  or 
transfer  takes  place  its  excise  tax  shall  become  due  and  payable 
at  the  time  when  the  tax  commissioner  is  so  notified,  or  if  not 
notified,  at  the  time  when  he  should  have  been  notified.  This  pro- 
vision applies  to  an  excise  tax  already  laid  although  not  due,  and 
also  to  any  excise  tax  not  assessed  but  which  rightly  may  be 
levied  for  any  period  ending  with  such  sale,  although  the 
normal  time  for  such  levy  has  not  arrived.  Violation  of  the 
statute  accelerates  the  time  for  assessment  as  well  as  for  col- 
lection.^* A  municipality  may  maintain  a  bill  of  discovery 
against  a  corporation  and  its  officers  to  compel  a  disclosure  of 
the  names  of  persons  residing  within  its  limits  who  are  owners 
of  shares  of  the  stock  of  the  corporation  with  the  number  of 
shares  owned  by  each  to  enable  it  to  assess  and  collect  taxes  due 
or  to  become  due  on  such  stock,  where  no  other  adequate  remedy 
is  available.'*  Where  the  duty  of  the  probate  judge  to  collect 
a  franchise  tax  is  ministerial,  he  cannot  bind  the  state  by  col- 
lection of  an  amount  less  than  that  fixed  .by  law,  and  if  by 

111.  399,  133  N.  B.  325;  People  v.  Com.,  —  Mass.  — ,  136  N.  E.  250. 

Keokuk   &    Hamilton    Bridge    Co.,  96  The  assessment  and  collection 

295  111.  176,  129  N.  E.  87.  of   taxes   by   a   municipality   is    a 

91  State   V.    Crane    Co.,    18   Ala.  proceeding,   within   the    rule    that 
App.  194,  89  So.  901.  discovery  alone  cannot  be  decreed 

92  State    V.    Crane    Co.,    18    Ala.  except    when     ancillary    to     some 
App.  194,  89  So.  '901.     »  other  civil  proceeding.     Coca-Cola 

93  Citizens '  &  Southern  Bank  v.  Co.  v.  City  of  Atlanta,  152  Ga.  558, 
State,  151  Ga.  696,  108  S.  E.  161.  110    S.   E.    730. 

94Springdale    Finishing    Co.    v. 
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fraud  or  mistake  of  either  party  a  smaller  amount  is  coUected 
and  the  license  is  issued,  the  state  may  recover  the  deficiency.'^ 
But  if  the  probate  judge  acts  judicially  in  collecting  the  tax 
and  issuing  the  license,  his  determination  of  the  amount  due  is 
binding  on  the  state  unless  reversed  on  appeal,  and  it  cannot 
recover  the  difference  between  the  amount  paid  and  the  amount 
which  should  have  been  paid  under  the  statute." 


§  4619.  Remedies  for  illegal  taxation.**  A  court  of  equity 
will  enjoin  the  collection  of  an  illegal  tax  where  there  is  no 
adequate  and  complete  remedy  at  law,''  as  a  tax  which  is  not 
authorized  by  law,  or  which  is  assessed  upon  property  not 
subject  to  taxation,  or  where  property  has  been  fraudulently 
assessed  at  too  high  a  rate,^  or  where  an  excise  tax  is  assessed 


96  state  V.  Crane  Co.,  18  Ala. 
App.  194,  89  So.  901. 

Where  there  is  a  plain,  adequate 
remedy  at  law  to  collect  the  de- 
ficiency, the  chancery  court  has  no 
jurisdiction  of  a .  suit  for  that  pur- 
pose, and  a  judgment  dismissing 
such  a  suit  is  not  a  bar  to  a  sub- 
sequent action  at  law  to  collect 
the  deficiency.  State  v.  Crane  Co., 
18  Ala.  App.  194,  89  So.  901. 

97  State  V.  Crane  Co.,  18  Ala. 
App.  194,  89  So.  901.    ■ 

In  the  absence  of  fraud,  the 
finding  of  the  judge  cannot  be  im- 
peached by  reason  of  the  fact 
that  in  ascertaining  the  amount 
due  he  relied  entirely  upon  an  af- 
.  fidavit  of  the  corporation  which 
the  law  requires  to  accompany 
the  application  for  a  license. 
State  V.  Crane  Co.,  18  Ala.  App. 
194,   89   So.   901. 

The  fact  that  the  ministerial 
act  of  receiving  the  statement  of 
the  corporation  as  to  the  amount 
of  its  capital  and  receiving  and 
counting  the  money  was  done  by 
a  clerk  in  the  office  of  the  judge, 
presumably  under  his  direction, 
does  not  render  his  judgment  void. 


State  V.   Crane   Co.,   18  Ala.  App. 
194,  89  So.  901. 

98  Personal  liability  of  assessors 
for  assessing  exempt  property,  see 
Hope  Cemetery  Ass'n  v.  Eose,  117 
N.  Y.  Misc.  457,  191  N.  Y.  Supp. 
623. 

Abatement  proceedings,  see 
South  Lancaster  Academy  v.  In- 
habitants of  Town  of  Lancaster, 
—  Mass.  — ,  136  N.  E.  626. 

99  State  Board  of  Tax  Com'rs 
V.  Belt  Eailroad  &  Stock  Yards 
Co.,  —  Ind.  — ,  130  N.  E.  641; 
United  States  Housing  Corp.  v. 
City  of  Watertown,  113  N.  Y. 
Misc.  679,  186  N.  Y.  Supp.  309. 

1  Bill  to  restrain  the  collection 
of  taxes  assessed  against  a  rail- 
road track  connecting  the  lines  of 
several  railroads  and  used  by  them 
for  the  interchange  of  cars  and 
traffic,  on  the  ground  that  the  same 
was  excessive  and  that  the  track 
was  improperly  assessed  as  main 
line  instead  of  side  track,  held 
demurrable  in  that  it  failed  to 
allege  facts  showing  wherein  such 
assessment  was  excessive  or  un- 
lawful, or  that  it  would  have  been 
less  if  the  track  had  been  assessed 
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on  a  basis  not  authorized  by  the  statute  imposing  it.^  A  federal 
court  has  jurisdiction  to  enjoin  state  officers  from  enforcing  a 
taxing  statute  which  violates  the  Federal  Constitution,*  or  to 
enjoin  the  collection  of  an  invalid  tax,  where  it  is  alleged  that 
the  attempted  assessment  and  collection  of  the  tax  casts  a  cloud 
upon  the  plaintiff's  property,  or  where  fraud  is  alleged,  such 
as  an  intentional  discrimination  against  the  plaintiff,  where  there 
is  no  adequate  remedy  at  law.*  And  an  intentional  and  de- 
liberate assessment  of  different  classes  of  property  at  different 
percentages  of  actual  value,  where  the  statute  requires  all  such 
property  to  be  assessed  at  its  actual  value,  constitutes  unlawful 
discrimination  and  may  be  prevented  by  a  federal  court.*  An 
enlarged  remedy  by  injunction  given  by  a  state  statute  may 
be  enforced  by  a  federal  court.®  A  contention  by  the  plaintiff 
in  a  bill  to  enjoin  the  collection  of  a  tax  that  its  collection  will 
violate  the  Federal  Constitution  presents  a  federal,  question^ 
which  gives  a  federal  court  jurisdiction  of  the  suit,  irrespective 
of  the  citizenship  of  the  parties,  provided  the  jurisdictional 
amount  is  involved.''  And  such  jurisdiction  extends  to  the 
determination  of  all  questions  of  law  involved  in  the  case,  in- 
cluding questions  of  state  law,  irrespective  of  the  disposition 
made  of  the  federal  question,  or  whether  it  is  found  necessary 
to  decide  it  at  all.*  The  mere  fact  of  the  levy  of  an  illegal 
or  void  tax  does  not  entitle  a  taxpa/er  to  enjoin  its  collection. 
A  court  of  equity  will  not  entertain  jurisdiction  for  that  pur- 
pose unless  there  exists  also  some  recognized  equitable  ground 

as  side  track.     Michigan  Cent.  E.  4  Gammill  Lumber  Co.  v.  Board 

Co.  V.   Carr,   303  111.   354,    135  N.  of  Sup'rs  of  Rankin   County,   274 

E.  881.  Fed.   630. 

In  a  suit  to  cancel  and  restrain  B  City  By.  Co.  v.  Beard,  283  Fed. 

an   alleged   illegal   assessment    on  313;  Chicago,  M.  &  St.  P.  Ey.  Co. 

the  ground  that  there  was  an  at-  v.  Kendall,  278  Fed.  298. 

tempt  to  tax  securities  exempt  by  6  City  Ry.  Co.  v.  Beard,  283  Fed. 

federal  law,  the  burden  is  on  the  313. 

plaintiff  to  show  that  the  assess-  7  Davis  v.  Wallace,  257  U.  S.  478, 

ment    was    upon    its    nontaxable  66   L.   Ed.   325;    Gammill   Lumber 

securities.        City     of     Waco     v.  Co.  v.  Board  of  Sup'rs  of  Rankin 

Amicable   Life   Ins.    Co.,   —   Tex.  County,  274  Fed.  630. 

•Civ.  App.  — ,  230   S.  W.  698.  8  Davis  v.  Wallace,  257  U.  S.  478, 

2  Davis  V.  Wallace,  257  U.  S.  478,  66   L.   Ed.   325;    Gammill   Lumber 

66  L.  Ed.  325.  Co.  v.  Board  of  Sup'rs  of  Rankin 

8  Republic    Acceptance    Corp.   v.  County,  274  Fed.  630. 
De  Land,  275  Fed.  632. 
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for  the  granting  of  relief.'  An  injunction  will  not  be  denied 
against  an  illegal  and  void  tax  on  the  ground  that  public  in- 
convenience will  result  from  granting  it.^°  Equity  will  not 
enjoin  the  collection  of  a  tax  where  there  is  an  adequate  remedy 
at  law,^^  as  where  there  is  a  complete  and  adequate  remedy  by 
appeal  ^^  or  by  application  to  a  court  for  relief. i*  But  to  pre- 
vent the  granting  of  an  .injunction  the  remedy  at  law  must  be 
as  plain,  complete  and  adequate  as  that  in  equity.  And  a  doubt- 
ful and  uncertain  legal  remedy  is  deemed  inadequate.^*     In 


9  Denver.  &  E.  G.  E.  Co.  v. 
Board  of  Com'rs,  69  Colo.  212,  193 
Pao.  555. 

10  State  Board  of  Tax  Com'rs  v. 
Belt  Railroad  &  Stock  Yards  Co., 
—  Ind.  — ,  130  N.  B.  641. 

11  Denver  &  E.  G.  E.  Co.  v. 
Board  of  Com'rs,  69  Colo.  212,  193 
Pac.    555. 

Eailroad  company  held  to  have 
no  adequate  and  certain  remedy  at 
law  against  an  invalid  excise  tax 
under  a  North  Dakota  statute. 
Davis  V.  "Wallace,  257  U.  S.  478,  66 
L.   Ed.   325. 

Equity  will  not  enjoin  the  col- 
lection of  a  tax  for  errors  of  the 
assessors,  where  the  corporation 
fails  to  take  advantage  of  methods 
of  correction  and  review  provided 
for  by  the  statute.  Gorham  Mfg. 
Co.  V.  Travis,  274  Fed.  975. 

12  W.  P.  Brown  &  Sons  Lumber 
Co.  V.  Sims,  146  Ark.  253,  225  S. 
W.  322;  Michigan  Cent.  E.  Co.  v. 
Carr,  303  111.  354,  135  N.  E.  881; 
Busey  v.  Prehistoric  Oil  &  Gas  Co., 
79  Okla.  121,  191  Pac.   1033. 

Equity  has  no  jurisdiction  to 
correct  a  voidable  assessment 
where  there  are  complete  and 
ample  statutory  remedies  by  ap- 
peal and  by  application  to  the 
county  court  for  a  review  of  the 
assessment.  In  re  Masonic  Temple 
Society,  90  W.  Va.  441,  111  S.  E. 
637. 


Equity  will  not  enjoin  the  col- 
lection of  a  tax  where  the  tax- 
payer has  failed  to  take  advantage 
of  a  plain,  speedy  and  adequate 
statutory  remedy  by  appeal.  Hahn 
System  v.  Stroud,  —  Neb.  — ,  190 
N.  W.  572. 

13  A  provision  of  a  state  statute 
giving  any  corporation  aggrieved 
by  the  exaction  of  a  tax  the  right 
to  apply  by  petition  to  a  specified 
court  for  relief  within  a  specified 
time  after  payment  of  the  tax, 
and  making  such  remedy  exclu- 
sive, is  a  bar  to  a  personal  suit 
in  a  federal  court  against  the  of- 
ficial to  whom  an  illegal  tax  was 
paid  to  recover  the  amount  of  the 
same,  where  the  time  for  filing  the 
petition  is  not  unreasonably  short, 
and  the  statute  provides  for 
prompt  repayment  of  any  sum  ad- 
judged by  the  court  to  have  been 
illegally  exacted.  Burrill  v.  Loco- 
mobile Co.,  258  U.  S.  34,  66  L.  Ed. 
450. 

14  City  Ey.  Co.  v.  Beard,  283 
Fed.  313;  State  Board  of  Tax 
Com'rs  V.  Belt  Eailroad  &  Stock 
Yards  Co.,  —  Ind.  — ,  130  N.  E. 
64L 

So  a  federal  court  of  equity  will 
not  decline  to  take  cognizance  of 
the  suit  where  it  is  doubtful 
whether  the  state  statutes  afford 
an  adequate  remedy  at  law.  Gam- 
mill    Lumber     Co.    v.    Board    of 
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Tennessee  it  is  held  that  an  assessment  of  exempt  property  is  void, 
and  that  the  fa'ct  that  the  owner  did  not  protest  it  to  the  as- 
sessor or  to  a  board  of  equalization  does  not  estop  him  from 
challenging  it  in  a  suit  in  equity.^^  That  a  state  court  on  appeal 
from  the  judgment  of  the  board  of  supervisors  in  the  matter 
of  an  assessment  sits  as  a  court  of  law  and  equity  and  is  author- 
ized to  grant  equitable  relief  will  not  affect  the  equitable  juris- 
diction of  the  federal  court.^®  It  is  sometimes,  provided  by 
statute  that  no  injunction  shall  be  granted  to  restrain  the  col- 
lection of  any  tax  except  where  the  tax  is  illegal,  or  is  not  au- 
thorized by  law,  or  the  property  is  exempt  from  taxation.^'''  The 
federal  statutes  provide  that  no  suit  for  the  purpose  of  restrain- 
ing the  collection  of  any  federal  tax  shall  be  maintained  in 
any  court,  and  this  prohibits  such  a  suit  in  a  state  court.^*  They 
also  provide  that  no  suit  shall  be  maintained  in  any  court  for 
the  recovery  of  any  internal  tax  or  penalty. alleged  to  have  been 
erroneously  or  illegally  assessed  or  collected  until  an  appeal  has 
been  taken  to  the  commissioner  of  internal  revenue  and  a  deci- 
sion had  by  him,  except  that  where  his  decision  is  delayed  for 
more  than  a  specified  length  of  time,  suit  may  be  brought  with- 
out it.^*  These  provisions  are  binding  on  state  courts,  and 
under  them  a  state  court  has  no  jurisdiction,  on  application  of 
trustees  in  liquidation,  to  pass  upon  the  legality  of  internal 
revenuiC  taxes  assessed  against  a  corporation,  or  to  restrain  their 
collection,  where  they  have  not  been  paid  and  a  claim  for  their 
abatement  filed  by  the  trustees  is  pending  before  the  commis- 
sioner of  internal  revenue.^"    In  Illinois  the  fact  that  property 

Sup'rs  of  Rankin  County,  274  Fed.  leGammill  Lumber  Co.  v.  Board 

630.  of  Sup'rs  of  Eankin  County,  274 

And  it  will  restrain  the  collec-  Fed.  630. 

tion  of  an  illegal  state  tax,  where  IT  Utah -Idaho  Sugar  Co.  v.  Salt 

the  statute  requires  a   deposit  of  Lake  County,  —  Utah  — ,  210  Pae. 

the  tax  as  a  condition  to  the  right  106. 

of   review   of   the    assessment    by  18  Application    of   Willmann,   96 

the  courts,  and  the  right  to  recover  Conn.  73,  112  Atl.  806. 

such   deposit   in    case   the    tax   ia  19  Application   of   Willmann,   96 

held   to    be    illegal    is    not    clear.  Conn.  73,  112  Atl.  806. 

Gorham   Mfg.   Co.   v.   Travis,    274  20  Application   of   Willmann,   96 

^ed.  975.  Conn.  73,  112  Atl.  806. 

15  Nashville  Labor  J'emple  Co. 
V.  City  of  Nashville,  146  Tenn. 
429,  243  S.  W.  78. 
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is  assessed  in  the  wrong  name  or  in  no  name  does  not  in- 
validate the  assessment  or  the  tax,  or  furnish  ground  for  en- 
joining its  collection.^^  In  Pennsylvania  the  question  whether 
the  portions  of  property  of  a  charitable  institution  which  are  ex- 
empt and  which  are  taxable  have  been  properly  determined 
cannot  be  raised  in  a  suit  in  equity  to  enjoin  the  collection  of 
the  tax,  but  any  complaint  on  that  score  can  only  be  heard  on 
appeal  from  the  decision  of  the  board  of  revision  of  taxes.''^ 
Equity  will  not  enjoin  municipal  authorities  from  prosecuting 
a  corporation  for  doing  business  without  paying  a  license  or 
occupation  tax,  where  it  is  not  subject  to  the  tax.**  Nor  will 
it  enjoin  such  a  prosecution  on  the  ground  that  penalties  im^ 
posed  for  violating  the  ordinance  are  so  severe  as  to  practically 
prevent  a  resort  to  the  courts  to  test '  its  validity  at  the  in- 
stance of  a  corporation  which  does  not  challenge  its  validity 
on  any  other  ground  than  the  severity  of  the  penalties.**  The 
action  of  a  tax  commission  in  assessing  a  track  owned  by  four 
railroads  and  used  by  them  for  the  interchange  of  cars  and 
traffic  as  a  distinct  and  independent  main  line  railroad  in  the 
name  by  which  it  is  commonly  known  will  not  be  declared  void 
in  a  suit  by  one  of  such  railroads  to  which  the  others  are  not 
parties  and  where  the  use  made  of  the  track  by  the  otheiB, 
whether  as  main  or  side  track,  is  not  disclosed.**  A  bill  in 
equity  to  restrain  the  collection  of  a  tax  on  the  ground  that 
all  of  the  property  on  which  it  is  assessed  is  exempt  will  be  dis- 
missed if  any  portion  of  such  property  is  taxable.*^ 

There  can  be  no  refunding  of  taxes  without  legislative  author- 
ity,*'' but  statutes  sometimes  provide  for  a  refund  in  certain 

21  Michigan  Gent.  E.  Co.  v.  Carr,  v. ,  City  of  Los  Angeles,  52  Cal. 
303  111.  354,  135  N.  E.  881.  App.  152,  198  Pac.  1001. 

Eemedy    by    appeal    under    the  84  Los  Angeles  Title  Ins.  Co.  v. 

Mississippi   statute  held   doubtful,  City  of  Los  Angeles,  52  Cal.  App. 

where    an    intentional    disorimina-  152,  198  Pac.  1001. 

tion  in  assessing  property  was  al-  26  Michigan  Cent.  B.  Co.  v.  Carr, 

leged.      Gammill    Lumber    Co.    v.  303  111.  354,  135  N.  E.  881. 

Board  of  Sup  'rs  of  Eantin  County,  26  Christian    Ass  'n    v.    City    of 

274    Fed.    630.  Philadelphia,  75  Pa.  Super.  Ct.  516. 

22  Christian  Ass  'n  v.  City  of  27  Eight  of  refund  considered. 
Philadelphia,  75  Pa.  Super.  Ct.  State  Board  of  Tax  Com'rs  v.  Belt 
516.  Railroad   &   Stock   Yards    Co.,   — 

23  Los  Angeles  Title  &  Trust  Co.  Ind.  — ,  130  N.  E.  641. 
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cases.**  In  some  states  a  corporation  may  pay  an  invalid  tax 
under  protest  and  maintain  an  action  to  recover  the  same.*' 
Taxes  paid  voluntarily  and  with  full  knowledge  of  the  facts 
cannot  be  recovered  back  on  the  ground  that  the  payer  was  not 
liable  for  them.*"     But  a  payment  of  taxes  under  protest  in 


S8  Taxes  paid  as  a  result  of  an 
overvaluation  of  property  or  an 
undervaluation  of  deductible 
debts  are  not  within  the  provision 
of  the  California  statute  authoriz- 
ing a  refund  of  taxes  erroneously 
or  illegally  collected.  Southern 
California  Hardwood  &  Mfg.  Co.  v. 
Los  Angeles  County,  49  Cal.  App. 
712,  194  Pac.  62. 

The  auditor  and  attorney  general 
do  not  act  judicially  in  passing 
on  a  claim  for  refund  under  the 
Mississippi  statute;  nor  is  a  judi- 
cial proceeding  necessary  to 
authorize  repayment.  The  ap- 
proval of  a  claim  for  a  refund  by 
such  officers  does  not  make  it  man- 
datory upon  the  treasurer  or 
county  board  to  refund  if  they  in 
good  faith  believe  that  there  is  a 
good  defense  to  t^ie  claim,  but 
they  may  contest  its  legality  in 
the  courts.  Pearl  Eiver  County 
V.  Lacey  Lumber  Co.,  124  Miss.  85, 
86   So.    755. 

29  Southern  Pacific  Land  Co.  v. 
San  Diego  County,  183  Cal.  543, 
191  Pac.  '931;  Atlantic  Coast  Line 
E.  Co.  V.  Town  of  Timmonsville, 
116  S.  C.  316,  108  S.  E.  83. 

In  Mississippi  where  the  act  is 
void,  or  the  assessment  is  void  on 
its  face,  as  where  a  tax  is  levied 
under  an  unconstitutional  statute, 
a  general  protest  is  sufficient.  But 
if  the  infifmity  is  ca;used  by  the 
failure  to  do  a  particular  thing,  or 
results  from  facts  not  apparent  of 
record,  a  special  protest  is  neces- 
sary. Pearl  River  County  v.  Lacey 
Lumber  Co.,  124  Miss.  85,  86  So. 
755. 


A  county  cannot  shield  itself 
from  the  repayment  of  an  illegal 
tax  paid  under  protest  on  the 
ground  that  such  funds  have  been 
disbursed  to  the  several  funds  and 
taxing  districts  of  the  county  and 
that  it  may  not  be  able  to  reim- 
burse itself  therefrom.  Pearl 
Eiver  County  v.  Lacey  Lumber  Co., 
124  Miss.   85,  86  So.   755. 

The  Oklahoma  statute  requires 
the  auditor  to  retain  gross  pro- 
duction taxes  paid  under  protest 
as  a  special  deposit  until  the  mat- 
ters in  dispute  are  settled.  Ex- 
change Oil  Co.  v.  State,  80  Okla. 
52,  193  Pac.  999. 

In  California  such  an  action  may 
be  brought  within  three  years  after 
such  payment,  and  must  be 
brought  within  that  time.  Outer 
Harbor  Dock  &  Wharf  Co.  v.  City 
of  Los  Ang«les,  49  Cal.  App.  120, 
193    Pac.    137. 

In  such  an  action  the  burden 
is  on  the  plaintiff  to  show  that  the 
tax  was  illegally  assessed.  Cham- 
plain  Eealty  Co.  v.  Town  of 
Brattfeboro,  —  Vt.-  — ,  113  Atl. 
-  806. 

A  demurrer  to  a  complaint  in 
such  an  action  to  recover  taxes  on 
income  does  not  admit  erroneous 
conclusions,  drawn  by  the  pleader 
from  the  facts  alleged,  that  no 
gain  or  income  resulted  from  cer- 
tain transactions.  Northwestern 
Mut.  Life  Ins.  Co.  v.  State,  173 
Wis.  119,  180  N.  W.  138. 

SO  Columbia  Eailway,  Gas  & 
Electric  Co.  v.  Jones,  —  S.  C.  — , 
112  S.  E.  267. 
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order  to  prevent  a  seizure  and  sale  of  the  property  against 
which  they  are  assessed  is  not  a  voluntary  payment.*^  A  foreign 
corporation  is  not  entitled  to  recover  or  have  credit  for  taxes 
voluntarily  paid  by  it  in  excess  of  the  amount  legally  due  as 
the  result  of  a  mistake  of  law.^^  And  where  a  company  which 
leases  and  operates  the  plant  of  another  company  pays  out  for 
the  latter  more  taxes  than  it  is  required  to  pay  under  the  oper- 
ating agreement,  its  right  to  adjustment  and  reimbursement  is 
against  the  lessor,  and  it  is  not  entitled  to  credit  for  that  amount 
on  taxes  due  by  it  to  the  state.^^ 

Undervaluation  of  property  by  a  duly  constituted  tribunal 
does  not  so  legally  threaten  the  rights  of  the  state  or  the  public, 
within  the  meaning  of  "due  process  of  law"  as  to  authorize  a 
resort  to  the  courts  for  a  reassessment,  and  hence,  in  the  absence 
of  a  special  statutory  provision,  the  state  or  the  public  is  with- 
out a  remedy  against  even  a  gross  undervaluation  by  such  a 
tribunal.^* 

Statutes  in  some  states  provide  for  certiorari '^  or  appeal^® 


31  The  payment  under  protest  of 
taxes  levied  under  an  unconsti- 
tutional statute,  in  order  to  pre- 
vent a  sale  of  land  against  which 
they  are  assessed,  is  not  a  volun- 
tary payment,  and  taxes  so  paid 
may  be  recovered.  White  Eiver 
Lumber  Co.  v.  Elliott,'  146  Ark.. 
551,  226  S.  "W.  164. 

Payment  under  protest  held  in- 
voluntary when  the  taxpayer 's 
property  was  liable  to  immediate 
seizure  and  its  real  estate  would 
have  been  liable  to  seizure  shortly, 
and  the  only  effect  of  further  de- 
lay would  have'  been  to  subject 
it  to  accruing  penalties,  interest 
and  costs  in  ease  it  was  unsuccess- 
ful in  its  litigation  involving  the 
validity  of  the  tax.  St.  Louis 
Basket  &  Box  Co.  v.  Lauderdale 
County,  146  Tenn.  413,  241  S.  W. 
99. 

32  Metropolitan  Life  Ins.  Co.  v. 
Boys,  296  111.  166,  129  N.  E.   724. 

33  Columbia  Railway,  Gas  &  Elec- 


tric Co.  V.  Jones,  —  S.  C.  —,  112 
S.   E.    267. 

84  Chicago,  E.  I.  &  G.  By.  Co.  v. 
State,  ^-  Tex.  Civ.  App.  — ,  241 
S.  W.  255. 

35  In  Missouri  the  circuit  court 
has  authority  by  writ  of  certiorari 
to  quash  the  record  made  by  the 
clerk  of  the  county  court  in  a  tax 
matter.  State  v.  Harris,  286  Mo. 
262,  227  S.  W.  818. 

Sufficiency  of  petition  for  cer- 
tiorari to  review  assessment  of 
special  franchises,  see  People  v. 
State  Board  of  Tax  Com'rs,  193 
N.  Y.  App.  Div.  297,  183  N.  Y. 
Supp.  733,  modifying  104  N.  Y. 
Misc.  234,  171  N.  Y.  Supp.  784. 

36  As  where  exempt  property  is 
assessed.  In  re  Masonic  Temple 
Society,  90  W.  Va.  441,  111  S.' 
E.  637. 

The  objection  that  a  company 
is  a  corporation  and  should  have 
been,  but  was  not,  assessed  in  the 
manner    provided    for   the    assess- 
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to  a  court  or  review*''  by  a  board  of  review  in  certain  cases. 
A  void  assessment  is  not  subject  to  statutory  provisions  govern- 
ing an  appeal  from  a  valid  assessment,  and  its  invalidity  may 
be  interposed  as  a  defense  in  a  proceeding  to  collect  the  tax  al- 
though no  appeal  has  been  taken.*^  The  writ  of  mandamus  will 
issue  in  a  proper  case  to  require  that  exempt  property  be 
stricken  from  the  assessment  rolls.*'  And  mandamus  will  lie 
to  compel  the  state  treasurer  to  receive  and  accept  from  a 
foreign  insurance  company  the  'amount  legally  due  from  it  in 
payment  of  a  statutory  tax  on  premiums  received  by  it  on  ac- 
count of  business  done  in  the  state,  and  to  compel  the  super- 
intendent of  the  state  insurance  department  to  certify  to  the 
state  auditor  that  such  amount  is  the  amount  of  the  tax,  so  as 
to  prevent  the  suspension  of  its  liceip.se  to  do  business  in  the 


ment  of  corporations  is  not  avail- 
able on  appeal,  where  it  was  not 
raised  below  and  the  record  does 
not  show  that  it  was  a  corpora- 
tion. Adams  County  v.  National 
Box  Co.,,  125  Miss.  598,  88  So.  168. 

Under  the  Illinois  statute  on 
appeal  from  an  assessment  by  the 
tax  commission,  the  circuit  court 
can  only  review  the  assessment  on 
the  record  made  before  the  com- 
mission, and  cannot  hear  any  fur- 
ther evidence.  Oak  Eidge  Ceme- 
tery Corporation  v.  Ta?:  Commis- 
sion, 299  111.   430,   132   N.   B.   553. 

37  In  Michigan  no  appeal  lies 
from  a  determination  of  the  secre- 
tary of  state  as  to  the  franchise 
fee  to  be  paid  by  a  foreign  cor- 
poration which  has  not  engaged 
in  business  outside  of  the  state  for 
at  least  six  months  prior  to  its 
application  for  admission,  and 
which,  therefore,  is  required  to 
pay  a  fee  based  on  its  entire 
authorized  capital  stock,  but  an 
appeal  lies  only  where  the  amount 
of  the  fee  is  based  upon  the  pro- 
portion of  its  authorized  capital 
stock  represented  by  tangible 
property   owned   and   used   in   the 
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state.  The  only  matter  reviewable 
.by  the  board  is  the  determination 
of  the  secretary  of  state  of  the 
proportion  of  the  authorized  capi- 
tal stock  represented  by  the  cor- 
poration's tangible  property  in 
the  state.  It  is  not  vested  with 
judicial  powers  and  is  not  author- 
ized to  settle  legal  questions, 
Detroit  Mortg.  Co.  v.  Secretary  of 
State,  211  Mich.  320,  178  N.  W. 
697,  182  N.-W.  526. 

38  Union  Petroleum  Co.  v.  In- 
dian Petroleum  Co.,  192  Iowa 
1373,  186  N.  W.  439. 

39  Where  it  is  within  the  power 
of  the  assessor,  and  it  is  his  duty, 
to  strike  such  property  from  the 
rolls,  it  is  not  necessary  to  make 
any  other  officer,  or  the  board  of 
equalization,  or  any  other  board  a 
party  to  the  mandamus  proceed- 
ing. The  fact  that  the  taxpayer 
has  a  remedy  by  injunction  to 
prevent  the  collection  of  the  tax 
on  such  property  does  not  deprive 
him  of  his  right  to  a  writ  of  man- 
damus. State  ex  rel.  "W.  K.  Hen- 
derson Iron  Works  &  Supply  Co. 
V.  Jeter,  151  La.  1011,  92  So.  5'94. 
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state  for  its  failure  to  pay  a  greater  amount.*"  In  California 
the  remedy  in  ease  of  an  overvaluation  of  property,  or  an  under- 
valuation of  deductible  debts,  which  amounts  to  the  same  thing, 
is  by  application  to  the  board  of  equalization.*^ 


III.    OP  THE  STOCK,   SHAREHOLDERS   AND   BONDHOLDERS 

§4620.  Taxation  of  shares — In  general.*^  Since  shares  of 
stock  are  property,  the  owner  may  be  taxed  thereon.**  The 
mere  mandate  of  a  constitution  that  taxes  shall  be  laid  upon 
bank  stock  by  the  legislature  or  a  board  of  supervisors  does  not 
by  itself  impose  the  tax,  but  some  positive  action  "to  that  end 
must  be  taken  by  the  designated  legislative  body.**  It  is  within 
the  power  of  the  legislature  to  assess  corporations  upon  their 
corporate  property  and  capital  stock  excluding  the  shares  of 
stock,  or  to  assess  shares  of  stock  in  lieu  of  corporate  property 
and  capital  stock.*^  Statutes  in  many  states  specifically  provide 
for  a  tax  upon  shares  of  stock  of  corporations  or  certain  classes 
of  corporations  in  the  hands  of  their  stockholders.*®    The  term 


40  State  ex  Tel.  National  Life 
Ins.  Co.  V.  Hyde,  —  Mo.  — ,  241 
S.  W.  396. 

41  Southern  California  Hard- 
wood &  Mfg.  Co.  V.  Los  Angeles 
County,  49  Cal.  App.  712,  194  Pac. 
62;  Outer  Harbor  Dock  &  Wharf 
Co.  V.  City  of  Los  Angeles,  49  Cal. 
App.  120,  193  Pae.  137. 

42  Taxation  of  Non-Par  Value 
Stock  is  the  subject  of  an  article 
in   95  Central  Law  Journal  241. 

43Des  Moines  Nat.  Bank  v. 
Fairweather,  191  Iowa  1240,  184 
N.  W.  313,  181  N.  W.  459. 

44  Sussex  County  v.  Jarratt,  129 
Va.  672,  106  S.  B.  384,  627. 

45  Sloan  v.  City  of  Columbia, 
144  Tenn.  197,  232  S.  W.  663. 

46  Ceylon  Co.  v.  Hawkins,  206 
Ala.  246,  89  So.  754. 

The  tax  contemplated  by  Neb. 
Eev.  St.  1913,  §  6343,  as  amended 
by  Laws  1915,  ch.  108,  relating  to 
the  taxation  of  banking  corpora- 
tions,   is    a    tax    upon    shares    of 


stock  in  the  hands  of  stockholders, 
and  not  a  tax  upon  the  property, 
of  the  corporation.  Creighton 
Nat.  Bank  v.  Knox  County,  — 
Neb.  — ,  188  N.  W.  301;  Peters 
Trust  Co.  V.  Douglas  County,  106 
Neb.  877,  184  N.  W.  812. 

In  Oklahoma  in  assessing  state 
or  national  banks,  the  assessment 
is  not  against  the  corporation 
upon  its  moneyed  capital,  surplus, 
and  undivided  profits,  but  the  tax 
is  levied  against  the  shares  in  the 
hands  of  the  stockholders,  and 
the  officers  of  the  corporation  act 
as  the  agent  of  the  stockholders, 
both  in  listing  the  shares  for  taxa- 
tion and  in  paying  the  taxes  levied 
againgt  them.  Longcor  v.  Central 
State  Bank,  85  Okla.  108,  204  Pae. 
1099;  In  re  Tradesmen's  State 
Bank,  —  Okla.  — ,  198  Pac.  479; 
Board  of  Equalization  v.  People's 
Nat.  Bank,  79  Okla.  312,  193  Pac. 
622. 
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"bonds  and  stocks,"  as  used  in  a  taxing  statute,  embraces  bonds 
and  stocks  of  every  sort  that  represent  a  money  investment,  in 
the  absence  of  anything  to  indicate  a  contrary  intention.*'''  The 
tax  of  one  per  cent  on  the  book  value  of  shares  of  stock  in  a}l 
banks  and  banking  associations  provided  for  by  the  New  York 
statute  is  a  direct  tax  on  the  shares  of  stock  without  regard  to 
the  amount  of  income  earned  thereon,  whether  such  income 
has  been  retained  as  surplus  or  distributed  as  dividends.*^ 
Where  the  constitution  prohibits  the  taxation  of  the  stock 
of  a  corporation  when  the  property  represented  by  such  stock 
is  within  the  state  and  liable  to  taxation,  the  fact  that  taxable 
property  of  the  corporation  represented  by  the  stock  is  not 
assessed  for  a  particular  year  does  not  justify  the  assessment 
of  the  stock  for  that  year.*'  In  Louisiana  shares  of  stock 
in  the  hands  of  the  stockholders  are  exempt.^"  The  North 
Dakota  statute  exempting  moneys  and  credits,  ' '  including  bonds 
and  stocks,"  from  taxation,  but  excepting  from  the  exception 
income  derived  therefrom,  and  providing  that  "stocks  and 
bonds"  shall  remain  subject  to  a  capital  stock  tax,  exempts  all 
stock  and  bonds,  including  bank  stock,  from  taxation  other  than 


47  As  used  in  N.  D.  Laws  1917, 
eh.  230,  providing  for  a  uniform 
tax  of  three  mills  on  the  dollar 
upon  moneys  and  credits,  "includ- 
ing bonds  and  stocks,"  and  ex- 
empting the  property  embraced 
from  other  taxation,  they  include 
bank  stock.  State  ex  rel.  Farm- 
ers' State  Bank  of  Page  v.  Wal- 
lace, —  N.  D.  — ,  187  N.  W.  728. 

*8  People  V.  Goldfogle,  234  N. 
Y.  345,  137  N.  E.  611,  rev'g  202 
N.  T.  App.  Div.  712,  195  N.  T. 
Supp.  753,  which  afE'd  118  N.  Y. 
Misc.  79,  198  N.  T.  Supp.  601. 

49  Union  Bank  &  Trust  Co.  v. 
Moore,  62  Mont.  132,  204  Pae. 
361. 

BO  It  was  not  the  intention  of 
the  Louisiana  statute  to  tax  both 
the  capital  stock  of  a  corporation 
and  the  shares  of  such  stock  in 
the  hands  of  its  stockholders  at 
the  same  time,  and  the  latter  are 


not  taxable.  Ficklen  v.  City  of 
New  Orleans,  141  La.  567,  85  So. 
230. 

Louisiana  Act  No.  169  of  1916 
provides  for  the  assessment  of  the 
capital,  surplus  and  undivided 
profits  of  banks  against  the  banks 
themselves  iA  place  of  an  assess- 
ment of  shares  of  bank  stock  to 
the  stockholders  as  required  by  a 
previous  statute,  and  expressly  re- 
quires assessments  for  1916  to  be 
made  in  accordance  with  its  pro- 
visions. An  assessment  made  in 
1916  prior  to  the  enactment  of  the 
statute  was  held  to  be  an  assess- 
ment of  the  shares  of  stock  to 
the  stockholders  under  the  then 
existing  statute,  and  to  have  been 
annulled  by  the  enactment  of  the 
1916  statute.  Hughes  v.  City 
Trust  &  Savings  Co.,  151  La.  313, 
91  So.  747. 
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that  provided  for  in  the  act.^^  In  Georgia  shares  of  stock  of 
certain  domestic  corporations  are  exempt.^*  The  Tennessee  stat- 
utes do  not  tax  shares  of  stock  in  any  corporation,  where  the 
corporate  property  or  the  capital  stock  is  made  taxable  to  the 
corporation  itself.  Shares  of  stock  in  banks,  loan  companies, 
insTirance  companies,  investment  companies  and  cemetery  com- 
panies are  to  be  assessed  to  the  individual  shareholders  in  lieu 
of  the  assessment  of  the  corporate  property  of  such  corporations, 
while  in  the  ease  of  all  other  corporations,  all  of  the  property 
of  the  corporation,  including  its  capital  stock,  is  to  be  assessed 
and  taxed  to  the  corporation  itself,  and,  when  this  is  done,  the 
shares  of  stock  are  not  to  be  assessed  and  taxed  to  the  in- 
dividuaj  shareholders.®'  In  Pennsylvania  stockholders  are 
liable  to  a  personal  property  tax  on  their  shares  unless  the  cor- 
poration is  liable  to  a  capital  stock  tax  or  is  relieved  from  pay- 
ment thereof  by  state  laws.®*  In  Kentucky  the  statute  pro- 
vides that  so  long  as  a  corporation  pays  the  taxes  on  all  of  its 
property  the  individual  stockholders  shall  not  be  required  to 
list  their  shares  in  said  corporation.®® 


51  state  ex  rel.  Farmers '  State 
Bank  of  Page  v.  Wallace,  —  N.  D. 
— ,  187  N.  W.  728. 

B2  Coca-Cola  Co.  v.  City  of  At- 
lanta, 152  Ga.  558,  110  S.  E.  730. 

68  Hence  shares  of  stock  in  a 
mercantile  corporation  are  not 
taxable  to  the  shareholders.  Sloan 
V.  City  of  Columbia,  144  Tenn. 
197,  232  S.  W.  663. 

64  Appeal  of  Callery,  272  Pa. 
255,  116  Atl.  222. 

68  Under  this  provision  an  indi- 
vidual stockholder  is  not  liable  for 
taxes  on  his  stock  so  long  as  the 
corporation  pays  taxes  on  all  of 
its  property,  and  where  the  taxing 
authority  seeks  to  hold  the  indi- 
vidual stockholder  liable  it  must 
affirmatively  appear  from  the  rec- 
ord that  it  first  proceeded  against 
the  corporation.  Ewald's  Ex'r 
and  Trustee  v.  City  of  Louisville, 
192  Ky.  279,  232  S.  W.  388. 

Except  where  it  is  obtained  by 


fraud  or  collusion,  a  judgment 
against  the  corporation  for  omit- 
ted taxes  is  conclusive  on  the 
stockholder  in  a  subsequent  action 
to  collect  taxes  on  his  stock  where 
his  liability  depends  upon  whether 
or  not  the  corporation  has  paid 
taxes  on  all  its  property.  Hence 
where  the  omission  of  property 
from  an  assessment  in  a  single 
year  gives  rise  to  only  a  single 
cause  of  action,  and  a  judgment 
against  a  corporation  for  omitted 
taxes  is  conclusive  and  prevents 
the  bringing  of  another  action 
against  it  to  assess  other  property 
omitted  from  the  same  assessment 
which  was  not  embraced  in  the 
first  action,  such  a  judgment  also 
bars  a  subsequent  action  against 
stockholders  to  collect  taxes  on 
their  stock  because  of  the  omis- 
sion of  such  other  property  from 
such  assessment.  Ewald's  Ex'r 
and  Trustee  v.  City  of  Louisville, 
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Since  shares  of  stock  are  a  distinct  entity  from  the  assets  or 
property  of  the  corporation  itself,*®  the  taxation  of  shares  of 
stock  to  the  stockholders  is  not,  in  a  legal  sense,  the  taxation  of 
the  assets  or  capital  of  the  corporation,*'  and  an  assessment  of 
the  capital  of  a  corporation  is  not  an  assessment  of  the  shares 
in  the  names  of  the  several  shareholders.*^  For  the  same  rea- 
son, the  shares  of  stock  of  a  corporation  may  be  taxed  although 
its  capital  is  invested  in  nontaxable  securities.*®  And  in  fix- 
ing the  valuation  of  shares  of  stock  in  the  hands  of  the  stock- 
holders, no  deduction  will  be^made  of  securities  owned  by  the 
corporation  which  are  made  exempt  from  taxation  by  the  fed- 
eral or  state  statutes,®"  nor  of  mortgage  securities  held  by  the 
corporation,  although  the  mortgagor  has  agreed  to  pay  any  tax 
which  may  be  levied  against  the  mortgage  or  the  debt  secured 
thereby.®^ 


192  Ky.  279,  232  S.  W.  388.  And 
a  judgment  against  the  corpora- 
tion in  an  action  by  the  state  is 
a  bar  to  a  subsequent  action  by 
a  city  in  such  case,  since  the  city 
is  but  an  arm  of  the  state,  and 
its  righj  to  collect  on  the  stock 
is  secondary  to  the  right  of  the 
state  to  collect  from  the  corpora- 
tion. Ewald's  Ex'r  and  Trustee 
V.  City  of  Louisville,  192  Ky.  279, 
232  S.  "W.  388. 

B6See  §3413. 

57Hannan  v.  First  Nat.  Bank  of 
Council  Bluffs,  Iowa,  269  Ted.  527; 
Daniel  v.  Bank*  of  Clayton  County, 
154  Ga.  282,  114  S.  E.  210;  Des 
Moines  Nat.  Bank  v.  Pairweslther, 
191  Iowa  1240,  184  N.  W.  313,  for- 
mer opinion,  181  N.  W.  459; 
Creighton  Nat.  Bank  v.  Knox 
County,  —  Neb.  — ,  188  N.  W. 
301. 

S8  Sussex  County  v.  Jarratt,  129 
•Va.  672,  106  S.  E.  384,  627. 

69  Daniel  v.  Bank  of  Clayton 
County,  154  Ga.  282,  114  S.  E. 
210;  Sussex  County  v.  Jarratt, 
129  Va.  672,  106  S.  E.-  384,  627. 

SOHannan    v.   First   Nat.    Bank 


of  Council  BlufEs,  Iowa,  269  Fed. 
527;  Daniel  v.  Bank  of  Clayton 
County,  154  Ga.  282,  114  S.  E.  210; 
Des  Moines  Nat.  Bank  v.  Fair- 
weather,  191  Iowa  1240,  184  N.  W. 
313,  181  N.  "W.  459;  Iowa  State 
Bank  of  Osceola  v.  Judkins,  — 
Iowa  — ,  181  N.  "W.  462;  Peters 
Trust  Co.  V.  Douglas  County,  106 
Neb.  877,  184  N.  "W.  812;  Longcor  v. 
Central  State  Bank,  85  Okla.  108, 
204  Pac.  1099;  In  re  Tradesmen's 
State  Bank,  —  Okla.  — ,  198  Pac. 
47'9;  Board  of  Equalization  v. 
People '8  Nat.  Bank,  79  Okla.  312, 
193  Pac.  622. 

An  Iowa  statute  providing  for 
the  exclusion  of  such  securities 
was  held  invalid  as  an  amendment 
to  the  existing  _statute  under  a 
constitutional  provision  requiring 
the  subject  matter  of  an  act  to  be 
expressed  in  its  title.  Des  Moines 
Nat.  Bank  v.  Fairweather,  191 
Iowa  1240,  181  N.  W.  459,  184  N. 
W.  313. 

61  Creighton  Nat.  Bank  v.  Knox 
County,  —  Neb.  — ,  188  N.  W.  301. 

That  the  bank  acquired  the 
mortgages    before    the    enactment 
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Some  of  the  statutes  require  banks  to  return  for  taxation  and 
pay  the  taxes  on  the  shares  of  their  stockholders,  in  which 
case  a  bank  has  a  common-law  right  of  reimbursement  against 
the  stockholders  for  the  amounts  so  paid.®**  A  state  has  power 
to  tax  the  shares  of  stock  of  a  domestic  corporation  against  the 
corporation  itself  although  its  active  business  is  being  conducted 
and  all  of  its  tangible  property  is  situated  in  another  state.®^ 
The  Arkansas  statute  providing  for  such  a  tax  in  terms  applies 
to  all  corporations  doing  business  in  the  state,  and  therefore  to 
a  domestic  corporation  which  operates  its  business  in  another 
state  where  all  of  its  property  is  situated.^*  A  corporation 
organized  and  domiciled  in  a  state  is  necessarily  doing  business 
^  there  if  it  is  doing  business  at  all,  even  though  its  active  busi- 
ness is  being  conducted,  and  all  of  its  tangible  property  is 
situated  in  another  state,  since  its  domicile  is  the  fountain  head 
of  all  of  its  activities,  and  its  life  and  existence  are  there  and 
all  of  its  business  activities  necessarily  emanate  there  primarily 
if  it  functions  at  all.®^  The  fact  that  a  corporation  furnished  the 
assessor  with  the  information  upon  which  shares  of  its  stock 
owned  by  its  stockholders  were  assessed  to  it  will  not  estop  it 
from  attacking  the  validity  of  the  tax  on  the  ground  that  the 
statute  authorizing  it  is  unconstitutional,  where  the  statute  pro- 
vides a  penalty  for  failure  to  furnish  such  information,  nor 
will  the  fact  that  an  officer  of  the  corporation,  who  mistakenly 
believed  the  statute  to  be  valid,  advised  the  assessor  tOgassess 
the  stock  against  the  corporation.^^ 

§  4621.  —  National  bank  shares.®'' 

§  4622.  Taxation  of  corporate  bonds.®*     Generally  speaking, 
corporate  bonds  are  taxable  in  the  hands  of  the  holders'thereof.®' 

of   the    statute    imposing    the    tax  63  State  v.   Gloster  Lumber  Co., 

does  not  invalidate  the  tax  under  147  Ark.  461,  227  S.  "W.  770. 

such   circumstances   as   an   impair-  64  State  v.   Gloster  Lumber  Co., 

ment     of     the     bank's     contracts,  147  Ark.  461,  227  S.  W.  770. 

since  the  bank  and  not  the  stock-  66  State  v.   Gloster   Lumber  Co., 

holders    own    the    mortgages,    and  147  Ark.  461,  227  S.  W.  770. 

they    have    no     contract    relation  66  Union   Bank   &   Trust    Co.   v. 

with    the    mortgagors.      Creighton  Moore,  62  Mont.  132,  204  Pac.  361. 

Nat.    Bank    v.    Knox    County,    —  67  See  §§  4593,  4599-4603,  supra. 

Neb.  — ,  188  N.  W.  301.  68  See  also  §  4620,  supra. 

62  Daniel    v.    Bank    of    Clayton  69  In    re    Indiana    Trust   Co.,   — 

County,  154  Ga.  282,  114  S.  E.  210.  Ind.  App.  — ,  135  N.  E.  807. 
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And  this  is  true  of  mortgage  bonds  purchased  by  the  trustee  of 
the  mortgage  securing  them  with  money  in  a  sinking  fund 
created  to  secure  their  payment,  where  the  transaction  does  not 
amount  to  a  payment  and  cancellation  of  the  bonds  so  pur- 
chased.''*' 

§  4623.  Situs  of  shares  of  stock  in  general.'''^  Generally  the 
situs  of  shares  of  stock  for  the  purpose  of  taxation  is  the  resi- 
dence of  the  owners  or  holders.''*  The  legal  situs  of  shares 
of  stock  is  where  the  corporation  exists  or  where  the  stock- 
holder has  his  domicile.''''  For  purposes  of  taxation,  a  stock- 
holder who  has  transferred  his  stock  to  a  voting  trustee  and 
received  trust  certificates  in  lieu  thereof  will  be  regarded  as 
the  owner  thereof,  and  his  residence  will  determine  the  situs  of 
his  stock  rather  than  that  of  the  trustee.  And  this  is  equally 
true  as  to  nonresident  owners  of  such  certificates,  where  the 
statute  provides  that  shares  of  stock  held  by  nonresidents  shall 
be  valued  to  the  owner  thereof  in  the  county  or  city  in  which 
the  corporation  is  situated.''* 

§4624.  Nonresident-owned  shares  in  domestic  corporations. 

The  state  has  authority,  in  authorizing  the  creation  of  corpora- 
tions, to  require  the  payment  of  taxes  on  all  shares  issued, 
whether  owned  by  residents   or  nonresidents.''^ 

70  In  re  Indiana  Trust  Co.,  —  deposit  in  New  York  banks  has 
Ind.  App.  — ,  135  N.  E.  807.  As  its  situs  in  Kentucky,  even  dur- 
to  whether  such  a  transaction  ing  the  time  intervening  between 
amounts  to  a  purchase  or  to  a  pay-  the  death  of  the  owner  there  and 
meut  and  cancellation  of  the  the  appointment  of  an  adminis- 
bouds,  see  §  1044.  trator    for    his    estate.      Com.    v. 

71  Situs  for  taxation  of  member-  Bingham's  Adm'r,  188  Ky.  616, 
ship    in     exchange     or     board     of  223  S.  W.  999. 

trade  is  the  subject  of  a  note  in  73  In  re  MeMuUen's  Estate,  199 

17  A.  L.  E.  89.  N.   Y.   App.   Div.   393,   192   N.   Y. 

72  Appeal  of  Gallery,  272  Pa.  Supp.  49,  rev'g  114  N.  Y.  Misc. 
255,  116  Atl.  222;   Great  Southern  505,  187  N.  Y.  Supp.  248. 

Life   Ins.    Co.    v.    Oity   of   Austin,  74  State  Tax  Commission  v.  Com- 

—  Tex.  — ,  243  S.  W.   778,  rev'g      missioners    of    Baltimore    County, 

—  Tex.  Civ.  App.  — ,   211  S.  W.       138  Md.  668,  114  Atl.  717. 

482;  Cornett's  Ex'rs  v.  Com.,  127  7B  Great  Southern  Life  Ins.  Co. 

Va.  640,  105  S.  E.   230.     Stock  in  v.  City  of  Austin,  —  Tex.  — ,  243 

foreign   corporations    owned   by    a  S.  W.  778,  rev  'g  —  Tex.  Civ.  App. 

resident     of  ,  Kentucky     and     on  — ,  211  S.  W.  482. 
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§  4625.  Resident-owned    shares    in    foreign    corporations. 

Resident  owners  of  shares  of  stock  in  a  foreign  corporation  may 
be  taxed  thereon.''^  In  Georgia  shares  of  stock  of  a  foreign 
corporation  are  liable  for  municipal  taxes  when  the  owners  of 
such  shares  reside  within  the  corporate  limits  of  the  municipality, 
although  the  corporation  has  property  within  the  city  on  which 
a  tax  is  paid.'''  The  classification  in  Georgia  whereby  the  shares 
of  stock  of  certain  domestic  corporations  are  exempt  from  taxa- 
tion and  the  shares  of  stock  of  foreign  corporations  are  subject 
to  taxation  is  a  valid  one,  even  as  against  a  foreign  corporation 
owning'  property  which  is  taxed  in  the  state.  And  the^  taxation 
of  the  shares  of  such  a  foreign  corporation  does  not  violate  the 
Fourteenth  Amendment,  nor  provisions  of  the  State  Constitu- 
tion that  all  taxation  shall  be  uniform  upon  the  same  class  of 
subjects  and  that  protection  to  person  and  property  shall  be 
impartial  and  complete.''* 

§  4627a  [New].  Stamp  tax  on  transfers  of  stock.  Payment 
of  the  stamp  tax  imposed  by  the  New  York  statute  on  transfers 
of  shares  does  not  create  a  condition  precedent,  but  the  failure 
to  pay  it  is  a  matter  to  be  pleaded  as  a  defense  in  an  action 
to  compel  a  transfer  of  stock  on  the  books  of  the  corporation. 
And  where  no  such  defense  is  pleaded  the  court  should  grant 
judgment  directing  a  transfer  on  the  books  when  the  certificates 
are  presented  properly  stamped  or  upon  payment  of  the  tax.''* 
The  purpose  of  the  statute  is  to  get  money  for  the  state,  and 
when  the  only  question  involved  is  the  right  to  have  stock 
transferred  on  the  corporate  books,  the  state  is  fully  protected 
if  the  stamps  are  annexed  or  the  tax  paid  at  or  before  the 
time  the  transfer  is  made.*"  A  contract  to  transfer  stock  may 
be  specifically  enforced  although  it  is  not  stamped,  since  the 

76  Appeal  of  Gallery,  272  Pa.  78  Coea-Cola  Co.  v.  City  of  At- 
255,  116  Atl.  222.  lanta,  152  Ga.  558,  110  S.  B.  730. 

77  In  any  event  a  foreign  eorpo-  79  Luitwieler  v.  Luitwieler  Pump- 
ration  which  has  85  per  cent,  of  ing  Engine  Co.,  231  N.  Y.  494,  132 
its  properties  out  of  the  state  can-  N".  E.  401,  rev'g  190  N.  T.  App. 
not  be  classed  as  a  domestic  cor-  Div.  80,  179  N.  T.  Supp.  463. 
poration  so  as  to  be  exempt  from  80  Luitwieler  v.  Luitwieler  Pump- 
municipal  taxation  under  the  ing  Engine  Co.,  231  N.  Y.  494,  132 
Georgia  statute.  Coea-Cola  Co.  v.  N.  E.  401,  rev'g  190  N.  Y.  App. 
City  of  Atlanta,  152  Ga.   558,  110  Div.  80,  179  N.  Y.  Supp.  463. 

S.  E.  730. 
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stamp  need  only  be  attached  when  the  certificate  is  delivered.*^ 
The  New  York  .statute  requires  the  payment  of  the  tax  on  the 
transfer  of  stock  held  under  a  voting  trust  by  the  trustees  to 
the  owners.**  And  it  is  not  invalid  as  violating  contract  obliga- 
tions because  it  requires  the  payment  of  the  tax  on  such  a  trans- 
fer made  after  its  enactment  pursuant  to  the  terms  of  a  voting 
trust  agreement  made,  before  its  enactment,  at  which  time  there 
was  no  law  taxing  such  transfers.**  The  Pennsylvania  statute 
contemplates  a  tax  on  the  actual  transfer  of  the  stock  by  placing 
a  stamp  either  on  the  stock  certificate  or  the  agreement  of  sale, 
and  a  party  to  a  contract  for  the  exchange  of  stock  who  fails 
to  carry  out  his  agreement  and  thus  prevents  a  transfer  cannot 
defeat  a  recovery  of  damages  by  the  other  party  because  no 
stamp  was  affixed  to  the  memorandum  of  agreement  between 
them.** 

§4628.  Assessment  and  valuation.*^  Assessments  must  be 
made  in  the  manner  prescribed  by  law.*®  The  powers,  duties 
and  jurisdiction  of  taxing  officials  are  prescribed  by  statute,  and 
they  may  not  take  cognizance  of  matters  not  within  the  con- 
templation of  the  statute  defining  their  authority  and  juris- 
diction.*' Every  assessment  must  rest  upon  a  proper  levy  of  a 
tax,  and  if  there  has  been  no  levy  there  can  be  no  assessment.** 
In  Iowa  the  act  of  the  assessor  in  computing  the  value  of  shares 
of  bank  stock  and  the  ascertainment  of  such  Value  from  the 
statement  which  the  bank  is  required  to  furnish  him  is  a  purely 
ministerial  act,  and  his  right  and  power  to  assess  such  stock 
must  be  in  accordance  with  the  method  of  computation  prescribed 

81  Lyon    V.    Farmers '    Loan    &  84  Alexander  v.   Soulas,  269  Pa. 

Trust  Co.  of  New  York,  184  N.  T.  423,  112  Atl.  538. 

Supp.   380,   afl'd   194   N.   T.   App.  85  Power    to    compel    production 

Biv.  968,  185  N.  T.  Supp.  938.  of  corporate  books  to  aid  in  assess- 

8?See.    Chicago     Great    Western  ing  holder  of  stock  or  his   estate 

E.  Co.  V.   State,   197  N.   Y.   App.  is  the  subject  of  a  note  in  23  A. 

Div.  742,  189  N.  Y.  Supp.  457,  aff'd  L.  E.  1351. 

233  N.  T.  '661,  21  A.  L.  E.  1270,  86  Sussex  County  v.  Jarratt,  129 

135  N.  B.  960.  Va.  672,  106  S.  B.  884,  627. 

88  Chicago  Great  Western  E.  Co.  87Langhout  v.  First  Nat.  Bank 

V.  State,  197  N.  Y.  App.  Div.  742,  of  Eemsen,  191  Iowa  957,  189  N. 

189  N.  Y.  Supp.  457,  aff'd  233  N.  W.  506. 

Y.  661,  21  A.  L.  E.  1270,  135  N.  88  Sussex  County  v.  Jarratt,  129 

E.  960.  Va.  672,  106  S.  B.  384,  627. 
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by  the  statute.*'  In  tliat  state  the  mistakes  of  assessors  and 
boards  of  review  are  final  in  the  absence  of  an  appeal  to  the  dis- 
trict court.  Retroactive  authority  is  not  conferred  on  the  county 
auditor  in  the  matter  of  correcting  errors  of  omission  or  com- 
mission appearing  in  the  assessment  or  tax  list,  except  for  the 
current  year,  and  the  statute  authorizing  the  county  treasurer 
to  list  and  assess  omitted  or  withheld  property  does  not  authorize 
him  to  list  and  assess  shares  of  stock  which  have  been  previously 
assessed  because  they  were  undervalued  as  the  result  of  an  error 
of  computation  by  the  assessor.®" 

Generally  the  shares  are  to  be  assessed  at  their  true  value, 
which  may  or  may  not  coincide  with  their  book  value.'^  The 
actual  capital,  surplus  and  undivided  profits  of  a  bank  are  to  be 
taken  into  account,  and  are  the  essential  elements,  in  determin- 
ing the  taxable  value  of  its  stock.®*  Prices  paid  for  bank  stock 
in  a  few  isolated  sales  to  officers  of  the  bank  desiring  to  obtain 
control  are  not  a  fair  measure  of  its  actual  cash  value,  where 
it  is  not  shown  to  have  a  general  market  value.®'  Under 
statutes  providing  for  the  deduction  of  that  part  of  the  capital 
stock  or  surplus  or  undivided  profits  of  a  bank  invested  in  other 
property  assessed  in  the  name  of  the  bank,®*  or  in  real  estate,®* 
the  amount  to  be  deducted  is  the  actual  sum  so  invested  and  not 
the  assessed  value  of  such  other  property.  In  Missouri  in 
determining  the  value  of  bank  stock  for  the  purpose  of  assess- 
ment against -the  stockholders,  the  debts  and  liabilities  of  the 
bank  are  to  be  deducted  from  the  gross  value  of  its  assets,  in- 
cluding an  indebtedness  secured  by  a  mortgage.®^  In  Pennsyl- 
vania the  action  of  the  state  auditor  general  in  assessing  against 
a  corporation  a  mere  nominal  tax  on  its  capital  stock  is  not 

89Langhout  v.  First  Nat.  Bank  of  Eemsen,  191  Iowa  957,  183  N. 

of  Eemsen,   191  Iowa  957,  183  N.  "W.  506. 

W.  506.  93  Washington    County    v.    First 

90  Langhout  v.  First  Nat.  Bank  Nat.  Bank,  —  Wash.  — ,  206  Pae. 

of  Eemsen,  191  Iowa  957,  183  N.  1054. 

W.  506.  94  Washington    County   v.   First 

91Longcor      v.      Central      State  Nat.   Bank,   35  Idaho  438,  206  S. 

Bank,  85  Okla.  108,  204  Pac.  1099;  W.  1054. 

In  re  Tradesmen's  State  Bank,  —  96 Iowa   State  Bank  of  Osceola 

Okla.  — ,  198  Pac.  479;   Board  of  v.  Judkins,  —  Iowa  — ,  181  N.  W. 

Equalization      v.      People's      Nat.  462. 

Bank,  79  Okla.  312,  193  Pac.  622.  96  State    v.    Buder,   —   Mo.   — , 

98  Langhout  v.  First  Nat.  Bank  242  S.  W.  979. 
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conclusive  on  a  county  as  to  the  corporation's  liability  to  such 
a  tax,  and  does  not  preclude  a  county  from  assessing  a  personal 
property  tax  against  a  stockholder  on  his  stock  on  the  ground 
that  the  corporation  is  not  so  liable.^'' 

§462i9.  Remedies  for  illegal  tax  or  assessment.  Share- 
holders may  enjoin  the  assessment  of  collection  of  illegal  taxes 
on  their  stock  ^*  provided  they  have  no  adequate  remedy  at  law." 
Where  a  national  bank  is  required  to  pay  a  tax  iipon  the  shares 
of  its  stockholders  in  the  first  instance  and  collect  it  from  them 
or  deduct  it  from  their  dividends,  it  may  maintain  a  suit  in  its 
own  name  to  enjoin  the  collection  of  the  tax,  since  it  is  -the  real 
party  in  interest.^  Arid  under  such  circumstances  it  may  in- 
stitute certiorari  proceedings  to  test  the  validity  of  the  tax, 
where  a  statute  provides  that  any  assessment  may  be  reviewed 
by  certiorari  at  the  instance  of  one  assessed  and  claiming  to  be 
aggrieved  by  reason  of  the  invalidity  or  overvaluation  of  the 
assessment.*  In  Missouri  the  actiqn  of  a  board  of  equalization 
in  assessing  stock  is  judicial  and  is  subject  to  review  by  cer- 


97  Appeal  of  Gallery,  272  Pa. 
255,  116  Atl.  222. 

98  Sussex  County  v.  Jarratt,  129 
Va.  672,  106  S.  E!  384,  627. 

A  bill  to  enjoin  the  collection 
of  a  tax  on  shares  of  stock  under 
the  Alabama  statute  on  the  ground 
that  the  corporation 's  initial  return 
to  the  assessor  was  not  passed  on 
by  him,  but  by  the  board  of  tax 
assessors  was  held  to  be  insuffi- 
cient where  it  did  not  allege  that 
the  required  notice  was  not  given 
or  was  not  sufficient  to  authorize 
the  assessment,  nor  that  the  tax- 
payer availed  or  attempted  to 
avail  of  the  statutory  remedies  to 
have  the  assessment  set  aside  or 
reviewed,  nor  that  the  assessed 
value  fixed  was  excessive.  Ceylon 
Co.  V.  Hawkins,  206  Ala.  >  246,  89 
So.  754. 

99  A  Virginia  statute  expressly 
provides  that  no  suit  for  the  pur- 
pose of  restraining  the  assessment 
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or  collection  of  any  tax  shall  be 
maintained  except  where  the  party 
has  no  adequate  remedy  at  law. 
But  the  existence  of  a  statutory 
remedy  applicable  only  in  cases 
where  an  assessment  has  been 
made  does  not  deprive  equity  of 
jurisdiction  in  cases  where  there 
has  been  no  assessment.  Sussex 
County  V.  Jarratt,  129  Va.  672, 
106  S.  E.  384,  627. 

1  Hannan  v.  First  Nat.  Bank  of 
Council  Bluffs,  Iowa,  269  Fed.  527. 

The  amount  in  controversy  in 
such  a  suit  is  the  total  amount  of 
the  tax  assessed  against  all  of  the 
shareholders.  Hannan  v.  First 
Nat.  Bank  of  Council  Bluffs,  Iowa, 
269  Fed.  527. 

2  People  ex  rel.  Hanover  Nat. 
Bank  of  City  of  New  York  v. 
Goldfogle,  202  N.  T.  App.  Div.  712, 
195  N.  Y.  Supp.  753,  rev  'd  on  other 
grounds  234  N.  Y.  345,  137  N. 
E.  611. 


§4629]  Private  Corporations  [Gh.  59 

tiorari.*  In  Oregon  a  national  bank  is  not  obliged  to  apply  to 
the  board  of  equalization  to  set  aside  an  assessment  upon  shares 
of  stock  made  against  it  instead  of  against  its  shareholders,  since 
such  an  -assessment  is  void.*  And  it  will  not  be  required  to 
return  a  portion  of  such  tax  refunded  to  it  by  the  county  court, 
although  such  court  gave  a  wrong  reason  for  making  such  re- 
fund.5 

■     IV.    EXEMPTIONS    FROM    TAXATION 

§  4630.  In  general.  Property  held  by  the  regents  of  the 
University  of  Michigan  in  their  corporate  capacity  is  the  public 
property  of  the  state,  held  by  the  corporation  in  trust  for  the 
purposes  to  which  it  is  devoted,  and  is  exempt  from  taxation. 
And  the  exemption  extends  to  buildings  erected  by  the  lessee  on 
land  leased  from  the  university,  where  the  lease  provides  that 
they  shall  be  the  property  of  the  lessor.®  An  irrigation  district 
is  not  a  municipal  corporation  within  the  meaning  of  the  pro- 
vision of  the  California  constitution  subjecting  certain  lands  of 
municipal  corporations  located  outside  of  their  boundaries  to 
taxation.''  Leasehold  interests  in  tide  lands  belonging  to  the 
state  are  subject  to  taxation  in  California,*  and  so  is  the  lessee's 
possessory  interest  in  improvements  erected  by  him  on  such 
land.®  But  the  reversionary  interest  in  sucli  improvements 
which  have  become  a  part  of  the  realty  are  not  taxable. i"  "Where 
a  lien  for  taxes  attaches  at  the  date  of.  the  assessment,  a 
municipality  purchasing  property  of  a  street  railway  company 
by  private  contract  aftei"  it  has  been  assessed  for  taxation,  but 
before  the  tax  has  been  levied,  takes  it  subject  to  the  lien,  and 
the  tax  is  valid  under  such  circumstances  although  the  city's 
property  is  exempt  from  taxation. ^^    Land  belonging  to  a  private 

3  State  y.  Buder,  —  Mo.  — ,  242  Co.  v.  City  of  Los  Angeles,  49  Cal. 
S.  W.  979.  App.  120,  193  Pae.  137. 

4  Allen  v.  Bilyeau,  100  Ore.  576,  9  Outer  Harbor  Dock  &  Wharf 
198  Pac.  208.  Co.  v.  City  of  Los  Angeles,  49  Cal. 

5  Allen  V.  Bilyeau,  100  Ore.  576,  App.  120,  193  Pac.  137;  Outer  Har- 
198  Pac.  208.  bor    Dock    &    Wharf    Co.    v.    Los 

6  City  of  Detroit  v.  George,  214  Angeles  County,  47  Cal.  App.  194, 
Mich.  664,  183  N.  W.  789.  193  Pac.  142. 

7  Turlock  Irrigation  Dist.  v.  10  Outer  Harbor  Dock  &  Wharf 
White,   186  Cal.   183,  17  A.   L.  B.  Co.  v.  City  of  Los  Angeles,  49  Cal. 

.72,  198  Pac.  1060.  App.  120,  193  Pac.  137. 

8  Outer   Harbor   Dock   &   Wharf  11  Puget   Sound   Power   &  Light 
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corporation  organized  to  erect  and  operate  a  waterworks  plant 
for  the  purpose  of  supplying  water  to  a  city,  and  its  plant,  ma- 
chinery, etc.,  located  thereon,  are  not  within  a  provision  exempt- 
ing "all  market  houses,  public  squares  or  other  public  grounds 
used  exclusively  for  public  purposes,"  and  "all  works,  machin- 
ery and  fixtures  belonging  exclusively  to  any  town,  vUlage  or 
city,  used  exclusively  for  conveying  water  to  such  town,  village 
or  city,"  although  the  company  is  operating  under  an  agree- 
ment with  the  city  giving  the  latter  a  right  to  purchase  the  plant 
under  certain  conditions.^®  In  Ijouisiana  it  is  held  that  property 
dedicated  to  a  public  use,  the  revenues  of  which  serve  a  public 
purpose,  is  public  property  and  as  such  exempt  from  taxation, 
although  the  title  thereto  is  in  a  quasi  public  corporation.  And 
in  that  state  it  has  been  held  that  the  property  of  an  academy, 
incorporated  by  the  legislature  for  the  benefit  of  the  people  of 
a  particular  parish  and  partially  endowed  by  the  state  and  the 
United  States,  is  dedicated  to  a  public  use,  the  cause  of  public 
education,  and  hence  is  exempt  as  public  property.^*  In  view 
of  the  fact  that  the  "West  Virginia  statute  exempts  property  be- 
longing to  colleges,  seminaries,  academies  and  free  schools  if 
used  for  educational,  literary  or  scientific  purposes,  such  an 
institution  may  acquire  the  title  of  the  state  to  forfeited  lands 
by  possession  thereof  under  color  of  title  for  the  prescribed  period 
without  the  payment  of  taxes  thereon  during  such  period,  though 
such  payment  would  otherwise  be  necessary.^*  An  assessment  of 
exempt  property  is  void.^* 

§4631.  Constitutional  exemption.  The  Illinois  constitution 
does  not  of  itself  exempt  any  property  from  taxation,  but  simply 
provides  what  property  may  be  exempted  by  general  law.^^ 
Under  a  constitutional  provision  authorizing  the  legislature  to 
exempt  such  property  as  it  may  deem  necessary  for  charitable 
purposes,  it  may  exempt  all  of  the  property,  both  real  and 

Co.  V.  City  of  Seattle,  117  Wash.  14  State  v.  Scott,  —  W.  Va.  — , 

351,  201  Pae.  449.  113  S.  E.  907. 

12Eoodhouse     Water     Coip.     v.  15  Nashville    Labor    Temple    Co. 

Board  of  Review  of  Scott  County,  v.    City    of    Nashville,    146    Tenn. 

303  111.  465,  135  N.  B.  708.  429,  243  S.  W.  78. 

IS  Pine  Grove  Academy,  Martin  16  In    re    AUerton,    296   111.    340, 

V.  Louisiana  Central  Lumber   Co.,  129  N,  B,  801. 
150  La.  157,  90  So,  553. 
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personal,  of  a  charitable  corporation  if  it  desires  to  do  so.^''  And 
under  a  constitutional  provision  authorizing  it  to  exempt  prop- 
erty used  for  religious  purposes,  it  may  exempt  parsonages.^* 
Constitutional  exemptions  sometimes  except  from  their  operation 
taxes  "due,  owing  or  accruing"  when  the  constitution  takes 
effect.*^  ' 

§  4632.  Legflslative  power — In  absence  of  constitutional  pro- 
hibition. The  matter  of  exemptions  from  taxation  is  one  to  be 
dealt  with  solely  by  the  legislature,  and  generally  speaking  it 
may  tax  or  exempt  as  it  sees  fit,  subject  only  to  constitutional 
limitations.^'  And  tinless  restrained  by  constitutional  limita- 
tions, it  may  exempt  all  kinds  and  classes  of  property,  so  long 
as  the  exemptions  are  uniform  and  equal.^^ 

§  4633.  —  When  constitutional  prohibition  exists.  Of  course 
constitutional  restraints  upon  the  power  of  exemption  are  bind- 
ing upon  the  legislature.^^  Exemptions  in  a  special  charter 
must  be  construed  in  connection  with  the  provisions  on  the  sub- 
ject in  the  constitution  in  force  when  the  charter  was  granted.** 
A  constitutional  provision  prescribing  what  property  shall  or 
may  be  exempted  from  taxation  is  a  limitation  upon  the  power 
of  the  legislature  precluding  it  from  exempting  any  other  prop- 
erty,** especially  where  the  constitution  also  prohibits  exemptions 

17  Chicago  Home  for  Grills  v.  taxes  levied  for  1921.  Eiverside 
Carr,  300  111.  478,  133  N.  E.  344.  Irrigation    Co.,    Ltd.    v.   Louisiana 

18  State  V.  Kittle,  87  W.  Va.  Tax  Commission,  152  La.  — ,  92 
526,  105  S.  E.  775.  So.  854. 

19  Exemption  of  credits  in  20  Board  of  Sup'rs  of  Harrison 
Louisiana  constitution  which  took  County  v.  Gulf  Coast  Military 
effect  July  1,  1921,  held  not  to  Academy,  126  Miss.  729,  89  So. 
have    released    or    remitted    taxes  617. 

which  had  been  levied  upon  ered-  21  State    ex   rel.    Smith   v.   Elba 

its   for    19ai,   since   they  were   at  Bank   &   Trust   Co.,   18   Ala.  App. 

least   accruing  when   the  eonstitu-  253,  91   So.  917,  certiorari  denied 

tion   was    adopted.     State    ex   rel.  207  Ala.  711,  91  So.  922. 

"W.    K.   Henderson   Iron   Works   &  22  State    ex   rel.    Smith   v.  Elba 

Supply  Co.  V.  Jeter,  151  La.  1011,  Bank  &  Trust   Co.,   18   Ala.  App. 

92  So.  594.  253,  91  So.   917,   certiorari  denied 

Exemption  of  agricultural  prod-  207  Ala.  711,  91  So.  922. 

ucts  while  owned  by  the  producer  23  Chicago    Home    for    Girls    v. 

allowed  by  La.  Const,  of  1921,  art.  Carr,  300  111.  478,  133  N.  E.  344. 

10,   §  4,   did   not   remit   or  release  24  State   ex   rel.   Smith   v.  Elba 
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other  than  as  specifically  mentioned  therein,^^  or  provides  that 
laws  exempting  property  other  than  that  specifically  enumerated 
in  the  constitution  shall  be  void.*®  Constitutional  provisions  re- 
quiring taxation  to  be  uniform  and  equal  do  not  require  that  all 
property  be  taxed,  and  hence  do  not  prohibit  exemptions.*''  Nor 
is  the  exemption  of  property  belonging  to  a  corporation  pro- 


Bank  &  Trust  Co.,  18  Ala.  App. 
253,  91  So.  917,  certiorari  denied 
207  Ala.  711,  91  So.  922;  Oak 
Eidge  Cemetery  Corp.  v.  Tax 
Commission,  299  111.  430,  132  N. 
E.  553;  In  re  Allerton,  296  111.  340, 
129  N.  B.  801. 

Where  the  constitution  provides 
that  institutions  used  exclusively 
for  charitable  purposes  may  be  ex- 
.  empted,  the  legislature  cannot  ex- 
empt property  of  benevolent  or- 
ganizations not  used  exclusively 
for  charitable  purposes.  Wilson  v. 
Licking  Aerie  No.  387,  P.  O.  E., 
104  Ohio  St.  137,  135  N.  B.  545. 

Where  the  constitution  requires 
the  legislature  to  provide  for  the 
payment  of  a  franchise  tax  by 
domestic  corporations,  except 
those  which  are  benevolent,  educa- 
tional or  religious,  a  proviso  in  a 
statute  imposing  such  a  tax  ex- 
empting banks  and  banking  insti- 
tutions from  its  payment  is  void. 
State  ex  rel.  Smith  v.  Elba  Bank 
&  Trust  Co.,  18  Ala.  App.  253,  91 
So.  917,  certiorari  denied  207  Ala. 
711,  91  So.  922. 

25  In  re  Assessment  of  Chick- 
asha  Cotton  Oil  Co.,  80  Okla.  101, 
194  Pac.  215. 

Under  such  a  provision  the 
legislature  may  exempt  from  ad 
valorem  taxation  property  not  ex- 
empted by  the  constitution  pro- 
vided it  substitutes  another  form 
of  taxation  for  the  same,  but  not 
otherwise.  So  a  statute  exempt- 
ing raw  products  from  ad  valorem 
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taxation  is  void,  although  they 
are  made  subject  to  taxation 
under  the  income  tax  laws  in  the 
hands  of  anyone  paying  an  in- 
come tax,  where  they  are  left 
entirely  exempt  when  in  the 
hands  of  anyone  not  paying  an  in- 
come tax.  In  re  Assessment  of 
Chickasha  Cotton  Oil  Co.,  80 
Okla.  101,  194  Pac.  215. 

The  provision  of  the  Georgia 
Code  relating  to  the  method  for 
ascertaining  the  value  of  the  per- 
sonal property  of  fire  and  life  in- 
surance companies  doing  business 
on  the  legal  reserve  plan,  while 
not  expressly  exempting  the  re- 
serve fund  required  by  law  to  be 
held  for  the  benefit  of  policy 
holders,  accomplishes  a  result 
amounting  to  the  same  thing  by  - 
providing  for  a  reduction  of  the 
ascertainable  value  of  the  per- 
sonal property  equal  to  the  amount 
of  the  reserve,  and  therefore  vio- 
lates the  constitutional  provision 
that  taxes  shall  be  uniform  and 
ad  valorem,  and  prohibiting  the 
exemption  of  property  from  taxa- 
tion otherwise  than  as  specially 
mentioned.  Standard  Life  Ins. 
Oo.  V.  City  of  Atlanta,  151  6a. 
153,  106  S.  B.  110. 

26  City  of  Houston  v.  Scottish 
Bite  Benev.  Ass'n,  111  Tex.  191, 
230  S.  W.  978. 

27  Board  of  Sup'rs  of  Harrison 
County  v.  Gulf  Coast  Military 
Academy,  126  Miss.  729,  89  So. 
617. 


§  4633]  Peivate  Coeporations  [Ch.  59 

hibited  by  constitutional  provisions  that  the  propertj^^  of  all 
private  corporations  for  pecuniary  gain  shall  be  taxed  in  the 
same  way  and  to  the  same  extent  as  the  property  of  individuals, 
where  there  is  no  discrimination  in  this  respect  between  corpora- 
tions and  individuals  in  the  same  class.^^  The  purpose  of  a 
constitutional  provision  that  the  power  to  tax  corpoifations  and 
their  property  shall  never  be  surrendered  or  abridged  by  any 
contract  or  grant  to  which  the  state  or  any  political  subdivision 
thereof  is  a  party  is  to  prevent  the  legislature  from  irrepealably 
surrendering  by  contract  or  grant  the  power  to  tax  corporations, 
and  it  is  not  violated  by  a  repealable  legislative  grant  pf  exemp- 
tion.2'  The  fact  that  in  adopting  a  statute  the  legislature 
changed  the  existing  law  respecting  exemptions  granted  to  a 
certain  class  of  corporations  does  not  present  a  constitutional 
question,  provided  the  classification  adopted  is  valid,  but  is  a 
matter  of  legislative  policy  with  which  the  courts  have  nothing 
to  do.3« 

§  4636.  Impairment  of  contract  of  exemption — In  general. 

A  charter  provision  exempting  a  corporation  from  all  taxation 
of  every  kind  except  as  therein  provided  for  is  a  contract  be- 
tween the  state  and  the  corporation  within  the  meaning  of  the 
clause  of  the  Federal  Constitution  prohibiting  the  impairment 
of  contract  obligations  by  the  states  and  of  similar  provisions 
in  state  constitutions,  and  the  state  cannot  impose  any  tax  on 
the  corporation  other  than  those  therein  provided  for.*^  The 
New  York  statute  providing  for  a  recording  tax  on  mortgages 
and  exempting  them  from  other  taxation,  exempts  only  the 
principal  of  the  mortgage  debt,  and  not  the  interest  thereon, 
from  other  taxation,  and  hence  the  fact  that  the  subsequently 
enacted  state  income  tax  law  requires  the  income  from  mortgages 
on  which  the  recording  tax  has  been  paid  to  be  considered  in 
fixing  the  net  income  subject  to  taxation  does  not  impair  the 

28  Board  of  Sup'rs  of  Harrison  30  Massachusetts  General  Hos- 
County  V.  Gulf  Coast  Military  pital  v.  Inhabitants  of  Belmont, 
Academy,    126    Miss.    729,    89    So.       238  Mass.  396,  131  N.  E.  72. 

617.  31  Illinois   Cent.   E.    Co.    v.   Em- 

29  Board  of  Sup'rs  of  Harrison  merson,  299  111.  328,  132  N.  E. 
County     V.     Gulf     Coast     Military       471. 

Academy,    126    Miss.    729,    89    So. 
617. 
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obligation  of  the  state 's  contract  with  the  holders  of  such  mort- 
gages.** Where  a  statute  forming  a  part  of  a.  railroad  com- 
pany's special  charter  provides  that,  upon  the  payment  by  it  of 
a  specified  tax  upon  the  gross  earnings  of  its  railroad  in  lieu 
of  all  other  taxes,  its  property  shall  be  forever  exempt  from  all 
other  forms  of  taxation,  if  the  company  sells  its  line  of  road  and 
ceases  to  receive  any  earnings  therefrom  and  to  pay  any  gross 
earnings  tax,  it  thereby  breaches  its  contract  with  the  state,  and 
cannot  thereafter  claim  immunity  from  taxation  on  lands  which 
it  still  retains.** 

§4638.  Necessity  that  grant  be  express.**  No  person  or 
property  is  to  be  exempted  from  taxation  unless  such  an  intention 
clearly  appears  in  some  constitutional  or  statutory  provision.*^ 
An  intention  to  exempt  property  will  not  be  presumed,  but 
must  appear  affirmatively,*^  and  no  exemption  will  be  allowed 
unless  such  an  intention  on  the  part  of  the  legislature  is  clearly 
expressed.*''  An  exemption  can  be  granted  only  in  so  far  as  it 
is  expressly  authorized  by  the  statute.** 

§  4639.  Construction  of  exemption  in  general.  The  intention 
of  the  legislature,  must  govern  in  ascertaining  the  extent  of  ex- 
emptions.*'   And  when  it  is  clearly  expressed  there  is  no  room 

82  People  V.  Wendell,  197  N.  Y.  268,  187  N.  Y.  Supp.  471,  aff'd  199 

App.  Div.  131,  188  N.  Y.  Supp.  344,  N.   Y.   App.   Div.   268,    191   N.   Y. 

aff'd   231   N.   Y.    629,    132    N.   E.  Supp.  946. 

916.  It    must    be    described    in    clear 

S3  Winona    &    St.    P.    E.    Co.    v.  and    unambiguous    language,    and 

City  of  Marshall,   151  Minn.   331,  must    appear    to    be    indisputably 

186  N.  W.  791.  within  the  intention  of  the  legis- 

34  See  also   §4639,  infra.  lature.     People     v.     Wendell,     197 

3B  State   ex   rel.   Smith   v.   Elba  N.   Y.   App.   Div.    131,   188   N.   Y. 

Bank  &   Trust   Co.,   18   Ala.   App.  Supp.  844,  aff'd  231  N.  Y.  629,  132 

253,  91   So.  917,   certiorari  denied  N.  E.  916. 

207  Ala.  711,  91  So.  922.  38  People   v.   Cantor,   116   N.   Y. 

seOMcago    Home    for    Girls    v.  Mise.    169,    190- N.  Y.   Supp.    277, 

Carr,  300  ni.  478,  133  N.  E.  344;  aff'd  198~N.  Y.  App.  Div.  989,  190 

People    V.    McMillan,    199    N.    Y.  N.  Y.  Supp.  947. 

App.   Div.   268,    187   N.   Y.    Supp.  The  exemption  must  be   clearly 

471,    aff'd    199    N.    Y.    App.    Div.  and   expressly   stated  in  the   stat- 

268,  191  N.Y.  Supp.  946.  ute.     Wilson  v.  Licking  Aerie  No. 

87  Sage's  Ex'rs  v.  Com.,  —  Ky.  387,   F.    O.    E.,    104   Ohio   St.   137, 

— ,    244    S.    W.     779;     People     v.  135  N.  E.  545. 

McMillan,    199    N.    Y.    .^p.    Div.  39  Sage's  Ex'rs  v.  Com.,  —  Ky. 
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for  the  application  of  other  rules  relating  to  statutory  construc- 
tion.*" Exemptions  from  taxation  are  not  favored,*^  and  will  be 
confined  strictly  to  the  declared  purposes  of  the  provision  creat- 
ing thein.*2  And  it  devolves  upon  those  claiming  that  specific 
property  is  exempt  to  clearly  show  that  it  is  within  the  con- 
templation of  the  law.*'  Constitutional  provisions  and  statutes 
granting  exemptions  are  to  be  strictly  construed,**  at  least  as 
against  persons  or  corporations  for  gain.*^  Their  meaning  will 
not  be  extended  by  implication,*^  and  all  doubts  and  ambiguities 


— ,  244  S.  W.  779;  Nashville  Labor 
Temple  Co.  v.  City  of  Nashville, 
146  Tenn.  429,  243  S.  W,  78. 

40  Sage's  Ex'rs  v.  Com.,  —  Ky. 
— ,  244  S.  W.  779; 

If  the  statute  is  plain  and  un- 
ambiguous, whether  it  be  ex- 
pressed in  general  or  limited 
terms,  the  legislature  will  be  con- 
sidered to  have  intended  to  mean 
what  it  has  plainly  expressed, 
and  no  room  is  left  for  construc- 
tion. Chicago  Home  for  Girls  v. 
Carr,  300  111.  478,  133  N.  E.  344. 

41  Moorman  'a  Ex  'r  and  Trustee 
V.  Board  of  Sup'rs  of  Jefferson 
County,,  192  Ky.  242,  232  S.  W. 
379;  Cornett's  Ex'rs  v.  Com.,  127 
Va.  640,  105  S.  E.  230. 

42 Moorman's  Ex'r  and  Trustee 
V.  Board  of  Sup'rs  of  Jefferson 
County,  192  Ky.  242,  232  S.  W. 
379.      ' 

43  Oak  Eidge  Cemetery  Corpora- 
-tion  V.  Tax  Commission,  299  111. 
430,  132  N.  E.  553;  In  re  Allerton, 
296  111.  340,  129  N.  E.  801;  Cor- 
nett's Ex'rs  V.  Com.,  127  Va.  640, 
105  S.  E.  230. 

Corporations  seeking  exemptions 
must  bring  themselves  strictly 
within  the  letter  of  the  statute. 
Currie-Finch  Brick  &  Lumber  Co. 
V.  Miller,  123  Miss.  850,  86  So. 
579. 

It  is  not  enough  merely  to  state 
by  conclusion  in  a  return  that  cer- 


tain property  is  exempt.  Oak 
Eidge  Cemetery  Corporation  v. 
Tax  Commission,  .299  111.  430,  132 
N.  E.  553. 

44  Chicago  Home  for  Girls  v. 
Carr,  300  111.  478,  133  N.  E.  344; 
In  re  Allerton,  296  111.  340,  129  N. 
E.  801;  City  of  Henderson  v. 
George  Delker  Co.,  193  Ky.  248, 
235  S.  "W.  732;  City  of  Lexington 
V.  Lexington  Leader  Co.,  193  Ky. 
107,  235  S.  W.  31;  Scottish  Kite 
Bldg.  Co.  V.  Lancaster  County,  106 
Neb.  95,  17  A.  L.  E.  1020,  182  N. 
W.  574;  People  v.  McMillan,  199 
N.  T.  App.  Div.  268,  187  N.  T. 
Supp.  471,  aff'd  199  N.  T.  App. 
Div.  268,  191  N.  Y.  Supp.  946; 
People  V.  Cantor,  116  N.  Y.  Misc. 
169,  190  N.  Y.  Supp.  277,  aff'd 
198  N.  Y.  App.  Div.  989,  190  N. 
Y.  Supp.  947;  State  v.  Kittle,  87 
W.  Va.  526,  105  S.  E.  775. 

Exemptions  from  taxation, 
\vhether  statutory  or  constitu- 
tional, are  to  be  strictly  construed 
against  the  exemption  and  in 
favor  of  the  right  to  tax.  State 
ex  rel.  Smith  v.  Elba  Bank  & 
Trust  Co.,  18  Ala.  App.  253,  91 
So.  917,  certiorari  denied  207  Ala. 
711,  91  So.  922. 

46  Adams  County  v.  National 
Box  Co.,  125  Miss.  598,  88  So.  168. 

46  City  of  Lexington  v.  Lexing- 
ton Leader  Co.,  193  Ky.  107,  235 
S.  W.  31.  ^, 
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will  be  resolved  in  favor  of  the  taxing  power,  and  against  the 
exemption.*''  But  the  strict  construction  must  still  be  a  reason- 
able one.**  The  rule  does  not  relieve  the  courts  of  the  duty  of 
interpreting  the  exemption  by  the  ordinary  rules  of  construc- 
tion and  carrying  out  the  intention  of  the  legislature  if  it  can 
be  ascertained.*'  Nor  does  it  require  the  terms  jised  in  granting 
the  exemption  to  be  given  the  most  restricted  meaning  of  which 
they  are  susceptible,  or  any  particular  meaning.  So  long  as 
the  court  stays  within  the  terms  used,  it  may  give  effect  to  the 
spirit,  purpose  and  intent  of  the  makers  of  the  instrument.  The 
rule  permits,  and  other  law  requires,  rational  interpretation 
within  the  terms  actually  used.*"  Provisions  for  exemption 
should  be  given  a  fair  and  reasonable  interpretation  in  order 
to  ascertain  the  true  intent  as  to  their  scope,  and  then  should 
be  strictly  applied  and  enforced  so  that  the  limits  thus  defined 
shall  not  be  unduly  enlarged  or  extended.*^  If,  after  the  appli- 
cation of  all  rules  of  interpretation  for  the  purpose  of  ascer- 
taining the  intention,  a  well  founded  doubt  exists,  then  an  am- 
biguity exists  which  will  be  settled  by  resolving  the  doubt  against 
the  grant.*^  The  rule  of  strict  construction  does  not  apply  to 
statutes  or  constitutional  provisions  exempting  the  property  of 
municipal  corporations  or  other  political  subdivisions  of  the 
state.^'    And  it  has  been  doubted  whether  it  should  be  applied 


« State  ex  rel.  W.  K.  Hender- 
son Iron  Works  &  Supply  Co.  v, 
Jeter,  151  La.  1011,  92  So.  594 
Currie-Fineh  Brick  &  Lumber  Co, 
V.  Miller,  123  Miss.  850,  86  So. 
579;  People  v.  "Wendell,  197  N.  Y. 
App.  Div.  131,  188  N.  T.  Supp, 
344,  aff'd  231  N.  T.  629,  132  N, 
E.  916. 

A  well  founded  doubt  is  fatal 
to  the  claim.  Wilson  v.  Licking 
Aerie  No.  387,  P.  0.  E.,  104  Ohio 
St.  137,  135  N;  E.  545. 

M  State  V.  Erickson,  44  S.  J>. 
es'^  13  A.  L.  E.  1189,  182  N.  W. 
315. 

49  Chicago  Home  for  Girls  v. 
Carr,  300  111.  478,  133  N.  E.  344. 

60  State  V.  Kittle,  87  W.  Va. 
526,  105  S.  E.  775. 


The  rule  of  strict  construction 
does  not  require  limitation  of 
legislative  terms  to  their  narrow- 
eat  meaning,  nor  to  any  particu- 
lar meaning.  They  are  allowed 
such  scope  as  is  clearly  indicated 
by  the  legislative  purpose  revealed 
by  the  statute  in  which  they  are 
found.  State  v.  Scott,  —  W.  Va. 
— ,  113  S.  E.  907. 

61  Young  Men 's  Christian  Ass  'n 
of  City  of  Lincoln  v.  Lancaster 
County,  106  Neb.  105,  182  N.  W. 
593. 

B2  The  possibility  of  a  doubt  is 
not  suf&eient.  Chicago  Home  for 
Girls  v.  Carr,  300  111.  478,  133  N. 
E.   344. 

B3  State  V.  Little  Eiver  Drain- 
age Dist.,  291  Mo.  72,  236  S.  W.  15. 
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in  construing  exemptions  of  property  used  for  religious  or  edu- 
cational purposes.^*  In  Tennessee  it  is  held  that  the  same 
strictness  of  construction  will  not  be  indulged  where  the  exemp- 
tion is  to  religious,  scientific,  literary  and  educational  institu- 
tions that  will  be  applied  in  considering  exemptions  to  corpora- 
tions created  and  operating  for  private  gain  and  profit.*^  Some 
meaning  must  be  ascribed  to  everything  that  the  legislature  has 
said  or  done,  unless  by  so  doing  a  manifest  absurdity  or  in- 
consistency is  produced  in  view  of  the  purpose  of  the  legislature 
in  enacting  the  law.^*  In  the  case  of  a  special  charter,  the  charter 
is  to  be  construed  as  a  whole,  and  the  intention  is  to  be  collected 
from  the  entire  instrument.^'' 


§  4640.  Corporations  entitled  to  exemption.^*  Constitutions, 
statutes  or  charter  provisions  frequently  exempt  the  property 
of  corporations  organized  for  charitable  purposes,^'  and  the 
property  of  colleges,  universities,  and  other  educational  institu- 
tions.'®" An  educational  institution  is  one  which  teaches  and 
improves  its  pupils.®*    The  legislature  may  reasonably  conclude 

B4  State   V.   Erickson,   44   S.   B.      visions  is  the  subject  of  a  note  in 


63,  13  A.  L.  B.  1189,  182  N.  W. 
315. 

65  Nashville  Labor  Temple  Co. 
V.  City  of  Nashville,  146  Tenn. 
429,  248  S.  W.  78. 

66  Sage 's  Ex  'rs  v.  Com.,  —  Ky. 
— ,  244  S.  "W.  779. 

67  Chicago  Home  for  Girls  v. 
Carr,  300  111.  478,  133  N.  B.  344. 

68  Exemption  from  taxation  of 
property  of  charitable  corpora- 
tions is  the  subject  of  a  note  in 
36  Harvard  Law  Review  733. 

Exemption  from  taxation  of 
property  of  fraternal  or  relief 
association  is  the  subject  of  a 
note  in  22  A.  K  B.  907. 

Construction  of  exemption  of 
religious  body  or  society  from  tax- 
ation or  special  assessment  is  the 
subject  of  a  note  in  17  A.  L.  R. 
1027. 

Who  is  a  manufacturer  within 
the  meaning  of  tax  exemption  pro- 


10  A.  L.  R.  1273. 

69  Webster  Apartments  v.  City 
of  New  York,  118  N.  Y.  Misc.  91, 
193  N.  Y.  Supp.  650. 

60  Board  of  Sup'rs  of  Harrison 
County  V.  Gulf  Coast  Military 
Academy,  126  Miss.  729,  89  So. 
617. 

Provision  in  a  special  charter 
exempting  the  property  of  a  uni- 
versity from  taxation  held  not 
affected  nor  in  any  manner  con- 
trolled by  a  further  provision  lim- 
iting the  annual  income  which  the 
corporation  was  authorized  to  re- 
ceive, and  to  remain  in  full  force 
and  effect  as  to  all  of  its  prop- 
erty, though  its  income  exceeded 
the  prescribed  limit.  State  v.  W; 
L.  Harris  Realty  Co.,  148  Minn. 
20,  180  N.  W.  776. 

61  Nashville  Labor  Temple  Co. 
V.  City  of  Nashville,  146  Tenn. 
429,  243  S.  W.  78. 
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that  an  institution  is  one  of  purely  public  charity,  within  the 
meaning  of  the  provision  of  the  Texas  constitution  exempting 
such  institutions,  where  it  makes  no  gain  or  profit,  accomplishes 
ends  wholly  benevolent,  and  benefits  persons,  indefinite  in  num- 
ber, and  in  personalities,  by  preventing  them,  through  absolute 
gratuity,  from  becoming  burdens  to  society  and  to  the  state.^^ 
Charity  need  not  be  universal  to  be  public.*'  And  to  make  a 
corporation  a  benevolent  one  it  is  not  necessary  that  the  re- 
cipients of  its  charity  be  persons  in  need  of  assistance  and  proven 
objects  of  charity.**  The  West  Virginia  constitution  in  author- 
izing the  exemption  of  property  used  for  educational,  literary, 
scientific,  religious  or  charitable  purposes  does  not  limit  the 
legislature  in  such  exemption  to  purely  public  charities  as  dis- 
tinguished from  private  charities.®*  An  institution  otherwise 
charitable  is  not  deprived  of  that  character  merely  because 
charges  for  facilities  and  services  are  made  to  individual  mem- 
bers, which  not  only  do  not  result  in  profit,  but  fail,  in  the 
aggregate,  even  to  make  the  institution  self-sustaining.**  The 
property  of  a  hospital  owned  and  operated  by  a  religious  order 
from  which  no  person,  corporation  or  society  receives  any  pecuni- 
ary profit,  is  exempt  in  Nebraska  on  the  ground  that  it  is  used 
exclusively  for  religious  and  charitable  purposes,  although  rea- 
sonable compensation  is  required  from  patients  who  are  able  to 
pay.*''  A  hospital  maintained  by  an  employees'  relief  associa- 
tion and  the  land  upon  which  it  is  located  are  not  exeinpt  in 
Colorado,  where  the  benefits  of  the  association  are  limited  to  its 
members,  and  its  funds  are  acquired  by  their  contributions  and 
it  is  self-sustaining.'**  In  determining  whether  a  school  is  con- 
ducted for  profit  the  test  is  not  whether  there  is  or  may  be  a 
profit,  but  whether  the  school  is  conducted  for  the  purpose  of 

.    62  City   of   Houston   v.    Scottish  66  Yoilng  Men 's  Christian  Ass  'n 

Rite  Benev.  Ass'n,   111   Tex.   191,  of    City   of   Lincoln   v.   Lancaster 

230  S.  W.  978.  County,  106  Neb.  105,  182  N.  W. 

63  City   of   Houston    v.    Scottish  593. 

Rite  Benev.  Ass'n,  111   Tex.   191,  67 In  re  St.  Elizabeth  Hospital, 

230  S.  W.  978.  —  Neb.  — ,  189  N.  W.  981. 

64  Webster  Apartments  v.  City  68  Board  of  County  Com  'ra  v. 
of  New  York,  118  N.  Y.  Misc.  91,  Denver  &  E.  G.  B.  Co.  Employes' 
193  N.  Y.  Supp.  650.  Relief  Ass'n,  —  Colo.  — ,  203  Pac. 

65  In  re  Masonic  Temple  Society,  850. 
90  W.  Va.  441,  111  S.  E.  637. 
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making  a  profit,  that  is  whether  the  charges  for  tuition,  or 
tuition  and  board,  are  fixed  with  the  intention  of  yielding  a  profit 
over  and  above  the  actual  cost.®^  An  educational  institution 
incorporated  under  a  statute  providing  for  the  incorporation  of 
associations  not  for  pecuniary  profit  and  having  no  capital  stock 
is  not  conducted  for  profit  so  as  to  defeat  an  exemption  merely 
because  its  principal  and  teachers  are  paid  moderate  salaries," 
nor  because  it  secured  the  entire  purchase  .price  of  its  school 
property  by  a  purchase  money  mortgage  to  the  former  owner, 
even  though  such  property  was  not  a  money  maker  in  the  hands 
of  the  former  owner,  where  the  sale  and  purchase  was  made  in 
good  faith.''^  Under  the  Mississippi  statute  the  property  of  any 
incorporated  college  or  institution  for  the  education  of  youth 
used  directly  and  exclusively  for  such  purpose  is  exempt  even 
though  the  institution  is  operated  for  profit.''^  An  incorporated 
academy  whose  paramount  and  dominant  purpose  is  the  educa- 
tion of  boys  and  girls  to  prepare  them  for  a  business  or  calling 
that  they  may  become  useful  and  valuable  members  of  society, 
is  a  literary,  benevolent,  charitable  and  scientific  institutionJ' 
And  the  fact  that  Bible  teaching  and  religious  instruction  are 
made  a  prominent  feature  in  the  course  of  study  does  not  make 
an  academy  any  less  an  educational  institution ;  nor  does  the  fact 
that  it  is  a  denominational  school  prevent  a  finding  that  it  is 
exempt  under  the  Massachusetts  statute.''*  A  Synod  of  the 
Lutheran  church,  and  a  publishing  company  organized  for  the 
purpose  of  carrying  on  a  general  bookselling,  publishing  and 
printing  business,  and  particularly  the  printing,  publishing  and 
disseminating  of  books  and  literature  beneficial  to  the  Lutheran 

69  A  day  school  is  not  conducted  Princeton  v.  State  Boaid  of  Taxes 
for  profit  unless  the  tuition  &  Assessments,  96  N.  J.  L.  324, 
charges  are  so  fixed  as  to  evince       115  Atl.  342. 

a   purpose   to   make   a  profit   over  72  Board   of  Sup'rs  of  Harrison 

and    above    the    cost    of    tuition.  County    v.     Gulf    Coast    Military 

Mayor,  etc.,  of  Borough  of  Prince-  Academy,    126    Miss.    729,    89    So. 

ton    V.    State   Board   of   Taxes   &  617. 

Assessments,  96  N.  J.  L.  384,  115  73  South  Lancaster  Academy  v. 

Atl.  342.  Inhabitants  of  Town  of  Lancaster, 

70  Mayor,    etc.,    of    Borough    of  —  Mass.  — ,  136  N.  E.  626. 
Princeton  v.  State  Board  of  Taxes  74  South   Lancaster  Academy  v. 
&  Assessments,   96  N.   J.    L.    324,'  Inhabitants  of  Town  of  Lancaster, 
115  Atl.  342.  —  Mass.  — ,  136  N.  E.  626. 

71  Mayor,    etc.,    of    Borough    of 
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faith  and  principles,  which  is  managed  by  and  merely  a  sub- 
sidiary of  the  Synod,  to  which  it  pays  all  of  its  profits,  are  edu- 
cational and  benevolent  corporations^*  And  a  corporation 
organized  to  administer  a  testamentary  trust  providing  for  the 
creation  of  a  trust  fund  to  be  used  for  the  erection  of  an  apart- 
ment building,  which  is  not  to  be  conducted  for  profit,  but  solely 
for  the  purpose  of  providing  unmarried  working  women  with 
homes  and  wholesome  food  at  a  small  cost  to  them  and  in  deserv- 
ing cases  without  cost  to  them,  is  one  for  charitable  and  benevo- 
lent purposes.™  A  Y.  M.  C.  A.  is  a  charitable  organization,  and 
its  building  is  exempt  under  the  Nebraska  statute  in  so  far  as 
it  is  actually  and  necessarily  used  for  the  purposes  for  which 
the  association  is  formed.''^  An  incorporated  chamber  of  com- 
merce, whose  primary  object,  as  stated  in  its  charter,  is  to  pro- 
mote the  business  and  commercial  interests  of  a  city,  is  not  a 
corporation  operated  exclusively  for  religious,  charitable,  scien- 
tific or  educational  purposes,  although  it  is  not  a  corporation  for 
profit,  and  though  it  administers  to  charity  and  gives  instruction 
of  an  educational  nature  along  certain  lines.'*  A  nonprofit  cor- 
poration known  as  a  labor  temple,  organized  and  controlled  by 
unincorporated  labor  unions,  has  been,  held  not  to  be  a  charit- 
able corporation,  though  the  unions  owning  and  controlling  it 
dispense  charity  to  their  indigent  members  and  their  families  in 
accordance  with  their  constitution  and  by-laws.'"  But  such  a 
corporation  has  been  held  to  be  an  educational  institution  where 
it  maintains  classes  for  teaching  trades,  etc.*"  Masonic  lodges 
and  orders,  such  as  a  Masonic  Temple  Society,  are  charitable  and 
benevolent  bodies.*^    And  a  Scottish  Rite  benevolent  association 

VB  Northwestern   Pub.    House   v.  79  Nashville    Labor    Temple    Co. 

City  of  Milwaukee,   177  Wis.  401,  v.    City    of    Nashville,    146    Tenn. 

188  N.  "W.  636.  429,  243  S.  "W.  78. 

76  Webster  Apartments  v.  City  80  Nashville  Labor  Temple  Co.  v. 
of  New  York,  118  N.  Y.  Mise.  91,  City  of  Nashville,  146  Tenn.  429, 
193  N.  Y.  Supp.  650.  243  S.  W.  78. 

77  Young  Men 's  Christian  Ass  'n  81  Masonic  lodges  and  orders, 
of  City  of  Lincoln  v.  Lancaster  such  as  a  Masonic  Temple  Society, 
County,  106  Neb.  105,  182  N.  W.  are  charitable  and  benevolent 
593.  bodies,   and   their   property  is   ex- 

78  Memphis  Chamber  of  Com-  empt  in  West  Virginia  when  used 
merce  v.  City  of  Memphis,  144  solely  for  charitable  and  benevo- 
Teun.  291,  232  S.  W.  73.  lent    purposes,    and    not    held    or 
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has  been  held  to  be  an  institution  of  purely  public  charity. '^ 
'  But  property  used  by  masonic  lodges  in  pursuing  their  work 
as  masonic  lodges  is  not  exempt  in  Texas,  w.here  their  work  is 
only  partly  charitable.^'  And  the  fact  that  members  of  a  secret 
fraternal  society,  such  as  the  Masons,  are  required  to  believe  in 
the  existence  of,  and  accountability  to,  a  Supreme  Being,  and 
that,  in  their  meetings  and  ceremonies,  prayers  are  said  and  the 
precepts  of  morality  and  duty  to  others  are  taught,  will  not 
characterize  such  society  as  a  religious  organization  or  exempt 
its  property  from  taxation  on  the  ground  that  it  is  used  for 
religious  purposes.**  A  fraternal  benefit  society  which  issues 
insurance  policies  to  its  members  is  not  an  institution  purely 
for  public  charity.*^  But  statutes  sometimes  expressly  exempt 
the  funds  or  property  of  fraternal  corporations  or  fraternal 
benefit  societies  under  certain  circumstances.*® 


leased  out  for  profit.  In  re  Ma- 
sonic Temple  Society,  90  W.  Va. 
441,  111  S.  E.  637. 

82  City  of  Houston  v.  Scottish 
Eite  Benev.  Ass'n,  111  Tex.  191, 
230  S.  W.  978. 

8S  Scottish  Eite  Cathedral  held 
not  exempt.  City  of  Houston  v. 
Scottish  Eite  Benev.  Ass'n,  111 
Tex.  191,  230  S.  W.  978;  s.  c,  — 
Tex.  Civ.  App.  — ,  233  S.  W.  551. 

84  Scottish  Eite  cathedral,  used 
as  headquarters  of  the  Masonic 
order  of  that  name,  held  not  to 
be  exempt.  Scottish  Eite  Bldg. 
Co.  V.  Lancaster  County,  106  Neb. 
95,  17  A.  L.  E.  1020,  182  N.  W. 
574. 

85  Concho  Camp,  No.  66,  W.  O. 
W.  V.  City  of  San  Angelo,  —  Tex. 
Civ.  App.  — ,  231  S.  W.  1106. 

86  The  New  York  statute  ex- 
empts the  real  property  of  any 
fraternal  corporation  created  to 
build  and  maintain  a  building  for 
its  meetings  and  for  the  accom- 
modation of  other  fraternal  bodies 
or  associations,  where  the  entire 
net  income  of  such  property  is  ex- 
clusively   applied    to     build    and 
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maintain  asylums,  homes  or  schools 
for  the  free  education  or  relief 
of  its  members.  A  fraternal  cor- 
poration which  leases  its  real 
estate  to  other  associations  must 
establish  that  it  was  created  for 
that  purpose  in  order  to  be  en- 
titled to  the  exemption.  Its  crea- 
tion for  that  purpose  cannot  be 
inferred  from  the  existence  of 
power  to  make  such  leases,  but  the 
purpose  of  such  leasing  must  be 
set  forth  in  the  charter.  People 
ex  rel.  Buffalo  Consistory  v.  Betz, 
114  N.  Y.  Misc.  124,  185  N.  Y. 
Supp.  538. 

The  West  Virginia  statute 
which  exempts  the  funds  of  fra- 
ternal benefit  societies,  but  not 
their  real  estate  and  office  equip- 
ment, applies  only  to  fraternal  or- 
ders with  insurance  and  other 
benefit  features  connected  there- 
with, and  not  to  the  property  of 
charitable  and  benevolent  orders 
held  and  used  exclusively  for 
charitable  and  benevolent  pur- 
poses. In  re  Masonic  Temple  So- 
ciety, 90  W.  Va.  441,  111  S.  E. 
637. 


Ch.  59]  Taxation  [§  4640 

In  determining  the  meaning  of  the  words  "manufacture," 
"manufacturing,"  and  "manufacturing  establishments,"  courts 
are  largely  governed  by  the  circumstances  surrounding  the  cases 
in  which  they  are  used,  and  the  intent  and  purpose  of  the  legisla- 
ture in  enacting  the  particular  statute  in  question.  Generally 
they  will  be  given  their  popular  meaning  rather  than  their  scien- 
tific one  in  the  construction  of  tax  laws  including  exemptions 
therefrom.*''  It  does  not  follow  that  because  a  corporation  is  a 
manufacturing  corporation  within  the  meaning  of  the  bank- 
ruptcy act  that  it  is  within  a  state  statute  exempting  manu- 
facturing corporations.**  It  is  not  necessary  to  make  a  person 
a  manufacturer  that  he  should  sell  the  articles  that  he  manu- 
factures.*® Nor  is  it  necessary  for  a  business  enterprise  to  be 
a  manufactory  that  it  shall  make  completed  articles  from  ma- 
terials that  are  altogether  raw."  So  a  corporation  engaged  in 
making  carriages  and  other  horse-drawn  vehicles  has  been  held 
to  be  engaged  in  manufacturing,  though  it  purchased  various 
articles  used  in  making  them,  such  as  wheels,  springs,  bows,  tops, 
leather,  etc.,  where  most  of  such  articles  were  more  or  less  un- 
finished when  they  were  purchased,  and  it  required  science  and 
skill  to  finish  and  put  them  together  so  as  to  make  th^  com- 
pleted vehicle.®^  A  corporation  publishing  a  newspaper  is  not 
engaged  in  manufacturing.®^  A  city  directory  company  which 
is  the  author  of  the  directory  and  sells  the  directories  and  adver- 
tising space  therein,  and  furnishes  the  electrotypes,  paper  and 
binding  material  to  another  company  which  prints  and  binds 
them,  is  not  the  manufacturer  of  the  directories,  within  the 
meaning  of  a  provision  exempting  manufacturers  from  payment 
of  occupation  license  taxes.®*  The  plant  and  machinery  of  a 
factory  for  the  manufacture  of  brick  is  not  within  the  Mississippi 

,    81'  City  of  Henderson  v.  George  90  City  of  Henderson  v.  George 

Delker  Co.,  193  Ky.  248,  235  S.  "W.  Delker    Co.,  193   Ky.   248,  235    S. 

732;  City  of  Lexington  v.  Lexing-  W.  732. 

ton  Leader  Co.,  193  Ky.  107,  235  91  City  of  Henderson  v.  George 

S.  W.  31.  Delker   Co.,  193   Ky.    248,  235   S. 

88  People   V.   Cantor,   196  N.  T.  W.  732. 

App.   Div.   213,    186   N.    Y.    Supp.  92  City  of  Lexington  v.  Lexing- 

890,  afE'd  231  N.  Y.  610,   132  N.  ton  Leader  Co.,  193  Ky.  107,   235 

E-  908.  g.  w.  3L 

89  State  V.  Board's  Directory  93  State  v.  Soard's  Directory 
Co.,  148  La.  1013,  88  So.  251.  Co.,  148  La.  1013,  88  So.  251. 
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statute  exempting  certain  classes  of  manufacturing  plants.'* 
The  New  York  statute  exempting  manufacturing  corporations 
from  local  assessment  for  personal  taxes  includes  only  such 
corporations  as  are  engaged  in  the  manufacture  of  personal  prop- 
erty as  differentiated  from  real  estate,  and  hence  does  not  ex- 
empt a  corporation  engaged  in  the  construction  of  buildings.'* 
An  advertising  agency  which  does  not  sell  its  advertising  space 
outright  to  its  clients,  but  retains  control  over  it  at  all  times, 
and  charges  its  clients  a  sum  which  might  include  a  profit  on  the 
advertising  space  already  contracted  for  and  at  the  same  time 
a  fee  for  its  services  to  them,  is  not  a  mercantile  corporation 
within  the  New  York  statute  so  as  to  be  subject  to  taxation  by 
the  State  Tax  Commission  and  exempt  from  local  assessment  on 
its  personal  property  or  its  capital  stock  and  surplus.'^  Mail- 
ing a  report  in  a  properly  addressed' and  stamped  envelope,  to 
the  state  board  of  assessors  is  not  a  compliance  with  the  New 
Jersey  statute  requiring  the  making  of  a  report  to  such  board  by 
manufacturing  or  mining  corporations  as  a  condition  precedent 
to  their  exemption  from  taxation,  and  does  not  entitle  the  cor- 
poration to  exemption,  where  such  report  is  not  received  by  the 
board.*'' 

§  4641.  Property  included  in  exemption — In  general.'^    The 

Mississippi  statute  exempting  the  property  of  religious  societies 
applies  only  to  such  property  as  such  a  society  can  lawfully  hold. 
Property  held  by  such  a  society  in  excess  of  the  amount  which 

94  Under  the  rule  ejusdem  gene-  N.   T.   Supp.  890,  aff'd  231  N.  T. 

ris.     Currie-Finch    Brick    &    Lum-  610,  132  N.  E.  908. 

ber   Co.   v.   Miller,   123   Miss.   850,  96  People   v.    Cantor,   119  N.  T. 

86   So.   579.  Misc.  355,  196  N.  Y.  Supp.  514. 

96  As   a   corporation  engaged   in  97  Wilckes-Martin-Wilekes   Co.  v. 

the  construction  of  concrete  build-  State    Board   of   Taxes    &   Assess- 

ings,  including  the  installation  of  ments,  —  N.  J.  L.  — ,  115  Atl.  79. 

elevators   and   sprinklers,   and   the  98  Leasehold    estate    in    exempt 

doing     of     the     glazing,     roofing,  property  as  subject  of  tax  or  spe- 

plumbing      and      electrical      work  cial   assessment  is "  the   subject   of 

through  subcontractors,  and  which  a  note  in  23  A.  L.  B,  248;  and  see 

did  not  maintain  any  shops  where  §  4630,  supra. 

articles  used  in  its  business  were  Exemption  of  parsonage  or  resi- 

manufactured,    excepting    a    small  dence   of   minister   or  priest  from 

woodworking  mill.     People  v.  Can-  taxation  is  the  subject  of  a  note 

tor,  196  N.  Y.  App.  Div.  213,  186  in  13  A.  L.  B.  1196. 
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it  can  lawfully  hold  is  not  exempt.'®  An  educational  institution 
owns  property  purchased  by  it  in  good  faith  although  the  entire 
purchase  price  is  secured  by  the  assumption  of  an  existing  first 
mortgage  on  the  property  and  the  giving  of  a  second  mortgage 
for  the  balance.^  Under  the  Illinois  constitution  and  the  statute 
enacted  pursuant  thereto,  the  only  property  of  a  cemetery  cor- 
poration exempt  from  taxation  is  land  used  exclusively  for 
cemetery  purposes  or  graveyards  for  burying  the  dead,  and  the 
.  capital  stock  and  franchises  of  such  a  corporation  are  not  ex- 
empt.^ A  parsonage  is  legally  defined  as  a  house  set  apart  for 
the  minister's  residence.  .  At  common  law  it  was  a  portion  of 
the  land  and  tithes  established  by  law  for  the  maintenance  of  a 
minister.  The  courts  will  take  judicial  notice  pf  the  meaning  of 
the  word.'  Statutes  in  some  of  the  states  expressly  exempt 
"debts  due  for  merchandise  or  other  articles  of  commerce,  or  for 
services";*  articles  manufactured  of  the  produce  of  the  state;  * 
machinery  and  products  in  course  of  manufacture  of  corporations 
actually  engaged  in  manufacturing  and  their  raw  material 
actually  on  hand  at  their  plants  for  the  purpose  of  manufac- 
ture;® or  "all  permanent  factories  or  plants"  of  a  specified 

99  Central   Methodist    Church   v.  may    be    found    in    the    soil,    and 

City  of  Meridian,   126   Miss.    780,  hence  does  not  include  animals  or 

89  So.  '650.  food      products,      fertilizer,      etc., 

1  Mayor  &  Common  Council  of  manufactured  from  animals  ty  a 
Borough  of  Princeton  v.  State  packing  house.  Neuhoff  Packing 
Board  of  Taxes  &  Assessments,  96  Co.  v.  Sharpe,  146  Tenn.  293,  240 
N.  J.  L.  324,  115  Atl.  342.  S.  W.  1101. 

2  Oak  Eidge  Cemetery  Corpora-  6  The  Kentucky  statute  to  this 
tion  V.  Tax  Commission,  299  111.  effect  does  not  exempt  the  manu- 
430,  132  N.  E.  553.  factured    article    after    it   is    com- 

8  State  V.  Kittle,  87  W.-  Va.  526,  pleted,    nor    lumber    used    for    the 

105  S.  E.  775.  purpose  of  crating  the  same.     City 

*Such  a  provision  means   debts  of    Henderson    v.     George    Delker 

due   the   taxpayer   and   not    debts  Co.,  193  Ky.  248,  235  S.  W.  732. 
due  by  him.     It  exempts  accounts  The    term    ' '  raw    material, ' '    as 

and  bills  receivable  for  merehan-  used  in  the  statute,  does  not  neces- 

dise    sold   and    services    rendered.  sarily  mean  crude  material  in  its 

State    ex   rel.    W.    K.    Henderson  natural  state,  but  may  include   a 

Iron  Works  &  Supply  Co.  v.  Jeter,  product    made    from    crude    mate- 

151  La.  1011,  92  So.  594.  rial,   which   has   undergone   manu- 

B "Produce  of  this  state,"  as  facturing  processes  and  been  con- 
used  in  the  Tennessee  statute,  is  verted  into  a  distinct  product,  and 
limited  to  articles  produced  or  from  which  an  entirely  different 
grown  from  or  on  the  soil,  or  that  product  may  be  made  by  the  ap- 
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kind.'  In  Pennsylvania  land  belonging  to  a  public  service 
corporation  is  exempt  from  local  taxation,  if  it  is  necessary, 
essential,  and  indispensable  to  the  corporation  in  the  exercise 
and  performance  of  its  franchises  and  public  duties,  but  not 
otherwise.'  The  provision  in  the  charter  of  the  Illinois  Central 
ifailroad  Company  exempting  it  from  all  taxation  of  every  kind 
except  as  therein  provided  for  applies  only  to  its  charter  lines 
and  property  necessarily  owned  and  employed  by  it  under  its 
original  charter,  and  not  to  lines  subsequently  acquired  or 
leased  by  it  under  authority  of  general  statutes  subsequently 
enacted.^  In  New  York  the  statute  permits  counties  or  cities 
to  exempt  new  buildings  from  local  taxation  under  certain  cir- 
cumstances.^"   The  Louisiana  statute  providing  that  all  crops, 


plication  of  additional  scientific 
processes,  such  as  leather,  cloth, 
springs,  etc.,  used  in  making  car- 
riages. City  of  Henderson  v. 
George  Delker  Co.,  193  Ky.  248, 
235  S.  W.  732.  . 

7  The  exemption  allowed  by  the 
Mississippi  statute  to  this  effect 
goes  only  to  the  manufacturing 
plant,  which  includes  those  things, 
and  only  those  things  necessary 
in  and  to  its  operation.  It  ex- 
empts the  real  estate,  buildings, 
machinery,  improvements,  equip- 
ments and  other  personal  property 
forming  a  part  of  and  belonging 
to  the  plant  and  essential  to  and 
necessarily  used  in  its  operation, 
and  nothing  else.  It  does  not  ex- 
tend to  raw  materials  and  finished 
products  on  hand  belonging  to  a 
factory,  as  they  are  not  a  part  of 
the  manufacturing  plant,  nor  to  a 
steamboat  used  exclusively  in 
transporting  logs  to  the  factory 
for  manufacturing  purposes,  since 
it  is  not  an  essential  part  of  the 
plant  used  directly  in  its  opera- 
tion. Adams  County  v.  National 
Box  Co.,  125  Miss.  598,  88  So.  168. 

8  An  island  belonging  to  a 
water  and  power  company,  which 


is  occupied  and  tilled  as  a  farm, 
and  is  not  essential  to  the  exer- 
cise of  its  franchises,  is  not 
exempt,  though  the  whole  island 
was  purchased  in  order  to  avoid 
paying  an  exorbitant  price  for 
that  part  of  it  which  would  be 
flooded  as  a  result  of  the  construc- 
tion of  a  dam  by  the  company  in 
the  exercise  Of  its  charter  rights, 
and  though  it  is  liable  to  be  over- 
flowed to  some  extent  by  reason 
of  the  construction  of  such  dam. 
York  Haven  Water  &  Power  Co. 
V.  School  Dist.  of  Londonderry,  77 
Pa.   Super.   Ct.    308. 

9  Illinois  Cent.  E.  Co.  v.  Emmer- 
son,  299  111.  328,  132  N.  E.  471. 

Corporation  Act  of  1919,  §§  141, 
142,  held  not  to  exempt  the  com- 
pany from  the  burden  of  the  fran- 
chise tax  as  to  such  lines.  Illi- 
nois Cent.  E.  Co.  v.  Emmerson,  299 
111.  328,  132  N.  E.  471. . 

10  New  York  Laws  1920,  ch.  949, 
authorizing  counties  or  municipali- 
ties to  exempt  from  local  taxation 
until  1932  buildings  planned  and 
used  exclusively  for  dwelling  pur- 
poses which  had  been  completed 
after  April  1,  1920,  or,  if  not  so 
completed,   on  which   construction 
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whether  growing  or  gathered,  shall  be  considered  as  being 
attached  to  the  realty  while  in  first  hands,  and  shall  not  be 
separately  taxed  while  in  the  possession  of  the  lessor  or  his 
agent,  exempts  from  separate  taxation  the  share  of  a  crop  re- 
ceived by  an  irrigation  company  as  compensation  for  irrigating 
the  lands  of  the  farmer  who  raised  it,  while  such  share  is  in  the 
hand's  of  such  company.^^ 

§  4642.  —  Use  of  property.  The  West  Virginia  constitution, 
in  authorizing  the  exemption  of  property  used  for  educational, 
literary,  scientific,  religious,  or  charitable  purposes,  does  not 
say  used  exclusively  for  those  purposes.^^  A  provision  in  a 
special  charter  exempting  any  and  all  real  estate  or  personal 
property  "held  by  or  for  the  use  of  or  occupied  by"  a  charitable 
corporation,  was  held  to  exempt  all  owned  or  held  by  it  or  held 
in  trust  for  its  use,  although  not  actually  occupied  by  it,  in- 
cluding property  owned  by  it  but  leased  to  and  occupied  by 
tenants.^*  The  constitutions  and  statutes  of  some  of  the  states 
limit  the  exemption  to  property  used  exclusively  for  educational, 
religions,  or  charitable  purposes,^*  and  under  provisions  of  this 
character  the  exemption  depends  upon  the  use  made  of  the  prop- 
erty rather  than  upon  the  character  of  the  owner.^*-  Under  some 

was  eommenced  before  April  1,  and  used  for  purposes  purely  re- 
1922,  was  a  mere  enabling  act,  ligious,  charitable,  scientific,  liter- 
authorizing  municipalities  to  adopt  ary  or  educational,  and  the  statute 
a  scheme  of  exemptions  within  the  enacted  pursuant  thereto  exempt- 
limits  prescribed.  An  ordinance  ing  all  property  belonging  to  any 
of  Greater  New  York  providing  religious,  charitable,  scientific  or 
for  such  exemption  was  held  not  educational  institutions,  when  used 
to  apply  to  taxes  for  1921.  People  exclusively  for  the  purpose  for 
V.  Cantor,  116  N.  Y.  Misc.  169,  which  the  institution  was  created, 
190  N.  Y.  Supp.  277,  afE'd  198  N.  the  property  must  be  used  wholly 
Y.  App.  Div.  989,  190  N.  Y.  Supp.  for  the  purposes  mentioned,  and 
847.  not  to  any  extent  for  gain  or  profit, 

11  Riverside  Irrigation  Co.,  Ltd.  unless  the  gain  or  profit  be  used 
V.  Louisiana  Tax  Commission,  152  for  the  purposes  mentioned. 
La.  — ,  92  So.  854.  "Purely"   and  "exclusively,"  as 

12  In  re  Masonic  Temple  Society,  used  in  the  constitution  and  stat- 
90  W.  Va.  441,  111  S.  E.  637.  ute,  respectively,  are  synonymous. 

18  Chicago    Home    for    Girls    v.  Memphis    Chamber    of    Commerce 

Carr,  30,0  111.  478,   133  N.  E.  344.  v.  City  of  Memphis,  144  Tenn.  291, 

"Under    the    provision    of    the  232  S.  W.  73. 
Tennessee  constitution  authorizing  16  Grand   Lodge  P.   &  A.  M.  v. 

the    exemption    of    property    held  Taylor,   146   Ark.   316,   226   S.  W. 
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of  the  statutes  and  constitutional  provisions  property  owned  by- 
charitable  or  educational  institutions  but  rented  to  others  is  not 
exempt  although  the  rentals  are  devoted  to  charitable  or  educa- 
tional purposes.^®  To  come  within  the  exemption  granted  by 
the  -Texas  constitution  to  institutions  of  purely  public  charity, 
the  property  in  question  must  be  both  owned  and  used  exclusive- 
ly by  such  an  institution.^''  The  actual,  direct  use  must  be  ex- 
clusive on  the  part  of  the  institution,  and  if  the  property  is 
used  by  others  it  is  not  exempt  although  such  use  is  permitted 


129;  Board  of  County  Cpm'rs  v. 
Denver  &  E.  G.  E.  Co.  Employes' 
Eelief  Ass'n,  —  Colo.  — ,  203  Pae. 
850;  In  re  Central  Union  Confer- 
ence Ass'n  of  College  View,  — 
Neb.  —  189  N.  W.  982;  In  re  St. 
Elizabeth  Hospital,  —  Neb.  — , 
189  N.  W.  981;  State  v.-  Scott,  — 
W.  Va.  — ,  113  S.  E.  907. 

16  In  Nebraska  a  portion  of  a 
building  owned  and  occupied  by 
the  T.  M.  C.  A.  which  is  leased 
to  outside  parties  for  the  opera- 
tion of  a  cafeteria,  open  to  and 
patronized  by  the  general  public 
as  well  as  the  membership,  is  not 
exempt,  although  the  rentals  are 
applied  to  the  purposes  of  the  or- 
ganization and  the  maintenance  of 
the  cafeteria  in  the  building  is 
not  only  financially  helpful  to  the 
organization  but  promotes  its 
charitable  purposes  by  attracting 
people  to  the  building.  Young 
Men's  Christian  Ass'n  of  City  of 
Lincoln  v.  Lancaster  County,  106 
Neb.  105,  182  N.  W.  593. 

Under  a  statute  exempting  the 
real  estate  ' '  owned  and  occupied 
by  educational  institutions,  their 
of&cers  or  their  students,  property 
owned  by  such  an  institution,  but 
rented  to  tenants  who  have  the 
actual  use  and  occupation  of  it, 
and  who  are  not  students  or  of- 
ficers of  the  corporation,  is  not 
exempt    although    the    rentals    are 


devoted  to  educational  purposes. 
St.  Mary's  School  v.  City  of  Con- 
cord, —  N.  H.  — ,  118  Atl.  608. 

In  Pennsylvania  property  of  a 
charitable  ihstitution  which  is  not 
used  directly  for  the  purposes  and 
in  the  operation  of  the  charity, 
but  for  profit,  is  not  exempt,  even 
though  the  profit  is  devoted  to  the 
support  of  the  charity.  This  is 
true,  for  example,  where  the  in- 
stitution keeps  its  own  automobile 
in  a  stable  on  property  owned  by 
it  and  rents  to  others  the  right  to 
keep  their  automobiles  there. 
Christian  Ass'n  v.  City  of  Phila- 
delphia, 75  Pa.  Super.  Ct.  516. 

The  fact  that  a  portion  of  a 
building  of  a  charitable  associa- 
tion which  is  leased  or  used  with 
a  view  to  profit,  and  therefore  is 
not  exempt,  cannot  be  separated 
from  the  exempt  portion  by  defi- 
nite lines  is  no  obstacle  to  a  valu- 
ation of  the  taxable  part  for  pur- 
poses of  taxation,  having  due 
reference  to  the  taxable  value  of 
the  entire  property.  Young  Men's 
Christian  Ass'n  of  City  of  Lincoln 
V.  Lancaster  County,  106  Neb.  105, 
182  N.  W.  593. 

I'City  of  Houston  v.  Scottish 
Eite  Benev.  Ass'n,  111  Tex.  191, 
230  S.  W.  978;  Concho  Camp,  No. 
66,  W.  0.  W.  V.  City  of  San  Angelo, 
—  Tex.  Civ.  App.  — ,  231  S.  W. 
1106. 
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.by  the  owner  to  obtain  revenues  to  be  devoted  entirely  to  its 
work  of  purely  public  cliarity,^*  or  though  those^  sharing  in  the 
use  pay  no  rent.^'  Actual  use  by  the  institution  means  ex- 
elusive  use,  and  mere  concurrent  or  alternate  occupation  does 
not  come  within  the  requirement  for  exemption  under  the 
Pennsylvania  statute.*"  In  some  of  the  states  property  which  is 
used  directly  and  for  the  purposes  of  a  charity  is  exempt  though 
it  may  also  be  used  in  a  manner  to  yield  some  return  and  thereby 
reduce  the  expenses.*^  So  it  has  been  held  that  land  purchased 
by  a  cemetery  corporation  to  be  used  as  an  annex  to  its  existing 
cemetery,  and  which  is  not  used  for  business  or  money-making 
purposes,  is  exempt  although  the  corporation  has  leased  a  por- 
tion of  it  to  third  persons  in  order  to  avoid  unnecessary  expense 
for  its  care  and  upkeep  and  at  the  same  time  to  derive  such 
incidental  benefit  as  may  come  therefrom ;  **  that '  unimproved 
land  acquired  by  a  nonprofit  educational  corporation  and  held 
by  it  for  the  purpose  of  erecting  a  school  building  thereon  in 
the  future,  and  which  is  cultivated  by  it,  and  the  crops  from 
which  are  used  for  the  benefit  of  its  school,  is  within  a  provision, 
exempting  real  estate  "owned  and  occupied"  by  educational 
institutions ;  **  and  that  the  fact  that  milk  and  vegetables  raised 
on  land  belonging  to  an  academy  and  not  needed  for  use  in  the 
school  are  sold  does  not  prevent  its  exemption  where  such  sales 
are  merely  incidental  to  a  use  for  the  purposes  of  the  academy .** 
Farm  and  dairy  property  owned  by  a  college  and  used  by  it  for 
school  purposes  were  held  to  be  exempt  as  property  used  ex- 
clusively for  school  purposes  where  some  of  the  products  of  the 

18  City  of  Houston  v.  Scottish  20  Christian  Ass'n  v.  City  of 
Rite  Benev.  Ass  'n,  111  Tex.  191,  Philadelphia,  75  Pa.  Super.  Ct.  516. 
230  S.  "W.  978.  21  Christian    Ass'n    v.    City    of 

A  lot  and  lodge  building  of  a  Philadelphia,    75    Pa.    Super.    Ct. 

benefit    society    are    not    exempt  516. 

where   the   lodge   loom   is    rented  22  Hope  Cemetery  Ass  'n  v.  Rose, 

to  other  charitable  institutions  and  117   N.    Y.    Mise.    457,    191   N.    Y. 

the  first  story  of  the   building  is  Supp.    623. 

rented    for    commercial    purposes.  23 St.  Mary's  School  v.  City  of 

Concho  Camp,  No.  66,  "W.  O.  W.  v.  Concord,    —   N.    H.   — ,    118    Atl. 

City  of  San  Angelo,  —  Tex.  Civ.  608. 

App.  — ,  231  S.  W.   1106.  24  South   Lancaster  Academy   v. 

19  City  of  Houston  v.  Scottish-  Inhabitants  of  Town  of  Lancaster, 
Bite  Benev.  Ass'n,   111  Tex.'  191,  —  Mass.  — ,  136  N.  E.  626. 

.230   S.    W.    978. 

1305 


§  4642]  Peivate  Coepokations  [Ch.  59 

dairy  were  used  in  other  departments  and  some  were  sold  at  a 
profit  which  went  into  the  general  treasury  of  the  college  from 
which  all  disbursements  were  made,  on  the  ground  that  such 
products  inured  to  the  benefit  of  the  school  as  a  whole,  and 
that  such  profits  were  a  mere  incident  of  the  general  purpose 
for  which  the  school  property  w^s  used.^*  A  barber  shop  and 
tailor  shop  conducted  in  a  Y.  M.  C.  A.  building  by  outside  parties 
to  whom  space  was  leased  for  that  purpose  were  held  to  be  ac- 
cessories required  in  the  building  in  view  of  the  number  of 
lodgers  there,  so  that  their  maintenance  was  justified  in  carrying 
out  the  general  purposes  of  the  association,  and  the  small  por- 
tion of  the  building  occupied  by  them  was  not  subject  to  taxa- 
tion.*^ And  the  "West  Virginia  statute  exempting  parsonages 
by  name  includes  property  acquired  and  for  a  time  used 
as  a  parsonage,  but  which,  on  discontinuance  of  such  use,  is 
rented  to  persons  not  "ministers  of  the  church  to  which  it 
belongs,  pending  disposition  thereof,  and  the  rentals  of  which 
are  used  exclusively  for  the  purposes  of  the  church.*''  A 
building  belonging  to  an  educational  institution  may  be  ex- 
empt although  it  is  occupied  in  whole  or  in  part  by  the 
principal   of  the  institution,   or  by  teachers  or   caretakers.*' 

25  In  le  Central  TTnion  Confer-  •which  is  applied  to  the  salaries  of 
ence  Ass'n  of  College  View,  —  teachers,  does  not  deprive  the 
Neb.  — ,  189  N.  W.  982.  school  of  an  exemption  limited  to 

26  Young  Men's  Christian  Ass'n  buildings  actually  used  for  school 
of  City  of  Lincoln  v.  Lancaster  purposes,  especially  where  a  ma- 
County,  106  Neb.  105,  182  N.  W.  jority  of  the  rooms  are  in  actual 
593.  use   by   the   school,   and   the  plan 

27  State  V.  Kittle,  87  W.  Va.  526,  and  expectation  is  to  use  them  all 
105   S.   B.   775.  in  the  near  future.    Mayor  &  Com- 

28  Property  used  as  a  dwelling  mon  Council  of  Borough  of  Prihce- 
house  for  the  principal  of  an  ton  v.  State  Board  of  Texas  & 
academy,  and  later  for  the  jani-  Assessments,  96  N.  J.  L.  324,  115 
tors  of  a  board  of  missions  and  a  Atl.    342. 

board   of   education,   was   held   to  The   fact   that   the  principal   of 

have  been  used  to  further  the  edu-  an   academy  occupied  rooms  in  a 

cational  work  of  those  institutions  building  belonging  to  it,  the  rest 

and  hence  to  be  exempt.    State  v.  of  which  was  used  as  a  place  for 

Scott,   —  W.   Va.   — ,   113    S.   E.  students    to    room,    and    that    a 

907.  monthly  deduction  was  made  from 

The  fact  that  some  of  the  rooms  his  salary  on  account  of  such  oecu- 

in   a  school  building  are  used  as  pancy,   was    held   not   to   prevent 

dormitories  by  teachers  and  care-  exemption,   where   there   was   evi- 

takers  of  the  school,  who  pay  rent  dence  that  such  deduction  did  not 
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Property  in  which  a  charitable  institution  has  merely  a  contin- 
gent remainder  is  not  within  a  provision  exempting  property  of 
institutions  of  purely  public  charity  which  is  actually  being  used 
or  devoted  exclusively  to  charitable  purposes.^'  Property  held 
by  trustees  to  be  used  in  the  future  for  charitable  purposes,  or 
as  a  model  and  experimental  farm  to  demonstrate  approved 
methods  of  farming,  but  not  so  exclusively  used  at  the  time  of 
the  assessment,  is  not  within  the  lUirlois  statute  exempting 
property  of  beneficent  and  charitable  organizations  actually  and 
exclusively  used  for  charitable  and  beneficent  purposes,  and 
property  used  exclusively  by  societies  for  agricultural  purposes, 
and  not  for  pecuniary  gain.*"  A  building  may  be  vsdthin  a  pro- 
vision exempting  property  "actually  used"  for  charitable  pur- 
poses although  it  is  not  in  actual  use  on  the  day  of  the  assess- 
ment, as  a  building  used  as  a  seaside  charitable  home  which  has 
been  closed  for  the  winter  on  that  date.'*  Departures  from 
educational  and  benevolent  purposes  in  the  use  of  property  will 
be  disregarded  where  they  are  so  slight  as  to  be  negligible.'^ 
Whether  the  use  to  which  property  is  put  is  for  a  religious 
purpose  is  to  be  determined  by  what  is  first  or  fundamentally 
in  the  intention  of  its  owners  when  putting  it  to  use."  A  par- 
sonage furnished  by  a  church  to  its  minister  as  a  dwelling  free 

more    than    pay    for    the    heating  80  In   re   Allerton,   296   111.    340, 

and  lighting  of  the  rooms,  and  it  129  N.  B.  801. 

eould  have  been  found  that  it  did  81  Seaside     Home,     Cape     May 

not  amount  to  the  paying  of  rent  Point  v.  State  Board  of  Taxes  & 

and  that  no  actual  revenue  as  rent  Assessments,  —  N.  J.  L.  — ,  118 

was  received,  and  also  that  his  oe-  Atl.  704. 

eupancy  of  the  rooms  was  essen-  82  As  where  a  church  publishing 

tlal  to   the    orderly    and    efficient  company,  which  is  a  subsidiary  of 

management  of  the  school.     South  a  Synod  of  the  Lutheran  Church, 

Lancaster  Academy  v.  Inhabitants  uses  15  or  20  square  feet  of  floor 

of  Town  of  Lancaster,  —  Mass.  space  to  exhibit   a   sample  school 

— ,   136  N.   B.    626.  seat  and  some  baptismal  fonts,  and 

29  As    where    the    remainder    is  derives    one    quarter    of    one    per 

contingent     on     the     death     of    a  cent  of  its  income  from  cOmmer- 

grand daughter,  20  years  old,  with-  cial  printing  done  as  a  matter  of 

out  issue  or  on  the  death  of  any  convenience    for    its    regular    cus- 

such  issue  without  surviving  issue  tomers.    Northwestern  Pub.  Hoube 

before   attaining   the    age    of    21.  v.    City    of  Milwaukee,    177    Wis. 

Moorman's  Executor  &  Trustee  v.  401,  188  N.  W.  636. 

Board     of     Sup'rs     of     JefCerson  38  State  v.  Erickson,  44  S.  D.  63, 

County,  192  Ky.  242,  232  S.  W..  379.  13  A.  L.  E.  1189,  182  N.  W.  315. 
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of  rent,  in  part  consideration  for  his  services,  is  within  a  pro- 
vision exempting  property  used  exclusively  for  religious  pur- 
poses.** A  lodge  of  the  Order  of  Eagles,  and  a  building  used 
by  it  for  lodge  purposes  were  held  not  to  be  an  institution  used 
exclusively  for  charitable  purposes,  within  the  meaning  of  the 
Ohio  constitution.*^  To  be  exempt  under  the  Nebraska  statute 
as  property  used  exclusively  for  charitable  purposes,  a  build- 
ing must  provide  necessary  quarters  and  facilities  for  an  organi- 
zation devoted,  as  its  dominant  purpose,  to  the  dispensation  of 
actual  relief  to  the  unfortunate  or  suffering  or  to  some  work  of 
practical  philanthropy.  The  mere  fact  that  a  building  is  used 
as  headquarters  by  a  secret  fraternal  society,  such  as  the  Masonic 
fraternity,  which  teaches  charitable  principles  and  encourages 
charitable  sentiments  among  its  members,  and  itself  makes  sub- 
stantial donations  to  charity,  but  whose  principal  activities  are 
centered  for  the  most  part  in  promoting  the  interests  and  in 
gratifying  the  tastes  of  its  members,  is  not  sufficient  to  constitute 
a  use  of  the  building  for  charitable  purposes  within  the  meaning 
of  the  statute.*®  The  New  York  statute  exempting  the  real 
property  of  fraternal  corporations  under  certain  circumstances 
contemplates  a  building  to  be  used  for  lodge  purposes,  with  per- 
haps an  occasional  use  for  other  fraternal  purposes,  and  has 
been  held  not  to  include  a  building  which,  in  addition  to  being 
used  for  lodge  purposes,  was  rented  for  many  other  purposes, 
such  as  dances,  meetings,  etc.,  and  which  contained  bowling 
alleys  and  pool  tables  which  were  open  to  the  public.*''  The 
statute  also  makes  it  a  condition  of  the  exemption  that  the  entire 
net  income  from  the  property  is  exclusively  applied  or  to  be 
used  for  certain  benevolent  or  charitable  purposes  therein 
specified.**    The  Massachusetts  statute  providing  that  property 

34  State  v.  Eriekson,  44  S.  D.  63,  37  People  ex  rel.  Schenectady 
13  A.  L.  E.  1189,  182  N.  W.  315.  Odd  FeHows'  Temple  Ass'n  v.  Me- 

35  Wilson  V.  Licking  Aerie  No.  Millan,  199  N.  Y.  App.  Div.  268, 
387,  F.  O.  B.,  104  Ohio  St.  137,  187  N.  Y.  Supp.  471,  aff'd  191  N. 
135   N.   B.   545.  Y.   Supp.  946. 

36  Scottish  Eite  cathedral,  used  38  People  ex  rel.  Schenectady  Odd 
as  headquarters  of  the  Masonic  Fellows'  Temple  Ass'n  v.  McMil- 
order  of  that  name,  held  not  to  Ian,  199  N.  Y.  App.  Div.  268,  187 
be  exempt.  Scottish  Eite  Bldg.  N.  Y.  Supp.  471,  aff'd  191  N.  Y. 
Oo.  V.  Lancaster  County,  106  Neb.  Supp.    946. 

95,  17  A.  L.  E.   1020,   182  N.  "W. 
574. 
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owned  by  charitable  institutions  or  corporations  and  occupied 
by  them  as  an  insane  asylum,  or  an  institution  f oi-  the  treatment 
of  mental  or  nervous  diseases,  etc.,  shall  not  be  exempt  from  taxa- 
tion unless  at  least  one-fourth  of  its  property  so  occupied,  and 
one-fourth  of  the  income  of  its  other  property  held  for  the  benefit 
of  such  asylum  or  institution  is  used  for  the  direct  benefit  of  in- 
digent insane  persons  or  persons  in  need  of  treatment  for  mental 
diseases,  as  resident  patients,  without  any  charge  therefor,  is 
not  unconstitutional  as  establishing  an  unreasonable,  irrational 
and  arbitrary  classification  for  taxation,  although  in  fact  such 
classification  includes  but  two  corporations.*^ 

§  4646,  Taxes  included  in  exemption.  A  provision  exempting 
a  corporation  "from  all  taxation  of  every  kind"  includes  a 
franchise  tax  regardless  of  whether  such  a  tax  is  deemed  to  be  a 
tax  on  property  or  not.*" 

§4650.  Abandonment,  surrender  or  waiver  of  exemption. 

The  court  cannot  impose  the  loss  of  tax  exemption  on  a  corpora- 
tion because  its  annual  income  exceeds  the  limit  fixed  by  its 
charter,  where  the  statute  prescribes  no  such  penalty.*^ 

V.  PRIVILEGE    TAXES,    LICENSES    AND    INCORPOEATION    AND    STOCK- 
INCREASE    PEES 

§  4651.  Privileg'e  taxes  and  licenses.  The  license  fee  imposed 
by  the  New  York  statute  is  the  charge  made  upon  and  for  the 
granting  to  a  foreign  corporation  of  the  privilege  of  doing  busi- 
ness in  the  state  with  the  protection  of  its  laws  and  the  financial 
and  other  advantages  of  a  situation  there.*^  To  render  a  foreign 
corporation  liable  for  the  license  fee  it  must  be  doing  business 

39  Massachusetts     General     Hos-  Massachusetts  General  Hospital  v. 

pital   V.    Inhabitants   of   Belmont,  Inhabitants  of  Belmont,  238  Mass. 

238  Mass.  396,  131  N.  E.  72.  396,  131  N.  E.  72. 

Statute  held  not  to  disclose  on  40  Illinois  Cent.  K.  Co.  v.  Em- 
its face  that  there  is  no  reason-  merson,  299  111.  328,  132  N.  E.  471. 
ably  practicable  method  whereby  41  State  v.  W.  L.  Harris  Eealty 
a  corporation  may  take  advantage  Co.,  148  Minn.  20,  180  N.  W.  776. 
of  the  exemption  apparently  of-  42  People  v.  Knapp,  229  N.  Y. 
fered,  and  hence  that  the  oppor-  502,  128  N.  E.  892,  rev  g  judgment 
tunity  for  exemption  which  it  191  N.  Y.  App.  Div.  132,  180  N.  Y. 
purports     to     afford     is     illusory.  Supp.    775. 
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and  employing  capital  in  the  state,  and  these  two  conditions 
must  exist  concurrently .*3  The  tax  imposed  by  the  South  Car- 
olina statute  upon  the  gross  income  of  certain  public  service 
corporations,  though  called  a  license  fee,  is  an  excise  tax  laid 
under  the  benefit  theory  of  taxation  upon  the  corporations  named 
for  the  privilege  of  exercising  their  corporate  franchises  and 
carrying  on  their  business  within  the  state.**  A  state  may  im- 
pose an  excise  or  privilege  tax  on  foreign  private  car  companies 
of  a  specified  percentage  of  their  gross  receipts  for  business  done 
by  them  within  the  state.*^  Statutes  in  some  of  the  states  impose 
privilege  taxes  on  street  or  interurban  car  lines,*^  foreign  insur- 
ance companies,*''  and  foreign  construction  companies,**  a  stat- 


es People  V.  Knapp,  229  N.  T. 
502,  128  N.  E.  892,  rev'g  191  N. 
y.  App.  Div.  132,  180  N.  Y.  Supp. 
775. 

44  Columbia  Eailway,  Gas  &  Elec- 
tric Co.  V.  Jones,  —  S.  C.  — ,  112 
S.  E.  267. 

46  State  V.  American  Refriger- 
ator Transit  Co.,  151  Ark.  581, 
237  S.  "W.  78. 

The  Arkansas  statute  imposing 
such  a  tax  only  purports  to  apply 
to  companies  doing -business  in  the 
state,  and  hence  does  not  apply 
to  a  company  which  owns  refriger- 
ator cars  and  leases  them  to  rail- 
roads for  a  mileage  allowance, 
where  it  has  nothing  to  do  with 
the  transportation  of  the  freight 
shipped  in  such  cars,  and  has  no 
office  in  the  state  and  no  property 
there  other  than  certain  of  such 
cars  so  leased  to  railroad  com- 
panies there.  State  v.  American 
Refrigerator  Transit  Co.,  151  Ark. 
581,  237  S.  W.   78. 

46  That  portion  of  an  interurban 
railroad  which  traverses  the 
streets  of  a  city  and  performs 
therein  the  functions  of  a  street 
railroad  must  be  classed  as  a  street 
railroad  within  the  meaning  of  a 
statute    imposing   a    privilege    tax 


on  each  street  car  company  operat- 
ing a  line,  but  that  portion  of  it 
which  does  not  perform  such  func- 
tion cannot  be  classed  as  a  street 
railroad.  Where  only  a  part  of 
such  railroad  is  a  street  railroad, 
the  tax  is  imposed  on  that  part 
of  it  only.  Gulfport  v.  M.  C.  Trac- 
tion Co.  V.  Eobertson,  129  Miss. 
322,  92  So.  231. 

Evidence  held  to  show  that  the 
defendant  was  a  street  railroad 
corporation  operating  a  street  or 
interurban  car  line,  and  subject 
to  the  privilege  tax  imposed  on 
such  companies  rather  than  the 
tax  imposed  on  railroads  of  the 
third  class.  Gulfport  &  M.  C. 
Traction  Co.  v.  City  of  Biloxi,  125 
Miss.   626,  88  So.  173. 

47  In  Indiana  the  right  of  foreign 
associations  to  transact  a  sick  and 
accident  insurance  business  in  the 
state  is  governed  exclusively  by 
the  act  of  1897,  and  the  privilege 
tax  based  on  gross  receipts  im- 
posed on  foreign  insurance  com- 
panies generally  by  the  act  of 
1891  does  not  apply  to  them.  State 
v.  Fidelity  Health  &  Accident  Co., 
—  Ind.  App.  — ,  135  N.  E.  387. 

48  The  Tennessee  statute  impos- 
ing a  privilege  tax  on  each  foreign 
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ute  providing  for  the  payment  of  registration  fees  by  auto- 
mobile owners,  enacted  pursuant  to  the  police  power,  does  not 
violate  the  Fourteenth  Amendment  as  applied  to  a  foreign  cor- 
poration engaged  in  tho  interstate  transportation  of  passengers 
by  motor  vehicle.*"  The  registration  fee  provided  for  by  the 
Oregon  Motor  Vehicle  Act  is  a  privilege  tax  for  operating 
vehicles  upon  the  highways,  and  is  not  a  property  tax.^°  Under 
the  Mississippi  statute  imposing  a  privilege  tax  on  each  person, 
firm  or  corporation  selling  or  redeeming  trading  stamps,  only 
one  state  tax  is  imposed  upon  a  corporation  engaged  in  the  busi- 
ness in  several  counties.*^  Gross  income,  as  used  in  the  South 
Carolina  statute,  imposing  an  annual  license  fee  upon  certain 
public  service  corporations  based  on  their  gross  income,  means 
the  total  receipts  from  a  business  before  deducting  expenditures 
fcp  any  purpose  whatever.^^  Expenditures  made  by  an  operat- 
ing company  for  the  use  of  property  operated  or  rents  paid  by 
it  for  property  leased  from  another  company  cannot  be  de- 
ducted.^'  A  traction  company  is  liable  for  the  tax  on  the  gross 
income  arising  from  the  operation  of  a  plant  leased  by  it  from  a 
power  company.^*  Business  done  by  a  corporation  in  the  oper- 
ation of  a  plant  leased  from  another  company  is  not  "business 
done  in  connection  with"  the  lessor,  within  the  meaning  of  a 
statute  making  such  a  corporation  liable  only  for  the  tax  on 
its  proportion  of  the  receipts  from  business  done  in  connection 
with  other  companies.*^     Good  faith  in  procuring  the  wrong 

construction     company     with     its  trie  Co.  v.  Jones,  —  S.  C.  — ,  112 

chief  office   outside   of   the   state,  S.  E.  267.                                            ' 

operating  or  doing  business  in  the  63  Columbia  Railway,  Gas  &  Elec- 

state,  applies  only  to  construction  trie  Co.  v.  Jones,  —  S.  C.  — ,  112 

companies  engaged  in  the  business  S.   B.    267. 

of    constructing    bridges,     water-  61  "Operating  agreement"  held 

works,     street     paving,     or     other  to  have   effected  an  alienation   of 

structures  of  a  public  nature.     H.  the  property  of  the  power  company 

D.  Watts  Co.  V.  Hauk,  144  Tenn.  in   the  plant  and  to   have  vested 

215,  231   S.   W.   903.  an  estate  in  the  traction  company 

49  Camas    Stage    Co.    v.    Kozer,  which  was  not  less  than  a  lease- 

104  Ore.  600,  209  Pac.  95.  hold.      Columbia  Railway,   Gas   & 

60  Camas  Stage  Co.  v.  Kozer,  104  Electric  Co.  v.  Jones,  —  S.  C.  — , 
Ore.  600,  209  Pac.  95.  112   S.   E.   267. 

61  Sperry  &  Hutchison  Co.  v.  66  Columbia  Railway,  Gas  & 
Harbison,  123  Miss.  674,  86  So.  Electric  Co.  v.  Jones,  —  S.  C.  — , 
455.  112   S.   E.   267. 

62  Columbia  Railway,  Gas  &  Blec- 
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license  does  not  relieve  a  company  from  liability  for  statutory 
damages  for  failure  to  procure  the  proper  license  during  the 
month  in  which  it  is  due.^^ 

Where  a  statute  requires  occupation  taxes  to  be  based  on  the 
amount  of  business  done  except  that  a  minimum  tax  of  a  speci- 
fied amount  may  be  levied,  an  ordinance  providing  for  a  tax  in 
excess  of  such  minimum  and  without  regard  to  the  business  done 
is  void.^''  In  South  Carolina  it  is  provided  by  statute  that 
license  taxes  imposed  by  municipalities  must  be  graduated  ac- 
cording to  the  gross  income  of  the  corporations  required  to  pay 
the  same,  or  upon  the  amount  of  capital  invested,  and  a  rail- 
road company  which  pays  such  a  tax  under  protest  may  recover 
the  same,  whei'e  the  ordinance  imposing  it  fails  to  show  that  it 
was  graduated  and  assessed  as  so  prescribed.^* 

§  4652.  Incorporation  and  stock-increase  fees.^^ 

VI.   INHEEITANCB  AND  SUCCESSION  TAXES 

§  4653.  Nature  and  validity  of  tax  in  general.  A  state  has 
power  to  impose  an  inheritance  tax,  and  is  sometimes  expressly 
given  that  power  by  the  constitution.^"  To  authorize  the  en- 
forcement of  a  state  statute  imposing  siich  a  tax  the  transfer 
must  be  of  tangible  property  in  that  state  made  by  any  person, 
or  of  intangible  property  made  by  residents  of  that  state  at  the 
time  of  the  transfer,  and  must  be  made  by  will  or  the  intestate 
laws  of  that  state.  One  state  has  no  power  to  enforce  a  tax  upon 
the  rights  of  citizens  of  another  state  to  inherit  property  situated 
in  another  state,  the  devolution  of  which  is  completed  under  the 
laws  of  such  other  state.^^    Intangible  personal  property,  stocks, 

66  Gulfpoit  &  M.  0.  Traction  Co.  60  In    Oklahoma    the    state    has 

v.  Robertson,  129  Miss.  322,  92  So.  power  to  impose  such  a  tax  under 

231.  the  power  to  regulate  inheritances 

S7  City  of  Albuquerque  v.   Ban-  and  the  power  to  raise  revenue  by 

ger-Desdemona   Oil  Co.,   26  N.   M.  an  inheritance  tax,  both  of  which 

434,  194  Pae.  598.  powers   are   expressly  given  to  it 

68  Atlantic  Coast  Line  E.  Co.  v.  by  the  constitution.     In  re  Hark- 

Town   of  Timmonsville,   116  S.   C.  ness' Estate,  83. Okla.  107,  204  Pae. 

316,  108  S.  E.  83.  911. 

89  See  §§  225,  3459,  supra.  61  In    re    Harkness '    Estate,    83 

As   an   interference   with   inter-  Okla.  107,  204  Pae.  911. 
state  commerce,  see  §  4588,  supra. 
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bonds  and  other  evidences  of  debt  are  subject  to  an  inheritance 
tax  by  the  state  in  which  the  owner  was  domiciled  at  the  time 
of  his  death,  without  reference  to  the  actual  location  of  the  evi- 
dences of  such  ownership.®^  Stocks  and  bonds  pledged  by  a 
nonresident  engaged  in  business  in  the  state  as  security  for  a 
loan  are  to  be  regarded  as  invested  capital,  where  the  proceeds 
of  the  loan  were  used  in  such  business.^'  To  give  a  court  au- 
thority to  impose  an  inheritance  tax,  it  must  have  jurisdiction  of 
the  parties  or  of  the  subject-matter.®* 

Whether  an  inheritance  tax  constitutes  a  price  paid  for  the 
privilege  of  inheriting  or  is  a  property  tax  depends  upon  con- 
stitutional and  statutory  provisions.*^  Usually  such  a  tax  is  not 
a  property  tax  ®®  but  is  a  tax  on  the  privilege  of  acquiring  such 
property.*''  The  California  inheritance  tax  is  a  succession  tax, 
that  is  a  tax  upon  what  the  transferee  receives.**  The  Maryland 
tax  attaches  to  the  estate  before  distribution  and  is  not  a  tax 
upon  the  individual  beneficiaries.*'  The  federal  tax  under  the 
act  of  1916  is  not  a  succession  tax,  but  an  estate  tax,  that  is 
a  tax  upon  what  the  decedent  leaves.'"    It  is  a  duty  or  excise, 


ezCornett's  Ex'rs  v.  Com.,  127 
Va.  640,  105  S.  B.  230. 

63 In  re  Tyson's  Estate,  113  N. 
T.  Misc.  306,  184  N.  Y.  Supp.  398. 

64  In  le  Harkuess'  Estate,  83 
Okla.  107,  204  Pac.  911. 

65  In  re  Harkness'  Estate,  83 
Okla.  107,  204  Pac.  911. 

66  In  re  Cassidy's  Estate,  —  Me. 
— ,  118  Atl.  725;  In  re  Meyer,  117 
N.  Y.  Misc.  511,  192  N.  Y.  Supp. 
717;  In  re  Harkness'  Estate,  83 
Okla.  107,  204  Pac.  911;  Cornett's 
Ex'rs  V.  Com.,  127  Va.  640,  105 
S.  E.  230. 

67  It  is  a  tax  on  the  right  of 
succession.  In  le  Hanna's  Estate, 
119  N.  Y.  Misc.  159,  195  N.  Y. 
Supp.  749;  In  re  Meyer,  117  N.  Y. 
Misc.   511,   192  N.   Y.   Supp.   717. 

It  is  equivalent  to  a  price  paid 
in  order  to  inherit.  In  re  Hark- 
ness' Estate,  83  Okla.  107,  204 
Pac.  911. 


It  is  an  excise  or  duty,  enforced 
against  the  privilege  of  succeed- 
ing to  or  receiving  the  title  to 
property.  In  re  Cassidy's  Estate, 
—  Me.  — ,  118  Atl.  725. 

It  is  an  impost  or  excise,  which 
is  imposed  as  a  condition  preced- 
ent to  the  transmission  or  trans- 
fer of  property  from  the  dead  to 
the  living;  a  tax  upon  a  civil  right 
or  privilege  which  is  granted  by 
the  state  upon  such  terms  as  may 
be  imposed.  Cornett's  Ex'rs  v. 
Com.,  127  Va.   640,  105  S.  E.  230. 

Under  the  laws  of  Hawaii  it  is 
the  act  of  passing  property  by  will 
which  is  taxed,  and  not  the  prop- 
erty itself.  Castle  v.  Castle,  281 
Fed.   609. 

68 In  re  Miller's  Estate,  184  Cal. 
674,  195  Pac.  413. 

69Curley  v.  Tait,  276  Fed.  845. 

70 In  re  Miller's  Estate,  184  Cal. 
674,   195   Pac.   413. 
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and  not  a  direct  tax  on  property /i  and  hence  is  not  in  conflict 
with  the  provision  -of  art.  1,  §  9,  subd.  4,  of  the  constitution  re- 
quiring direct  taxes  upon  property  to  be  apportioned  among  the 
several  states.'^  It  does  not  apply  to  transfers  made  prior  to 
its  enactment.''  Inheritance  taxes  may  be  assessed  by  two 
states  in  respect  to  the  same  property,  as  where  stock  of  a  cor- 
poration domiciled  in  one  state  is  owned  by  a  decedent  domiciled 
in  another,  since  the  state  in  which  the  owner  is  domiciled  has 
the  right  to  fix  the  conditions  and  limitations  of  succession, 
while  the  state  within  which  the  property  is  actually  located 
has  the  right  to  impose  the  condition  upon  which  such  prop- 
erty may  be  transferred.''*  The  law  in  effect  at  the  time  the 
right  of  succession  accrues  governs  the  imposition  of  the  tax.'"' 
Transfers  are  taxable  as  of  the  time  when  the  absolute  transfer  of 
the  property  takes  place  and  hence  under  the  law  in  force  at 
that  time.''®  A  gift  of  stock  in  trust  made  during  the  lifetime 
of  the  donor  but  which  is  not  to  take  effect  in  possession  and 
enjoyment  until  his  death  is  testamentary  in  character,  and  is 
subject  to  taxation  under  the  law  in  force  at  the  time  of  the 
donor's  death.''"'  And  the  imposition  of  a  tax  on  such  a  transfer 
enacted  between  the  date  of  the  trust  deed  and  the  date  of  the 
donor's  death  violates  no  constitutional  provision  where  the 
deed  gives  the  donor  the  right  to  change  it  at  any  time  in  his 

Tl  Greiner    v.    Lewellyn,    258    U.  Board    of    Com 'is    v.    Bugbee,   — 

S.  384,  66  L.  Ed.  676;   MeElligott  N.  J.  L.  — ,  118  Atl.  700. 

V.  Kissam,  275  Fed.  545.  TT  As  where  a  trust  deed  reserves 

72  MeElligott     V.     Kissam,     275  the  absolute  right  to. alter,  modify 
Fed.   545.  or  revoke  the  trust  in  whole  or  in 

73  Cnrley  v.   Tait,  276  Fed.  840.       part,    to    control    the    investment 
74Cornett's   Ex'rs  v.   Com.,   127      and  reinvestment  of  the  fund,  and 

Va.   640,  105  S.  E.  230.     And  see  to  substitute  a  trustee  for  the  one 

§  4658,  infra.  named.      In   re    Schmidlapp  's   Es- 

TBIn  re  Hanna's  Estate,  119  N.  tate,  119  N.  T.  Misc.  215,  196  N. 

Y.  Misc.  159,  195  N.  Y.  Supp.  749.  Y.  Supp.  108. 

76  Under  a  deed  of  trust  convey-  Where  a  nonresident  gave  stock 

ing   property    to   a   board   with    a  to  trustees  in  trust  to  collect  the 

proviso  requiring  it  to  pay  a  part  income  thereof  and  pay  it  to  the 

of  the   income   to   the   donor   and  grantor  during  his  life,  and  on  his 

his  wife  during  their  lives,  it  was  death  to  give  the  fund  after  his 

held    that    the    absolute    transfer  death    to     such    persons    as    the 

took   place    at   the    time    of    their  grantor  shall  appoint  by  will,  or  to 

death  and  not  at  the  time  of  the  his  descendants  in  default  of  such 

execution  of  the  deed.     American  appointment,  the  grantor  reserving 
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discretion.'''  Transfers  of  subscription  rights  to  stock  in  a 
bank  are  not  taxable  in  New  York,  since  the  statute  does  not 
specifically  authorize  their  taxation,  and  expressly  excludes  from 
its  operation  any  interest  in  a  banking  corporation  other  than 
'shares  of  stock.™  Corporate  bonds  secured  by  mortgages  on 
New  York  real  estate  and  which  were  recorded  in  New  York  were 
held  subject  to  the  additional  tax  on  investments  imposed  by  a 
former  New  York  statute.'"  But  notes  made  by  a  corporation  to 
the  decedent  for  the  purchase  price  of  stock  in  other  corpora- 
tions, not  forming  a  part  of  a  series  of  similar  notes  as  defined 
by  the  statute,  were  not.'^ 

§4654.  Resident-owned  stock  in  foreign  corporations.     An 

inheritance  tax  may  be  collected  in  Virginia  on  the  transfer  of 
stock  of  a  Missouri  national  bank  owned  by  a  resident  of  Vir- 
ginia regardless  of  the  location  of  the  stock  certificates.'^  And 
where  such  stock  is  sold  by  the  Missouri  administrators  of  the 
estate  of  the  decedent,  and  the  proceeds,  after  deducting  the 
Missouri  inheritance  tax,  are  sent  to  Virginia  executors  for  dis- 
tribution to  persons  given  pecuniary  legacies,  an  inheritance  tax 
may  be  imposed  on  such  fund  in  Virginia." 

§4655.  Nonresident-owned  stock  in  domestic  corporations. 

Nonresident-owned  shares  of  stock  in  a  domestic  corporation  are 
subject  to  a  domestic  inheritance  or  succession  tax  where  the 

the  right  to  terminate  the  trust,  it  the    decedent's    death,    a    sale  -of 

was  held  that  the  gift  was  testa-  the  stock  did  not  carry  with  it  a 

mentary  in  character,  and  that  the  transfer    of    the    rights,    and    the 

transfer  was  taxable  under  a  law  comptroller  of  the  currency  had  not 

in  force  at  the  time  of  the  grant-  authorized    the    increase.      In    re 

or's  death,   although   at  the   time  Phelps'   Estate,    118   N.   Y.    Mise. 

of  the   execution   of   the    deed   of  405,  193  N.  Y.  Supp.  399. 

trust    the    transfer    of    shares    of  80  Transfer  Tax  Law,  §  221b.    In 

stock  owned  by  a  nonresident  de-  re  "West's  Estate,  193  N.  Y.  Supp. 

cedent    was    not    taxable.      In    re  317. 

Hanna  'a  Estate,   119  N.  Y.  Misc.  81  In  re  Be  Lamar 's  Estate,  118 

159,  195  N.  Y.  Supp.  749.  N.  Y.  Misc.  127,  192  N.  Y.  Supp. 

T8  In  re  Schmidlapp  's  Estate,  119  412. 

N.  Y.  Misc.  215,  196  N.  Y.  Supp.  82Cornett'a  Ex'rs  v.   Com.,   127 

108-  Va.  640,  105  S.  E.  230. 

WThis   is   true    of   subscription  SSOornett's  Ex'rs  v.   Com.,   127 

rights  to  increased  stock  of  a  na-  Va.  640,  lO.T  S.  E.  230. 
tionW  bank,  where,  at  the  time  of    , 
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transfer  is  to  a  resident  of  the  state.^*  Shares  of  stock  in  a 
domestic  corporation  pledged  to  a  resident  of  the  state  by  a 
nonresident  owner  are  subject  to  a  transfer  tax  in  the  state  under 
a  statute  imposing  such  a  tax  on  "any  interest  in"  property.'^ 
In  such  case  the  stock  should  be  assessed  to  the  estate  of  the 
pledgor  at  its  full  value  where  there  are  ample  assets  in  the 
hands  of  an  ancillary  executor  in  the  state  to  pay  the  debt 
secured  by  the  pledge,  since  it  is  the  duty  of  such  an  executor 
to  pay  domestic  debts  before  he  remits  assets  found  in  the  state 
to  the  foreign  jurisdiction,  and  it  will  not  be  assumed  that  he 
will  refuse  to  do  so  or  that  the  pledgee  will  resort  to  the  stock.'^ 
Notes  and  bonds  of  a  New  York  corporation  owned  by  a  non- 
resident decedent,  and  which  are  not  in  the  state,  are  not  tax- 
able in  New  York  although  they  are  secured  by  a  mortgage  or 
other  lien  on  New  York  real  estate.*'  In  New  Jersey  payment  to 
the  comptroller  of  the  treasury  of  a  jSve  per  cent  tax  based  on  the 
full  value  of  shares  of  stock  in  a  domestic  corporation,  owned 
by  a  nonresident  decedent,  to  secure  a  waiver  for  the  transfer 
of  such  shares  in  advance  of  the  levying  by  the  comptroller 
of  the  tax  to  which  the  estate  is  liable,  is  a  payment  of  the  tax 
pro  tanto  if  the  assessment  ultimately  made  is  greater  than  the 
amount  so  paid,  and  entitles  the  executor  to  the  surplus  if  such 
advance  payment  is  greater  than  the  assessment  when  made. 
If  such  advance  payment  is  made  within  six  months  from  the 
death  of  the  decedent,  it  entitles  the  executor  to  the  five  per 
cent  discount  allowed  by  the  statute,  and  prevents  the  running 
of  interest  on  the  tax  pro  tanto  or  totally,  as  the  amount  of  the 
tax  may  be  greater  or  less  than  the  amount  of  the  advance  pay- 
ment, if  the  tax  is  levied  a  year  or  more  after  the  death  of  the 
decedent,  and  it  seems  that  interest  would  not  run  in  case  of 
such  a  belated  levy  in  any  case  because  the  delay  is  not  at- 
tributable in  any  wise  to  the  executors.** 

§  4656.  Stock  owned  by  nonresident  in  foreign  corporation. 

A  state  cannot  enforce  a  tax  upon  the  transfer  of  shares  of 

84  In  re  Hanna's  Estate,  119  N.       N.  Y.  409,  132  N.  E.  131,  rev'g  195 
Y.  Misc.  159,  195  N.  Y.  Supp.  749.      N.   Y.   App.   Div.   381,   186  N.  T. 

85  In  re  Hallenbeck's  Estate,  231       Supp.  293. 

N.   Y.   409,   13,2   N.   E.   131,   rev'g  87 In  re  Meyer,  117  N.  T.  Misc. 

395  N.  Y.  App.  Div.   381,  186  N.  511,  192  N.  Y.  Supp.  717. 

Y.  Supp.  293.  88  In  re  Vail's  Estate,  98  N.  J. 

86  In  re  Hallenbeck  'a  Estate,  231  .  Eq.  401,  117  Atl.  143. 
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stock  of  a  foreign  eorporation  owned  by  a  nonresident  decedent, 
where  neither  the  owner  nor  the  corporation  is  within  its  juris- 
diction, although  the  stock  certificates  are  actually  in  the  state.*^ 
The  New  York  statute  imposing  a  tax  on  transfers  by  will  or 
intestate  law  of  property  evidenced  by  or  consisting  of  shares 
of  stock  of  a  foreign  corporation,  where  the  property  repre- 
sented by  such  shares  of  stock  consists  of  real  property  which 
is  located  wholly  or  partly  within  the  state,  applies  only  to  the 
stock  of  real  estate  or  realty  corporations  and  not  to  stock  in  a 
foreign  corporation  having  among  its  assets  some  real  estate 
located  in  the  state  as  an  incident  to  a  business  which  in  no 
sense  can  be  construed  as  a  real  estate  business.^"  It  does  not 
contemplate  the  imposition  of  a  tax  upon  shares  of  stock  af  a 
foreign  corporation  owned  by  a  nonresident  decedent  which 
happen  to  be  physically  located  in  the  state  at  the  time  of  the 
death  of  the  owner.?i  The  Oklahoma  statute  does  not  apply 
to  the  transfer  of  certificates  of  stock  in  a  foreign  corporation, 
where  such  transfer  is  made  and  the  certificates  are  situated  in 
another  state,  and  where  the  decedent  owner  of  such  stock  and 
the  transferees  thereof  were  residents  of  another  state,  and  the 
transfer  was  made  by  will  or  the  intestate  laws  of  such  other 
state,  although  the  corporation  issuing  the  stock  is  doing  busi- 
ness and  has  property  in  Oklahoma.'*  And  where  a  decedent 
was  a  resident  of  New  York,  and  his  property  consisting  of 
certificates  of  stock  in  corporations  foreign  to  Oklahoma,  was 
actually  situated  in  New  York  and  was  willed  by  him  to  residents 
of  that  state,  and  his  will  was  admitted  to  probate  under  the 
laws  of  New  York  and  his  property  distributed  according  to 
the  terms  of  said  will  according  to  the  laws  of  that  state  by  order 
of  the  surrogate  court  of  New  York,  the  Oklahoma  courts  have 
no  jurisdiction  to  interfere  with  such  order,  though  the  corpora- 
tions issuing  such  stock  are  doing  business  in  New  York  and 
have  property  located  there.'* 

89  In  re  McMuUen's  Estate,  199  91  In  re  McMuUen's  Estate,  199 

N.  T.   App.   Div.   393,    192   N.    T.  N.   Y.   App.   Div.   393,    192   N.    Y.  , 

Supp.  49,   rev'g   114   N.   Y.   Mise.  Supp.   49,   rev'g   114   N.   Y.   Mise. 

505,  187  N.  Y.  Supp.  248.  505,  187  N.  Y.  Supp.  248. 

90 In  re  McMuUen's  Estate,  199  92 In    re    Harkness'    Estate,    83 

N.   Y.   App.    Div.    393,    192   N.   Y.  Okla!  107,'  204  Pac.  911. 

Supp.   49,   rev'g   114   N.    Y.   Misc.  93  In    re    Harkness'    Estate,    83 

505,  187  N.  Y.  Supp.  24^.  Okla.   107,   204  Pac.   911. 
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§4657.  Exemption  of  charitable,  religious  and  educationgJ 
corporations.  Many  of  the  statutes  except  transfers  to  chari- 
table, educational  and  religious  corporations.^*  The  law  in  force 
when  the  absolute  transfer  of  the  property  takes  effect  governs 
in  this  respect.^^  The  rule  that  exemptions  from  taxation  are 
not  favored  and  should  not  be  allowed  unless  such  an  intention 
upon  the  part  of  the  legislature  is  plainly  expressed  applies  to 
exemptions  from  inheritance  taxes.®^  And  exemption  provi- 
sions in  such  statutes  are  to  be  construed  strictly.*''  The  articles 
of  incorporation  alone  must  determine  whether  a  corporation 


94  In  re  Beekman's  Estate,  232 
N.  Y.  365,  134  N.  E.  183,  rev'g 
196^  N.  T.  App.  Div.  681,  188  N. 
Y.  Supp.  178,  which  rev  'd  llf  N. 
Y.  Mise.  73,  186  N.  Y.  Supp.  674; 
In  re  West's  Estate,  193  N.  Y. 
Supp.  317.  And  see  note  in  17  A. 
L.  B.  1050. 

Under  the  New  York  statute 
property  not  specifically  be- 
queathed or  devised  is  deemed  to 
be  transferred  proportionately  to 
and  divided  pro  rata  among  all 
general  legatees  and  devisees,  in- 
cluding residuary  legatees  and  dev- 
isees. Hence  where  portions  of 
a  residuary  estate  were  given  to 
educational  corporations  without 
specifying  any  particular  prop- 
erty, and  the  residuary  estate  in- 
cluded securities  coming  within  the 
provisions  of  §  221b  of  the  Tax 
Law  imposing  an  additional  tax  on 
every  transfer  of  an  investment, 
it  was  held  that  such  corporations 
were  exempt  from  tax  on  that  por- 
tion only  of  the  investment  se- 
curities as  under  the  first  men- 
tioned statute  were  deemed  to 
,  pass  to  them.  In  re  De  Lamar 's 
Estate,  118  N.  Y.  Misc.  127,  192 
N.  Y.  Supp.  412. 

Where  a  testator  made  certain 
absolute  bequests,  and  then  created 
various  trusts  and  gave  the  income 
therefrom     to     individual     bene- 


ficiaries and  the  principal  to  an 
exempt  hospital,  which  was  also 
made  the  residuary  legatee,  it  was 
held  that  the  proportion  of  bonds 
belonging  to  the  estate,  otherwise 
subject  to  an  additional  tax  as  in- 
vestments, which  was  to  be  re- 
garded as  bequeathed  to  the  hos- 
pital was  the  same  as  the  propor- 
tion of  the  net  estate,  other  than 
the  subject  of  specific  bequests, 
which  was  given  to  it,  and  that 
in  determining  the  proportion  of 
the  neft  estate  given  to  it,  the  value 
of  its  legacies  under  the  various 
trusts  was  the  present  worth  at 
the  time  of  the  decedent's  death 
of  its  beneficial  interest  in  the 
various  trust  funds.  In  re  West's 
Estate,  193  N.  Y.  Supp.  317. 

95  Where  the  absolute  transfer 
takes  place  at  the  death  of  the 
donor  and  transfers  to  such  insti- 
tutions are  not  exempt  at  that 
time,  the  transfer  is  taxable  al- 
though such  transfers  were  exempt 
when  the  deed  of  trust  was  exe- 
cuted. American  Board  of  Com'rs 
v.Bugbee,  —  N.  J.  L.  — ,  118  Atl. 
700. 

98  Sage's  Ex'rs  v.  Com.,  —  Ky. 
— ,  244  S.  W.  779. 

97  People  V.  Woman 's  Home  Mis- 
sionary Soc.  of  M.  E.  Church,  303 
111.  418,  135  N.  E.  749. 
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coines  within  the  exemption.^*  The  test  of  a  charitable  gift  or 
use  and  a  charitable  corporation  is  the  same."  In  determining 
whether  or  not  a  gift  is  for  a  charitable  purpose  the  question 
is  whether  the  trustees  of  the  corporation  to  which  it  is  given 
are  bound  to  apply  it  to  charitable  purposes  only.  And  if  one 
or  more  of  the  purposes  for  which  the  gift  may  be  used  is  not 
charitable  or  benevolent,  the  gift  is  not  charitable  and  the  cor- 
poration is  not  a  charitable  corporation.^  A  bequest  to  a  society 
for  the  prevention  of  cruelty  to  animals  has  been  held  to  be 
within  a  statute  exempting  gifts  to  benevolent  and  charitable 
institutions.^  And  churches  are  within  the  provision  of  the  Ken- 
tucky statute  exempting  property  bequeathed  or  transferred  to 
institutions  of  purely  public  charity .^  A  bequest  to  a  town  in 
another  state  for  the  purpose  of  erecting  a  public  schoolhouse 
is  within  the  New  York  statute  exempting  gifts  to  educational 
corporations  wherever  incorporated.*  An  unconditional  bequest 
to  an  historical  society,  which  is  not  bound  to  keep  its  library 
and  collection  of  historical  objects  open  to  the  public,  is  not 
exempt  as  a  gift  to  a  charitable  corporation  or  a  public  library.* 
To  care  for  and  maintain  a  burial  lot  or  lots  for  the  members 
of  a  particular  family  only  is  not  a  charity,  and  a  corporation 
formed  with  this  as  one  of  its  objects  is  not  a  charitable  cor- 
poration, especially  where  the  number  of  lots  which  may  be 
cared  for  and  maintained  and  the  amount  of  corporate  funds 
which  may  be  expended  for  that  purpose  rests  in  the  discretion 
of  the  corporation 's  trustees.^    And  it  has  been  said  that  a  cor- 

98 In  re  Beekman's  Estate,  232  3 Sage's  Ex'rs  v.   Oom.,  —  Ky. 

N.  Y.  365,   134  N.   B.   183,  rev'g  — ,  244  S.  W.  779. 

196  N.  Y.  App.  Div.  681,  188  N.  4  In  re  Guiteras'  Estate,  113  N. 

Y.  Siipp.  178,  which  rev'd  114  N.  Y.  Mise.  196,  184  N.  Y.  Supp.  190. 

Y.  Misc.  73,  186  N.  Y.  Supp.  674.  B  Pitney  v.  Bugbee,  —  N.  J.  L. 

99 In  re  Beekman's  Estate,  232  — ,  118  Atl.  780. 

N.  Y.  365,   134  N.   E.   183,   rev'g  6 In   re   Beekman's   Estate,    232 

196  N.  Y.  App.  Div.  681,  188  N.  Y.  N.   Y.   365,   134  N.   E.   183,   rev'g 

Supp.  178,  which  rev'd  114  N.  T.  196  N.  Y.  App.  Div.   681,   188  N. 

Misc.  73,  186  N.  Y.  Supp.  674.  Y.  Supp.  178,  which  rev'd  114  N. 

lln   re   Beekman's   Estate,   232  Y.  Misc.  73,  186  N.  Y.  Supp.  674. 

N.  Y.   365,   134  N.   E.   183,   rev'g  Such  a  corporation  is  not  within 

196  N.  Y.  App.  Div.   681,  188  N.  the    provision    of    the    New   York 

Y,  Supp.  178,  which  rev'd  114  N.  statute     exempting    property     de- 

Y.  Mise.  73,  186  N.  Y.  Supp.  674.  vised  or  bequeathed  to  charitable 

2  Pitney  v.  Bugbee,  —  N.  J.  L.  corporations,   though  the   real  and 

— ,  118  Atl,  780,  personal     property    laws     provide 
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poration  formed  for  the  purpose  of  educating  the  members  of  a 
testator's  family  or  aiding  his  poor  descendant's  or  ancestors  is 
not  a  charitable  corporation.''  The  New  York  statute  exempt- 
ing property  devised  or  bequeathed  to  any  charitable  corpora- 
tion is  not  confined  to  transfers  to  charitable  corporations  al- 
ready in  existence,  but  the  exemption  applies  to  a  transfer  to 
a  charitable  corporation  to  be  created  for  the  purpose  of  re- 
ceiving it  under  the  will  of  a  testator.^  Where  a  statute  prohibits 
a  testator  who  leaves  a  wife,  child,  or  parent  from  giving  more 
than  one-half  of  his  estate  to  charitable,  religious  or  literary 
corporations,  if  a  testator  who  is  survived  by  a  child  leaves  more 
than  half  of  his  estate  to  such  a  corporation,  title  to  the  excess 
over  one-half  vests  in  his  heirs  or  next  of  kin  immediately  upon 
his  death,  and  is  taxable  against  them,  and  this  is  true  although 
the  surviving  child,  who  is  the  testator's  sole  heir,  waives  his 
right  under  such  statute  to  such  excess.'  Where  a  testator  gives 
more  than  half  of  his  estate  to  charity  and  then  provides  that 
if  any  bequest  shall  be  invalid  for  this  reason  the  excess  shall 
go  to  his  wife  absolutely,  the  expenses  of  administration  are 
not  to  be  deducted  before  ascertaining  the  one-half  interest.^" 
Where  personal  property  taxes  not  paid  by  the  decedent  during 
his  lifetime  are  collected  from  his  estate  after  his  death,  pur- 
suant to  a  statute,  the  amount  passing  under  the  decedent 's  will 
consists  of  that  portion  of  his  estate  which  remains  after  paying 
such  tax  and  all  debts  and  expenses,  and  hence  a  charitable 
corporation  to  which  a  part  of  the  residue  of  the  estate  is  de- 
vised or  bequeathed  takes  subject  to  its  proportionate  part  of 
such  tax.^^ 

that  gifts  or  bequests  of  property  8  In   re  Le   Fevre  's  Estate,   233 

in  trust  for  the  perpetual  care  and  N.   Y.   138,    135   N.   E.   203,   rev  'g 

maintenance  of  private  burial  lots  199  N.  T.  App.  Div.   908,   190  N. 

shall  be  deemed  to  be  for  charitable  Y.  Supp.  937,  200  N.  Y.  App.  Div. 

and  benevolent  uses.     In  re  Beek-  852,  191  N.  Y.  Supp.  935. 

man's  Estate,  232  N.  Y.  365,  134  9 In  re  De  Lamar's  Estate,  118 

N.  E.   183,  rev'g   196  N.   Y.   App.  N.  Y.  Misc.   127,  192  N.  Y.  Supp. 

Div.    681,    188    N.    Y.    Supp.    178,  412. 

which  rev'd   114  N.  Y;   Misc.   73,  10  In   re   Carnegie's  Estate,  203 

186  N.  Y.   Supp.    674.  N".    Y.    App.    Div.    91,    196   N.   Y. 

7  See    In   re    Beekman's   Estate,  Supp.   502,   afE'g   117  N.  Y.   Misc. 

232  N.  Y.  365,  134  N.  E.  183,  rev'g  806,   191   N.   Y.   Supp.    753. 

196  N.  Y.  App.  Div.  681,  188  N.  Y.  U  In  re  Le  Eevre's  Estate,  233 
Supp.  178,  which  rev'd  114  N.  Y. 
Misc.  73,  186  N.  Y.  Supp.  674. 
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A  state  may  require  a  foreign  charitable  corporation  to  pay 
an  inheritance  tax  and  exempt  domestic  charitable  corporations 
from  such  payment.^''  And  the  fact  that  transfers  to  foreign 
corporations  are  taxed  while  those  to  domestic  corporations  are 
exempt  does  not  violate  the  Fourteenth  Amendment  to  the 
Federal  Constitution,  nor  the  provision  of  the  constitution 
prohibiting  any  state  from  abridging  the  privileges  and  im- 
munities of  citizens  of  the  United  States,  nor  provisions  of  a 
state  constitution  requiring  taxation  to  be  uniform.^'  Nor  is 
such  discrimination  prohibited  by  a  statutory  provision  that 
foreign  corporations  shall  have  the  same  rights  and  privileges 
as  domestic  corporations.^*  An  exemption  of  religious,  educa- 
tional and"  charitable  corporations,  without  more,  is  limited  to 
domestic  corporations,  and  does  not  apply  to  a  foreign  corpora- 
tion of  the  character  specified,  even  though  it  has  an  office  in 
the  state  and  owns  property  used  for  charitable  purposes  there.^^ 
Gifts  to  nonresident  educational  and  charitable  institutions  are 
exempt  under  the  Kentucky  statute.^* 

§4658.  Valuation.^'''  Under  the  provisions  of  the  Act  of 
Congress  of  Sept.  8,  1916,  §  201,  as  amended  by  Act  March  3, 
1917,  §  300,  in  valuing  the  property  of  the  decedent  for  pur- 
poses of  the  estate  tax  there  is  to  be  included  the  value  of  the 
whole  of  any  property  in  which  the  decedent  was  interested  with 
any  other  person,  and  all  of  which  was  originally  his,  but  any 
part  of  the  property  which  originally  belonged  to  such  other 
person,  and  never  at  any  time  belonged  to  the  decedent,  is  not 
to  be  included.^*  If  the  donor  reserves  a  contingent  interest  in 
property  transferred  during  his  lifetime,  his  estate  is  subject, 

N.  T.   138,   135  N.  E.   203,  rev'g.  15 People     v.     "Woman's     Home 

199  N.  Y.  App.  Div.   908,   190  N.  Missionary  Soc.  of  M.  E.   Chuieh, 

T.  Supp.  937,  200  N.  Y.  App.  Div.  303  111.  418,  135  N.  E.  749. 

852,  191  N.  Y.  Supp.  935.  16 Bingham's  Adm'r  v.  Com-.,  — 

12 People  V.  Woman 's  Home  Mis-  Ky.    — ,    244    S.    W.    781;    Sage's 

sionary  See.  of  M.  E.  Church,  303  Ex'rs  v.   Com.,  —  Ky.  — ,  244  S. 

111.  418,  135  N.  E.  749.  W.  779. 

13  People  V.  Woman 's  Home  Mis-  IT  Basis  of  valuation  of  oor- 
sionary  Soc.  of  M.  E.  Church,  303  porate  stock  for  purposes  of  in- 
Ill.  418,  135  N.  E.  749.  heritance  tax,  see  note  24  A.  L.  E. 

14  People     V.     Woman's     Home  1041,  1042. 

Missionary  Soc.  of  M.  E.   Church,  18  McElligott  v.  Kissam,  275  Eed. 

303  111.  418,  135  N.  E.  749.  545. 
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at  most,  to  a  tax  on  the  value  of  such  interest,  and  not  on  the 
value  of  the  whole  property.^®  The  California  tax  is  to  be 
computed  upon  the  clear  market  value  of  the  beneficial  interest 
transferred,  which  is  its  net  clear  value.^"  If  stock  has  no  known 
market  value,  the  proper  method  of  establishing  its  value  is  by 
proof  of  its  actual  value.*^  The  books  of  the  corporation  are 
not  admissible  in  evidence  to  show  the  actual  value  of  the  stock, 
in  proceedings  in  the  county  court  to  fix  the  amount  of  the  tax, 
since  as  to  a  stockholder  and  his  estate  they  are  mere  hearsay i^ 
Nor  is  a  verified  copy  of  a  state  income  tax  return  made  by  the 
corporation,  which  discloses  the  book  value  of  the  corporate 
assets,  admissible  for  that  purpose,  though  the  statute  provides 
that  all  information  contained  in  such  returns  relating  to  the 
ownership  or  value  of  property  shall  be  furnished  or  made  ac- 
cessible to  all  public  ofScials  charged  with  the  duty  of  assessing 
the  same  for  taxation  or  of  supervising  the  assessment  thereof, 
where  such  court,  in  fixing  the  value  of  the  estate,  acts  as  a 
court,  and  not  as  a  public  official  charged  with  the  duty  of  as- 
sessing the  tax.*'  Large  blocks  of  stock  and  securities  having 
a  recognized  market  value  are  to  be  appraised  by  the  same  rule 
as  small  blocks.^*  The  New  Jersey  statute  provides  that  in  the 
case  of  a  nonresident  decedent  the  tax  imposed  on  New  Jersey 
property  is  to  bear  the  same  ratio  to  the  entire  tax  which  the 
estate  would  have  been  subject  to  under  the  act  if  the  decedent 
had  been  a  resident  of  the  state,  as  such  property  located  in  the 
state  bears  to  the  entire  estate  of  the  decedent  wherever  situ- 
ated.** "Entire  estate,"  as  used  in  this  provision,  means  net 
estate  after  deducting  all  debts,  and  "property  located  in  this 
state"  means  such  property  after  deducting  debts  secured  there- 
by. Hence  in  determining  the  tax  on  stock  in  domestic  corpo- 
rations owned  by  a  nonresident  decedent  and  pledged  by  him  to 

19  As  where  he  makes  an  abso-  22  In   re   Porter's  Will,  —  Wis. 
lute  gift  of  securities  but  reserves      — ,  190  N.  W.  473. 

a    contingent    interest    in    the    in-  2SIn   re   Porter's  WUl,  -      <Vis. 

come  from  them.     Curley  v.  Tait,  — ,    190   N.   W.    473. 

276   Fed.   840.  24 Bingham's  Adm'r  v.  Com.,  — 

20  In  re  Miller's  Estate,  184  Oal.  Ky.  — ,  244  S.  W.  781. 

674,  195  Pae.  413.  25  MaeMiller  v.  Bugbee,  96  N.  J. 

21  Bingham's  Adm'r  v.  Com.,  —      L.    324,   115   Atl.    341. 
Ky.    — ,    244    S.    W.    781;    In    re 

Porter's  Will,  —  Wis.  — ,  190  N. 
W.    473. 
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secure  an  indebtedness,  the  indebtedness  so  secured  should  be 
deducted.*^  Where  stock  in  New  Jersey  corporations  owned  by 
a  nonresident  is  pledged  with  stocks  of  foreign  corporations  to 
secure  loans,  and  stocks  of  both  classes  are  mingled  together 
as  security  for  each  loan,  so  that  there  is  nothing  to  mark  any 
particular  stock  as  security  for  it  rather  than  another  and  hence 
nothing  to  show  that  the  New  Jersey  stocks  should  first  be  ap- 
propriated to  satisfy  the  debts  or  vice  versa,  it  is  proper  to 
ascertain  the  value  of  the  New  Jersey  property  for  the  purpose 
of  assessing  an  inheritance  tax  by  ascertaining  the  total  value 
of  the  securities  pledged  for  each  debt,  deducting  the  amount 
of  the  debt  from  the  value  of  the  securities  pledged  to  secure  it, 
and  then  ascertaining  the  percentage  of  this  equity  to  the  value 
of  the  securities  pledged,  and  multiplying  the  value  of  the.  New 
Jersey  securities  by  such  percentage.*'  In  New  York  it  has  been 
held  that  a  tax  on  stock  owned  by  a  nonresident  decedent  in  a 
domestic  railroad  corporation,  which  consolidated  with  several 
foreign  corporations  after  he  acquired  it,  should  be  assessed  on 
that  portion  of  the  value  of  the  stock  which  the  mileage  of  the 
company  in  the  state  bears  to  the  total  mileage,  where  it  further 
appears  that  in  all  but  one  of  the  several  states  of  incorporation 
of  the  consolidated  company  no  distinction  is  made  for  the  pur- 
pose of  the  transfer  tax  between  the  stock  of  the  old  and  the  new 
corporations,  and  that  a  tax  was  imposed  in  such  states  on  the 
transfer  of  the  stock  owned  by  the  decedent.*^ 

Where  a  state  tax  attaches  to  the  estate  before  distribution, 
it  is  to  be  deducted  before  ascertaining  the  amount  of  the  fed- 
eral tax.**  In  some  states  it  is  held  that  federal  inheritance 
taxes  are  to  be  deducted  before  assessing  a  state  tax.'"  But  the 
contrary  is  true  in  New  Tork.^^    Inheritance  taxes  imposed  by 

26MacMiller    v.    Bugbee,   96   N.  Deduction  of  federal  estate  tax 

J.  L.  324,  115  Atl.  341.  before  eomputing  state  tax  is  the 

27  MacMiller  v.  Bugbee,  96  N.  J.  subject  of  notes  in  23  A.  L.  R.  849, 
L.  324,  115  Atl.  341.  16  A.  L.  E.  702,  674,  and  7  A.  L. 

28  In  re  Eipka's  Estate,  118  N.  E.  714.   ' 

Y.  Mise.  351,  193  N.  Y.  Supp.  398.  81  In  re   Carnegie 's   Estate,   203 

29  0urley  v.  Tait,  276  Fed.  845.      N.   Y.    App.   Div.    91,    196    N.    Y. 
SO  In  re  Miller's  Estate,  184  Cal.      Supp.   502,  aff'g  117  N.  Y.   Misc. 

674,     195     Pae.     413;     Bingham's      806,  191  N.  Y.  Supp.  753. 
Adm'r  v.  Com.,  —  Ky.  — ,  244  S. 
W.  781;  MacMiller  v.  Bugbee,  96 
N.  J.  L.  324,  115  Atl.  341. 
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other  states  in  which  the  property  is  located  should  be  deducted 
before  a  state  tax  is  imposed.'^  Deductions  of  the  federal  tax, 
and  of  taxes  imposed  by  other  states,  when  allowable,  are  to  be 
made  where  the  transfer  is  by  a  gift  inter  vivos,  in  contempla- 
tion of  death,  made  prior  to  the  going  into  of  the  effect  of  the 
federal  statute  and  that  of  the  state  of  the  corporation 's  domicile, 
where  such  statutes  were  in  effect  at  the  time  of  the  decedent's 
death,  and  the  statute  requires  the  appraisal  to  be  on  -the  basis 
of  the  actual  value  of  the  property  as,  of  the  date  of  the  dece- 
dent's death.^* 

VII.    FEDERAL  TAX  ON  CORPORATION,  INCOME  AND  PROFITS 

§  4659.  In  general.^*  The  only  limitation  on  the  power  of 
congress  in  imposing  excise  taxes  on  corporations  is  that  they 
must  be  geographically  uniform  throughout  the  United  States.'* 
The  surtaxes  imposed  by  the  laws  in  force  during  the  World 
War  were  not  void  under  the  Fifth  Amendment  as  confiscatory.'® 


32 Bingham's  Adm'r  v.  Com.,  — 
Ky.  — ,  244  S.  W.   781. 

In  California  where  the  property 
consists  of  stock  in  a  foreign  cor- 
poration, a  succession  tax  imposed 
by  the  state  of  the  corporation's 
domicile  should  also  be  deducted. 
In  re  Miller's  Estate,  184  Cal. 
674,  195  Pac.  413. 

33  In  re  Miller's  Estate,  184  Cal. 
674,  195  Pac.  413. 

34  Income  tax  on  nonresident  is 
the  subject  of  a  note  in  15  A.  L. 
E.  1326. 

Deduction  of  losses  is  the  sub- 
ject of  a  note  in  11  A.  L.  E.  500. 

Corporate  personalty  in  income 
taxation  is  the  subject  of  an 
article  by  Arthur  A.  Ballantine  in 
34  Harvard  Law  Eeview  573. 

Eetroactive  effect  of  income  tax 
is  the  subject  of  a  note  in  11  A. 
L.    E.    518. 

That  the  liability  for  income  and 
excess  profits  taxes  is  not  extin- 
guished by  dissolution  of  the  cor- 
poration, see  §  5577,  infra. 


Eight  of  company  to  deduct  in- 
come tax  from  dividends  paid 
preference  shareholders,  under  the 
English  statutes,  see  Wakefield  v. 
Whiteway,  Laidlaw  &  Co.,  L.  E. 
[1922]   1  Ch.  Div.  200. 

In  Laemmle  v.  Eisner,  275  Fed. 
504,  attorney's  fees  paid  by  a 
stockholder  in  litigation  for  the 
mastery  of  eertaili  stock,  resulting 
in  practically  the  ownership  and 
control  thereof  and  the  consequent 
management  of  the  company,  were 
held,  under  the  circumstances  dis- 
closed by  the  record,  to  be  a 
capital  investment,  and  not  a 
"necessary  expense  actually  paid 
in  carrying  on  any  individual 
business,"  and  hence  not  to  be 
deductible. 

35  La  Belle  Iron  Works  v. 
United  States,  256  U.  S.  377,  65 
L.  Ed.  999,  afle'g  55  Ct.  01.  462. 

36  Towne  v.  McEUigott,  274  Fed. 
960. 
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Matters  of  substance  will  be  regarded  and  matters  of  form  dis- 
regarded in  applying  the  provisions  of  the  Sixteenth  Amend- 
ment and  income  tax  laws  enacted  thereunder.*'"  The  funda- 
mental rule  in  interpreting  revenue  laws  is  to  ascertain  and  give 
effect  to  the  intention  of  congress.*^  As  a  general  rule  such  laws 
should  be  construed  strictly  in  favor  of  the  citizen.**  But  a 
proviso  in  such  a  law  or  a  provision  exempting  from  taxation 
is  to  be  strictly  construed  and  takes  no  case  out  of  the  enacting 
clause  which  does  not  fall  fairly  within  its  terms.*"  While  in 
applying  the  federal  tax  statutes  reasonable  doubts  are  to  be 
resolved  in  favor  of  the  taxpayer,  yet  the  revenue  acts  are  not 
penal  statutes,  and  the  government  is  not  to  be  crippled  by 
strained  and  unnatural  construction  of  tax  statutes  fairly  plain.*i 
When  language  used  in  an  earlier  statute  has  in  application  re- 
ceived judicial  construction,  a  change  of  language  in  later 
analogous  legislation  imports  legislative  purpose  to  attain  a 
different  result.*^  Rulings  of  the  treasury  department  cannot 
enlarge  the  net  income  made  subject  to  the  tax  by  the  stat- 
ute,** nor  modify  or  add  to  the  clearly  expressed  language  of 
congress.**  Nor  can  regulations  issued  by  the  commissioner  of 
internal  revenue  prescribing  the  method  of  computing  a  tax 
have  any  binding  force  if  they  alter,  amend,  or  extend  the 
statute.** 

Whether  a  corporation  is  of  such  a  character  as  to  be  sub- 
ject to  taxation  is  to  be  determined  by  the  federal  statutes 
rather  than  by  the  statutes  of  the  state  where  it  was  incorpo- 
rated.*^    The  Revenue  Act  of  1918  exempts  domestic  mutual 

37  United  States  v.  Phellis,   257  Woven    Tire    Co.    v.    Iredell,    268 

U.  S.  156,  66  L.  Ed.  180.  Fed.    377. 

S8  Commercial  Health  &  Accident  16  Greenport   Basin   &   Construc- 

Co.  V.  Pickering,  281  Fed.  539.  tion  Co.  v.  United  States,  269  Fed. 

89  Commercial  Health  &  Accident  58. 

Co.  V.  Pickering,   281  Fed.   539.  46  Jewelers'     Safety     Fund     So- 

40  Commercial  Health  &  Accident  ciety,  held  to  be  an  insurance  corn- 
Co.  V.  Pickering,  281  Fed.  539.  pany   within   the    meaning   of   the 

41Malley   v.    Howard,    281   Fed.  acts   of   1909   and   1913   though  it 

363,  rev'g  judgment  276  Fed.  830.  was    aot    an    insurance     company 

42Malley    v.    Howard,    281    Fed.  under  the  laws  of  the  state  where 

363,  rev'g  judgment  276  Fed.  830.  it     was    incorporated.       Jewelers' 

48  United  States  v.  Christine  Oil  Safety  Fund  Society  v.  Lowe,  274 

&  Gas  Co.,  269  Fed.  458.  Fed.  93. 

44  De  Laski   &   Thropp'  Circular 
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building  and  loan  associations  from  the  corporate  income  tax.*'' 
The  acts  of  1916,  1917  and  1918  exempted  mutual  hail,  cyclone 
or  fire  insurance  companies,  or  like  organizations  of  a  purely 
local  character.**  The  act  of  1916  exempts  any  income  received 
by  any  corporation  organized  and  operated  exclusively  for 
religious,  charitable,  scientific,  or  educational  purposes,  no  part 
of  the  net  income  of  which  inures  to  the  benefit  of  any  private 
stockholder  or  individual.*^  A  corporation  ceases  to  do  busi- 
ness so  as  to  be  not  subject  to  the  1919  statute  where  it  leases 
all  of  its  property.*" 


17  Whether  a  corporation  is 
within  this  exemption  depends 
upon  the  nature  of  its  business, 
and  the  fact  that  it  has  named 
itself  a  "building  association"  is 
not  controlling.  Lilley  Building  & 
Loan  Co.  v.  Miller,  280  Fed.  143. 

To  come  within  the  exemption 
the  association  must.be  "organized 
and  operated  for  mutual  purposes 
and  without  profit."  The  exemp- 
tion is  not  defeated  because  the 
association  makes  loans  to,  or  bor- 
rows from,  nonmembers,  or  re- 
ceives deposits  to  be  withdrawn 
on  demand  or  on  time,  so  long  as 
such  transactions  are  merely  inci- 
dental to  the  primary  business  of 
operating  a  mutual  building  asso- 
ciation. But  an  association  pri- 
marily engaged  in  the  business  of 
receiving  deposits  from,  and  lend- 
ing money  on  interest  to,  the  gen- 
eral public  for  the  profit  of  its 
stockholders,  is  not  within  the  ex- 
emption. Lilley  Building  &  Loan 
Co.  V.  Miller,  280  Fed.  143. 

48  This  exemption  did  not  extend 
to  a  general  health,  life  and  acci- 
dent insurance  company  organized 
under  a  general  law  and  doing  a 
general  business  throughout  an  en- 
tire state,  with  subordinate  head- 
quarters in  various  cities,  though 
it  had  done  no  business  outside  of 
the   state.      Commercial   Health   & 


Accident  Co.  v.  Pickering,  281  Fed. 
539. 

49  Kemper  Military  School  v. 
Crutchley,  274  Fed.  125. 

Where  property  was  devised  to 
a  hospital  whose  income  was  ex- 
empt, subject  to  the  payment  of 
certain  annuities,  and  was  to  be 
held  in  trust  until  the  death  of 
all  of  the  annuitants,  and  after 
the  death  of  all  but  one  of  them 
the  trustee  loaned  the  property  to 
the  hospital,  taking  a  mortgage 
thereon  as  security,  under  an 
agreement  whereby  it  only  paid 
interest  enough  to  satisfy  the  in- 
terest charges  and  the  annuity, 
and  used  the  remainder  of  the  in- 
come for  its  own  benefit,  such  in- 
come was  not  taxable.  Lederer  v. 
Stockton,  43  Sup.  Ct.  5,  aff'g  266 
Fed.  676,  which  aff'd  262  Fed.  173. 

50  Where  an  iron  company  which 
owned  certain  mining  leases  sublet 
all  the  land  covered  by  them  to  a 
mining  company,  but  employed  a 
secretary  and  a  bookkeeper,  and  a 
mining  engineer  who  visited  the 
mines  from  time  to  time  and  re- 
ported to  the  iron  company  in 
order  that  it  might  be  advised 
whether  the  mining  company  was 
carrying  out  the  terms  of  the 
lease,  and  expended  money  in  ex- 
ploring the  leased  land  for  its  own 
profit,  it  was  held  that  it  was  do- 
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A  corporation  formed  under  the  laws  of  one  of  the  United 
States  is  liable  for  income  £tnd  excess  profits  taxes  under  the 
laws  applicable  to  domestic  corporations  although  it  does  all 
of  its  business  and  derives  all  of  its  profits  from  Porto  Eico, 
and  though  the  organic  Act  of  Porto  Eico  provides  that  the 
internal  revenue  laws  of  this  country  shall  not  apply  there.*^ 
Nor  is  it  relieved  from  liability  for  such  taxes  because  its  in- 
come is  also  taxable,  as  that  of  a  foreign  corporation,  for  the 
benefit  of  Porto  Eico.  And  since  it  is  not  a  Porto  Eican,  it 
has  no  standing  to  claim  that  it  is  exempt  from  such  taxation 
by  the  Porto  Eico  bill  of  rights.*^  That  such  a  corporation  is 
liable  for  federal  internal  revenue  taxes  while  Porto  Eico  cor- 
porations are  exempt  from  them  does  not  constitute  a  taking 
of  its  property  without  due  process  of  law.*' 

"Income  is  the  gain  derived  from  capital,  from  labor,  or  from 
both  combined,  provided  it  be  understood  to  include  profit  gained 
through  a  sale  or  conversion  of  capital  assets. "  **  It  is  some- 
thing coming  to  a  man.** 

Expenses  of  operating  its  business  may  be  deducted  by  a  cor- 


ing business,  and  that  its  net  re- 
ceipts from  royalties  paid  to  it  by 
the  mining  company  were  taxable 
as  income.  Chemung  Iron  Co.  v. 
Lynch,  269  Fed.  368. 

51  Under  the  Revenue  Acts  of 
1917  and  1918.  Porto  Eico  Coal 
Co.  V.  Edwards,  275  Fed.  104,  writ 
of  error  dismissed  43  Sup.  Ct.  358 
(mem.  dec). 

62  Porto  Eico  Coal  Co.  v.  Ed- 
wards, 275  Fed.  104,  writ  of  error 
dismissed  43  Sup.  Ct.  358  (mem. 
dec). 

B8  Porto  Eico  Coal  'Co.  v.  Ed- 
wards, 275  Fed.  104,  writ  of  error 
dismissed  43  Sup.  Ct.  358  (mem. 
dec). 

64  Goodrich  v.  Edwards,  255  TT. 
S.  527,  65  L.  Ed.  758;  Merchants' 
Loan  &  Trust  Co.  v.  Smietanka, 
255  U.  S.  509,  65  L.  Ed.  751,  15 
A.  L.  R.  1305. 

Where   the    members    of    a    cor- 


poration formed  to  insure  jewelers 
against  loss  by  fire,  theft,  etc., 
were  not  liable  to  assessments  to 
pay  losses  until  after  a  loss  oc- 
curred, but  for  convenience  were 
accustomed  to  deposit  with  it  an 
amount  estimated  by  it  to  cover 
losses  and  expenses  during  the 
year,  on  which  amount  it  earned 
interest  which  belonged  to  the 
company,  it  was  held  that,  under 
the  acts  of  '  1909  and  1913,  its 
gross  income  was  the  sum  collected 
by  it  from  such  deposits  for  the 
purpose  of  paying  losses  and  ex- 
penses, and  its  net  income  was  to 
be  ascertained  by  deducting  there- 
from the  expenses  of  operation 
and  losses,  which  would  generally 
leave  no  net  income  at  all. 
Jewelers'  Safety  Fund  Society  v. 
Lowe,*274  Fed.  93. 

65  United  States  v.  Mellon,  281 
Fed.  645,  aff'g  279  Fed.  910. 
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poration  from  its  net  income.^®  Salaries  paid  corporate  officers 
for  services  actually  rendered  may  be  deducted  under  the  Excise 
Tax  Act  of  1909,  as  ordinary  and  necessary  expenses,  and  the 
government  has  no  right  to  inquire  into  and  determine  whether 
the  amounts  thereof  are  proper,  that  is  whether  they  are  too 
much  or  too  little.^''  But  it  may  inquire  whether  the  amount 
paid  is  salary  or  something  else,  and  may  show  that  the  whole 
or  a  part  of  the  amount  paid  to  a  stockholding  ofScer  and  called 
salary  is  profits  and  taxable  as  such.^*  A  railroad  company  can- 
not deduct  as  expenses  of  operating  its  business  money  advanced 
to  a  terminal  company,  and  charged  on  the  books  of  both  com- 
panies as  a  debt  owing  by  the  latter  to  the  former,  though  the 
railroad  company  organized  the  terminal  company  and  owns 
practically  all  of  its  stock.^'  Under  the  act  of  1916  the  corpo- 
ration may  make  a  reasonable  deduction  for  exhaustion,  wear 
and  tear,  etc.,*"  but  is  not  entitled  to  any  deduction  for  amounts 
paid  for  new  buildings,  or  for  permanent  improvements  or 
betterments  made  to  increase  the  value  "of  the  property.®^  The 
Corporation  Tax  Act  of  1909  permits  the  deduction  of  a  reason- 
able allowance  for  depreciation  of  property.®^  The  depreciation 
of  the  roadway  of  a  railroad  company  is  the  difference  between 
its  value  as  a  whole  at  the  beginning  and  at  the  end  of  the 

66  In  In  le   General  Film  Corp.,  eient    evidence   to   require   a   sub- 

274   Fed.  903,   payments   which   a  mission  of  the  question  whether  a 

film  leasing  contract  required  the-  part  of  a  so-called  salary  paid  to 

lessee  to  make  to  the  lessors,  who  the    president    was    not    in    fact 

were     stockholders,     out     of     net  profits  distributed  to  him  by  reason 

profits  after  the  payment  of  speci-  of  his  stockholding, 

fied  dividends  were  held  to  be  in-  B9  Walker  v.   Gulf  &  I.  Ey.  Co. 

tended    as    additional   rental,    and  of  Texas,  269  Fed.  885. 

not  dividends,  and  to  be  deductible.  60  Kemper    Military    School    v. 

B7  United  States  v.  Philadelphia  Crutchley,   274  Fed.    125. 

Knitting  Mills  Co.,   273  Fed.   657,  61  Kemper    Military     School    v. 

15  A.  L.  E.  1313,  rev'g  268  Fed.  Crutchley,' 274  Fed.  125. 

270.  62  Whether      depreciation      esti- 

Deduetion  of  salaries  in  comput-  mates  by  a  corporation  were  rea- 

ing  excise   or  income   tax   of  cor-  sonable  is  a  question  for  the  jury 

porations  is  the  subject  of  a  note  in   an   action   to  recover  the  tax. 

in  15  A.  L.  E.  1316.  Nashville,   C.   &  St.  L.  Ey.  Co.  v. 

58  United  States  v.  Philadelphia  United   States,   269  Fed.   351,   eer- 

Knitting  Mills   Co.,  273  Fed.  657,  tiorari  denied  255  U.  S.  569,  65  L. 

15  A.  L.  E.  1313,  rev'g  268  Fed.  Ed.  790   (mem.  dee.). 
270,  holding  that  there  was  suffi.- 
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year.  If  depreciation  in  parts  of  the  roadway  is  fully  made  up 
by  appreciation  in  other  parts,  so  that  as  a  whole  it  is  in- 
trinsically just  as  valuable  at  the  end  of  the  year  as  it  was  at 
the  beginning,  no  deduction  for  depreciation  can  be  made.®* 
Decreases  in  the  value  of  assets  of  a  mutual  life  insurance  com- 
pany because  of  amortization  of  premiums  on  bonds  are  not  de- 
ductible as  depreciation  under  the  act  of  1909,  although  such 
amortization  is  required  by  state  insurance  departments.**  The 
act  permits  insurance  companies  to  deduct  the  net  addition,  if 
any,  required  by  law  to  be  made  within  the  year  to  reserve  funds, 
but  this  does  not  permit  a  deduction  for  an  addition  to  reserve 
fund-  because  of  liability  on  supplementary  contracts  not  in- 
volviag  life  contingencies  and  canceled  policies  upon  which  a 
cash  surrender  value  may  be  demanded,  where  the  transaction 
is  a  mere  bookkeeping  reservation  of  funds  in  a  reserve  fund 
already  built  up.®®  Under  the  statute  in  force  in  1917  a  corpo- 
ration in  figuring  its  net  income  and  excess  profits  tax  on  in- 
come from  royalties  under  mining  leases  was  entitled  to  a  de- 
duction for  depletion  to  the  extent  of  the  market  value  in  the 
mine  of  the  product  thereof  mined  and  paid  for  during  the 
year.®®  The  Excise  Tax  Act  of  1919  authorizes  the  deduction 
of  interest  paid  by  the  corporation  within  the  year  on  its  bonded 
or  other  indebtedness,  not  exceeding  its  paid  up  <  capital  stock 
outstanding  at  the  close  of  the  year.  "Paid  up  capital  stock" 
as  here  used,  means  paid  up  to  par,  and  does  not  include  pre- 
miums received  for  stock  sold  above  par.  As  so  construed  the 
statute  is  not  invalid  as  denying  the  equal  protection  of  the  laws 
because  of  inequalities  in  the  amount  of  the  tax  as  between 
different  corporations  resulting  from  their  employment  of  differ- 
ent methods  in  issuing  stock.®''  In  computing  excess  profit  taxes 
under  the  act  of  1917,  deductions  allowed  by  the  act  are  to  be 
made  as  a  part  of  the  computation  of  th'e  tax  and  not  from  the 
net  income  of  the  corporation  before  such  computation.®*    They 

63 Nashville,  C.  &  St.  L.  Ey.  Co.  66Alworth-Stephens        Co.        v. 

V.  United  States,  269  Fed.  351,  eer-  Lynch,  278  Fed.  959. 

tiorari   denied   255   U.   S.    569,   65  67  New  York,  N.  H.  &  H.  R.  Co. 

L.  Ed.  790  (mem.  dec).  v.    United    States,    269    Fed.    907, 

64  Fink    V.    Northwestern    Mut.  aff'g  265  Fed.  331. 

Life  Ins.  Co.,  267  Fed.  968.  68  Greenport  Basin  &  Const.  Co. 

66  Fink    V.    Northwestern    Mut.  v.  United  States,  269  Fed.  58. 
Life  Ins.  Co.,  267  Fed.  968,  md'fg 
248  Fed.    568. 
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are  to  be  made  wholly  from  the  first  of  the  prescribed  graduated 
percentages  of  invested  capital  taxed  at  twenty  per  cent,  and  not 
from  the  whole  of  the  net  income.^' 

"Invested  capital,"  as  used  in  the  provisions  of  the  act  of 
October  3,  1917,  relating  to  excess  profits  taxes,  does  not  include 
the  marking  up  on  the  corporate  books  of  the  valuation  of  prop- 
erty previously  acquired  to  correspond  with  its  "">  increase  in 
market  value,  or  the  declaration  of  a  stock  dividend  based  on 
such  increase,  whereby  new  shares  are  issued  for  old  ones  in  the 
same  corporation,  but  which  is  not  in  substance  and  effect  a 
new  acquisition  of  capital  property  by  the  company.''^  The  acts 
of  1917  and  1919  require  invested  capital  to  be  measured  ac- 
cording to  actual  contributions  made  for  stock  or  shares  and 
actual  accessions  in  the  way  of  surplus,  valued  according  to 
actual  and  bona  fide  transactions  and  by  valuations  obtaining 
at  the  time  of  acquisition.''*  Intangible  property  acquired  by 
the  corporation  by  purchase  is  to  be  included  at  the  purchase 


69  That  is,  the  first  of  the  grad- 
uated percentages,  namely  15  per 
cent,  is  first  to  be  ascertained, 
and  the  deduction  is  to  be  made 
wholly  from  the  amount  thereof, 
and,  if  the  deduction  is  not  in  ex- 
cess of  15  per  cent  of  the  invested 
capital,  the  difference  between 
the  amount  of  the  deduction  and 
the  15  per  cent  of  invested  capital 
is  to  be  taxed  at  20  per  cent. 
Ehret  Magnesia  Mfg.  Co.  v. 
Lederer,  273  Fed.  689. 

70  La  Belle  Iron  Works  v.  United 
States,  256  XJ.  S.  377,  65  L.  Ed. 
999,  aff'g  55  Ct.  CI.  462. 

71  The  surrender  of  the  old 
shares  cannot  be  regarded  as  a 
payment  for  the  new  shares  in 
tangible  property  within  a  treas- 
ury ruling  that  stocks  were  to  be 
regarded  as  tangible  property 
when  paid  in  for  stock  or  shares 
of  a  corporation,  since  the  dis- 
tribution, in  substance  and  effect, 
was  an  internal  transaction  in 
which  the  company  received  noth- 
ing   from     the     stockholder.       La 


Belle  Iron  Works  v.  United  Slates, 
256  U.  S.  377,  65  L.  Ed.  999,  aff'g 
55    Ct.   CI.   462. 

Even  though  a  proper  sum,  not 
exceeding  the  cost  of  the  woi^, 
may  be  added  to  earned  surplus 
on  account  of  increased  value  of 
ore  lands  due  to  exploration  and 
development  work,  this  cannot  be 
done  in  the  absence  of  a  proper 
showing  as  to  the  amount  thereof 
by  the  taxpayer.  La  Belle  Iron 
Works  V.  United  States,  256  U.  S. 
377,  65  L.  Ed.  999,  aff'g  55  Ct.  CI. 
462. 

That  the  a,et  bases  invested  cap- 
ital upon  actual  costs,  to  the  ex- 
clusion of  higher  estimated  values, 
does  not  bring  it  into  conflict  with 
the  due  process  of  law  clause  of 
the  Fifth  Amendment.  La  Belle 
Iron  Works  v.  United  States,  256 
U.  S.  377,  65  L.  Ed.  999,  aff'g 
55  Ct.  CI.  462. 

72  La  Belle  Iron  Works  v. 
United  States,  256  U.  S.  377,  65 
L.  Ed.  999,  aff'g  55  Ct.  CI.  462. 

In  Castner,  Curran  &  Bullitt  v. 
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price.  If  contributed  as  capital  in  consideration  of  stock,  it  is 
to  be  included  at  a  valuation  not  exceeding  its  value  in  actual 
cash  at  the  time  contributed,  nor  exceeding  the  nominal  value 
of  the  stock  issued  therefor,  and  subject  to  the  further  limita- 
tion that  not  more  than  one-fifth  of  the  total  capital  stock  shall 
be  so  issued."  Any  automatic  increase  in  value  of  a  process  or 
other  intangible  property  dependent  upon  general  conditions  of 
industry  must  be  disregarded.  But  when  money  has  been  earned 
and  spent  in  improving  a  secret  process  for  manufacturing  an 
article,  its  increased  value  due  to  that  expenditure  may  figure  as 
an  asset  in  estimating  earned  surplus,  if  any,  as  an  element  of 
invested  capital.''*  A  corporation  whose  stockholders  have  paid 
in  $25,000  in  full  for  the  stock  subscribed  for  by  them  has  an 
invested  capital  of  that  amount,  and  cannot  be  said  to  have 
merely  a  nominal  capital  within  the  meaning  of  the  provision 
of  the  act  of  1917  prescribing  a  special  method  for  determining 
the  excess  profits  tax  on  corporations  having  no  invested  capital 
or  not  more  than  a  nominal  invested  capital,  although  it  has 
paid  out  more  than  $25,000  in  dividends  to  its  stockholders.''* 
But  a  corporation  whose  sole  income  was  derived  from  royalties 
on  patents  leased  to  others,  and  had  only  a  small  capital,  which 
was  used  as  a  fund  from  which  to  advance  salaries,  wages,  etc., 
and  to  provide  ofiice  furniture,  accommodations  and  equipment, 
was  held  to  be  one  having  no  more  than  a  nominal  capital  with- 
in the  meaning  of  this  provision.''^  Patents  are  not  capital  with- 
in the  meaning  of  the  act." 

Lederer,  275  Fed.  221,  the  invested  any  earned  surplus  to  emerge  de- 
capital  of  a  corporation  formed  as  pends  upon  whether  the  assets  so 
the  result  of  a  combination  of  two  estimated  are  greater  than  the 
business  ventures  and  two  prop-  stock  by  more  than  a  nominal 
erty  interests  was  held  to  be  the  amount.  In  a  suit  to  recover  ex- 
value  of  the  property  belonging  to  cess  profits  paid  the  burden  is  on 
the  owners  of  the  two  ventures  and  the  plaintiff  to  show  that  its  value 
turned  over  to  the  corporation  and  over  the  stock  was  not  more  than 
m  payment  for  which  it  issued  a  nominal  amount.  Lincoln  Chem- 
stoek,  plus  cash,  contributed  by  ical  Co.  v.  Edwards,  272  Fed.  142. 
one  of  the  parties  for  which  he  75  Alworth-Stephens  Co.  v.  Lynch, 
also  received  stock.  278  Fed.  959. 

TSCastner,   Curran   &  Bullitt   v.  76  De   Laski  &   Thropp   Circular 

Lederer,  275  Fed.   221.  Woven  Tire  Co.  v.  Iredell,  268  Fed. 

7*  Lincoln   Chemical  Co.   v.   Ed-  377. 

wards,  272  Fed.  142.  77  De   Laski   &   Thropp    Circular 

Whether  the  value  of  the  process  Woven    Tire    Co.    v.    Iredell,    268 

so   improved    is    enough    to    cause  Fed.   377. 
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The  War  Revenue  Act  of  1914  imposing  an  annual  tax  on 
bankers  based  upon  the  amount  of  capital,  including  surplus 
and  undivided  profits,  employed  in  the  business,  applied  to  a 
trust  company  engaged  in  banking,  and  such  a  company  was 
liable  to  taxation  under  it  on  the  amount  of  capital  employed 
by  it  in  the  banking  business.''*     The  capital  so  employed  is 
properly  measured  by  the  ratio  which  the  assets  employed  in  the 
banking  business  bear  to  the  assets  employed  in  the  aggregate 
business,  at  least  in  the  absence  of  proof  of  a  more  satisfactory 
method.     And  the  fact  that  such  a  company  has  permanently 
invested  an  amount  equal  to  its  capital,  surplus  and  undivided 
profits  in   an  office  building  and   in  public  securities  has  no 
tendency  to  show  that  its  capital  was  wholly  withdrawn  from 
the  banking  business.''''    The  Spanish  "War  Revenue  Act  of  1898 
imposed  a  similar  tax  on  bankers  which  was  also  based  on  the 
amount  of  capital  employed.    Capital  may  be  employed  in  bank- 
ing within  the  meaning  of  this  act  although  it  is  not  used  strictly 
as  working  capital  and  none  of  it  is  used  in  making  loans  or 
directly  in  other  banking  transactions,  as,  for  example,  money 
of  a  banker  held  in  the  vault  or  with  a  depositary  as  a  reserve, 
or  capital  invested  in  securities,^  although  its  sole  use  is  to  give 
the  banker  the  credit  which  attracts  depositors  or  makes  it  pos- 
sible for  him  otherwise  to  raise  money  with  which  banking  opera- 
tions are  conducted.    And  if  such  securities  serve  to  give  credit, 
they  will  continue  in  a  legal  sense  to  be  capital  invested  in  the 
banking  business  even  though  they  are  designated  by  the  com- 
pany as  asset  of  another  department  and'  physically  segregated 
as  such.*"    If  a  company  is  engaged  exclusively  in  banking,  all 
of  its  capital,  however  invested,  may  reasonably  be  held  to  be 
capital  employed  in  banking  without  inquiry  into  the  particular 
use  to  which  it  is  put.*^    But  where  a  company  is  lawfully  en- 
gaged in  several  distinct  businesses  to  the  successful  conduct  of 
each  of  which  credit  is  necessary,  and  the  company's  capital 
supplies  such  credit  to  each,  the  whole  of  this  common  capital 
cannot  be  deemed  capital  of  a  single  department,  but  charges 

78  Mayes  v.  United  States  Trust  S.   296,   66   L.   Ed.  948,  modifying 
Co.,   280   Fed.   25.  judgment  55  Ct.  CI.  535. 

79  Mayes  v.  United  States  Trust  81  Fidelity     &     Deposit     Co.    of 
Co.,   280   Fed.   25.  Maryland    v.    United    States,    259 

80  Fidelity     &     Deposit     Co.     of  U.  S.  296,  66  L.  Ed.  948,  modify- 
Maryland  v.  United  States,  259  U.  ing  judgment  55  Ct.  CI.  535. 

1332 


Ch.  59]  Taxation  [  §  4659 

incident  thereto  are  to  be  apportioned  among  the  several  de- 
partments.** Only  so  much  of  the  capital,  if  any,  as  is  used 
in  the  banking  business  is  taxable,**  and  the  question  whether 
the  capital  of  a  company  is  so  used,  and  if  so  to  what  extent,  is 
one  of  fact.**  The  act  declares  that  surplus  shall  be  included 
in  estimating  capital  and  that  the  tax  shall  be  computed  on  the 
basis  of  the  capital  and  surplus  for  the  previous  year.  The 
term  "surplus,"  as  here  used,  includes  undivided  profits  al- 
though the  act  does  not  specifieaMy  mention  them,  and  capital 
assets  of  a  banker  are  not  exempt  merely  because  they  are 
designated  undivided  profits,  though  of  course,  like  any  other 
part  of  the  company's  capital,  they  may  be  free  from  the  tax 
because  they  are  not  in  fact  used  or  employed  in  banking.'* 

The  provision  of  the  War  Revenue  Tax  Law  of  1917,  imposing 
a  tax  of  eight  cents  on  "each  $100  or  fractional  part  thereof  of 
the  amount  for  which  any  life  is  insured  under  any  policy  of 
insurance,  or  other  instrument,  by  whatever  name  the  same  is 
called, ' '  applies  to  certificates  of  insurance  issued  by  a  nonprofit 
association  organized  for  the  sole  purpose  of  insuring  the  lives 
of  its  members,  whose  membership  is  not  confined  to  any  partic- 
ular locality  or  place,  and  which  is  not  operated  under  the  lodge 
system,  and  which  pharges  a  small  entrance  fee  and  pays  losses 
and  the  cost  of  maintaining  its  business  organization  by  assess- 
ments upon  the  surviving  members  collected  at  the  time  of  loss.'® 
Where  the  certificates  issued  by  such  an  association  call  for  the 
payment  of  $100  and  accumulations  to  be  added  after  the  first 
six  months  at  a  specified  rate  per  month  to  a  maximum  of  $1,000, 
conditioned  upon  the  payment  of  dues  by  the  insured  and  upon 
the  amount  collectible  from  surviving  members,  the  tax  is  prop- 

82  Fidelity    &    Deposit     Co.     of  United   States,   259   TJ.  S.   304,   66 

Maryland  v.  United  States,  259  U.  L.   Ed.   953,   affl'g   55   Ot.   01.   585. 

S.  296,  66  L.  Ed.  948,  modifying  84  Fidelity    &    Deposit     Co.     of 

judgment  55  Ct.  01.  535.  Maryland  v.  United  States,  259  U. 

88  In  a  suit  to  recover  taxes  paid  S.   296,   66  L.   Ed.   948,  modifying 

under  the   act,   the   burden  is   on  judgment  55  Ot.  CI.  535. 

the  plaintiff  to  show  that  none  of  86  Fidelity    Title    &    Trust    Co., 

its  capital,  or  less  of  it  than  the  Pittsburgh,   Pa.  v.   United   States, 

amount  for  which  it  was  assessed,  259  U.  S.  304,  66  L.  Ed.  953,  aff'g 

was  used  or  employed  in  the  bank-  55  Ct.  01.  535. 

ing    business.      Fidelity    Title    &  86 Bankers'    &    Planters'    Mut. 

Trust     Co.,     Pittsburgh,     Pa.     v.  Ins.  Ass'n  v.  Walker,  279  Fed.  53. 
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erly  assessed  on  the  basis  of  $100  and  the  accumulations  earned 
at  the  time  of  the  assessment.*'' 

"Fair  value,"  as  used  in  the  Federal  Revenue  Act  of  1916,  re- 
quiring every  corporation  having  a  capital  stock  represented  by 
shares  to  pay  an  excise  tax  of  fifty  cents  for  each  $1,000  of  the 
fair  value  of  its  capital  stock,  means  actual  value.**  in  arriving 
at  the  "fair  average  value  of  the  capital  stock  for  the  preceding, 
year,"  on  which  the  statute  requires  the  tax  to  be  computed, 
the  assessor  may  and  should  consider,  not  only  the  paid  in 
capital,  surplus  and  undivided  profits  of  the  corporation,  but 
also  its  earnings  and  the  market  value  of  its  shares,  and  is  not 
confined  to  a  consideration  of  thef  value  of  its  tangible  assets.*' 

No  additional  stamp  tax  is  required  under  the  Revenue  Act 
of  1917  upon  the  issuance  of  permanent  bonds  in  substitution 
for  temporary  bonds,  and  permanent  bonds  issued  after  the  tak- 
ing effect  of  the  act  in  substitution  for  temporary  bonds  issued 
and  delivered  before  the  act  took  effect  are  not  subject  to  the 
tax.so 

In  1916  congress  provided  for  an  excise  tax  upon  manufac- 
tures of  munitions  of  121^  per  cent  of  the  profits  made  on  muni- 
tions contracts.'^ 

An  income  tax  is  not  a  tax  upon  any  specific  sum  of  money, 

87 Bankers'     &     Planters'     Mut.  services    rendered,    but   rather   by 

Ins.  Ass'n  v.  Walker,  279  Fed.  53.  way   of   distribution   of   profits  to 

88  Central  Union  Trust  Co.  of  joint  adventurers.  Traylor  En- 
New  York  V.  Edwards,  287  Fed.  gineering  &  Manufacturing  Co.  v. 
324,  aff'g  282  Fed.   1008.  Lederer,  266  Fed.  583. 

89  Central  Union  Trust  Co.  of  A  corporation  which,  under  a 
New  Tork  v.  Edwards,  287  Fed.  contract  with  a  manufacturer  of 
324,  aff'g  282  Fed.   1008.  fuses  for  shells,  made  for  use  in 

90  Edwards  v.  Chile  Copper  Co.,  fuses,  from  ingots  and  patterns 
273  Fed.  452.  furnished    by    such    manufacturer, 

91  A  corporation  munitions  man-  certain  rough  castings  to  be  paid 
ufacturer  was  held  not  entitled  to  for  by  the  pound  and  delivered  at 
deduct  large  sums  paid  by  it  to  the  manufacturer's  plant  was 
persons  who  advanced  money  and  held  to  be  a  "manufacturer"  and 
otherwise  assisted  it  in  procuring  liable  to  such  tax.  Dayton  Brass 
a  contract,  became  sureties  on  its  Castings  Co.  v.  Gilligan,  267  Fed. 
bond    for    performing    the    same,  872. 

etc.,  with  a  view  to  share  in  the  Penalty  for  failure  to  make  re- 
profits,  on  the  ground  that  such  turn  within  the  time  presgribed, 
payments  were  not  made  as  com-  see  Dayton  Bronze  Bearing  Co.  v. 
pensation  for  moneys  advanced  or  Gilligan,  281  Fed.  709. 
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but  is  personal  tax,  measured  by  sums  of  money  received  or 
accrued  to  the  person  taxed  during  a  certain  year.'*  The  act  of 
1913  only  provided  for  a  tax  on  income  actually  received.®^ 
Under  that  act  it  was  held  that  dividends  were  income  when 
declared  rather  than  when  paid,'*  and  that  interest  on  corporate 
bonds  was  income  accrued  from  the  time  when  the  liability  to 
pay  it  became  absolute,'^  and  hence  that  a  taxpayer  was  not 
liable  for  a  tax  on  dividends  declared,  and  on  interest  on  bonds 
which  became  due,  before  the  commencement  of  the  taxable  period 
under  the  act,  although  such  dividends  and  interest  were  not 
payable  until  after  tlie  commencement  of  such  period.  Interest 
accrued  but  not  collected  is  not  taxable  income  under  the  law 
of  1909.'^  The  basis  for  the  excise  tax  on  insurance  companies 
under  the  Act  of  1909  is  income  received  during  the  year,  and 
income  forms  a  basis  for  taxation  only  for  the  year  in  which  it 
was  received.*''  So-called  dividends  of  a  mutual  life  insurance 
company  paid  out  of  the  surplus .  of  premiums  collected,  re- 
quired by  statute  to  be  returned  to  the  policy  holders,  which 
have  been  applied  at  the  option  of  policy  holders  to  purchase 
paid  up  additions  and  annuities  or  in  partial  payment  of  renewal 
premiums,  are  not  taxable  as  income  received  during  the  year 
in  which  they  are  so  applied  where  the  surplus  out  of  which  they 
are  paid  was  received  by  the  company  in  the  year  before  the 
law  went  into  effect,  or  was  taxed  as  income  of  the  company  in 
the  year  in  which  it  was  received.'*  Premiums  due  and  de- 
ferred, and  interest  due  and  accrued,  but  not  actually  collected 

92  Pennsylvania    Cement    Co.    v.  Fed.  722;  United  States  v.  Guinz- 
Bradley  Contracting  Co.,  274  Ted.  burg,  278  Fed.  363. 
WOS.  95  So  a  bondholder  was  not  tax- 
's Under  it  a   corporation  could  able  on  interest  payable  March  1, 
not  be  taxed  on  the  amount' of  de-  1913,   for   the   six   months'   period 
ferred  payments  for  property  sold  ending   Feb.    28,    1913.      Plant    v. 
by  it,  where  they  were  not  repre-  Walsh,  280  Fed.   722. 
sented  by  notes  or  secured  in  any  96  Walker  v.  Gulf   &  I.   By.   Co. 
way.     United  States   v.   Christine  of  Texas,  269  Fed.  885. 
Oil  &  Gas  Co.,  269  Fed.  458.  97  Fink    v.     Northwestern     Mut. 
94  So  dividends  declared  prior  to  Life  Ins.  Co.,  267  Fed.  968,  modi- 
March  1,  1913,  and  payable  after  fying  248  Fed.  568. 
that  date  to  stockholders  of  record  98  Fink     v.     Northwestern     Mut. 
at  dates  prior  to   that   time  were  Life  Ins.  Co.,  267  Fed.  968,  modi- 
not  taxable.     Plant  v.  Walsh,  280  fying  248  Fed.  568. 
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in  cash  are  not  income  until  paid."  The  act  of  1917,  though 
imposing  a  retroactive  excess  profits  tax  did  not  require  the  tax 
to  be  paid  from  the  earnings  of  any  particular  year,^  and  did 
not  invalidate  a  dividend  paid  before  its  enactment  out  of  earn- 
ings taxable  under  its  provisions,  though  not  enough  of  the  ac- 
cumulated earnings  and  surplus  remained  after  the  payment 
of  such  dividend  to  pay  such  tax.^ 

Stock  dividends  which  are  merely  a  distribution  of  capital 
assets  are  not  taxable  as  income.'  But  distributions  of  stock  in 
another  company  received  by  the  distributing  company  for  dis- 
tribution to  its  stockholders  in  consideration  for  a  transfer  of 
property  by  it  to  such  other  company,  may  be  income  of  the 
stockholders  to  whom  such  distribution  is  made,  and  taxable  as 
such.*     The  substance  and  not  the  form  of  the  transaction  is 


99  Fink  v.  Northwestern  Mut. 
Life  Ins.  Co.,  267  Fed.  968,  modi- 
fying 248  Fed.  568. 

1  Overland  Sioux  City  Go.  v. 
Clemens,  189  Iowa  1293,  179  N. 
W.  954. 

2  See  §  3662,  supra, 

8  United  States  v.  Phellis,  257 
U.  S.  156,  66  L.  Ed.  180;  Walsh 
V.  Brewster,  255  TJ.  S.  536,  65  L. 
Ed.  762,  modifying  judgment  268 
Fed.  207. 

' '  Gains,  profits,  and  income  de- 
rived from  *  *  *  dividends," 
as  used  in  the  act  of  Oct.  3,  1913, 
does  not  mean  that  everything  in 
the  form  of  dividends  must  be 
treated  as  income,  but  that  income 
derived  in  tjie  way  of  dividends 
shall  be  taxed.  United  States  v. 
Phellis,  257  U.  S.  156,  66  L.  Ed. 
180. 

A  corporation  had  used  its  earn- 
ings for  previous  years  in  extend- 
ing, enlarging,  and  carrying  on  its 
business,  and  was  heavily  in  debt 
and  required  a  large  amount  of 
additional  capital,  so  that  some 
plan  of  refinancing  was  necessary. 
To  meet  this  situation  it  increased 
its    stock    under    an    arrangement 


whereby  an  amount  equal  to  100 
per  cent,  of  the  then  outstanding 
stock  was  to  be  sold  to  existing 
stockholders  at  par  and  whereby 
every  purchaser  was  to  receive  an 
additional  100  per  cent,  of  the  in- 
creased stock.  Certain  large  stock- 
holders agreed  that  if  any  stock- 
holders should  decline  to  take 
their  proportionate  amount,  they 
would  take  and  pay  to  the  corpo- 
ration par  for  all  such  declined 
shares.  It  was  held  that  the  extra 
stock  issued  to  one  of  such  large 
stockholders  was  not  taxable  in- 
come. United  States  v.  Mellon, 
281  Fed.  645,  afC'g  279  Fed.  910. 

Stock  dividends  as  income  for 
purposes  of  taxation  is  the  subject 
of  a  note  in  9  A.  L.  E.  1594. 

"Are'  Dividends  in  the  Stock 
of  Eeorganized  Corporations  In- 
come?" is  the  subject  of  a  note 
in  8  Virginia  Law  Review  445. 

4  Where  an  existing  corporation 
conveys  all  of  its  assets  and  good 
will  to  a  new  corporation  formed 
for  the  purpose,  and  as  a  part  of 
the  consideration  for  the  transfer 
receives  common  stock  of  the  new 
corporation   which   is   immediately 
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controlling  in  determining  whether  a  particular  distribution  of 
stock  is  taxable.*  A  dividend  declared  out  of  accumulated  profits 
consisting  of  shares  of  stock  in  another  company  in  which  the 
company  declaring  the  dividend  had  invested  a  part  of  its  re- 
serves was  held  to  be  taxable  under  the  English  statute.*  De- 
benture bonds  distributed  to  Stockholders,  and  which  represent 
surplus  or  undivided  profits,  are  income  and  taxable  as  such.'' 
"Income,"  as  used  in  the  statute  and  the  Sixteenth  Amend- 
ment to  the  Constitution  includes  the  gain  from  capital  on  a 
single  isolated  sale  of  stock,  and  is  not  confined  to  profits  realized 
from  sales  by  persons  engaged  in  buying  and  selling  as  a  busi- 


distributed  among  the  common 
stockholders  of  the  old  company 
as  -a,  dividend,  such  dividend  is  in- 
come and  is  taxable  as  such,  unless 
the  two  companies  are  to  be  re- 
garded as  substantially  identical. 
It  is  "  a  gain,  a  profit  derived  from 
his  capital  interest  in  the  old  com- 
pany, not  in  liquidation  of  capi- 
tal, but  in  distribution  of  accumu- 
lated profits  of  the  company, 
something  of  exchangeable  value 
produced  by  and  proceeding  from 
his  investment  therein,  severed 
from  it  and  drawn  by  him  for  his 
separate  use."  In  such  case  the 
fact  that  the  market  value  of  a 
stockholder 's  shares  immediately 
before  the  dividend  and  the  aggre- 
gate market  value  of  those  shares 
plus  the  dividend  shares  imme- 
diately after  the  dividend  is  the 
same  does  not  show  that  the  divi- 
dend is  not  income.  United  States 
V.  Phellis,  257  IT.  S.  156,  66  L.  Ed. 
180.  In  the  above  case  it  was 
held  that  the  new  corporation, 
formed  under  the  laws  of  a  differ- 
ent state,  was  not  substantially 
identical  with  the  old,  but  was  a 
substantial  corporate  body,  with 
its  own  separate  identity. 

Where  the  stockholders  of  an 
oil  company  procure  the  formation 
of  a  pipe  line  company,  to  which 


all  the  pipe  line  property  of  the 
oil  company  is  transferred  in  con- 
sideration of  the  issue  to  it  of 
the  entire  capital  stock  of  the  pipe 
line  company,  which  it  is  provided 
is  to  be  distributed  immediately 
to  the  stockholders  of  the  oil  com- 
pany, and  which  is  so  distributed, 
and  the  oil  company  has  a  sur- 
plus in  excess  of  the  stated,  value 
of  its  pipe  lines  and  of  the  par 
value  of  the  entire  stock  of  the 
pipe  line  company,  so  that  the 
transaction  leaves  its  capital  un- 
impaired and  requires  no  reduc- 
tion of  its  outstanding  issues,  the 
stock  so  distributed  is  in  effect,  a 
dividend  out  of  the  accumulated 
surplus  of  the  oil  company  and  is 
taxable  to  the  stockholders  as  in- 
come, whether  such  stock  is  issued 
directly  to  the  stockholders  of  the 
oil  company  by  the  pipe  line  com- 
pany, or  is  issued  to  the  oil  com- 
pany and  distributed  by  it. 
Eockefeller  v.  United  States,  257 
U.  S.  176,  66  L.  Ed.  186,  aff'g  274 
Fed.  952. 

5  United  States  v.  Mellon,  279 
Fed.  910,  aff'd  281  Fed.  645. 

6  Pool  V.  Gruardian  Investment 
Trust  Co.,  L.  E.  [1922]  1  K.  B. 
347. 

'Doerschuck  v.  United  States, 
274  Fed.  739. 
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ness.*  Profits  derived  from  the  sale  of  stock,  including  stock 
received  as  a  dividend,'  and  profits  derived  from  a  sale  of  rights 
to  subscribe  to  new  stock,^"  are  income  and  taxable  as  such.  And 
the  Revenue  Act  of  1918  imposes  a  stamp  tax  upon  a  transfer 
of  rights  to  subscribe  for  or  to  receive  shares  of  stock.^^  The 
difference  between  the  market  value  of  stock  on  March  1,  1913, 
where  it  was  acquired  before  that  date,  and  the  price  for  which 
it  is  sold  after  that  date,  where  greater,  is  income  within  the 
act  of  1916.^^  But  if  stock  or  bonds  bought  prior  to  that  date 
are  sold  after  that  date  for  more  than  their  market  value  on 
that  date,  but  for  the  amount  or  less  than  the  amount  paid  for 
them,  no  gain  is  realized  on  the  investment,  and  hence  no  tax 
can  be  assessed  against  the  seller.^*  And  where  bonds  purchased 
before  March  1,  1913,  are  sold  for  more  than  their  value  on  that 
date  and  for  more  than  was  paid  for  them,  the  taxable  gain  is 
the  difference  between  the  selling  price  and  the  price  paid  for 
them,  rather  than  the  difference  between  the  selling  price  and 
their  value  on  that  date.^*  A  stockholder  who  sells  rights  to 
subscribe  to  new  stock  is  not  taxable  on  the  whole  amount  re- 
ceived for  them,  but  only  on  so  much  of  it  as  is  in  fact  gain 

8  Miles  V.  Safe  Deposit  &  Trust  should  be  issued  direct  to  such  of 

Co.   of   Baltimore,    259   U.   S.   247,  the      plaintiff's     stockholders     as 

66  L.  Ed.  923,  aff'g  273  Fed.  822;  cared   to    receive   it,   it   was   held 

Walsh  V.  Brewster,  255  U.  S.  536,  that    the    issue    of    stock    to   such 

65  L.  Ed.  762,  modifying  judg-  stockholders  on  surrender  of  their 
ment  268  Fed.  207;  Goodrich  v.  stock  in  the  plaintiff  was  a  trans- 
Edwards,  255  U.  S.  527,  65  L.  Ed.  fer  of  the  plaintiff's  rights  to  it, 
758;  Merchants'  Loan  &  Trust  Co.  and  was  subject  to  the  tax.  Mar- 
V.  Smietanka,  255  IT.  S.  509,  65  coni  Wireless  Tel.  Co.  of  Ameri- 
L.  Ed.  751,  15  A.  L.  E.  1305.  ca  v.  Duffy,  273  Fed.  197. 

Accretions   of   value   determined  12  Goodrich   v.   Edwards,  255  U. 

by  sale  as   income   is   the  subject  S.  527,  65  L.  Ed.  758;  Merchants' 

of  a  note  in  15  A.  L.  E.  1311.  Loan   &   Trust    Co.   v.   Smietanka, 

9Towne  v.  McElligott,  274  Fed.  255  U.   S.   509,  65  L.  Ed.  751,  15 

960.  A.  L.  E.  1305. 

10  Miles  v.  Safe  Deposit  &  Trust  13  Walsh  v.  Brewster,  255  U.  S. 
Co.    of   Baltimore,   259   TJ.    S.   247,  536,  65  L.  Ed.  762,  modifying  judg- 

66  L.  Ed,  923,  aff'g  273  Fed.  822.  ment    268    Fed.    207;    Goodrich   v. 

11  Where    the    plaintiff    corpora-       Edwards,  255  U.  S.  527,  65  L.  Ed. 
tion  conveyed  practically  all  of  its       758. 

property  to  another  corporation  in  14  Walsh  v.  Brewster,  255  U.  S. 

exchange  for  stock  in  the  latter  536,  65  L.  Ed.  762,  modifying 
company     which     it     was     agreed      judgment  268  Fed.  207. 
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or  profit  derived  from  the  transaction.^^  If  a  stockholder  has 
received  a  stock  dividend  on  stock  sold  by  him,  in  selling  his 
original  stock  he  does  not  sell  the  whole  of  what  he  originally 
bought,  and  is  not  entitled  to  be  credited  with  the  whole  of  the 
purchase  price  in  figuring  his  profit  from  the  sale,  but  only  with 
the  proportion  that  the  price  paid  bears  to  the  number  of  shares 
purchased  plus  the  number  acquired  as  a  dividend.^*  And  the 
cost  of  the  shares  received  as  a  dividend  is  to  be  ascertained  in 
the  same  way  in  determining  the  profit  derived  from  their  sale.^'' 
If -the  original  stock  was  purchased  at  different  times,  the  divi- 
dend stock  is  to  be  attributed  to  it  ratably.^*  If  all  of  the  divi- 
dend stock  is  not  sold  at  once,  the  first  sales  will  be  attributed 
to  the  first  purchases  still  remaining  unsold  when  the  stock 
dividend  was  declared.^^  Where  bonds  are  purchased  through 
an  underwriting  agreement  under  which  the  purchaser  receives 
no  iaterest  upon  the  amount  paid  prior  to  the  allotment  of  the 
bonds  to  him,  he  is  not  entitled  to  have  interest  upon  the  invests 
ment  for  the  time  so  elapsed  added  as  a  part  of  the  cost  to  him 
of  the  bonds.*"     Testamentary  trustees  are  taxable  on  profits 


15  Miles  V.  Safe  Deposit  &  Trust 
Co.  of  Baltimore,  259  U.  S.  247, 
66  L.  Ed.  923,  aff'g  273  Fed.  822. 

Where  the  stockholder  is  given 
the  right  to  subscribe  for  a  new 
share  for  each  share  held  by  him 
on  payment  of  a  specified  sum  per 
share,  the  cost  of  eilch  right  is  the 
cost  to  him  of  a  share  of  his  orig- 
inal stock  plus  the  sum  required 
to  be  paid  by  him  for  a  new  share, 
divided  by  two,  and  the  gain  or 
profit  on  the  sale  of  each  right, 
when  the  rights  are  acquired  and 
sold  in  the  same  taxable  year,  is 
the  excess  of  the  selling  price, 
which  is  the  price  received  for  a 
right,  plus  the  amount  which  the 
purchaser  must  pay  to  the  corpo- 
ration for  a  share  of  the  new 
stock  in  case  he  assumes  such  pay- 
ment, over  the  cost.  Miles  v.  Safe 
Deposit  &  Trust  Co.  of  Baltimore, 
259  U.  S.  247,  66  L.  Ed.  923,  aff'g 
273  Fed.  822. 


16  So  where  there  is  a  stock 
dividend  of  fifty  per  cent,  the  cost 
of  the  original  shares  is  to  be 
taken  as  two-thirds  of  their  actual 
purchase  price.  Towne  v.  McElli- 
gott,  274  Fed.  960. 

17  So  where  there  is  a  stock  divi- 
dend of  50  per  cent,  the  cost  of 
the  new  shares  is  to  be  taken  as 
one-third  of  the  cost  of  the  orig- 
inal shares.  Towne  v.  MeElligott, 
274  Fed.  960. 

18  It  is  not  proper  to  bring  all 
the  stock  purchased  before  the 
declaration  of  the  dividend  into 
hotchpot.  Towne  v.  MeElligott, 
274  Fed.  960. 

19  Towne  v.  MeElligott,  274 
Fed.  960. 

20  Walsh  V.  Brewster,  255  TJ.>  S. 
536,  65  L.  Ed.  762,  modifying  judg- 
ment 268  Fed.  207. 
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realized  from  the  sale  of  stock  held  by  them  in  trust  for  persons 
with  contingent  interests.*^  It  is  not  within  the  power  of  a 
testator  to  render  funds  derived  from  the  sale  of  stock  by  a 
trustee  nontaxable,  and  a  provision  in  a  will  that  accretions  of 
selling  value  of  stocks  held  in  trust  shall  be  considered  as  prin- 
cipal and  not  income  cannot  operate  to  render  profits  from  the 
sale  of  such  stocks  nontaxable.*^^ 

Under  the  act  of  1917  taxes  paid  by  the  corporation  for  the 
holders  of  bonds  containing  a  tax  free  covenant  or  contract  are 
income  of  the  bondholders  and  taxable  as  such.^*  The  act  re- 
quires that  the  normal  tax  be  withheld  by  the  corporation  and  be 
paid  by  it  directly  to  the  government  under  such  circumstances, 
but  the  tax  so  paid  is  a  tax  on  the  bondholder  and  not  on  the 
corporation,  and  in  paying  it  the  corporation  pays  the  debt  of 
the  individual  bondholder  to  the  government,  and  not  a  debt 
of  the  corporation.** 

The  government  has  no  present  provable  claim  against  re- 
ceivers for  an  income  tax  on  money  received  by  them  for  the 
estate  until  the  expiration  of  the  year  in  which  it  is  received, 
and  cannot  be  compelled  to  litigate  the  question  of  its  right  to 
collect  such  a  tax  before  that  time.  And  without  its  consent  the 
court  before  which  the  receivership  proceedings  are  pending 
cannot  adjudicate  such  question  until  that  time.*^  Income 
earned  by  a  receiver  of  an  insolvent  corporation  is  his  income  if 
income  at  all.*®  Eeceivers  who  distribute  to  creditors  sums  re- 
ceived by  them  prior  to  the  date  when  an  income  tax  thereon 
would  be  due,  if  it  was  subject  to  such  tax  under  the  law,  are 
personally  liable  for  the  amount  of  the  tax  in  case  a  claim  of 

81  Such    a   trustee   is   a    taxable  where   the   government  refused  to 

person   under  the   Act   of   Oct.    3,  state  whether  it  will  claim  them, 

1917.     Merchants'   Loan   &   Trust  the   receivers  were  instructed  not 

Co.   V.   Smietanka,   255  TJ.   S.   509,  to    declare    a    dividend   until   fur- 

65  L.  Ed.  751,  15  A.  L.  E.  1305.  ther    order    of   the    court,   aud   to 

22 Merchants'  Loan  &  Trust  Co.  continue   reasonable   efforts  to  ar- 

V.  Smietanka,  255  U.  S.  509,  65  L.  rive  at  an  adjustment  or  submis- 

Ed.  751,  15  A.  L.  E.  1305.  sion   of  the  controversy  with  the 

28Massey   v.   Lederer,   277   Fed.  federal  oficers.     Pennsylvania  Ce- 

123.  ment    Co.   v.   Bradley    Contracting 

24Massey  v.   Lederer,   277  Fed.  Co.,   274  Fed.   1003. 

123.  26  Pennsylvania    Cement    Co.    v. 

26  On    petition    of    receivers   for  Bradley  Contracting  Co.,  274  Fed! 

instructions     as     to     such     taxes,  1003. 
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the  government  for  a  tax  thereon  is  upheld.*''  Where  trustees  in 
liquidation  of  a  corporation  are  held  not  to  Ije  receivers  or  of- 
ficers, of  the  court  and  the  assets  of  the  corporation  in  their 
hands  are  held  not  to  be  in  the  custody  of  the  law,  such  assets 
are  subject  to  such  procedure  for  the  collection  of  federal  taxes 
as  the  federal  statutes  provide  for  their  collection  generally.''* 
Income  and  excess  profits  taxes  are  a  lien  on  the  property  of 
the  corporation.**  They  are  debts  due  to  the  United  States,  and 
may  be  recovered  in  an  action  of  debt  in  the  name  of  the  United 
States.'"  The  bankruptcy  court  has  power  to  hear  and  deter- 
mine any  question  that  arises  as  to  the  amount  or  legality  of  a 
federal  tax.'i  Where  the  tax  is  a  fixed  percentage,  and  is  so 
definitely  described  in  the  statute  that  its  amount  can  be  ascer- 
tained and  determined  by  the  court,  on  evidence,  an  action  will 
lie  to  recover  it  without  assessment.'*  Suits  in  the  court  of 
claims  to  recover  taxes  paid  must  be  brought  within  the  time 
fixed  by  the  statute  of  limitations."  An  action  against  a  col- 
lector of  internal  revenue  to  recover  a  tax  paid  under  protest 
is  for  all  purposes  a  contest  between  the  government  and  the 
taxpayer,  and  the  question  is  how  much  tax  should  the  plaintiff 
have  paid.'*  The  assessment  of  a  tax  is  presumptive  evidence 
of  its  correctness,  and  the  taxpayer  has  the  burden  of  showing 
the  contrary  in  such  an  action.'*    Allegations  that  the  tax  sought 

it  Pennsylvania    Cement    Co.    v.  SS  The   six -year  statute   of  limi- 

Eradley  Contracting  Co.,  274  Fed.  tations    applies    to    eases    arising 

1003.  under  Aet   July  27,   1912,   c.    256, 

88  Willniann  v.  Walsh,  96  Conn.  and   not    the    two-year    period    of 

79,   112   Atl.   804;    Application    of  limitations  prescribed  by  Bev.  St., 

Willmann,   96   Conn.    73,   112   Atl.  §  3227;  Comp.  St.,  §  5950.    Fidelity 

806.  &    Deposit    Co.    of    Maryland    v. 

aSQuinn  v.  McLendon,  152  Ark.  U^ited  States,  259   IT.   S.'  296,   66 

271,  238  S.  W.  32.  L.    Ed.    948,    modifying   judgment 

30  Jones  V.  Heinzle,  —  Ind.  App.  55  Ct.  CI.  535;  Fidelity  Title  & 
— ,  130  N.  E.  815.  And  see  Quinn  Trust  Co.,  Pittsburgh,  Pa.  v. 
V.  McLendon,  152  Ark.  271,  238  S.  United  States,  259  U.  S.  304,  66 
W.  32.  L.  Ed.  953. 

31  The  trustee  is  not  obliged  to  84  Fink    v.    Northwestern    Mut. 
pay    the    tax    and    then    proceed  Life  Ins.  Co.,  267  Fed.  968,  modi- 
under  Bev.  Stat.  §  3226  for  its  re-  fying  judgment  248  Fed.  568. 
covery.    In  re  General  Film  Corp.,  SB  Mayes  v.  United  States  Trust 
274  Fed.  903.  Co.,  280  Fed.  25. 

32  Jones  V.  Heinzle,  —  Ind.  App. 
'  —  130  N.  E.  815. 
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to  be  recovered  was  computed  under  compulsion  of  regulations 
issued  by  the  Commissioner  of  Internal  Revenue  and  that  the 
taxpayer  filed  a  claim  for  abatement  of  the  taxes  assessed  before 
payment,  show  a  compliance  with  every  requisite  of  a  payment 
under  protest.^^  Under  the  act  of  1918  a  refund  of  an  amount 
paid  for  taxes  in  excess  of  the  amount  due  is  a  matter  of  right, 
without  proof  of  duress  or  protest.*'' 

VIII  [new],  state  tax  on  corporate  incomes  or  profits 

§  4659a  [New].  In  general.'*  Incomes  of  corporations  are 
included  in  a  statute  imposing  a  tax  on  all  annual  incomes  with 
no  exception  in  favor  of  corporations,  and  requiring  "each  per- 
son" to  make  a  return  of  his  income,  where  another  statute 
provides  that  the  word  "person,"  when  used  in  any  statute, 
shall  apply  to  artificial  as  well  as  natural  persons.'*  A  state 
cannot  impose  an  income  tax  on  the  income  of  a  foreign  corpo; 
ration  derived  from  business  done  outside  of  the  state.*"  The 
legislature  alone  has  power  to  provide  a  method  for  ascertaining 
how  much  of  the  income  of  a  foreign  corporation  is  derived  from 
business  done  in  the  state,  and  where  the  statute  does  not  pro- 
vide any  such  method  or  authorize  the  officers  charged  with  the 
administration  of  the  law  to  do  so,  such  officers  cannot  adopt  a 
method  of  their  own  for  that  purpose,  and  the  tax  cannot  be  en- 
forced.*^ The  state  must  recognize  all  deductions  in  assessing 
foreign  corporations  that  it  does  in  assessing  domestic  corpora- 
tions, but  it  need  not  deduct  federal  taxes  in  estimating  the 
taxable  income  of  a  foreign  corporation  where  it  makes  no  such 
deduction  in  the  case  of  domestic  corporations.**    The  fact  that 

36  Greenport  Basin  &  Const.  Co.  article  by  Professor  Thomas  Heed 

V.  United  States,  269  Ted.  58.  Powell    in    31    Yale    Law    Journal 

sr  Greenport  Basin  &  Const.  Co.  799. 

V.  United  States,  269  Fed.  58.  39  Hattiesburg     Grocery    Co.    v. 

38  Income     as     property     within  Robertson,  126  Miss.  34,  88  So.  4, 

constitutional  limitations  on  taxa-  suggestion  of  error   overruled  126 

tion  is  the  subject  of  a  note  in  11  Miss.  655,  8ft  So.  369. 

A.  L.  R.  313.  40  Com.  v.  P.  Lorillard  Co.,  129 

Income    tax    on   nonresidents    is  Va.  74,  105  S.  E.  683. 

the  subject  of  a  note  in  15  A.  L.  41  Com.  v.  P.  Lorillard  Co.,  129 

E.  1326.  Va.  74,  105  S.  E.  683. 

State  income  taxes  and  the  com-  42  Gorham    Mfg.    Co.    v.    Travis, 

merce  clause  is  the  subject  of  an  274  Fed.  975. 
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a  foreign  corporation  has  withdrawn  from  the  state  before  it  is 
required  to  file  a  return  and  before  the  tax  against  it  is  as- 
sessed does  not  deprive  the  state  of  the  right  to  collect  a  tax  on 
its  income  derived  from  business  done  by  it  in  the  state  before 
such  withdrawal.**  Foreign  corporations  taxable  under  the  New 
York  statute  are  exempt  from  personal  property  taxes.** 

A  tax  on  income  is  in  reality  a  tax  on  the  property  producing 
the  income.**  An  income  tax  on  corporations  is  an  excise  tax,*® 
and  not  a  tax  on  property,  and  hence  is  not  within  a  constitution- 
al requirement  that  property  shall  be  taxed  in  proportion  to  its 
value  and  shall  be  assessed  for  taxes  under  general  laws  and  by 
uniform  rules  according  to  its  true  value.*'''  The  income  tax  is 
not,  directly,  at  least,  imposed  on  any  particular  income.  It  is  a 
tax  on  the  individual,  and  the  income  from  any  particular 
source  is  but  one  element  to  be  considered  in  connection  with 
other  elements,  such  as  deductions  from  gross  income  and  ex- 
emptions, in  determining  the  measure  of  the  taxation  which  is 
imposed  on  the  individual.** 

"Income"  is  the  gain  derived  from  capital,  from  labor,  or 
from  both  combined,  and  income  for  any  given  period  of  time 
is  the  amount  of  gain  so  derived  during  the  designated  period 
of  time.*®    "Income  as  a  subject  of  taxation  imports  an  actual 

4S  A     foreign     corporation     did  **  People    ex    rel.    United    Shoe 

business  in  the  state  between  Jan.  Machinery  Corp.  v.  Cantorj  112  N. 

1  and  June  30,  192p,  and  withdrew  Y.  Misc.  603,  184  N.  T.  Supp.  214. 

from  the  state  on  the  latter  date.  45  See  People  v.  Wendell,  197  N. 

On  March  21,   1921,  the  tax  com-  Y.  App.  Div.  131,  188  N.  Y.  Supp. 

missioner  required  it  to  file  an  in-  344,   aff'd   231  N.   Y.   629,   132   N. 

come  report  for  the  year  1920  up  E.  916. 

to    the    date    of    its    withdrawal,  46  William    A.    Slater    Mills    v. 

which    was    done,    and   thereafter  Gilpatric,  97    Conn.   521,   117  Atl. 

assessed  the  tax  against  it  on  its  806;    Hattiesburg    Grocery    Co.    v. 

income  derived  from  business  done  Robertson,  126  Miss.  34,  88  So.  4, 

by  it  in  the  state  between  Jan.  1  suggestion   of   error   overruled  126 

and  June  30,   1920.     It  was  hfeld  Miss.  655,  89  So.  369. 

that  such  tax  was  valid,  and  did  *?  Hattiesburg    Grocery    Co.    v. 

not  violate  the  Fourteenth  Amend-  Eobertson,  126  Miss.  34,  88  So.  4, 

ment  as  being  a  tax  imposed  when  suggestion  of  error  overruled  126 

the   state   had   no   jurisdiction   of  Miss.  655,  89  So.  369. 

the  person  or  property  of  the  eor-  48  People  v.  Wendell,  197  N.  Y. 

poration.    William  A.  Slater  Mills  App.  Div.  131,  188  N.  Y.  Supp.  344, 

V.  Gilpatric,  97  Conn.  521,  117  Atl.  aff'd  231  N.  Y.  629,  132  N.  E.  916. 

806.  49  Hattiesburg    Grocery    Co.    v. 
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gain.  It  must  mean  an  increase  of  wealth  out  of  which  money 
may  be  taken  to  satisfy  the  pecuniary  imposition  laid  for  the 
support  of  government."*"  "Net  income"  is  the  gross  in- 
come, less  the  deductions  allowed  by  law.*^ 

Gross  income  as  defined  by  the  New  York  statute  includes 
income  from  dividends,  including  dividends  on  national  bank 
stock.*2  The  owner  of  stock  cannot  defeat  the'  provisions  of 
the  statute  by  any  device  which  secures  to  him  for  life  the  in- 
come, profits  and  enjoyment  of  the  same,  but  to,  have  that  effect 
there  must  be  such  a  conveyance  as  parts  with  the  possession, 
title  and  enjoyment  during  the  owner's  lifetime.*'  The  Massa- 
chusetts statute  provides  that  no  distribution  of  capital,  whether 
in  liquidation  or  otherwise,  shall  be  taxable  as  income,  but  that 
accumulated  profits  shall  not  be  regarded  as  capital  under  this 
provision.  And  it  has  been  held  that  a  stockholder  is  taxable 
on  a  sum  distributed  to  him  in  liquidation  proceedings  as  his 
share  of  accumulated  undivided  profits  of  the  corporation  in  ex- 
cess of  its  capital  stock  which  had  not  been  capitalized  through 
the  declaration  of  a  stock  dividend  or  an  absorption  in  permanent 
works  of  the  corporation.**  A  state  constitution  may  provide 
for  the  taxation  of  stock  dividends.**    The  receipt  of  a  stock 

Bobertson,  126  Miss.  34,  88  So.  4,  poration,  so  that  it  was  subject  to 

suggestion   of  error   overruled  126  the   inheritance  tax.     In  re  Eom- 

Miss.  655,  89  So.  369.  ney's  Estate,  —  Utah  — ,  207  Pac. 

80  Brown  v.  Long,  —  Mass.  — ,  139. 

136  N.  E.  188.  Whether    shares    of    such    stock 

Bl  Kings    County    Trust    Co.    v.  distributed  by  the   corporation  to 

Law,  201  N.  T.  App.  Div.  181,  194  children     of     the     organizer    who 

N.  Y.  Supp.  370.  were  its  stockholders  were  subject 

B2  People   ex  rel.  Hanover  Nat.  to  the  tax  on  his  death  was  held 

Bahk    of    City    of    New   York    v.  not    open    to    determination  in   a 

Goldfogle,   234  N.   Y.  345,   137  N.  proceeding  to  which  such  children 

E.  611,  rev'g  202  N.  Y.  App.  Div.  were  not  parties.    In  re  Eomney's 

712,    195   N.  Y.   Supp.    753,   which  Estate,  —  Utah  — ,  207  Pac.  139. 

aff'd  118  N.  Y.  Misc.   79,   193  N.  54  Moore    v.    Tax    Commissioner, 

Y.  Supp.  601.  237  Mass.  574,  130  N.  E.  59. 

B3  Owner  of  stock  who  indorsed  6B  State  v.  Nygaard,  —  Wis.  — , 
it  to  a  corporation  which  he  or-  183  N.  W.  884. 
ganized,  but  who  thereafter  le-  Under  the  provision  of  the  Wis- 
ceived  dividends  on  it,  transferred  consin  constitution  authorizing  the 
a  part  of  it  to  others,  etc.,  held  legislature  to  impose  taxes  on  in- 
to have  retained  the  beneficial  comes,  it  may  impose  a  tax  upon 
ownership  of  it  until  his  death,  at  a  stockholder  on  account  of  stock 
which   time   it   vested  in  the   cor-  dividends  declared  by  the  eorpora- 
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dividend,  in  value  equal  to  the  inventoried  appreciation  in  value 
of  capital  assets  of  the  corporation  is  a  receipt  of  income,  and 
not  a  distribution  of  capital,  and  is  taxable  under  the  Massachu- 
setts statute.*^ 

Gain  derived  from  the  sale  of  stock  is  income.  But  the  gain 
or  income  derived  from  the  sale  of  stock  cannot  exceed  the  differ- 
ence between  the  cost  of  the  stock  when  it  was  bought  by  the 
taxpayer  and  the  price  received  for  it  "when  it  was  sold.^''  A  per- 
son who  in  good  faith  gives  away  corporate  stock  owned  by  him 
is  not  subject  to  an  income  tax  on  the  difference  between  their 
value  on  January  first  and  the  date  on  which  the  gift  was  made, 
although  they  have  increased  in  value  between  those  dates.*' 
The  statutes  generally  provide  that  the  basis  for  determining 
the  gains  or  losses  realized  from  the  sale  of  capital  assets  owned 
when  the  law  takes  effect  shall  be  its  value  on  a  specified  date. 
Such  a  provision  affords  the  means  for  calculating  the  gain 
on  a  sale  for  a  price  in  excess  of  the  value  of  the  property  on  the 
date  specified,  when  that  Value  is  in  excess  of  the  value  of  the 
original  investment  made  before  that  date,**  but  not  where  the 
value  on  that  d9,te  is  less  than  the  value  of  the  original  invest- 
ment.^"   The  markert  value  of  stock  on  the  specified  date  is  to 

tion  and  received  by  Tiim,  although  stock  bougtit  before  the   specified 

he  has  not  disposed  of  the  stock  date  cannot  exceed  the  difference 

so  received.     There  is  nothing  to  between  the  price  paid  for  it  by 

invalidate  such  a  tax  in  the  fur-  the    taxpayer    and    the    price    re- 

ther  provision  of  the  constitution  ceived  for  it  when  he  sold  it,  al- 

that  the  rule  of  taxation  shall  be  though   its   market   value    on   the 

uniform,  and  taxes  shall  be  levied  date  specified  in  the   statute  was 

upon  ^uch  property   as  the   legis-  much  less  than  what  he  paid  for 

lature    shall    prescribe.     State  '  v.  it.     Brown  v.  Long,  —  Mass.  — , 

Nygaard,  —  Wis.  — ,   183   N.  W.  136  N.  E.  188. 

884.  Where    securities    are    sold    for 

86  Under  St.  ,1916,   c.   269.     Til-  less  than  the  price  paid  for  them, 

ton    V.     Tax     Commissioner,     238  but   for    more    than    their   market 

Mass.  596,  131  N.  E.  219.  value  on  the  date  specified  in  the 

67  Brown  v.  Long,  —  Mass.  — ,  statute,  it  is  improper  to  include 

136  N.  B.  188.  the  difference  between  their  mar- 

58  People  V.  Wendell,  196  N.  Y.  ket  value  on  said  date  and  their 

App.  Div.    613,   188    N.   Y.   Supp.  selling    price    in    the    taxpayer's 

510;  s.  c,  196  N.  Y.  App,  Div.  596,  gross  income.     People  v.  Wendell, 

188  N.  Y.  Supp.  273.  196  N.  Y.  App.  Biv.   827,  188  N. 

69  Brown-  v.  Long,  —  Mass.  — ,  Y.  Supp.  301,  aff  'd  232  N.  Y.  549, 

136  N.  E.  188.         •  134  N.  E.  567. 

60  The  taxable  gain  on  a  sale  of 

1345 


§  4659a]  Private  Cokpokations  [Ch.  59 

be  determined  from  the  value  of  that  stock  generally,  and  not 
from  a  special  value  which  accrued  to  the  sellers  by  reason  of 
the  fact  that  they  owned  a  majority  of  the  stock  of  the  corpora- 
tion.*^ If  it  has  no  known  market  value,  its  actual  value  con- 
trols.®* An  item  appearing  on  the  company's  balance  sheet  as 
"appraisal  adjustment,"  representing  an  amount  by  which  an 
appraisal  of  its  property  fell  short  of  its  book  value,  is  properly 
deducted  from  the  total  value  of  its  assets  in  determining  the 
value  of  its  stock.*'  In  Wisconsin  the  decision  of  the  board  of 
review  as  to  the  value  of  the  stock  on  the  specified  date  will  not 
be  overturned  unless  it  can  be  said  that  it  has  no  support  in  any 
reasonable  view  of  the  evidence.** 

Under  the  Wisconsin  statute  interest  due  a  mutual  life  insur- 
ance company  on  loans  to  policy  holders  is  taxable,  though  under 
the  terms  of  such  loans  it  is  not  to  be  paid  to  it  otherwise  than 
by  annually  adding  it  to  the  principal  of  the  policy  loaned. 
And  the  liability  of  the  company  to  pay  taxes  upon  income  de- 
rived from  policy  loans  is  not  affected  by  the  fact  that  it  has 
paid  all  taxes  due  on  the  funds  used  by  it  to  pay  policies.*^ 

The  New  York  statute  exempts  income  received  by  any  insti- 
tution or  trust  for  charitable  or  educational  purposes,  if  it  is 
used  exclusively  for  carrying  out  such  purposes.** 

The  time  when  the  tax  is  determined  is  as  much  within  the 
state's  control  as  is  the  determination  of  the  mode  of  taxation.*'' 
The  only  method  provided  by  the  Mississippi  statute  for  ascer- 
taining the  amount  of  a  person's  income  is  the  requirement  that 
he  certify  the  amount  thereof  to  the  state  auditor,  and  the  amount 
of  the  tax  to  be  collected  thereon  must  be  computed  on  the  in- 

61  Lewis  V.  City  of  Baeine,  —  which  is  still  a  part  of  the  estate 
Wis.  — ,  190  N.  W.  476.  on    December    31,   and   which  has 

62  Lewis  V.   City   of   Eacine,   —  not  been  paid  over  to  or  set  aside 
Wis.  — ,  190  N.  W.  476.  for  the  residuary  legatee,  is  tax- 
es Lewis   V.    City   of   Racine,   —  able,  although  the  residuary  lega- 

Wis>  — ,  190  N.  W.  476.  tee,  who  will  receive  a  part  of  it, 

64  Lewis  V.  City  of  Eacine,  —  is  an  educational  institution. 
Wis.  — ,  190  N.  W.  476.  Kings   County  Trust   Co.   v.   Law, 

65  Northwestern  Mut.  Life  Ins.  201  N.  Y.  App.  Div.  181,  194  N. 
Co.  V.  State,  173  Wis.  119,  180  N.  T.  Supp.  370. 

W.  138.  67  William    A.    Slater    Mills    v. 

66  Income  of  an  estate  received  Gilpatric,  97  Conn.  521,  117  AtL 
during   the    year    allowed   for   the      806. 

settlement     of     the     estate,     and 
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come  disclosed  by  this  certificate.®*  The  Virginia  statute  au- 
thorizing any  person  assessed  with  taxes  "on  land  or  goods," 
aggrieved  by  any  such  assessment,  to  apply  to_  the  court  for 
relief,  applies  to  income  taxes.®^  Under  the  Wisconsin  statute 
a  taxpayer  waives  his  right  to  certiorari  to  review  the  action 
of  the  assessor  of  incomes  in  including  the  amount  of  a  stock 
dividend  received  by  him  in  determining  the  amount  of  his  tax- 
able income  by  failing  to  present  to  the  county  board  of  review 
of  income  tax  assessments  any  objection  to  the  assessment  of 
his  income  and  to  make  full  disclosure  under  oath  in  regard  to 
his  income  as  required  by  law.'"  In  an  action  under  the  Wis- 
consin statute  to  recover  an  alleged  unlawful  tax  the  defendant 
may  introduce  evidence  supplementing  the  evidence  preserved 
in  the  record  made  before  the  board  of  review  for  the  purpose 
of  supporting  the  findings  of  the  board,  in  View  of  the  provision 
of  the  statute  that  no  such  action  shall  be  maintained  unless  it 
appears  that  the  plaintiff  has  paid  more  than  his  equitable  share 
of  such  taxes.''^ 

68  HattiesbuTg    Grocery     Co.     v.  70  State   v.   Phelps,   —  Wis.   — , 
Robertson,  126  Miss.  34,  88  So.  4,       182  N.  W.  749. 

suggestion  of   error  overruled  126  71  Lewis   v.    City   of   Baoine,  — 

Miss.  655,  89  So.  369.  Wis.  — ,  190  N.  W.  476. 

69  Com.  V.  P.  Lorillard  Co.,  129 
Va.  74,  105  S.  B.  683. 
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Combination,  Consolidation,  Merger 

I.    GENERAL   CONSIDERATIONS 

§  4660.  Nature  of  combination  and  scope  of  chapter. 

§  4661.  What  constitutes  consolidation — In   general. 

§  4666.  Combinations     in     general     distinguished     from     consolidation     oi 

merger — Mere  purchase  and  sale  of  assets. 
§  4667.  —  Ownership  or  purchase  of  stock  of  another  corporation. 

II.   POWER  TO  CONSOLIDATE  OR  MEEGE 

§4670.  General  rule. 

§  4675.  Consent  of  Public  Service   Commission. 

§  4676.  Consideration  and   construction   of  statutes  as  permitting   or  for- 
bidding consolidation — In  general. 

§  4677.  —  Statutes  applicable  only  to  particular  'kinds  of  corporations. 

§  4681.  Statutory  prohibitions — Parallel   or  competing  lines. 

§  4682.  Imposing  conditions  on  power  to  consolidate. 

§  4685.  Consent  of  stockholders. 

III.   PROCEDURE    TO    EFFECT    CONSOUDATION 

§  4691.  Contents  of  the  articles  or  agreement. 
§  4692.  Construction   of   articles   or   agreement. 
§  4694.  Piling  of  agreement. 

IV.   El'PECT  or   CONSOLIDATION   OR   MERGER  AS   TO  CREATING  NEVT   CORPORATION 
AND   DISSOLVING   OLD    ON^S 

§  4700.  Consolidation  as  creating  new  company — General  rule. 
§  4706.  Extinguishment   of   constituent   corporations — Continuance   of   con- 
stituent companies  for  particular  purposes. 

».   RIGHTS,   POWERS,  FRANCHISES,  PRIVILEGES   AND  PROPERTY  OP  CONSOLIDATED 
OR    ABSORBING    CORPORATION 

§  4713.  As  dependent  on  laws  in  force  at  time  of  consolidation. 
§  4714.  Title  to  property. 

VI.   DEBTS,   LIABILITIES   AND  BURDENS 

§  4729.  General  considerations. 

§  4730.  Liens  and  obligations  running  with  the  property — ^In  general. 

§  4736.  Eegulation  of  liability  by  statute — In  general. 
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8  4741.  Special  agreement  to  pay  or  assume  liabilities — In  general. 

§  4743.  —  Debts  or  liabilities  included. 

§  4744.  —  Effect  on  rights  of  creditors. 

§  4745.  — JJefenses. 

§  4751.  In  case  of  mere  purchase  or  transfer  of  property  of  another  com- 
pany— General  rule. 

§  4752.  —  Liability  for  torts. 

§  4753.  —  Implied  assumption  of  liabilities. 

§  4754.  —  Fraud  in  general. 

§  4756.  —  Where  consideration  for  transfer  is  shares  of  stock  in  transferee 
company. 

§  4758.  —  Liability  as  limited  to  value  of  property  received. 

VII.   BIGHTS   AND  LIABILIMES    OF   ASSENTING   STOCKHOLDEES 

§4764.  In  general. 

§  4765.  Eights  as  dependent  upon  statute  and  consolidation   agreement — 

General  rule. 
§  4766.  —  Agreement  to  exchange  stock. 

VIII.   irrECT    OF    UNAUTHORIZED,    lEREGULAK    OP    FRAUDULENT    CONSOLIDATION 
OR  COMBINATION 

§4784.  Collateral  attack. 

X.   EIGHTS    OP  DISSENTING   STOCKHOLDERS 

§  4792.  Grounds  for  enjoining  or  setting  consolidation  aside — ^General  rule. 

§  4796.  Eights   against   consolidated  company — In  general. 

§  4798.  —  Action  for  value  of  shares. 

§  4799.  —  Statutory  proceedings  for  appraisement  of  value  of  stock. 

XL  REMEDIES  AND  PROCEDURE  RELATING  TO  ACTIONS  BY  OR  AGAINST  COMPANIES 

§  4802.  Remedies  of  creditors  where  transfer  of  property  is  f rav(dulent. 
§  4804.  Actions   against   consolidated    or   purchasing   corporation — General 

rules. 
§  4805.  —  Liability  as  enforceable  at  law  or  in  equity. 
§  4806.  —  Eight  to  follow  assets  into  hands  of  consolidated  company. 
§4807.  —Pleading. 

§  4808.  Joinder  of  old  and  new  corporations  as  defendants. 
§  4810.  Actions  by  constituent  or  selling  company. 
§  4811.  Effect  of  consolidation   or  merger  while  action  is  pending. 
§  4813.  Evidence  of  consolidation  and  presumptions  in  favor  of. 

I.    Gia^ERAL    CONSIDERATIONS 

§  4660.  Nature  of  combination  and  scope  of  chapter.    It  has 

been  said  that  there  may  be  a  merger  or  consolidation  of  corpora- 
tions in  three  ways:  "First,  by  merger,  or  the  extinction  of  one 
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corporation,  and  the  absorption  of  its  stock,  assets,  etc.,  by  the 
other.  *  *  *  Second,  by  coalescence,  or  the  vital  union  of 
the  two  corporations,  neither  being  extinguished,  but  their  ex- 
istence becoming  joint  and  ceasing  to  be  several.  Third,  by  vital 
succession,  or  the  extinction  of  both  original  corporations  and 
the  creation  of  a  new  one."  * 

§  4661.  What  constitutes  consolidation — In  general.  Federal 
control  of  the  railroads  during  the  World  War,  while  affecting  a 
consolidation  of  the  physical  control  of  the  different  transporta- 
tion systems,  did  not  affect  a  consolidation  of  the  different  in- 
dividual companies,  in  so  far  as  their  respective  rights  and 
liabilities  were  concerned.^ 

§4666.  Com.binations  in  general  distinguished  from  consol- 
idation or  merger — ^Mere  purchase  and  sale  of  assets.  A  pur- 
chase by  one  corporation  of  all  of  the  property  of  another  cor- 
poration does  not  of  itself  constitute  a  merger  or  consolidation.' 

§4667.  — Ownership  or  purchase  of  stock  of  another  cor- 
poration. The  fact  that  a  corporation  acquires  all  or  a  majority 
of  the  stock  of  another  corporation  does  not  result  in  a  con- 
solidation or  merger  of  the  two.*    A  corporation  does  not  lose 

1  City  of  Albany  v.  Georgia-  Baker  v.  Bowie  Lumber  Co.,  151 
Alabama  Power  Co.,  152  Ga.  119,  La.  598,  92  So.  129.  Followed  in 
108  S.  E.  528.  Lombard    v.    Bowie    Lumber    Co., 

2  Hence  an  allegation  that  a  re-  151  La.  606,  92  So.  132. 
ceiving  and  routing  agent  was  the  A  deed  by  a  corporation  pur- 
ageut  of  the  director  general  of  porting  to  convey  all  of  its  real 
railroads  was  held  not  to  amount  and  personal  property,  franchises, 
to  an  allegation  that  he  was  the  contracts,  etc.,  to  another  corpora- 
agent  of  delivering  carrier.  Payne  tion  held  to  be  a  sale,  and  not  to 
V.  Monroe,  28  Ga.  App.  6,  110  S.  have  brought  about  a  merger  and 
E.  34.  consolidation,  where  there  was  no 

S  The  sale  by  one  corporation  of  evidence  tending  to  show  that  the 

all  of  its  property  to  another  cor-  grantee     actually     absorbed     the 

poration,  and  the  assumption  of  all  grantor,    or    that    the    two    were 

of  the  debts  of  the  seller  by  the  fused  into  a  complete  union.    City 

buyer,  does  not  effect  a  consolida-  of     Albany     v.     Georgia-Alabama 

tion,   but   the   seller   continues   to  Power  Co.,  152  Ga.  119,  108  S.  E. 

exist   as   an   independent   corpora-  528. 

tion  until  its  charter  expires  or  is  4  Male  v.   Atchison,  T.  &  S.  P. 

forfeited,   or  until  it   is   dissolved  E.   Co.,   230   N.  Y.   158,   15  A.  X. 

in  the  manner  prescribed  by  law.  B.  1098,  129  N.  B.  458,  aff'g  179 
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its  corporate  identity  when  all  of  its  stock  is  owned  by  another 
corporation.^ 

II.   POWER  to   consolidate  OR  MERGE 

§  4670.  General  rule.  Corporations  cannot  consolidate  or 
merge  unless  expressly  authorized  to  do  so  by  their  charters  or 
by  statute.^  Whether  there  was  reorganization,  consolidation 
or  merger  of  one  or  more  corporations  incorporated  under  the 
laws  of  a  particular  state  depends  upon  authority  of  law  of  that 
state.'  In  the  absence  of  proof  of  the  laws  of  the  state  where 
a  fraternal  benefit  association  was  incorporated,  it  will  be  pre- 
sumed, in  an  action  on  a  certificate  of  insurance  issued  by  it, 
that  its  laws  respecting  the  merger  of  such  associations  are  the 
same  as  those  of  the  forum.* 

§  4675.  Consent  of  Public  Service  Commission.  Statutes  in 
some  states  require  corporations  generally,'  or  public  service 
corporations,^"  to  obtain  a  certificate  of  authorization  from  the 
Public  Service  or  Corporation  Commission  as  a  condition  to 
being  permitted  to  merge  or  consolidate.  The  Virginia  statute 
provides  for  an  appeal  from  any  order  or  decision  of  the  com- 
mission by  the  applicant  or  any  party  in  interest,  and  under 
this  provision  members  of  one  of  two  nonstock  corporations 
sought  to  be  merged,  who  have  applied  for  and  been  denied  leave 
to  intervene  and  become  parties  to  the  proceedings  before  the 
commission  in  order  to  object  to  the  merger,  may  appeal  from  an 
order  permitting  the  merger.^^ 

N.    Y.    App.    Div.    87,    166    N.    Y.  corporation  commission  is  required 

Supp.  593;  Green  v.  People's  Gas  to   ascertain  and  declare  whether 

Light  &  Coke  Co.  of  Buffalo,  118  the  applicants  have,  by  complying 

N.  Y.   Misc.    1,   192   N.   Y.   Supp.  with  the  requirements  of  the  law, 

232.  entitled  themselves  to  the  merger 

8  Appeal  of  Callery,  271  Pa.  255,  or    consolidation    applied   for,    and 

116  Atl.  222.  to    issue    or    refuse    a    certificate 

6  Jones  V.  Rhea,  130  Va.  345,  thereof  aecordiugly.  Jones  v. 
107  S.  B.  814.  Rhea,  130  Va.  345,  107  S.  E.  814. 

7  Bpyette  v.  Preston  Motors  10  See  SchafEer  v.  Public  Serv- 
Corp.,  206  Ala.  240,  18  A.  L.  R.  ice  Commission,  270  Pa.  196,  113 
1376,  89  So.  746.  Atl.  867,  268  Pa.  456,  111  Atl.  877. 

8  Independent  Order  of  Puritans  11  Jones  v.  Rhea,  130  Va.  345, 
V.  Brown,  —  Tex.  Civ.  App.  — ,  229  107  S.  E.  814. 

S.  W.  939.  Since   they   are   entitled   to   ap- 

9  Under  the  Virginia  statute  the      peal,  they  are  entitled  to  a  tran- 
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§  4676.  Consideration  and  construction  of  statutes  as  per- 
mitting or  forbidding  consolidation — In  general.  Constitution- 
al or  legislative  authority  for  a  consolidation  or  merger  will  not 
be  implied,  but  must  be  clearly,  distinctly,  and  expressly  con- 
ferred.^* 

§  4677.  —  Statutes  applicable  only  to  particular  kinds  of 
corporations.  The  Virginia  statute  providing  that  any  domestic 
corporation  may  merge  or  consolidate  into  a  single  corporation 
' '  with  any  other  corporation  organized  for  the  purpose  of  carry- 
ing on  the  same  or  a  similar  business,"  does  not  apply  to  non- 
stock corporations,  such  as  social  clubs,  and  there  is  no  authority 
in  that  state  for  the  merger  or  consolidation  of  such  corpora- 
tions.^* 

§  4681.  Statutory  prohibitions — Pairallel  or  competing  lines. 

A  constitutional  provision  prohibiting  the  consolidation  of 
"telegraph"  companies  owning  competing  lines  has  been  held 
not  to  apply  to  telephone  companies  incorporated  under  a 
statute  providing  for  the  incorporation  of  telegraph  companies." 
Joint  trackage  arrangements  between  railroads  under  a  lease 
expressly  authorized  by  statute  are  not  a  violation  of  the  pro- 
vision of  the  Texas  constitution  prohibiting  the  merger  or  con- 
solidation of  railroad  companies  owning  or  controlling  parallel 
or  competing  lines.^^ 

§4682.  Imposing  conditions  on  power  to  consolidate.     In 

Pennsylvania,  where  the  constitution  prohibits  the  consolida- 
tion of  competing  telegraph  companies,  but  not  the  consolidation 
of  competing  telephone  companies,  and  the  statute  providing  for 

script   of   the   record   of   the   pro-  107   S.   E.   814,    citing   7   Fletcher 

ceedings     before     the     commission  Cyc.  Corp.,  §  4676. 

for  the  purposes  of  appeal,  and  if  13  Jones   v.   Ehea,   130  Va.   345, 

the  commission  refuses  to  furnish  107  S.  E.  814. 

one,  mandamus  will  lie  to  compel  14  Shaffer      v.      Public     Service 

it  to  do  so.     The  chairman  of  the  Commission,  268  Pa.  456,  111  Atl. 

commission    alone    is    the    proper  877,   aff'g   74  Pa.   Super.   Ct.   597, 

party  defendant  to  a  petition  for  supplemental  opinion  270  Pa.  196, 

mandamus     under     such     circum-  113  Atl.  367. 

stances.     Jones  v.   Ehea,   130  Va.  IS  Galveston     Causeway     Const. 

345,  107  S.  E.  814.  Co.  v.  Galveston,  H.  &  S.  A,  By. 

12  Jones   V.   Ehea,    130   Va.   345,  Co.,  284  Fed.  137. 
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the  incorporation  of  telephone  companies  permits  telephone  com- 
panies previously  chartered  as  telegraph  companies  to  take  ad- 
vantage of  its  provisions,  a  telephone  company  chartered  as  a 
telegraph  company  will  be  required  to  obtain  a  decree  of  the 
court  of  common  pleas,  as  authorized  by  statute,  authorizing  it 
to  surrender  its  rights  as  a  telegraph  company  before  it  will 
be  permitted  to  merge  with  a  competing  telephone  company.^^ 

§4685.  Consent  of  stockholders.  A  person  who  acquires 
stock  after  the  passage  of  a  statute  permitting  consolidation 
with  the  consent  of  the  holders  of  a  specified  per  cent  of  the 
stock  takes  it  subject  to  the  provisions  of  the  statute,  which  be- 
come a  part  of  his  contract  with  the  corporation.^'' 

III.  PEOCEDUEE  TO  EFFECT  CONSOLIDATION 

§  4691.  Contents  of  the  articles  or  agreement.  In  the  absence 
of  evidence  to  the  contrary,  it  will  be  presumed  that  the  supreme 
officers  of  a  fraternal  benefit  association  were  authorized  to 
stipulate  in  a  contract  under  which  another  association  merged 
with  it  that  the  rates  and  the  amounts  of  the  certificates  of  the 
members  of  such  other  associations  should  not  be  changed, 
especially  where  their  acts  were  afterwards  affirmed  and  ratified 
by  the  supreme  ruling  body  of  the  association.^' 

§4692.  Construction  of  articles  or  agreement.  A  provision 
in  the  articles  of  consolidation  of  two  banks  that  any  bad  notes 
or  overdrafts  which  could  not  be  collected  "by  due  diligence" 
should  be  paid  by  the  constituent  bank  from  which  they  came, 
and  that  any  note  not  paid  or  renewed  and  any  overdraft  not 
provided  for  within  six  months  from  a  specified  date  should  be 

16  The  proceedings  in   the  com-  mitting    the    surrender    and   filing 

men  pleas   to    surrender   the   tele-  proof  thereof  with  the  commission, 

graph    company    rights    should    be  Schaffer  v.  Public  Service  Commis- 

-taken  before  a  certificate  of  pub-  sion,  270  Pa.  196,  113  Atl.  367,  268 

lie    convenience,    and    proof    that  Pa.  456,  111  Atl.  877,  aff'g  74  Pa. 

permission  to  make  the   surrender  Super.  Ct.  597. 

should  be  made  to  the  Public  Serv-  17  In     re     Interborough     Consol. 

iee     Commission;     or     the     order  Corp.,  277  Ted.  455. 

granting  the   certificate   of  public  18  Independent    Order    of    Puri- 

eonvenience   may   be   made    condi-  tans  v.  Brown,  —  Tex.  Civ.  App. 

tional  on  obtaining  a   decree  per-  — ,  229  S.  W.  939. 
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considered  bad,  was  held  to  mean  that  the  constituent  bank 
would  pay  to  the  consolidated  bank  all  notes  and  overdrafts  not 
paid  or  renewed  within  the  time  specified  that  had  not  there- 
tofore been  collected  and  could  not  within  a  reasonable  time 
thereafter  be  collected  by  the  exercise  of  such  diligence  as  is 
usually  employed  under  like  circumstances  by  an  ordinarily  pru- 
dent banker  to  protect  himself  from  loss,  which  meant  that  it 
would  sue  or  not  in  each  instance  as  the  financial  condition  of  the 
debtors  demanded  in  the  exercise  of  ordinary  care,  and  hence 
it  was  further  held  that  the  consolidated  bank  did  not  establish 
such  diligence  by  proving  simply  that  it  notified  the  debtors 
and  called  upon  them  to  pay  or  renew  their  notes.'' 

§  4694.  Piling  of  agreement.  In  Texas  a  contract  of  merger 
betw;een  fraternal  benefit  associations  is  required  to  be  filed 
with  the  commissioner  of  insurance  and  banking."" 

IV.  EFFECT    OF    CONSOLIDATION    OR    MERGER    AS    TO    CREATING    NEW 

CORPORATION  AND  DISSOLVING  OLD  ONES 

§  4700.  Consolidation  as  creating  new  company — General 
rule.    A  consolidation  creates  a  new  corporation."' 

§  4706.  Extinguishment!  of  constituent  corporations — Con- 
tinuance  of  constituent  companies  for  particular  purposes. 

The  New  York  statute  provides  that  the  consolidating  corpora- 
tions shall  be  deemed  to  continue  in  existence  to  preserve  un- 
impaired the  rights  of  their  creditors."" 

V.  RIGHTS,    POWERS,    FRANCHISES,     PRIVILEGES    AND    PROPERTY    OF 

CONSOLIDATED    OR  ABSORBING    CORPORATION 

§  4713.  As  dependent  on  laws  in  force  at  time  of  consolida- 
tion.   Where  the  consolidation  creates  a  new  corporation,  its 

19 Bank   of  Albany  v.   Citizens'  22 Weaver    v.    Pacific    Improve- 

Bank,  192  Ky.  245,  232  S.  W.  372.       ment  Co.,  198  N.  Y.  App.  Div.  825, 

20  Independent    Order    of    Puri-       191  N.  Y.  Supp.  3,  541. 

tans  V.  Brown,  —  Tex.  Civ.  App.  This  provision  does  not  prevent 

— ,  229  S.  W.  939.  giving  priority   to   receiver's   eer- 

21  Yazoo  &  M.  V.  E.  Co.  v.  Sun-  tificates  where  their  proceeds  have 
flower  County,  125  Miss.  92,  87  been  used  for  the  betterment  of 
So.  417.  the     consolidated     line     with    the 
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powers  and  rights  are  measured  by  the  articles  of  consolida- 
tion and  the  laws  in  force  at  the  time  of  the  consolidation.** 

§  4714.  Title  to  property.  On  consolidation  or  merger,  title 
to  a  note  held  by  a  constituent  company  passes  to  the  consoli- 
dated company.**  Under  the  Wisconsin  statutes  where  two 
trust  company  banks  consolidate,  the  consolidated  corporation 
succeeds  to  the  ownership  of  securities  deposited  with  the  state 
treasurer  by  the  constituent  companies  as  required  by  law,  and 
is  entitled  to  claim  the  benefit  of  the  limitation  fixed  by  the 
statute  as  to  the  maximum  amount  of  securities  required  to  be 
so  deposited  by  such  a  company,  and,  if  the  total  of  the  securities 
deposited  by  both  of  the  constituent  companies  exceeds  the 
amount  which  the  consolidated  corporation  is  required  to  keep 
on  deposit,  to  have  such  excess  returned  to  it.*^  A  corporation 
which  takes  over  the  assets  and  liabilities  of  another  corporation, 
and  is  practically  the  same  company  as  the  latter  except  that  it 
is  operating  on  an  enlarged  scale  and  with  a  foreign  charter, 
is  bound  by  notice  or  knowledge  on  the  part  of  the  transferring 
eompany  of  defects  in  the  title  to  a  lease  constituting  a  part  of 
the  property  so  taken  over.*® 

VI.    DEBTS,  LIABILITIES  AND  BURDENS 

§4729.  General  considerations.*''  Where  the  continuing  cor- 
poration sues  to  establish  its  right  to  enjoy  the  benefits  of  a  con- 
tract made  by  the  merged  corporation,  it  is  estopped  to  deny 

aequiescenee  of  the  holders  of  a,  dation  prohibited  the  sale  or  dona- 
mortgage  on  the  property  of  one  tion  of  public  lands,  the  consoli- 
of  the  consolidating  companies.  dated  company  did  not  become 
Weaver  v.  Pacific  Improvement  vested  with  title  to  public  land  by 
Co.,  198  N.  Y.  App.  Div.  825,  191  constructing  a  road  over  it  after 
N.  Y.  Supp.  3,  541.  the  consolidation.    Yazoo  &  M.  V. 

28  Yazoo  &  M.  V.  E.  Co.  v.  Sun-  E.    Co.   v.    Sunflower    County,    125 

flower  County,  125  Miss.  92,  87  So.  Miss.  92,  87  So.  417. 

417.  24 Citizens'   Nat.    Life    Ins.    Co. 

Where  the  charter  of  one  of  the  v.  Duff,  206  Ala.  593,  91  So.  475. 

consolidating    companies    gave    it  2BPirst  Wisconsin   Trust   Co.   v. 

title  to  public  lands  only  when  its  Johnson,  173  Wis.  564,  181  N.  W. 

right  of  way  was  laid  out   or  lo-  828. 

cated  on  its  line  constructed  over  26  Charles  v.   Eoxana  Petroleum 

them,  but  the  state  constitution  in  Corp.,  282  Fed.  983. 

force  at   the  time   of  the   consoli-  27  The  liability  of  a  corporation 
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that  it  is  bound  by  the  obligations  of  such  contract.**  The  obliga- 
tions of  a  franchise  contract  requiring  a  street  railway  company 
to  repair  or  repave  streets  occupied  by  it  extend  to  a  corpora- 
tion with  which  it  merges  or  is  consolidated.^*  Where  an  electric 
power  company  is  merged  with  another  similar  company  which 
owns  all  of  its  stock,  the  latter  company  takes  the  property  and 
franchises  of  the  former  subject  to  all  restrictions  and  limitations 
as  to  rates  which  are  binding  upon  the  former,  and  does  not,  by 
the  merger,  gain  any  right  of  exemption  from  the  provisions  of 
a  previous  order  of  the  Public  Service  Commission  fixing  the 
rates  to  be  charged  by  the  former  company.'"  And  where  it 
adopts  and  recognizes  such  rates  as  those  to  be  charged  by  the 
other  company,  it  is  estopped  to  make  any  change  in  the  rates 
so  fixed,  unless  and  until  it  promulgates  and  files  a  new  schedule 
of  rates  in  the  manner  prescribed  by  law.'^ 

§  4730.  Liens  and  obligations  running  with  the  property — 
In  general.'*    The  rights  of  mortgagees  or  beneficiaries  under  a 


for  debts  of  its  predecessor  is  the 
subject  of  a  note  in  15  A.  L.  E. 
1112. 

Liability  of  consolidated  corpo- 
ration for  claims  against  constitu- 
ent companies,  see  note  15  A.  L. 
E.  1133. 

28  Hydraulic  Power  Co.  of  Niag- 
ara Falls  V.  Pettebone-Cataraet 
Paper  Co.,  198  N.  T.  App.  Div. 
644,  191  N.  Y.  Supp.  12,  aff'g  112 
N.  T.  Misc.  528,  183  N.  T.  Supp. 
373. 

29  Borough  of  Collingdale  v. 
Philadelphia  Eapid  Transit  Co., 
274  Pa.  124,  117  Atl.  909. 

SO  City  of  New  York  v.  Brooklyn 
Edison  Co.,  Inc.,  189  N.  Y.  Supp. 
312. 

81  City  of  New  York  v.  Brook- 
lyn Edison  Co.,  Inc.,  189  N.  Y. 
Supp.  312. 

82  Before  the  passage  of  the 
New  York  Public  Service  Commis- 
sion Law,  a  street  railway  com- 
pany mortgaged  its  properties  and 


then  merged  with  another  street 
railway  company,  and  the  new 
company  then  operated  over  the 
lines  of  both  companies  for  a 
single  five-cent  fare.  After  the 
passage  of  the  Law,  the  mort- 
gagees instituted  a  suit  to  fore- 
close, in.  which  receivers  were  ap- 
pointed to  operate  the  lines  cov- 
ered by  the  mortgage.  The  re- 
ceivers operated  such  lines  sep- 
arately, without  through  service, 
and  charged  a  five-cent  fare.  No 
rates  were  ever  filed  by  the  mort- 
gagor, and  the  only  rates  filed  by 
the  new  company  covered  only  its 
entire  operation  of  all  the  lines, 
nor  did  the  transit  commission 
ever  establish  a  joint  rate  for  such 
lines.  It  was  held  that  the  action 
of  the  receivers  was  not  a  change 
of  rates  within  the  provision  of 
the  statute  prohibiting  changes  in 
filed  and  published  rates  except 
after  notice  to  the  commission  and 
compliance     with     certain     eondi- 
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trust  deed  are  not  affected  by  a  consolidation  or  merger  of  the 
mortgagor  or  grantor.**  The  consolidation  of  two  railroad  com- 
panies does  not  abridge  the  rights  of  bondholders  under  a  mort- 
gage on  the  line  of  one  of  them  or  under  a  judgment  foreclosing 
the  same.**  A  street  railway  company  which  merges  with  an- 
other company  continues  to  be  a  separate  existing  corporation  in 
so  far  as  the  rights  of  the  holders  of  a  mortgage  given  by  it  be- 
fore the  merger  are  concerned,  and  upon  foreclosure  they  have 
a  right  to  have  the  property  covered  by  it  separated  from  the 
rest  of  the  merged  company's  properties  and  to  have  the  mort- 
gaged lines  maintained  and  operated  as  independent  lines.*^ 

trust  deed  executed  by  the  new 
company  because  of  its  agreement 
to  make  such  deed  and  exchange 
its  bonds  for  theirs,  but  it  was 
held  that  they  were  not  entitled 
to  it,  since  their  security  under 
the  original  trust  deed  given  to 
secure  their  bonds  remained  pre- 
cisely the  same  as  it  was  when 
they  acquired  such  bonds,  and 
their  rights  in  respect  to  it  had 
not  been  in  any  way  affected  or 
impaired.  It  was  further  held 
that  any  rights  they  may  have 
had  to  an  equitable  lien  on  the 
property  conveyed  to  the  new 
company  by  the  second  constitu- 
ent company  were  barred  by  the 
foreclosure  of  the  mortgage  there- 
on or  in  a  subsequent  action  to 
quiet  title  to  the  mortgaged  land, 
and  that  the  action  of  the  bond- 
holder, in  acquiring  such  property 
could  not  be  regarded  as  a  redemp- 
tion by  him  for  the  benefit  of  all 
of  the  bondholders,  since,  if  they 
had  an  equity  of  redemption,  they 
never  asserted  it.  Wheat  v.  Big 
Pines  Lime  &  Transp.  Co.,  —  Cal. 
App.  — ,  204  Pac.  43. 

84  Weaver  v.  Pacific  Improve- 
ment Co.,  198  N.  T.  App.  Div.  825, 
191  N.  T.  Supp.  3,  541. 

36  People  ex  rel.  Huff  v.  Warden 
&  Keeper  of  Prison  of  City  of  New 


tions.  People  ex  rel.  Huff  v. 
Warden  &  Keeper  '  of  Prison  of 
City  of  New  York,  118  N.  T. 
Misc.  681,  194  N.  Y.  Supp.  862. 
83  Two  corporations  agreed  to 
merge  and  consolidate  their  inter- 
ests by  conveying  their  property 
to  a  new  corporation  organized  for 
that  purpose.  One  of  them  con- 
veyed its  property  to  the  new 
company  subject  to  a  trust  deed 
securing  a  bond  issue  and  the 
other  conveyed  its  property  sub- 
ject to  a  mortgage.  The  new  com- 
pany agreed  to  exchange  its  bonds, 
secured  by  a  deed  of  trust  on  all 
of  its  property,  in  exchange  for 
the  bonds  of  the  first  constituent 
company,  and  executed  said  trust 
deed,  but  the  agreement  was  never 
carried  out  and  the  bonds  never 
issued  because  some  of  the  old 
bondholders  refused  to  consent  to 
the  exchange.  The  mortgage  on 
the  property  of  the  second  con- 
stituent "  company  was  foreclosed 
and  the  property  sold  to  the  mort- 
gagee, who  received  a  sheriff's 
deed  after  the  expiration  of  the 
period  of  redemption  and  after- 
wards conveyed  to  one  of  the 
bondholders  of  the  first  company. 
The  bondholders  of  the  first  com- 
pany claimed  an  equitable  lien  on 
all  of  the  property  covered  by  the 
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§  4736]  Pbivate  Cobpobations  [Ch.  60 

§4736.  Regulation  of  liability  by  statute — In  general.    A 

New  York  statute  authorizing  the  consolidation  of  a  New  York 
bridge  company  with  a  Canadian  company  for  the  construction 
of  an  international  bridge,  which  subjected  the  consolidated  com- 
pany to  the  duties  of  both  of  the  consolidating  companies,  was 
held  to  require  it  to  construct  a  roadway  for  vehicles  and  a 
pathway  for  pedestrians  for  the  full  length  of  the  bridge,  where 
the  charter  of  the  Canadian  company  required  it  to  construct 
them,  although  the  original  charter  of  the  New  York  company 
merely  permitted  it  to  do  so.'® 

§  4741.  Special  agreement  to  pay  or  assume  liabilities — In 
general.  Where  the  entire  assets  of  a  corporation  are  con- 
veyed to  another  corporation  in  consideration  of  shares  of  the 
latter 's  stock  and  of  an  agreement  by  it  to  pay  the  debts  of 
the  seller,  such  assets  constitute  a  trust  fund  in  the  hands  of 
the  purchaser  for  the  payment  of  the  debts  of  the  seller  of  which 
it  had  notice,  and  a  court  of  equity  will  permit  a  creditor 
of  the  seller  to  pursue  and  lay  hold  of  such  property  and  apply 
it  to  the  payment  of  his  claim.''''  Where  one  corporation  is 
acquired  by  and  merged  into  another,  the  latter  is  bound  by 
the  obligations  of  a  contract  made  by  the  former,  where  its 
board  of  directors  by  resolution,  expressly  assume  all  of  the 
obligations  of  the  merged  company.'* 

§  4743.  —  Debts  or  liabilities  included.  What  debts  or  lia- 
bilities are  included  depends  upon  the  terms  of  the  agreement.'* 

York,  118  N.  Y.  Mise.  681,  194  N.  39  Where  certain  taxes  were  not 

Y.  Supp.  862.  included    in    a    list    of    liabilities 

36  International  Bridge  Co.  v.  assumed  by  a  bank  whieli  pur- 
New  York,  254  U.  S.  126,  65  L.  chased  the  assets  of  another  bank, 
Ed.  176,  aff'g  223  N.  Y.  137,  119  the  purchaser  was  held  to  be  under 
N.  E.  351,  which  aff'd  179  N.  Y.  no  contractual  obligation  to  pay 
App.  Div.  950,  165  N.  Y.  Supp.  them.  Hughes  v.  City  Trust  & 
1104.  Savings   Co.,   151   La.   313,  91  So. 

37Perrine  Sawmill  Co.  v.  Powell,  747. 

207  Ala.  447,  93  So.  33.  Insurance  agent  held  entitled  to 

38  Hydraulic  Power  Co.  of  Niag-  recover      commissions      due      him 

ara    Falls     v.     Pettebone-Cataract  under  a  contract  from  a  company 

Paper  Co.,  198  N.  Y.  App.  Div.  644,  which  had  taken  over  the  business 

191  N.  Y.   Supp.   12,  aff'g  112  N.  of  the  company  with  which  such 

Y.  Misc.  528,  183  N.  Y.  Supp.  373.  contract  was  made  and  had  agreed 
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Ch.  60]     Combination,  Consolidation,  Mekgee     [§4751 

An  assumption  of  the  indebtedness  of  a  corporation  as  part  of 
the  consideration  for  a  transfer  of  its  property  to  another  cor- 
poration, does  not,  in  the  absence  of  proof  to  the  contrary,  in- 
clude liabilities  ex  delicto  which  are  not,  at  the  time,  acknowl- 
edged or  reduced  to  judgment,  but  refers  only  to  those  arising 
ex  contractu.*" 

§  4744.  —  Effect  on  rights  of  creditors."  The  fact  that  a 
corporation  which  purchases  the  assets  of  another  corporation 
assumes  its  debts,  obligations  and  liabilities,  does  not  obligate 
creditors  o£  the  selling  corporation  to  proceed  against  the  pur- 
chaser, or  deprive  them  of  their  right  to  follow  the  purchase  price 
into  the  hands  of  the  stockholders  of  the  selling  corporation  to 
whom  it  has  been  distributed.**  An  agreement  by  the  purchaser 
to  assume  the  liabilities  of  the  seller  amounts  to  a  mere  offer  to 
the  creditors  of  the  old  corporation,  and  creates  no  liability  on 
the  part  of  the  new  corporation  to  them  until  it  is  accepted  by 
them,  by  bringing  suit  against  it  or  otherwise.*' 

§4745.  — Defenses.  A  fraternal  benefit  association  with 
which  another  similar  association  has  merged  may  be  estopped, 
as  against  a  beneficiary  under  a  contract  of  insurance  assumed 
by  it,  to  contend  that  a  provision  in  the  contract  of  assumption 
stipulating  against  a  change  in  rates  or  the  amount  of  the 
certificates  was  contrary  to  its  laws.** 

§  4751.  In  case  of  mere  purcharse  or  transfer  of  property  of 
another  company — General  rule.  As  a  general  rule,  where  one 
corporation  sells  or  otherwise  transfers  all  of  its  assets  to  another 
company,  the  transferee  is  not  liable  for  the  debts  and  liabilities 

to  carry  out  all  of  its  obligations  Fed.   514,   260  Ted.  158;   John  H. 

and  contracts.  Rubottom  v.  Pioneer  Giles   Dyeing  Mach.   Co.   v.  Klau- 

Life  Ins.   Co.,   207  Mo.   App.  616,  der-Weldon  Dyeing  Maeh.  Co.,  198 

227  S.  W.  835.  N.   Y.   App.   Div.   564,    190   N.   T. 

40  Baker  v.  Bowie  Lumber  Co.,  Supp.  726,  judgment  rev'd  233  N. 
151  La.  598,  92  So.  129.    Followed  Y.  470,  135  N.  E.  854. 

in  Lombard  v.  Bowie  Lumber  Co.,  48  More  v.  Hutchinson,  187  Cal. 

151  La.  606,  92  So.  132.  623,  203  Pae.  97. 

41  Bight  to  sue  purchaser,  see  44  Pacts  held  to  show  an  estop- 
§  4804,  infra.  pel.     Independent   Order   of   Puri- 

42  Pierce  v.  United  States,  255  tans  v.  Brown,  —  Tex.  Civ.  App. 
U.  S.  398,  65  L.  Ed.  697,  aff'g  257  — ,  229  S.  W.  939. 
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of  the  transferor,  in  the  absence  of  statutory  provision  therefor, 
statutory  consolidation  or  merger,  or  express  contract.*^  The 
purchasing  company  does  not  become  liable  for  the  debts  of  the 
selling  company  merely  by  reason  of  the  purchase,  and  no  such 
liability  results  unless  the  purchase  is  in  fraud  of  the  seller's 
creditors.*^  As  a  rule  to  make  the  purchaser  liable,  it  must  have 
agreed  to  assume  the  liability  of  the  seller,  or  there  must  have 
been  a  consolidation  or  merger  of  the  two  corporations,  or  it 
must  appear  that  the  purchasing  corporation  is  a  mere  continua- 
tion of  the  selling  corporation,  or  the  transaction  must  have 
been  fraudulent  in  fact.*''  The  purchase  by  one  corporation  of 
the  assets  of  another,  in  consideration  of  the  assumption  of  debts 
by  the  purchasing  corporation,  equal  or  substantially  equal  to 
the  value  of  the  assets  taken,  does  not  in  itself  subject  the  pur- 
chasing corporation  to  liability  for  other  debts  of  the  selling 
corporation.**  And  there  is  no  such  liability  on  the  part  of  the 
purchaser  if  the  sale  is  a  bona  fide  transaction,  and  the  selling 
corporation  receives  money  to  pay  its  debts  and  liabilities  or 
property  that  may  be  subjected  to  their  payment,  equal  to  the 
fair  value  of  the  property  conveyed  by  it,  in  the  absence  of  a 
contract  obligation  or  actual  fraud  of  some  substantial  charac- 
ter.** But  the  purchaser  is  liable  for  all  of  the  debts  and 
liabilities  of  the  seller  whether  liquidated  or  unliquidated  or 

4B  Ozan    Lumber    Co.    v.    Davis  certain   of   its   property,   held  not 

Sewing  Maeh.    Co.,   284  Fed.    161,  liable  on  its  contract  to. purchase 

citing     7     Fletcher     Cyc.     Corp.,  stock  from  an  employee,  where  it 

§  4751.  was  not  shown  that  the  purchaser 

Where  there  is  no  fraud  and  no  had    knowledge    of    the    contract, 

consolidation  of  the   two   corpora-  and  there  was   no   showing  as  to 

tions,    a    corporation    which    pur-  when  or  how  the  new  corporation 

chases  all  of  the  assets  of  another  was    formed.     Buehler    v.    United 

corporation   is    not    liable    on    the  States  Fashion  Plate  Co.,  269  Pa. 

contracts    of   the   latter   unless   it  428,  112  Atl.  632. 

voluntarily  assumes  such  liability.  47  Burkholder  v.  Okmulgee  Coal 

Globe  Oil  Mills  v.  Van  Camp  Sea  Co.,  82  Okla.  80,  196  Pac.  679. 

Food   Co.,    52    Cal.   App.    781,    199  48  Valley   Bank  v.  .Malcolm,   23 

Pac.  864.  Ariz.  395,  204  Pac.  207. 

46  Burkholder  v.  Okmulgee  Coal  49  Valley   Bank   v.   Malcolm,   23 

Co.,  82  Okla.  80,  196  Pac.  679.  Ariz.  395,  204  Pac.  207;  American 

Corporation   formed   by   persons  Ey.    Exp.    Co.    v.    Commonwealth, 

connected  with  institutions  which  190  Ky.  636,  228  S.  W.  433;  Moss 

were  creditors  of  an  existing  cor-  Jellico  Coal  Co.  v.  Jones,  190  Ky. 

poration,     and     which     purchased  53,  226  S.  W.  121. 
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arising  out  of  contract  or  tort,  though  it  does  not  expressly 
assume  their  payment,  if  there  was  no  consideration  for  the  sale, 
or  if  it  was  not  in  good  faith,  but  for  the  purpose  of  defeating 
the  creditors  of  the  selling  corporation,  or  where  there  has  been 
a  merger  or  consolidation  of  the  two  corporations,  or  where  the 
purchasing  corporation  takes  over  from  the  stockholders  all  of 
the  stock  of  the  selling  corporation,  or  where  the  transaction 
amounts  to  a  mere  reincorporation  or 'reorganization  of  the  sell- 
ing corporation.^"  The  purchaser  is  not  liable  for  taxes  assessed 
against  the  seller,  particularly  in  a  summary  proceeding,  where 
such  assessment  has  been  annulled  by  a  statute  enacted  after  it 
was  made.*^  A  creditor  of  the  selling  corporation  who  has  ac- 
cepted stock  in  a  third  corporation  in  payment  of  his  claim  is 
not  entitled  to  enforce  the  same  against  either  the  purchaser  or 
the  seller.^"  A  creditor  of  a  selling  company  who  in  good  faith 
received  payments  made  from  the  funds  of  the  purchasing  com- 
pany, by  one  in  control  of  its  affairs,  in  the  belief  that  they  were 
being  made  to  her  upon  lawful  authority  by  the  purchaser,  was 
held  not  to  be  liable  to  refund  them,  although  the  money  was 
wrongfully  taken  from  the  funds  of  the  purchaser.** 

§4752.  — Liability  for  torts.  Subject  to  the  exceptions 
stated  in  the  preceding  section,  the  transferee  company  is  not 
liable  for  the  torts  of  the  transferor  committed  before  the 
transfer.'*  But  when  it  is  liable  under  those  rilles,  the  liability 
extends  to  all  the  debts  and  liabilities  of  the  selling  corporation, 
without  reference  to  whether  they  were  created  by  contract  or 
arose  out  of  tort,  or  were  liquidated  or  unliquidated.*' 

§4753.  — Implied  assumption  of  liabilities.'® 

BO  Valley   Bank   v.   Malcolm,    23  B4  Furnace     Coal     Min.     Co.     v. 

Ariz.  395,  204  Pae.  207;  American  Caldwell,   193  Ky.  516,  236  S.  W. 

Ey.  Exp.  Co.  V.  Com.,  190  Ky.  636,  1028. 

228  S.  W.  433.  BB  American    Ey.    Exp.     Co.    v 

61  Hughes  V.  City  Trust  &  Sav-  Com.,  190  Ky.  636,  228  S.  "W.  433, 

ings  Co.,  151  La.  313,  91  So.  747.  Valley  Bank  v.  Malcolm,  23  Ariz. 

B2  Goodwin    v.    Bode,    177    Wis.  395,  204  Pae.  207. 

275,  189  N.  "W.  130.  66  Where  consideration  for  trans- 

B3  Goodwin    v.    Bode,    177    Wis.  f er   is   shares   of   transferee    com- 

275,  189  N.  W.   130.  pany,  see  §4756,  infra. 
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§  4754.  —  Fraud  in  general.^''  When  a  corporation  receives 
in  good  faith  a  transfer  of  all  of  the  assets  of  another  corpora- 
tion, and  pays  to  the  selling  corporation  full  consideration  there- 
for, the  transfer  is  not  fraudulent  as  against  the  unsecured 
creditors  of  the  selling  corporation,  and  they  cannot  subject  the 
property  in  the  hands  of  the  transferee  to  the  payment  of  their 
claims  or  sue  to  set  aside  the  transfer.^*  Where  a  purchase  of 
corporate  assets  leaves  the  selling  corporation  without  assets  or 
means  of  payment  of  its  other  debts  not  assumed  by  the  pur- 
chaser, and  the  purchaser  has  knowledge  of  that  fact,  it  takes 
the  property  subject  to  an  equitable  lien  in  favor  of  such  other 
creditors  and  will  be  required  to  respond  to  them  to  the  full 
amount  of  the  assets  so  received.  And  it  is  not  necessary  to 
show  that  it  had  knowledge  of  the  existence  of  other  debts.^® 

§4756.  — Where  consideration  for  transfer  is  shares  of 
stock  in  transferee  company.  According  to  the  weight  of  au- 
thority, where  one  corporation  takes  over  all  or  substantially  all 
of  the  property  of  another  and  pays  for  the  same  with  shares 
of  its  own  stock,  it  is  liable  on  the  obligations  of  the  transferor 
company,  whether  arising  ex  contractu  or  ex  delicto,  at  least  to 
the  extent  of  the  property  so  acquired.^"     Such  a  sale  is  con- 

87  Decree  holding  that  a,  sale  of  69  Valley   Bank   v.   Malcolm,   23 

the  assets  of  a  corporation  to  an-  Ariz.  395,  204  Pac.  207. 

other  corporation  was  valid  as  to  60  American    Railway    Exp.    Co. 

creditors    of    the    seller,    held   res  v.   Com.,   190  Ky.   636,   228   S.  W. 

adjudicata   as   to   such   a   creditor  433;     Moss     Jellico     Coal    Co.    v. 

who    appealed    from    said    decree.  Jones,  190  Ky.  53,  226  S.  W.  121; 

Goodwin    v.   Bode,    177    Wis.    275,  Hughes   v.   City   Trust   &   Savings 

189  N.  "W.  130.     •  Co.,     151    La.    313,    91    So.    747; 

58  Ozan    Lumber    Co.    v.    Davis  American    Railway    Exp.    Co.    v. 

Sewing   Mach.    Co.,   284   Fed.   161,  J)owning,  132   Va.   139,  111   S.  E. 

citing  ■  7     Fletcher     Cyc.     Corp.,  265. 

'  §4754.  Eule    stated    Ozan    Lumber    Co. 

A   transfer  to  an  iniiocent  pur-  v.    Davis    Sewing    Mach.    Co.,   284 

chaser   for   a  fair   and   reasonable  Fed.    161,    citing    7   Fletcher   Cye. 

price  is  not  fraudulent  as  to   the  Corp.,  §  4756. 

unsecured   creditors   of   the   trans-  This  is  particularly  true  in  re- 

feror,  and  they  cannot  subject  the  spect   to   taxes  due   or  to  become 

property  to  the  payment  of  their  due.     Hughes  v.  City  Trust  &  Sav- 

claims.      Burkholder    v.    Okmulgee  ings  Co.,  151  La.  313,  91  So.  747. 

Coal    Co.,    82    Okla.    80,    196    Pac.  It   will   be    assumed   that  stock 

679.  delivered  by  the  purchaser  to  the 
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Ch.  60]     Combination,  Consolidation,  Merger     [§4756 

structively  fraudulent  as  to  the  creditors  of  the  selling  corpora- 
tion.*^ Such  a  transaction  is  out  of  the  ordinary  course  of 
business,  and  the  very  circumstances  of  the  ease  imply  full 
knowledge  on  the  part  of  the  purchasing  company  of  all  facts 
necessary  to  charge  the  property  received  by  it  with  the  debts 
of  the  selling  corporation,  and  it  cannot  be  regarded  as  a  bona 
fide  purchaser.®*  In  the  absence  of  a  statute  imposing  such 
liability  or  an  express  agreement  to  assume  it,  it  is  generally 
held  to  rest  upon  an  implied  promise.  The  consolidated  com- 
pany, in  such  case,  has  in  its  hands  property  which  in  equity 
and  good  conscience  belongs  to  the  creditors  of  the  constituent 
company  to  the  extent  of  having  their  claims  satisfied  thereby, 
and  wherever  money  or  property  is  so  held,  the  law,  operating  on 
the  act  of  the  parties,  creates  the  duty,  establishes  the  privity, 
and  implies  the  promise  on  which  the  action  is  founded.®^  Where 
the  law  implies  such  a  promise,  the  situation  is  precisely  the 
same  in  principle  as  if  there  were  an  express  promise,  and  a  cred- 
itor for  whose  benefit  it  exists  may  recover  upon  it  by  an  action  at 
law  against  the  consolidated  corporation.®*  It  is  not  necessary 
to  impose  liability  on  the  new  corporation  in  such  cases  that  it 
shall  have  received  all  of  the  property  of  the  old  companies,  but 
the  liability  exists  if  not  enough  property  is  retained  by  the 
constituent  company  within  the  jurisdiction  of  the  courts  of 
the  state  to  satisfy  its  obligation  to  the  plaintiff  so  that  his  remedy 
against  it  is  substantially  unimpaired.®^  It  is  not  essential  to 
the  new  company  being  considered  a  consolidated  corporation 

seller   for    its    assets    was    turned  64  American    Railway    Exp.    Co. 

over  to  it  for  distribution  among  v.   Downing,   132   Va.    139,    111   S. 

its  stockholders,  although  there  is  E.  265. 

no  direct  evidence  that  such  was  66  American    Railway    Exp.    Co. 

the    case    or    that    they    have    re-  v.  DoVning,  132  Va.  139,  111  S.  E. 

ceived    or    ever    will    receive    it.  265. 

American   By.   Exp.    Co.   v.    Com.,  Where    all    of    the    property    of 

190  Ky.  636,-228  S.  W.  433.  the   selling   company  in   the   state 

61  American  Railway  Exp.  Co.  v.  is  turned  over  to  the  purchaser, 
Com.,  190  Ky.  636,  228  S.  W.  433.  the   latter  is  liable,   although   the 

62  American  Railway  Exp.  Co.  v.  seller"  still  has  property  in  another 
Downing,  13,2  Va.  139,  111  S.  E.  state.  American  Railway  Exp. 
265.  Co.  v.  Com.,   190  Ky.   636,  228   S. 

63  American    Railway    Exp.    Co.  W.  433. 
V.  Downing,  132  Va.  139,  111  S.  E. 

265. 
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nor  to  its  liability  to  creditors  of  the  constituent  companies  that 
the  latter  shall  have  ceased  to  exist  on  the  organization  of  the 
new  company.  It  is  sufficient  if  there  is  a  cessation  of  all  actual 
transaction  of  business,  a  de  facto  cessation  of  all  business,  the 
abandonment  of  all  life  and  operation  according  to  the  design 
of  the  charters  of  such  companies.  Their  continued  existence  de 
jure  for  the  purpose  of  winding  up-  their  affairs  or  other  pur- 
poses is  immaterial.*^  Stock  in  the  purchasing  corporation  re- 
ceived by  the  seller  as  part  of  the  consideration  for  the  transfer 
and  distributed  to  its  stockholders,  is  liable  for  the  debts  of  the 
seller  if  the  property  conveyed  is  not  sufficient  for  their  pay- 
ment.®' Some  courts  hold  that  the  mere  fact  that  only  shares  of 
stock  of  the  purchasing  corporation  are  received  by  the  selling 
corporation  in  return  for  its  assets  is  not  of  itself  sufficient  to 
make  the  purchasing  corporation  liable  for  the  debts  of  the 
seller.®' 

§  4758.  —  Liability  as  limited  to  value  of  property  received. 

In  the  absence  of  actual  fraud,  the  purchaser's  liability  is  limited 
to  the  value  of  the  assets  received  by  it.*®  The  purchasing  cor- 
poration is  not  liable  to  an  unsecured  creditor  of  the  selling  cor- 
poration where  there  are  liens  on  the  property  which  are  more 
than  sufficient  to  consume  it,  even  though  it  takes  with  notice 
of  his  claim.'"' 

VII.    BIGHTS  AND  LUBILITIES    OP   ASSENTING    STOCKHOLDERS. 

§  4764.  In  general.  Stockholders  in  a  constituent  company 
who  take  part  in  or  consent  to  the  merger  and  accept  stock 
in  the  new  corporation  in  lieu  of  their  stock  in  the  old,  cannot 
thereafter  recover  damages  against  the  promoters  of  the  con- 
stituent company  because  of  irregularity  in  its  organization.''' 
Under  the  New  York  statute  a  stockholder  in  a  consolidating 
company  is  left  free  to  decide  whether  he  shall  give  up  his  stock 

66Ameriean    Eailway    Exp.    Co.  Sewing  Mach.  Co.,  284  Fed.  161. 
V.   Com.,   190  Ky.   636,   228   S.  W.  69  Valley   Bank   v.   Maleolm,   23 

433;    American   Eailway   Exp.   Co.  Ariz.  395,  204  Pac.  207. 
V.   Downing,    132   Va.   139,   111   S.  70  Moss  Jellico  Coal  Co.  v.  Jones, 

E.  265.  190  Ky.  53,  226  S.  W.  121. 

67  Perrine  Sawmill  Co.  v.  Powell,  71  Lohr  v.  Faber,  194  Iowa  402, 
207  Ala.  447,  93  So.  33.  189  N.  "W.  806. 

68  Ozan    Lumber    Co.    v.    Davis 
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in  exchange  for  what  the  consolidation  offers.'*  If  he  remains 
quiescent,  the  only  way  in  which  his  stock  may  be  wiped  out  is 
by  paying  him  the  value  thereof  in  the  circumstances  and  after 
the  procedure  provided  by  the  statute.  And  if  this  is  not  done, 
his  right  to  exchange  his  stock  for  stock  in  the  new  corporation  is 
not  abrogated  by  its  bankruptcy.''* 

§  4765.  Rights  as  dependent  upon  statute  and  consolidation 
agreement — General  rule.'*  The  articles  of  consolidation  are 
the  fundamental  law  of  a  consolidated  corporation,  and  they 
govern  in  determining  the  rights  of  its  stockholders.'' 

§  4766.  —  Agreement  to  exchange  stock.  Where  a  corpora- 
tion sells  all  of  its  real  property  to  another  corporation  and 
is  taken  over  and  absorbed  by  the  latter,  under  an  agreement 
whereby  each  stockholder  of  the  selling  company  is  to  receive 
stock  of  the  buyer  or  cash  for,  his  stock,  at  his  election,  and 
which,  makes  the  cash  which  any  stockholder  elects  to  take 
for  his  stock  payable  directly  to  him  and  not  to  the  selling  com- 
pany, a  stockholder  who  elects  to.  take  cash  may  sue  the  purchas- 
ing company  for  the  same  if  it  is  not  paid  to  him  on  proper 
demand,  and  is  not  obliged  to  seek  his  remedy  through  the  sell- 
ing company.'^ 

Vni.  EFFECT    OP   unauthorized,    IRREGULAR   OR   FRAUDULENT    CON- 
SOLIDATION   OR   COMBINATION. 

§  4784.  Collateral  attack.  That  a  lease  giving  railroads  the 
joint  use  of  tracks  over  a  causeway  violates  a  constitutional  pro- 
vision prohibiting  the  consolidation  Or  merger  of  railroad  com- 
panies having  parallel  or  competing  lines  cannot  be  raised  in  a 
suit  based  on  a  contract  for  the  construction  of  the  causeway, 
involving  matters  wholly  independent  of  and  collateral  to  the 
lease." 

I^ln    re    Interborough     Consol.  76 Way    v.    Morehead    City    Sea 

Corp.,  267  Fed.  914.  Food  Co.,  —  N.  C.  — ,  113  S.  E. 

'Sin    re    Interborough    Coiisol.  781. 

Corp.,  267  Fed.  914.  77  Galveston     Causeway     Const. 

74  Eight    to    dividends    on    pre-  Co.  v.  Galveston,  H.  &  S.  A.  Ey. 

f  erred  stock,  see  §  3751,  supra.  Co.,  284  Fed.  137. 

76  Continental  Ins.  Co.  v.  Min- 
neapolis, St.  P.  &  S.  S.  M.  Ey. 
Co.,  283  Fed.  276. 
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X.   RIGHTS  OF  DISSENTING   STOCKHOLDERS 

§  4792.  Grounds  for  enjoining  or  setting  consolidation  aside 
—General  rule.''*  A  bill  by  the  holder  of  a  small  amount  of 
stock  to  enjoin  a  consolidation  of  two  railroads  on  the  ground 
that  it  will  violate  a  state  statute  prohibiting  the  consolidation 
of  parallel  and  competing  lines  does  not  state  grounds  for 
equitable  relief,  where  neither  the  state  authorities  nor  the 
other  stockholders  object  to  the  consolidation,  and  where  it  is 
not  alleged  that  the  plaintiff's  stock  will  be  worth  any  less  be- 
cause of  the  consolidation.™  The  courts  will  not  interfere  with 
the  merger  or  consolidation  of  incorporated  religious  societies 
at  the  instance  of  dissenting  members  of  one  of  them  unless  they 
can  clearly  show  {hat  such  merger  was  unconstitutional  and 
ultra  vires.  The  decision  of  the  ecclesiastical  authorities  of  the 
societies  that  the  doctrines  of  the  merged  society  are  the  same 
as  those  of  the  merging  societies  is  binding  on  the  courts.'" 

§  4796.  Rights  against  consolidated  company — In  general. 

A  preferred  stockholder  of  a  constituent  company  cannot  re- 
cover from  the  consolidated  company  cumulative  dividends  in 
arrears  at  the  time  of  the  consolidation  where  no  fund  had  been 
segregated  or  set  apart  for  their  payment  by  the  constituent  com- 
pany at  that  time.'^ 

§4798.  — Action  for  value  of  shares.  A  dissenting  stock- 
holder cannot  maintain  an  action  at  law  or  a  suit  in  equity 
against  the  consolidated  company  for  the  value  of  his  shares 
where  the  consolidation  is  a  lawful  one  without  regard  to  his 
consent.'*  But  where  a  sale  of  all  corporate  property  is  illegally 
made  by  corporate  officers,  without  consent  of  the  stockholders, 
a  dissenting  stockholder  may  pursue  the  purchasing  company 
for  the  value  of  his  stock."    And  this  is  equally  true  where  all 

V8  Eigfit    of    stockholder    to    en-  Evangelical  Jjutheran  .Trinity  Con- 
join   consolidation   as    a    violation  gregation,  —  Minn.  — ,  188  N.  W. 
of  the  federal  anti-trust  statutes,  217. 
see  §  3398.  81  In     re     Interborough     Consol. 

79  General     Inv.     Co.     v.     Lake  Corp.,  277  Fed.  455. 

Shore  &  M.  S.   Ey.   Co.,   269   Fed.  82  In     re     Interborough     Consol. 

235.  Corp.,  277  Fed.  455. 

80  Spenningsby      v.      Norwegian  88  Wunsch  v.  Consolidated  Laun- 
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the  property  of  the  old  corporation  is  transferred  to  trustees,  to 
be  held  by  them  pending  the  organization  of  the  new  corpora- 
tion, and  is  conveyed  to  the  new  corporation  by  them  on  its 
organization.**  The  amount  and  value  of  the  property  of  the 
old  corporation  at  the  timfe  of  the  transfer  is  a  material  element 
in  determining  the  value  of  its  stock  at  that  time.**  And  where 
the  agreement  under  which  the  propei:ty  is  turned  over  pro- 
vides that  stock  of  the  new  corporation  is  to  be  issued  to  stock- 
holders of  the  old  corporation,  dollar  ior  dollar,  evidence  of 
the  par  value  of  the  stock  of  the  new  corporation  and  that  none 
of  it  has  ever  been  sold  for  less  than  par,  has  some  tendency 
to  show  the  value  of  the  stock  in  the  old  corporation,  and  is  ad- 
missible and  may  be, considered  for  that  purpose.*® 

§  4799.  —  Statutory  proceedings  for  appraisement  of  value 
of  stock.*'''  The  Virginia  statute  permitting  any  dissatisfied 
stockholder  to  secure  from  the  merged  or  consolidated  corpora- 
tion the  value  of  his  stock  applies  only  where  the  corporations 
seeking  to  merge  have  proceeded  in  all  respects  by  authority  of 
law,  and  the  remedy  thereby  provided  does  not  preclude  a  mem- 
ber of  one  ;of  two  social  clubs  from  contesting  their  merger  or 
consolidation  in  advance  on  the  ground  that .  there  is  no  law 
authorizing  it.** 

xi.  eemedies  and  procedure  relating  to  actions  by  oe  against 

companies 

§  4802.  Remedies  of  creditors  where  transfer  of  property  is 
fraudulent.  A  simple  contract  creditor  of  the  twnsferor,  hav- 
ing no  interest  in  or  lien  on  the  transferred  property,  cannot,  in 
the  absence  of  a  trust  in  his  favor,  maintain  a  suit  in  equity  in 
a  federal  court  to  recover  the  amount  of  his  claim  directly  from 
the  transferee  because  of  the  latter 's  participation  in  a  fraud- 
ulent transfer. *3    Nor  will  a  federal  court  of  equity  impress  a 

dry   Co.,    116   Wash.    44,    198   Pac.  86  Wunseh  v.  Consolidated  Laun- 

383,  quoting  7  Fletcher  Cyo.  Corp.,  dry   Co.,    116   Wash.   44,    198   Pac. 

§  4798.  383. 

84  WuHsch  V.  Consolidated  Laun-  87  See  also  §  4764,  supra, 

dry   Co.,   116   Wash.   44,   198   Pac.  88  Jones   v.   Ehea,   130   Va.   345, 

383.                       .  107  8.  E.  814. 

86  Wunseh  v.  Consolidated  Laun-  89  Ozan    Lumber    Co.    v.    Davis 

dry  Co.,  116  Wash.  44,  198  Pac.  Sewing  Mach.  Co.,  284  Fed.  161. 
383. 
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trust  on  the  transferred  assets  in  favor  of  a  simple  contract 
creditor  of  the  transferor." 

§  4804.  Actions  against  consolidated  or  purchasing  corpora- 
tion— General  rules.  In  Louisiana  it  has  heen  held  that  an  as- 
sumption of  the  debts  of  the  selling  corporation  by  the  pur- 
chaser is  not  for  the  benefit  of  creditors  of  the  vendor,  and  that 
such  a  creditor  cannot  sue  the  purchaser  thereon.*^  But  in 
California,  where  one  "corporation  takes  over  the  assets  of  an- 
other with  an  agreement  to  assume  its  liabilities,  the  creditors 
of  the  old  corporation  may  enforce  the  agreement  against  the 
new  one.8*  The  fact  that  a  creditor  of  the  selling  corporation 
institutes  a  suit  against  the  purchaser  to  Enforce  his  claim  does 
not  amount  to  an  election  of  remedies  so  as  to  preclude  him  from 
afterwards  maintaining  a  creditor's  bill  against  stockholders  of 
the  seller  to  whom  the  proceeds  of  the  sale  have  been  distributed, 
since  the  two  remedies  are  not  inconsistent.'* 

§4805.  — Liability  as  enforceable  at  law  or  in  equity. 
Equity  has  jurisdiction  of  a  suit  to  enforce  the  liability  of  a  con- 
stituent company  for  breach  of  contract  against  a  consolidated 
corporation  which  has  assumed  its  liabilities.'*  Simple  contract 
creditors  of  the  transferor  cannot  maintain  a  suit  in  equity  to 
enforce  their  claims  against  the  transferee  where  they  have  an 
adequate  remedy  at  law  by  suing  the  transferor-  and  the  seizure 
and  sale  of  shares  of  stock  of  the  transferee,  received  by  the 
transferor  as  the  consideration  for  the  transfer,  to  satisfy  any 
judgment  recovered  in  such  action.'^  In  Kentucky  the  proper 
mode  of  procedure  where  a  corporation  sells  its  property  to  an- 
other corporation  after  a  cause  of  action  has  arisen  against  the 
selling  corporation,  but  before  suit  is  brought,  is  to  sue  the  sell- 
ing corporation,  obtain  judgment  against  it,  and  then  by  an 
equitable  action  enforce  such  judgment  against  the  new  corpora- 

SOOzan    Lumber    Co.    v.    Davis  93  pierce  v.   United  States,   255 

Sewing  Mach.   Co.,   284  Fed.   161.      V.  S.  398,  65  L.  Ed.  697,-afE'g  257 

91  Baker  v.  Bowie  Lumber   Co.,      Fed.  514,  260  Fed.  158. 

151  La.  598,  92  So.  129.    Followed  94  Commercial  Trust  Co.  of  Hag- 

in  Lombard  v.  Bowie  Lumber  Co.,  erstown    v.    Laurens    County,   267 

151  La.  606,  92  So.  132.  Fed.  897. 

92  More  V.  Hutchinson,  187  Cal.  96  0zan  Lumber  Co.  v.  Davis 
623,  203  Pae.  97.  Sewing  Mach.  Co.,  284  Fed.  161. 
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tion  by  averring  and  showing  that  there  was  collusion  or  fraud 
between  the  two  companies,  or. that  the  new  company  is  merely  a 
reorganization  of  the  old,  or  that  the  old  company  sold  its  prop- 
erty to  the  new  in  consideration  of  stock  in  the  new  company,  or 
that  the  new  company  is  simply  a  new  form  or  name  for  the 
old  company,  with  the  same  stockholders  and  directors  in  whole 
or  in  part." 

§  4806.  —  Bight  to  follow  assets  into  hands  of  consolidated 
company.  Where  a  corporation  which  purchases  all  of  the 
assets  of  another  corporation  agrees  to  pay  the  debts  of  the. 
seller,  a  court  of  equity  will  permit  creditors  of  the  seller  to 
pursue  and  lay  hold  of  the  property  and  apply  it  to  the  pay- 
ment of  their  claims.^'^ 

§  4807.  —  Pleading.**  In  Kentucky  in  an  action  for  tort 
against  the  purchasing  company,  it  may  show,  under  a  general 
denial,  that  -the  tdrt  was  committed  by  the  transferor  before  the 
purchase  without  specifically  alleging  that  the  transferor  was 
the  owner  at  the  time  of  its  commission,  where  there  has  been  no 
juggling  between  the  corporations,  and  no  deception  practiced  by 
either  of  them  to  mislead  the  plaintiff  as  to  the  ownership  of 
the  property  at  the  time  of  the  injury  complaine(d  of  or  at 
the  time  of  the  bringing  of  the  action,  and  the  plaintiff  knows 
the  facts.88  Where  the  execution  of  a  contract,  whereby  one 
bf  two  merging  fraternal  benefit  associations  assumes  the  lia- 
bilities of  the  other,  is  not  denied  under  oath  in  an  action  based 
on  such  assumption,  the  defendant  will  not  be  permitted  to 
show  that  the  officers  purporting  to  execute  the  instrument  had 

96  Furnace     Coal    Min.     Co.    v.  pany  under  a  contract  of  merger, 

Caldwell,  193  Ky.  516,  236  S.  W.  whereby  it  agreed  to  carry  out  all 

1028.  the   contracts   and  agreements   of 

As  to  the  rule  where  there  has  the  latter  company,  to  recover  eom- 

been  a  fraudulent  concealment  as  missions    under    a    contract    with 

to  ownership,  see  §  4808,  infra.  the  merged  company,  held  to  state 

97Perrine  Sawmill  Co.  v.  Powell,  a   cause   of  action.     Rubottom  v. 

207  Ala.  447,  93  So.  33.  Pioneer    Life    Ins.    Co.,    207    Mo. 

98  Complaint    in    an    action    by  App.  616,  227  S.  W.  835. 

an  insurance  agent  against  an  in-  99  Furnace  .  Coal     Min.     Co.    v. 

suranee  company,  which  had  taken  Caldwell,  193  Ky.  516,  236  S.  W. 

over  the  business  of  another  com-  1028. 
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no  authority  to  do  so.^  Where  the  property  is  paid  for  in 
stock'  which  is  distributed  to  the  stockholders  of  the  seller  a 
bill  by  creditors  of  the  seller  against  the  purchaser 'to  subject 
the  property  to  the  payment  of  their  claims  is  not  multifarious 
because  it  joins  such  stockholders  as  defendants  and  seeks  to 
subject,  if  necessary,  the  stock  so  received  by  them  to  the  pay- 
ment of  the  plaintiffs'  claims.* 

§  4808.  Joinder  of  old  and  new  corporations  as  defendants. 

In  Kentucky  where  one  corporation  sells  its  property  to  an- 
other, and  the  ownership  and  property  rights  of  the  selling 
and  buying  companies  are  concealed  for  fraudulent  purposes, 
or  the  facts  as  to  the  ownership  of  the  property  are  concealed 
from  the  injured  party,  both  companies  may  be  made  defend- 
ants in  a  tort  action  and  required  to  answer  and  disclose  the 
true  ownership  and  make  defense.*  In  Canada,  in  an  action 
against  a  corporation  for  breach  of  contract,  it  was  held  proper 
to  permit  the  plaintiff  to  add  as  a  defendant  another  company 
which  had  taken  over  the  assets  and  assumed  the  liabilities 
of  the  original  defendant  after  the  contract  sued  on  was  made, 
and  to  amend  the  statement  of  claim  so  as  to  state  a  cause  of 
action  against  it,  where  the  facts  were  not  known  to  the  plain- 
tiff until  disclosed  by  the  original  defendant's  statement  of  de- 
fense.* 

§  4810.  Actions  by  constituent  or  selling  company.  Where 
title  to  a  note  belonging  to  a  constituent  company  passes  to 
the  consolidated  company,  the  constituent  company  cannot  sue 
thereon.* 

§  4811.  Effect  of  consolidation  or  merger  while  action  is 
pending.  Where  a  corporation  purchases  all  of  the  property 
of  another  corporation  with  knowledge  that  a  suit  for  infringe- 
ment of  a  patent  is  pending  against  it,  and  agrees  to  assume 
and  pay  all  of  its  debts,  obligations  and  liabilities  whatsoever, 

1  Independent  Order  of  Puritans  well,  193  Ky.  516,  236  S.  W.  1028. 

V.   Brown,   —   Tex.   Civ.   App.   — ,  4  Trustee       Co.       v.       Manitoba 

229  S.  W.  939.  Bridge  &  Iron  Works,  31  Man.  L. 

aPerrine  Sawmill  Co.  v.  Powell,  E.  398. 

207  Ala.  447,  93  So.  33.  B  Citizens'  Nat.  Life  Ins.  Co.  V. 

3  Furnace  Coal  Min.  Co.  v.  Cald-  Duff,  206  Ala.  593,  91  So.  475. 
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and  to  indemnify  and  hold  harmless  such  other  company  and 
its  officers  from  and  of  the  same,  the  purchasing  company 
may  properly  be  made  a  party  defendant  to  such  infringement 
suit  by  supplemental  bill  although  the  patent  expired  before 
it  came  into  existence,  regardless  of  whether  the  contract  of 
assumption  was  made  and  intended  for  the  benefit  of  the  sell- 
ing company  or  for  the  benefit  of  its  creditors.® 

§  4813.  Evidence  of  consolidation  and  presumptions  in  favor 

of.  A  consolidation  or  merger  may  be  proved  by  introducing 
a  certified  copy  of  the  articles  or  contract  of  consolidation  or 
merger  as  filed  with  the  proper  public  officer.''^  A  contract  of 
merger  may  be  proved  by  secondary  evidence  if  the  corporation 
fails  to  produce  the  original  after  having  been  properly  notified 
to  do  so.' 


6  Philadelphia  Rubber  Works 
Co.  V.  United  States  Rubber  Ee- 
claiming  Works,  277  Fed.  171,  aff''g 
276  Fed.  600,  613,  certiorari  de- 
nied 257  U.  S.  660,  66  L.  Ed.  422 
(mem.  dee.). 

7  Deposition  of  commissioner  of 
insurance  held  not  to  show  that 
the  instrument  filed  with  him  was 


only  a  copy  of  a  contract  of  mer- 
ger between  fraternal  benefit  asso- 
ciations. Independent  Order  of 
Puritans  v..  Brown,  —  Tex.  Civ. 
App.  — ,  229  S.  W.  939. 

8  Independent  Order  of  Puritans 
V.  Brown,  —  Tex.  Civ.  App.  — , 
229  S.  W.  939. 
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rule. 
§  4950.  —  Limitations  of  rule. 

XI.   EPPBCT   AS    CONTINUATION    OP    CORPORATION    OR    CREATION    OP   NEW 
CORPORATION 

§  4960.  Amendment  of  charter  as  creating  new  corporation — Mere  change 
in  name  of  corporation. 

xn.   RIGHTS,  POWERS  AND  DUTIES  OP  NEW  COMPANY 

§  4965.  What  property  passes  to  new  company — In  general. 
§  4970.  Contracts  of  old  company  as  continuing  in  favor  of  new  company. 
§  4971.  Succession  to  causes  of  action  existing  in  favor  of  old  company. 
§  4978.  Dtaty  to  issue  or  deliver  stock. 
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XIII.   LIABILITIES    OP    NEW    COMPANY 

§  4982.  Express  assumption  of  debts — In  general. 

§  4984.  Liability  where  new  company  merely  a  continuation  of  old  com- 
pany— General  rule. 

§  4985.  — '  Transfer  as  fraudulent  as  to  creditors  of  old  company. 

§  4986. . —  Contracts  of  old  company  as  binding  on  new  company. 

§  4988.  Liability  where  reorganization  in  connection  with  judicial,  execution 
or  trustee's  sale — General  rule. 

§  4990.  —  Contracts  of  old  company  as  binding  on  new  company. 

XV.   LACHES    AS    BARRING   RIGHT    TO   ATTACK 

§  5001.  General  rule. 

I.    IN  GENERAL 

§  4835.  Definitions  and  distinctions — ' '  Successors ' '  and 
"succession."  The  word  "successors,"  in  a  grant  to  a  cor- 
poration and  its  successors,  is  to  be  interpreted  according  to  the 
surrounding  circumstances.  One  corporation  may  be  the  suc- 
cessor of  another  within  the  meaning  of  such  a  provision  al- 
though there  is  neither  a  merger  nor  a  technical  consolidation.^ 

II.    AUTHORITY  TO  REORGANIZE  AND  METHODS  OP  REORGANIZATION 

§  4856.  Methods  of  reorganization — Reorganization  of  Eng- 
lish and  Canadian  corporations.  The  reconstruction  of  an  ex- 
isting company  by  winding  up  and  sale  of  its  entire  undertak- 
ing and  assets,  though  outside  the  scope  of  a  reconstruction  un- 
der section  192  of  the  English  Companies  (Consolidation)  Act 
of  1908,  may  be  effected  as  an  arrangement  under  section  120 
of  that  act.*  In  exercising  its  power  of  sanction  under  section 
120  of  the  act  the  court  will  see  that  the  provisions  of  the  stat- 
ute have  been  complied  with;  that  the  class  was  fairly  repre- 
sented by  those  who  attended  the  meeting  and  that  the  statutory 
majority  are  acting  bona  fide  and  are  not  coercing  the  minority 

1 A  "license  to  use  a  patent  and  carried  on  its  business.  Dunk- 
granted  to  a  corporation  "for  the  ley  Co.  v.  California  Packing 
benefit  of  itself  and  its  sue-  Corp.,  277  Fed.  996,  aff'g  277  Fed. 
cessors"  held  to  have  passed  to  a  989,  certiorari  denied  257  U.  S. 
corporation  which  purchased  the  644,  66  L.  Ed.  413. 
business,  franchise  and  all  the  2  In  re  Anglo-Continental  Sup- 
property  of  the  licensee  and  most  ply  Co.,  L.  E.  [1922]  2  Ch.  Div. 
of  its  stock,  assumed  its  liabilities,  723. 
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in  order  to  promote  interests  adverse  to  those  of  the  class  whom 
they  purport  to  represent ;  and  that  the  arrangem^ent  is  such  as  a 
man  of  business  would  reasonably  approve.* 

§  4865.  Voluntary  transfer  of  property  to  new  corporation 
— Where  part  of  stockholders  dissent  but  there  is  no  fraud.* 

§  4866.  —  Where  transfer  is  not  in  good  faith.  Where  a  re- 
organization, effected  in  part  by  a  sale  of  the  assets  of  the  old 
corporation  to  a  new  corporation,  leaves  an  interest  in  the  stock- 
holders of  the  old  corporation,  or  provides  for  the  acquisition 
by  them  of  an  interest  in  the  new  corporation,  the  right  to  so 
participate  in  sueb  interest  must  be  equally  favorable  to  all 
stockholders  of  the  same  class,  and  a  denial  of  such  equality  of 
opportunity  is  a  legal  fraud  upon  the  stockholders  thus  dis- 
criminated against,  and  will  entitle  them,  in  the  absence  of 
countervailing  equities,  to  have  the  sale  set  aside.*  Where, 
after  the  expiration  of  the  charter  of  a  corporation,  certain  of 
its  directors  form  a  new  corporation  under  substantially  the 
same  name,  and  cause  the  assets  of  the  old  corporation  to  be 
purchased  by  it,  a  stockholder  in  the  old  corporation  who  has 
not  received  his  pro  rata  share  of  its  assets  and  who  is  excluded 
from  the  new  corporation,  may  follow  his  property  into  the  new 
corporation,  or,  at  his  option  recover  a  money  judgment  for  the 
value  of  his  interest  in  the  old  corporation  as  represented  by  a 

3  In  re  Anglo-Continental  Supply  the  amount  paid  for  it  from  him, 
Co.,  L.  E.    [1922]    2  Ch.  Div.  723.  ,  especially    where    they    turned    it 

4  Provision  in  contract  for  the  over  to  the  new  corporation,  which 
formation  of  a  new  corporation  paid  them  for  it  in  full.  Warner 
and  the  turning  over  of  all  of  the  v.  Powers,  199  N.  T.  App.  Div. 
stock    of    an    existing    corporation  475,  192  N.  Y.  Supp.  141. 

to  it,  that  one  of  the  parties  B  Sale  set  aside  where  the  re- 
should  purchase  the  stock  of  stock-  organization  plan,  in  effect,  in- 
holders  of  the  old  corporation  who  volved  a  complete  forfeiture  of 
refused  to  exchange  it  for  stock  the  preferred  stock,  and  did  not 
of  the  new  corporation,  held  to  give  equal  rights  of  participation 
contemplate  a  purchase  by  him  in  the  new  company  to  the  holders 
for  the  benefit  of  the  new  eorpo-  of  the  common  stock.  Bagleson  v. 
ration  and  not  for  his  individual  Pacific  Timber  Co.,  270  Fed.  1008, 
benefit,  so  that,  where  other  par-  citing  7  Fletcher  Cyc.  Corp., 
ties  to  the  contract  purchased  §  4866. 
such  stock,  they  could  not  recover 
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like  interest  in  the  new.®  And  the  value  of  the  good  will  of  the 
old  corporation  is  to  be  considered  in  fixing  the  value  of  his 
interest  where  the  new  company  continues  the  business  without 
interruption  and  so  has  the  benefit  of  it.' 

III.    THE  REORGANIZATION  AGREEMENT 

§  4874.  Validity  of  agreement — In  general.  "Where  a  re- 
ceiver has  been  appointed  as  a  result  of  dissensions  among  the 
stockholders,  the  court  will  not  approve  a  reorganization  which 
would  result  in  re-establishing  the  same  situation  in  respect  to 
the  stockholders  as  existed  when  the  suit  in  which  the  receiver 
was  appointed  was  begun.' 

VIII.    RIGHTS  OF  STOCKHOLDERS 

§  4932.  Right  to  participate  in  reorganization — ^Where  re- 
organization is  in  connection  with  judicial  or  execution  sale. 

Under  the  Maine  statute,  where  a  mortgage  covering  all  of  the 
property  of  a  corporation  for  which  a  receiver  has  been  ap- 
pointed is  foreclosed  and  the  property  is  ordered  sold,  and  the 
bondholders  form  a  new  corporation  to  take  over  the  property, 
all  of  the  rights  of  the  stockholders  of  the  old  corporation  in  its 
property  are  transferred  to  the  stockholders  of  the  new  corpora- 
tion.^ 

§4934.  Liability  of  stockholders  for  debts  of  old  or  new 
corporations.  Stockholders  in  the  new  corporation  who  were 
also  stockholders  in  the  old  cannot  be  held  liable  on  the  contracts 
of  the  old  corporation  where  it  does  not  appear  that  they  ex- 
pressly assumed  its  debts  nor  that  any  of  its  assets  have  gone 
into  their  hands. ^^ 

X.    RIGHTS  OF  UNSECURED  CREDITORS 

§  4948.  In  general.  The  formation  of  a  new  corporation  and 
the  conveyance  of  all  the  assets  of  the  old  corporation  to  it  may 

BLanger    v.     Fargo     Mercantile  483,    certiorari    denied    255    U.    S. 

Co.,  —  N.  D.  — ,  186  N.  W.  104.  571,  65  L.  Ed.  791  (mem.  dee.). 

1  Method   of   valuation   of   good  9  Clifford  v.  Androscoggin  &  K. 

will  determined.     Langer  v.  Fargo  R.  Co.,  121  Me.  15,  115  Atl.  511. 

Mercantile   Co.,  —  N.  D.  — ,   186  10  Meeks    v.    Arkansas    Light    & 

N.  W.  104.  Power   Co.,    147   Ark.    232,    227   S. 

8  Hartmann  v.  Masters,  269  Fed.  W.'  405. 
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be  fraudulent  as  regards  the  rights  of  the  creditors  of  the  old 
corporation.^^ 

§  4949.  Preferring  stockholders  as  argainst  unsecured  credi- 
tors— General  rule.^*  No  scheme  of  reorganization  can  be  up- 
held which  contemplates  the  transfer  to  the  original  stock- 
holders of  stock  in  the  new  corporation  unburdened  by  the  debts 
of  the  old  corporation.^*  Where  there  is  a  reorganization,- 
whether  by  private  agreement  or  after  a  judicial  sale,  in  which 
stockholders  in  the  old  company  obtain  an  interest  in  the  new 
company  by  virtue  of  and  in  consideration  of  their  old  stock, 
and  thus  receive  from  that  stock  a  benefit  to  which  they  are  not 
entitled  until  after  payment  of  all  debts  due  by  the  old  company, 
unsecured  creditors  who  are  not  paid  and  for  whom  no  provi- 
sion is  made  in  the  reorganization  may  subject  the  subordinate 
interests  of  the  old  stockholders  in  the  property  transferred  to 
the  new  company  to  the  payment  of  their  claims.^*    It  is  only 


11  Meridian  Amusement  Co.  v. 
Home  Theater  Co.,  215  111.  App.  479. 

Evidence  held  to  sustain  finding 
that  there  was  no  such  gross  un- 
dervaluation of  the  assets  of  the 
old  company  transferred  to  the 
new  as  to  make  the  transfer  con- 
structively fraudulent  as  to  the 
holder  of  a  contingent  claim 
which  subsequently  ripened  to  an 
enforceable  debt.  Oehring  v.  Fox 
Typewriter  Co.,  272  Fed.  833. 

12  Pla,n  for  reorganization  of  in- 
solvent railroads  in  hands  of  re- 
ceivers whereby  general  creditors 
were  to  receive  preferred  stock 
and  stockholders  were  to  receive 
common  stock  in  the  reorganized 
company  held  fair  to  such  cred- 
itors. P.  E.  Walsh  Tie  &  Timber 
Co.  V.  Missouri  Pae.  Ey.  Co.,  280 
Fed.   38. 

Statement  in  application  by  re- 
organized company  to  Public  Serv- 
ice Commission  for  permission  to 
issue  stock  and  bonds  that  the 
assets  of  insolvent  railroad  com- 
panies   which    it    took    over    were 


worth  an  amount  which  was  suffi- 
cient to  have  provided  for  the  pay- 
ment 6t  all  of  the  general  cred- 
itors of  such  railroad  companies 
in  full,  held  not  to  show  that  such 
creditors  should  be  paid  in  cash, 
in  view  of  the  fact  that  such  com- 
panies had  been  adjudged  in- 
solvent, that  they  were  unable  to 
raise  funds  to  pay  their  debts, 
that  if  their  properties  had  been 
sold  independently  of  the  reor- 
ganization the  general  creditors 
would  have  received  nothing,  and 
that  such  statement  was  made  on 
the  expectation  that  the  railroads, 
as  reorganized,  would  continue  in 
operation  and  thus  be  enabled  to 
ultimately  discharge  their  obliga- 
tions. P.  E.  Walsh  Tie  &  Timber 
Co.  V.  Missouri  Pac.  Ey.  Co.,  280 
Fed.  38. 

IS  Male  V.  Atchison,  T.  &  S.  F. 
E.  Co.,  230  N.  Y.  158,  15  A.  L;  E. 
1098,  129  N.  E.  458,  aff'g  179  N. 
Y.  App.  Div.  87,  166  N.  Y.  Supp. 
593. 

14  Oehring    v.    Fox    Typewriter 
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the  benefit  received  by  the  old  stockholders  in  consideration  for 
their  old  stock  which  is  subject  to  the  old  debts.^*  If  the  interest 
of  the  old  stockholders  in  the  property  transferred  to  the  new 
is  valueless,  the  creditor  gets  nothing.  If  it  is  valuable,  he 
merely  subjects  that  which  the  law  had  originally  and  con- 
tinuously made  liable  for  the  corporate  liabilities.^*  The  fact 
that  a  creditor's  claim  is  contingent  at  the  time  of  the  transfer 
of  assets  to  the  new  company  does  not  bar  him  from  later  pro- 
ceeding as  a  defrauded  creditor.^'  Where  there  is  a  stock- 
holders' reorganization  through  a  judicial  sale,  and  the  value  of 
the  property  transferred  to  the  new  company  exceeds  the  amount 
paid  for  it  by  an  amount  more  than  sufficient  to  pay  all  the 
creditors  of  the  old  company,  and  the  receivers  of  the  old  com- 
pany before  the  sale,  and  the  new  company  after  the  sale,  pay 
the  rent  under  a  lease  to  the  old  company  until  after  the  time 
fixed  for  filing  claims  against  the  old  company  in  the  proceed- 
ings in  which  the  sale  was  ordered  has  expired,  the  lessor  may 
subject  assets  received  by  the  new  company  from  the  old  to 
the  payment  of  rent  afterwards  accruing  under  the  lease.  The 
new  corporation,  in  such  case  will  not  be  permitted  to  benefit 
by  its  own  act  which  sets  in  motion  the  default  which  matures 
the  contingent  claim  of  the  lessor  into  an  absolute  liability.^* 
Where  the  old  company  had  actual  notice  of  the  existence  of  a 
contingent  claim  and  the  new  company  was  chargeable  with 
notice  of  it  by  reason  of  the  knowledge  of  its  stockholders  and 
promoters,  and  no  provision  was  made  for  its  payment  along 
with  the  other  debts  because  it  was  not  believe^  that  it  would 
ever  ripen  into  an  absolute  liability,  and  the  creditor  had  no 
actual  or  constructive  notice  of  the  transfer  of  the  assets  of 
the  old  company  to  the  new,  and  the  new  company  continued 
the  business  of  the  old  company  under  the  same  name  and  with 
no  indicia  of  a  change,  it  was  held  that  the  .creditor,  on  the 
ripening  of  his  claim  into  an  absolute  liability,  was  entitled  to 
be  restored  to  the  position  he  would  have  occupied  if  he  had  re- 
ceived notice  of  the  transfer  and  had  had  an  opportunity  to 

Co.,  272  Fed.  833;  Howard  v.  Max-  269  Fed.  292,  aff'd  275  Fed.  53. 

well  Motor  Co.,  269  Fed.  292,  aff'd  ITOehring    v.    Fox    Typewriter 

275  Fed.  53.                             '  Co.,  272  Fed.  833. 

l^Oehring    v.    Fox    Typewriter  18 Howard     v.     Maxwell.    Motor 

Co.,  272  Fed.  833.  Co.,   Inc.,   275   Fed.   53,   aff'g   269 

16  Howard  v.  Maxwell  Motor  Co.,  Fed.  292. 
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protect  his  interests,  and  hence  to  be  given  a  right  to  participate 
in  fixing  the  realizable  value  of  the  assets  transferred  to  the 
new  company  as  at  a  public  sale,  and  to  have  provision  for  pre- 
serving the  surplus,  if  any,  over  the  amount  necessary  to  pay 
the  debts  which  could  be  given  priority  over  him  preserved  for 
the  satisfaction  of  any  judgment  which  he  might  obtain.^' 

§  4950.  —  Limitations  of  rule.  There  is  no  fraud  against 
creditors  because  stock  in  the  new  company  is  issued  to  stock- 
holders in  the  old  company,  where  they  pay  cash  in  full  for 
their  new  stock  and  receive  nothing  in  exchange  for  their  old 
stock.2» 

XI.    EFFECT  AS  CONTINUATION  OF  CORPORATION  OR  CREATION  OF  NEW 

COEPOBATION 

§  4960.  Amendment  of  charter  as  creating  new  corporation 
— Mere  change  in  name  of  corporation.*^ 

Xn.    RIGHTS,  POWERS  AND  DUTIES  OP  NEW  COMPANY 

§  4965.  What  property  passes  to  new  company — In  general. 

Where  on  the  expiration  of  the  term  of  a  charitable  corporation 
formed  to  conduct  an  orphan  asylum,  a  new  corporation  is 
formed  under  a  slightly  different  name  for  the  purpose  of  eon- 
ducting  and  which  continues  to  conduct  the  same  asylum,  a  court 
of  equity  will  regard  the  new  corporation  as  a  continuation  of 
the  former  one  and  therefore  as  entitled  to  receive  a  testamentary 
gift  to  the  former  one.** 

§  4970.  Contracts  of  old  company  as  continuing  in  favor  of 
new  company.  Under  the  Maine  statute,  where  a  mortgage 
covering  all  of  the  property  of  a  corporation  for  which  a  re- 
ceiver has  been  appointed  is  foreclosed  and  the  property  is 
ordered  sold,  and  the  bondholders  form  a  new  corporation  to 
take  over  the  property,  a  lease  to  the  old  corporation  is  assigned 
to  the  new  one  by  operation  of  law.*'    Of  course  a  lease  running 

19  Oehring  v.  Fox  Typewriter  22  In  re  Scrimger  '3  Estate,  — 
Co.,  272  Fed.  833.                                     Cal.  — ,  206  Pac.   65. 

20  Oehring  v.  Fox  Typewriter  23  Clifford  v.  A,ndroseoggiii  &  K. 
Co.,  272  Fed.  833.                                      E.  Co.,  121  Me.  15,  115  Atl.  511. 

21  See  §  4984,  infra. 
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to  the  old  corporation  which  is  assigned  to  the  new  one  by 
operation  of  law  may  be  forfeited  by  the  lessor  on  account  of 
such  assignment  where  it  expressly  so  provides.*** 

§  4971.  Succession  to  causes  of  action  existing  in  favor  of 
old  company .26 

§  4978.  ,Duty  to  issue  or  deliver  stock. ^^  Where  on  the  ex- 
piration of  the  charter  of  a  bank,  a  majority  of  its  officers,  stock- 
holders and  directors  organize  a  new  corporation  under  an 
arrangement  whereby  it  is  to  take  over  the  assets  of  the  old  bank 
and  issue  shares  of  its  stock  in  exchange  for  those  of  the  old 
corporation,  and  the  new  corporation  and  its  successors  fail  to 
issue  stock  to  an  estate  owning  stock  in  the  original  bank,  al- 
though knowing  of  such  ownership,  the  estate  may  compel  such 
a  successor  to  reepgnize  it  as  a  stockholder  and  issue  it  a  new 
certificate  on  surrender  of  the  original  certificate  held  by  it, 
and  to  account  for  accrued  dividends.^'''  The  estate,  as  a  con- 
dition precedent  to  enforcing  its  cause  of  action,  must  tender 
the  original  certificate  and  demand  stock  in  the  new  corpora- 
tion and  accrued  dividends.^*  If  at  the  time  when  its  cause  of 
action  accrues,  there  is  no  personal  representative  of  the  estate 
in  whom  it  can  vest  or  who  can  make  the  required  tender  and 
demand,  the  statute  of  limitations  will  not  commence  to  run 
until  one  is  appointed.*® 

XIII.   LIABILITIES  OF  NEW  COMPANY 

§  4982.  Express  assumption  of  debts — In  general.  An  agree-, 
ment  by  a  reorganization  committee,  made  to  procure  the  dis- 

24  As    where    it    provides    for    a  27  Seymour      v.      Mechanics      & 

forfeiture      in     case     the      estate  Metals  Nat.  Bank  of  City  of  New 

created    thereby    shall    be    taken  York,    199   N.   Y.    App.    Div.    707, 

from   the   lessee   by   a   process   of  192  N.  Y.  Supp.  588. 

law    or    by   proceedings   in    bank-  28  Seymour      v.      Mechanics      & 

ruptey   and   insolvency,    or   other-  Metals  Nat.  Bank  of  City  of  New 

wise.     Clifford  v.  Androscoggin  &  York,    199    N.   Y.    App.   Div.    707, 

K.  E.   Co.,   121   Me.   15,   115   Atl.  192  N.  Y.  Supp.  588. 

5ll.  29  Seyinour      v.      Mechanics      & 

26  Eight  to  defend  actions  pend-  Metals  Nat.  Bank  of  City  of  New 

ing     against     old     company,     see  York,  199  N.  Y.  App.  Div.  707,  192 

§  5617,  infra.  N.   Y.   Supp.   588. 

26  See  also  §  5593,  infra. 
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charge  of  a  receiver  and  embodied  in  the  decree  discharging  him, 
that  the  reorganized  corporation  would  assume  all  contracts, 
undertakings  and  commitments  made  or  adopted  by  the  receiver, 
and  would  defend  on  behalf  of  the  receiver  all  actions,  suits  or 
litigations  to  which  he  was  or  might  be  a  party,  was  held  to 
provide  for  assumption  of  liability  to  third  persons,  and  not 
merely  for  indemnification  of  the  receiver.'"  And  a  provision 
in  the  decree  discharging  the  receiver  requiring  persons  having 
claims  against  the  corporation  or  the  receiver  to  present  them 
within  a  specified  length  of  time  was  held  merely  to  bar  claims 
not  filed  from  participating  in  the  receivership  estate,  and  not 
to  prevent  their  enforcement  against  the  reorganized  corpora- 
tion under  such  circumstances.'^ 

§  4984.  Liability  where  new  company  merely  a  continuation 
of  old  company — General  rule.  The  new  corporation  is  liable 
for  the  debts  of  the  old  where  it  is  merely  a  reorganization  or 
continuation  of  the  old  corporation,  and  hence  is  the  same  person 
in  law,  especially  where  it  has  in  express  terms  or  by  necessary 
implication  assumed  them.'''  "In  order  to  recover  from  a  cor- 
poration of  one  name  the  obligations  of  a  corporation  of  another 
name,  upon  the  theory  that  the  former  is  a  mere  continuation  of 
the  latter,  it  must  appear  that  the  former  is  the  same  legal  entity 
as  that  whose  obligation  is  sought  to  be  charged  upon  it  as  one 
of  its  own ;  that  is  to  say,  it  must  be  the  same  legal  person,  having 
a  continued  existence  under  a  new  name."  If  the  defendant  cor- 
poration is  the  same  legal  entity  as  the  debtor  corporation, 
there  is  a  personal  and  direct  liability  on  the  part  of  the  de- 
fendant, and  it  may  be  held  responsible  in  suits  instituted  against 
it  by  non judgment  creditors.  "But  if  the  defendant  from  whom 
a  recovery  is  sought  is  not  the  same  legal  entity  as  the  debtor 
corporation,  the  theory  of  continuity  of  the  corporation  will  not 
enable  a  nonjudgment  creditor  to  maintain  his  suit  against  the 
transferee."" 

30  J.   L.   Price  Brokerage   Co.   v.  Power   Co.,    147   Ark.   232,   227   S. 

Chicago,   R.   I.   &   P.    B.   Co.,   207  W.  405. 

Mo.  App.  8,  230  S.  W.  374.  33  Ozan    Lumber    Co.    v.    Davis 

31J.  L.  Price  Brokerage   Co.   v.  Sewing  Maeh.  Co.,  284  Fed.  161. 

Chicago,   E.   I.    &   P.   B.    Co.,    207  Bill  held  not  to   show  that  the 

Mo.  App.  8,  230  S.  W.  374.  defendant  was  the  same  legal  per- 

32  Meeks   v.    Arkansas   Light    &  son  as  the  debtor  corporation,  hav- 
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§  4985.  —  Transfer  as  fraudulent  as  to  creditors  of  old  com- 
pany. A  transfer  of  a  portion  of  the  property  of  an  insolvent 
corporation  to  a  new  corporation  organized  for  that  purpose 
by  the  officers  of  the  old  corporation,  and  having  no  other  prop- 
erty than  that  so  transferred,  in  consideration  for  stock  in  the 
new  corporation  is  in  fraud  of  the  creditors  of  the  old  corpo- 
ration and  void  as  to  them.**  Where  the  assets  of  a  corporation 
are  purchased  for  the  benefit  of  a  new  corporation  formed  to 
take  over  its  business  and  assets,  any  prima  facie  presumption 
of  fraud  arising  from  the  fact  that  the  directors  of  the  new  cor- 
poration are  stockholders  and  directors  of  the  old  is  overcome 
by  proof  that  the  old  corporation  received  full  value  for  the 
property.** 

§  4986.  —  Contracts  of  old  company  as  binding  on  new  com- 
pany. A  corporation  which  is  merely  a  reorganization  or  con- 
tinuation of  another  corporation  is  liable  on  the  contracts  of  the 
latter,  especially  where  it  expressly  or  by  reasonable  implication 
assumes  its  debts.*^  A  corporation  cannot  be  relieved  of  its 
obligations  by  the  transfer  of  all  of  its  assets  to  another  corpo- 
ration organized  by  its  stockholders.  And  where  the  owners  of 
all  of  the  stock  of  a  corporation  form  a  new  corporation  and 
convey  all  of  the  assets  of  the  old  corporation  to  it,  both  corpo- 
rations may  be  enjoined  from  violating  restrictive  covenants 
in  a  lease  previously  executed  by  the  old  corporation.*'''  A  pro- 
vision in  a  decree  in  receivership  proceedings  against  an  insur- 
ance company,  made  pursuant  to  a  plan  for  reorganization,  that 
if  the  holder  of  any  so-called  annuity  certificate  issued  by  the 
company  failed  to  avail  himself  of  the  privilege  thereby  extended 
of  surrendering  his  certificate  and  buying  stock  in  the  re- 
organized company  for  cash  at  twice  its  par  value  within  a 
specified  time  he  would  be  barred  from  making  any  claim  of 
any  kind  against  the  company  or  its  assets  and  his  certificate 

ing    a    eontinued    existence    under  Lumber  &  Mfg.   Co.,  —  Mo.  App. 

a   new   name.      Ozan    Lumber   Co.  — ,  243  S.  W.  353. 

V.   Davis   Sewing   Mach.   Co.,    284  86  Meeks   v.   Arkansas   Light    & 

Fed.  161.  Power   Co.,   147   Ark.   232,   227   S. 

34Keedy     v.     Sterling    Electric  W.  405. 

Appliance  Co.,  —  Del.  Ch.  — ,  115  37  Meridian    Amusement    Co.    v. 

Atl.   359.  Home   Theater   Co.,   215  111.   App. 

36  Rusae    &   Burgess   v.    Miesner  479. 
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would  thereupon  be  canceled,  was  held  not  to  be  binding  on  non- 
consenting  certificate  holders  who  were  not  parties  to  the  pro- 
ceeding and  had  not  been  given  notice  thereof  nor  an  oppor-, 
tunity  to  be  heard  and  not  to  prevent  them  from  enforcing  their 
certificates  against  the  reorganized  company  or  its  assignee. 
And  it  was  further  held  that  they  were  not  estopped  from  en- 
forcing their  certificates  merely  because  they  remained  silent 
after  they  had  notice  of  such  decree  and  of  the  fact  that  the 
court  had  taken  the  position  that  it  applied  to  them,  and  of 
the  fact  that  other  certificate  holders  were  putting  in  new  money 
to  reorganize  the  company.** 

§  4988.  Liability  where  reorganization  in  connection  with 
judicial,  execution  or  trustee's  sale — General  rule.  That  the 
reorganized  company  purchases  the  property  of  a  railroad  com- 
pany, in  which  the  old  company  owned  a  majority  of  the  stock, 
at  a  foreclosure  sale  does  not  make  it  liable  for  the  debts  of 
the  railroad  company.*^ 

§  4990.  —  Contracts  of  old  company  as  binding'  on  new  com- 
pany. One  may  purchase  the  property  and  franchises  of  a 
public  utility  corporation  and  so  use  it  or  refuse  to  use  it  as  to 
make  himself  liable  for  the  obligations  of  the  former  owner  to 
operate  it.*"  A  corporation  which  purchases  the  property  and 
franchises  of  an  insolvent  public  utility  corporation  at  a  judicial 
sale  and  transfers  the  same  to  a  new  corporation,  organized  by 
it  to  take  over  such  property,  in  return  for  all  of  its  stock,  does 
not  thereby  assume  the  obligations  of  the  old  corporation,  and 
is  not  liable  on  such  obligations  unless  it  actually  assumes  them.*^ 

XV.   LACHES  AS  BAEEING  EIGHT   TO  ATTACK 

§  5001.  General  rule.  A  stockholder  who,  with  knowledge 
of  the  facts,  sits  by  and  does  nothing  until  after  a  receiver  has 

38  Sherman  v.  International  Life  41  City  of  Winfield  v.  Wichita 
Ins.  Co.,  —  Mo.  — ,  236  S.  W.  634.  Natural  Gfas  Co.,  267  Fed.  47. 

39  Male  V.  Atchison,  T.  &  S.  P.  Facts  alleged  held  not  to  show 
E.  Co.,  230  N.  Y.  158,  15  A.  L.  E.  an  assumption  of  the  obligations 
1098,  129  N.  E.  458,  aff'g  179  N.  of  an  insolvent  gas  company  to 
Y.  App.  Div.  87,  166  N.  Y.  Supp.  furnish  gas  in  accordance  with  a 
593.  franchise.      City    of    Winfield    r. 

40  City  of  Winfield  v.  Wichita  Wichita  Natural  Gas  Co.,  267  Fed. 
Natural  Gas  Co.,  267  Fed.  47.  47. 
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been  discharged  and  the  receiversliip  concluded,  and  the  com- 
pany's property  has  been  sold  and  conveyed  to  a  reorganized 
company  and  new  "liens  have  been  created  on  it  and  new  rights 
in  it  have  become  fixed,  is  barred  by  laches  from  subsequently 
attacking  the  sale  as  being  in  fraud  of  his  rights.*^ 

42  Yorks  "  V.    Altmiller,    270    Pa- 
438,  113  Atl.  415. 


1383 


CHAPTER  62 

Insolvency  and  Bankruptcy 

i.  insolvenct 

§  5008.  What  constitutes  insolvency;   presumptions  and  proof — Definitions 
of  insolvency  and  assets;   distinctions;  statutory  definitions. 

§  5012.  State  insolvency  laws  as  affected  by  enactment  of  a  federal  bank- 
ruptcy act;  present  statute. 

§  5013.  Effect  of  insolvency  of  corporations. 

§  5014.  Assignments  for  benefit  of  creditors — Power  to  make  assignments. 

§  5015.  —  Statutory  prohibitions  of  assignments. 

§  5017.  —  Manner  of  making  assignments  for  benefit  of  creditors. 

§  5020.  — Assignee  as  trustee;  property  conveyed. 

§  5022.  —  Sales  of  assigned  property. 

§  5025.  —  Accounting  by  assignee  or  trustee.  ' 

§5026.  — Effect   of  assignment;    dissolution;    suits  by  creditors. 

§  5027.  The  relation  of  creditors  to  insolvent  corporations — Trust-fund  or 
American  doctrine  as  to  assets  of  corporations. 

§  5029.  —  Nature  and   extent   of   doctrine. 

§  5030.  —  Doctrine  as  giving  creditors  liens ;   dominion  over  assets  by  sol- 
vent corporation. 

§5041.  — Rescission  of  subscriptions  for  fraud. 

§  5045.  Fraudulent   conveyances — In  general. 

§  5046.  —  Transfers  of  property  in  good  faith. 

§  5047.  —  Transfers  to  bona  fide  purchasers. 

§  5048.  —  Illustrations  of  fraudulent  conveyances.  ' 

§  5050.  —  Eight  of  creditors  to  follow  assets. 

§  5051.  —  Attacks  on  conveyances  or  transfers  by  existing  or  subsequent 
creditors. 

§  5052.  Conveyances,  transfers,  etc.,  to  directors  or  other  officers — In  general. 

§  5054.  —  Transfer  of  assets  to  other  corporations  or  to  a  partnership. 

§  5055.  Withdrawal  of  assets  by  stockholders — Eule  in  general. 
.  §  5056.  —  Payment  of  dividends. 

§  5057.  —  Purchase  of  stock  by  corporation. 

§  5059.  Eecovery  of  assets  wrongfully  transferred;  setting  aside  fraudulent 
conveyances — Duty  to  recover  assets;  remedies  of  creditors. 

§  5060.  —  Parties. 

§  5061.  —  Prerequisites  to  suits  by  creditors, 

§5062.  — Limitation  of  actions;  estoppel. 

§  5066.  Distribution  of  assets  of  insolvent  corporations ;  preferences  in  gen- 
eral— ^Equality  of  distribution. 

§  5068.  —  Claims  provable. 

§5069. — "Creditors"  entitled  to  payment;   assignments. 
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§  5070.  —  Creditors    with    collateral    or    additional    promises ;    marshaling 


§  5071.  —  Preferences  to  debts  of  receivers ;  rent. 

§  5072.  — '  Preference  to  states  or  the  United  States. 

§  5073.  Claims  for  labor,  wages  and  material. 

§  5074.  Bight  of  corporation  to  prefer  creditors — -General  rule  permitting 

preferences;   effect  of  trust-fund  doctrine. 
§  5075.  —  Eule  denying  right  to  prefer  creditors ;   trust-fund  doctrine  as 

prohibition. 
§  5077.  —  Necessity  of  good  faith  under  rule  permitting  preferences. 
§5078.  — Preferences  by  going  concerns;  what  constitutes  insolvency  pre- 
venting preferences.  ' 
§  5080.  —  Preferences  in  pursuance  of  prior  agreements. 
§  5085.  —  Notice  to  creditors  of  insolvency. 
§  5086.  Manner  of  preferring  creditors — In  general. 
§  5089.  Mortgages  as  preferences — Effect  of  Bankruptcy  Act. 
§  5093.  —  Chattel  mortgages. 
§  5096.  —  Effect  of  invalidity. 

§  5097.  Preferences  by  attachment,  execution,  supersedeas  bond,  etc. 
§  5101.  Preferences  in  assignments  for  benefit  of  creditors — ^Violations  of 

statute;  effect  of  partial  assignment. 
§  5107.  Preferences  where  banks  are  insolvent — Equality  of  distribution. 
§  5109.  —  Security  to  depositors. 

§  5111.  —  Preferences  to  trust  funds  in  hands  of  receivers  or  assignees. 
§  5112.  —  Trust  funds  mingled  with  other  funds. 
§  5113.  —  Fraud  as  establishing  trusts ;   conversion. 
§  5114.  —  Special  deposits. 
§  5115.  —  Collections. 

§  5116.  ^Checks;  receptioii  by  insolvent  bank;  acceptance. 
§  5117.  —  Public  funds. 
§  5118.  —  Preference  to  state  as  creditor. 

§  5122.  Statutory  provisions  affecting  the  validity  of  preferences — ^Arkansas. 
§  5129.  —  New  York — Present  statute  and  its  effect. 

§5133. Notice  of  insolvency;  bona  fide  purchasers. 

§  5145.  Officers   of   corporations   as   preferred   creditors — Rule   prohibiting 

preferences  after  insolvency. 
§  5146.  —  Eule  permitting  preferences. 
§  5150.  —  Knowledge  of  insolvency 
§  5152.  —  Manner  of  preferring  officers ;.  deeds  and  mortgages ;   advances ; 

transfer  of  accounts;  actions. 
§5153.  — Preferences  to  officers  liable  as  sureties,  guarantors  or  indorsers. 
§  5157.  Stockholders  as  preferred  creditors — Stockholders  as   creditors. 
§  5160.  —  Bight  to  prefer  stockholders. 
§  5161.  —  Eescission  of  subscriptions  for  fraud. 
§5165.  Beeovery  of  invalid  preferences;  accounting — ^Remedies. 
§  5166.  —  Bankruptcy  Act. 
§  5168.  —  Limitations ;  estoppel. 
§  5174.  Set-off  by  debtors   of  insolvent  corporations — ^Eight  of   set-off  in 

general. 
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§  5177.  —  Insurance  companies. 

§  5178.  —  Insolvent  banks. 

§  5180,  —  Debts  not  due  at  time  of  appointment  of  receiver  or  assignment 

fpr  benefit  of  creditors. 
§5181. — Termination  of  right;   claims  against  corporations  assigned  to 

debtors. 


II.   BANKRUPTCY 

§  5184.  Eights  of  corporations  to  become  bankrupts;  voluntary  proceed- 
ings. 

§  5190.  Involuntary  proceedings  against  corporations — Effect  of  Amendment 
of  1910. 

§  5191.  —  Unincorporated  companies. 

§  5192.  Acts  of  bankruptcy — In  general. 

§  5193.  — '  Insolvency. 

§  5194.  — Transfers  of  property  with  fraudulent  intent;  preferences. 

§  5195.  —  Assignment  for  benefit  of  creditors. 

§5196.  — Eeceiverships. 

§  5197.  — ^Admission  of  inability  to  pay  debts. 

§  5198.  Jurisdiction  of  proceedings. 

§  5199.  Estoppel  preventing  petition  for  bankruptcy. 

§  5200.  Pleading. 

§  5201.  Eeceiverships. 

§  5202.  Sales  of  assets. 

§  5203.  Claims. 

§  5204.  Effect  of  bankruptcy. 

§  5205.  Powers  and  duties  of  trustees. 

§  5206.  Setting  aside  proceedings. 

I.    INSOLVENCY 

§  5008.  What  constitutes  insolvency;  presumptions  and  proof 
— Definitions  of  insolvency  and  assets;  distinctions;  statutory 
definitions.^  "A  trader  or  a  bank  commonly  is  insolvent  when 
not  in  a  condition  to  pay  his  debts  in  the  ordinary  course,  as 
persons  carrying  on  trade  or  banking  usually  do."^  A  Kansas 
statute  provides  that  a  bank  is  deemed  insolvent,  first,  when  the 
actual  cash  market  value  of  its  assets  is  insufficient  to  pay  its 
liabilities;  second,  when  it  is  unable  to  meet  the  demands  of  its 
creditors  in  the  usual  and  ordinary  manner;  third,  when  it  shall 
fail  to  make  good  its  reserve  as  required  by  law.^ 

1  See  also  §  5253,  infra.  8  State   v.  Wilson,  —  Kan.  — , 

2  Steele   v.   Allen,  —  Mass.  — ,      196  Pac.  758. 
134  N.  E.  401. 
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§  5012i.  State  insolvency  laws  as  affected  by  enactment  of  a 
federal  bankruptcy  act;  present  statute.*  As  a  general  rule 
state  insolvency  laws  are  suspended  by  the  Federal  Bankruptcy 
Law  and  made  inoperative  during  the  time  such  bankruptcy  law 
exists.* 

§  5013.  Effect  of  insolvency  of  corporations.  Where  the  in- 
solvent corporation  is  a  bank,  statutory  provisions  relating  to 
the  liquidation  of  the  affairs  of  banks  are  controlling,  and  other 
insolvency  laws  and  statutory  methods  of  dissolving  corporations 
must  yield  to  them.^  The  Kansas  statute  making  it  the  duty 
of  the  bank  commissioner  to  take  charge  of  a  bank  immediately 
upon  a  showing  of  insolvency  or  of  a  wilful  violation  of  the 
banking  act  by  its  ofSeers,  does  not  require  the  closing  of  the 
bank  under  such  circumstances,  nor  deprive  the  commissioner 
of  his  discretionary  power  to  take  such  steps  to  meet  a  particular 
situation  as  may  be  called  for  by  the  circumstances.'' 

§  5014.  Assignments  for  benefit  of  creditors — Power  to  make 
assignments.*  A  valid  assignment  for  the  benefit  of  creditors 
cannot  be  rendered  invalid  by  the  subsequent  neglect  of  the 
assignee  to  properly  discharge  his  duties  under  the  assign- 
ment.' 

§  5015.  —  Statutory  prohibitions  of  assignments.  The  Ala- 
bama statute  providing  that  any  disposition  of  property  by 
which  a  debtor  conveys  all  or  substantially  all  of  his  property 
subject  to  execution,  in  payment  of,  or  as  the  security  for  a 
prior  debt  is  to  be  regarded  as  a  general  assignment  is  not 
intended  to  declare  conveyances  of  the  character  specified 
fraudulent  or  void,  but  merely  to  blot  out  intended  preferences 
or  priorities.    It  does  not  contemplate  an  avoidance  of  the  trans- 

4  Effect   of    appointment    of   re-  6  Valley    Bank   v.    Malcolm,    23 

ceiver  on  right  of  corporation  to  Ariz.   395,   204  Pae.   207. 

file  voluntary  petition,  see  §5184,  7  State   v.   Wilson,  — ■  Kan.  ■— , 

infra.  196  Pac.   758. 

6  Morgan  v.  State,  154  Ark.  273,  «  See  also  §  5015,  infra. 

242     S.     W.     384;     Scandinavian-  9  Golden   Rod   Oil   Co.  No.  1  v. 

American     Bank     v.     Wentworth  Noble,  —  Tex.  Civ.  App.  j— ,  233 

Lumber  Co.,  101  Ore.  158,  199  Pae.  S.   W.   524. 
626. 
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fer,  but  an  affirmance  of  it  so  as  to  make  it  inure  to  all 
creditors  alike.  And  for  this  reason  it  has  been  held  not  to  apply 
in  a  proceeding  by  a  trustee  in  bankruptcy  to  have  a  mortgage 
set  aside  as  a  preference,  since  the  trustee  is  only  empowered  by 
the  bankruptcy  law  to  avoid  transfers  as  for  fraud  or  as  pref- 
erences.^* To  come  within  the  statute,  a  mortgage  or  conveyance 
must  embrace  substantially  all  of  the  debtor 's  property ,^^ 

§5017.  — Manner  of  making  assignments  for  benefit  of 
creditors.^®  In  Missouri  a  debtor  in  failing  circumstances  is 
only  allowed  by  assignment  to  place  his  property  beyond  the 
reach  of  his  creditors  by  making  a  general  assignment  of  all 
his  property,  when  he  does  so  for  the  benefit  of  his  creditors 
by  devoting  it  fairly  to  the  payment  of  his  debts,  and  not  with 
a  view  to  his  own  advantage  by  forcing  them  to  release  their 
claims  for  less  than  the  amount  due.^'  And  provisions  in  an 
assignment  for  creditors  that  the  assets  conveyed  to  the  trustee 
shall  only  be  distributed  to  such  creditors  as  shall  consent  to 
be  bound  by  the  terms  of  the  assignment  and  shall  accept  the 
distribution  under  the  instrument  in  full  satisfaction  of  all  their 
claims  against  the  assignor  and  that  the  distributive  share  of 
any  creditor  who  shall  not  consent  to  the  trust  agreement  shall 
be  returned  to  the  assignor  are  void.** 

§  5020.  — Assignee  as  trustee;  property  conveyed.**  A  vol- 
untary assignee  is  not  a  purchaser  for  value  and  takes  subject 
to  existing  liens  in  favor  of  persons  not  parties  to  the  assign- 
ment,** especially  where  the  assignment  directs  him  to  pay  all 

10  In  re  Giocers'  Baking  Co.,  14  M.  L.  Barrett  &  Co.  v.  Chil- 
266  Fed.  900,  afC'd  277  Fed.  1015.      ton,  —  Mo.  App.  — ,  241   S.  W. 

11  In   re    Grocers '    Baking    Co.,      434. 

366  Fed.  900,  aff'd  277  Fed.  1015.  16  Estoppel   of   creditor  to   par- 

12  See  also  §  5195,  infra.  ticipate  in  distribution  by  failure 
Vague    and    unexecuted    instru-      to    assert    his    claim    in    a    suit 

ment  in  relation  to  stock  held  brought  by  trustees  for  the  pur- 
in  trust  for  a  corporation  held  not  pose  of  administering  the  trust, 
to  have  created  a  trust  therein  in  Hartley  v.  Ault  Woodenware  Co., 
favor  of  a  corporate  creditor.  91  W.  Va.  536,  113  S.  B.  901. 
Goodwin  v.  Bode,  177  Wis.  275,  16  A  trustee  to  whom  a  cor- 
189  N.  W.  130.  poration  assigned  all  of  its  prop- 
IBM.  L.  Barrett  &  Co.  v.  Chil-  erty,  including  premises  held 
ton,  —  Mo.  App.  — ,  241  S.  W.  under  an  unrecorded  lease,  was 
434.  held    to    take    subject    to    a    lien 
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legal  or  equitable  liens  against  the  assigned  property.^''  An  as- 
signee cannot  maintain  a  suit  to  recover  funds  paid  out  as  the 
result  of  an  ultra  vires  transaction  where  the  corporation  itself 
could  not  have  done  so.^^ 

§  5022.  —  Sales  of  assigned  property.  The  acceptance  of 
the  assignment  Joy  the  assignee  authorizes  him  to  sell  the  prop- 
erty, or  so  much  of  it  as  is  necessary,  for  the  payment  of  the 
debts.^'  Purchasers  from  the  assignee  are  not  bound  to  see  to 
the  application  of  the  proceeds  to  the  payment  of  the  debts  of 
the  creditors  for  whose  benefit  the  assignment  is  made.*" 

§  5025.  —  Accounting  by  assignee  or  trustee.  If  the  assignee 
or  trustee  fails  ■'o  perform  the  duties  of  his  trust,  he  may  be 
held  responsible  by  the  assignor  or  by  the  creditors  for  whose 
benefit  the  assignment  was  made.*^  Whether  or  not  the  assignee 
has  faithfully  administered  his  trust  and  collected  all  recover- 
able demands  due  to  the  estate  is  not  open  to  inquiry  in  an  action 
by  him  against  officers  of  the  corporation  to  recover  for  losses 
due  to  their  mismanagement  and  illegal  acts.*''  In  the  absence 
of  statute,  the  expenses  of  administering  the  trust  are  not  taxable 
against  those  found  to  be  indebted  or  liable  to  the  insolvent  as- 
signor.** 

given   to  the   lessor   by   the   lease  20  Purchasers  from  a  creditor  to 

upon  all  the  property  of  the  cot-  whom   an   oil  lease   had   been    as- 

poration   as   security  for  the  pay-  signed    to    sell   it    and    apply    the 

ment    of   rent,   so   that   the   lessor  proceeds   equally   to   the   payment 

was  entitled  to  enforce   such  lien  of   the   assignee's   claim   and  that 

against   the   proceeds   of   the   sale  of  another  creditor  are  not  bound 

of  such  property  in  the  trustee's  to  do  so.     Golden  Rod  Oil  Co.  No. 

hands,  for  rent  accruing  after  the  1  v.  Noble,  —  Tex.  Civ.  App.  — , 

trustee     took     possession     of     the  233    S.    W.    524. 

leased  premises.     Ferguson  v.  Mc-  21  Golden  Eod  Oil  Co.   No.   1  v. 

Key,  216  111.  App.  132.  Noble,  —  Tex.   Civ.  App.  — ,  233 

17  Ferguson   v.   McKey,   216  111.  S.    W.    524. 

App.  132.  22  Zimmerman  v.  McMurphy,  111 

18  Memphis   Lumber    Co.    v.    Se-      Kan.  654,  208  Pac.  642. 

cuTity  Bank  &  Trust  Co.,  143  Tenn.  28  Zimmerman  v.  McMurphy,  111 

136,  226  S.  W.  182.  Kan.  654,  208  Pac.  642. 

19  Golden  Eod  Oil  Co.  No.  1  v. 
Noble,  —  Tex.  Civ.  App.  — ,  233 
S.  W.   524. 
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§5026.  — Effect  of  assignment;  dissolution;  suits  by  credi- 
tors. A  valid  assignment  places  the  title  to  the  property  in 
the  assignee  for  the  purpose  of  the  tnist.^* 

§  5027.  The  relation  of  creditors  to  insolvent  corporations — 
Trust-fund  or  American  doctrine  as  to  assets  of  corporations.^* 

The  assets  of  an  insolvent  corporation  are  a  trust  fund  for  the 
benefit  of  its  creditors.*® 

§  5029.  —  Nature  and  extent  of  doctrine.  The  principal 
office  of  the  trust-fund  doctrine  is  to  preserve  the  assets  of  a 
corporation  as  a  fund  for  the  payment  of  the  corporate  debts, 
when  such  assets,  or  some  part  .thereof,  have  been  wrongfully 
diverted  by  the  officers  and  agents  of  the  corporation.  And  it 
has  no  application  where  all  the  assets  of  the  corporation  are 
being  administered  as  a  trust  fund  for  the  benefit  of  the  credi- 
tors, exclusive  of  the  stockholders,  and  no  suggestion  is  made  of 
diverted  or  concealed  assets  which  should  be  covered  into  the 
fund.27 

§  5030.  —  Doctrine  as  giving  creditors  liens ;  dominion  over 
assets  hj  solvent  corporation.  The  assets  of  a  corporation  are 
a  trust  fund  for  the  payment  of  its  debts  upon  which  its  credi- 
tors have  an  equitable  lien,  both  as  against  stockholders  and 
all  transferees,  except  those  purchasing  in  good  faith  and  for 
value.**  The  rule  that  the  assets  of  a  corporation  constitute  a 
trust  fund  for  the  benefit  of  its  creditors  does  not  mean  that  the 
general  creditors  have  any  lien  upon  the  corporate  assets.*' 

24  Golden  Eod  Oil  Co.  No.   1  v.  N.    Y.    Supp.    22;    Gantenbein    v. 

Noble,  —  Tex.   Civ.  App.  — ,  233  Bowles,  103  Ore.  277,  203  Pac.  614; 

S.  "W.  524.  Willis    v.    Mann    Const.    Co.,    145 

26  See  article  "Safeguarding  the  Tenn.  318,  236  S.  W.  282;  Adcock 

Creditors   of   Corporations"  in   36  v.  New  Crystal  Ice  Co.,  144  Tenn. 

Harvard  Law  Review  509.  511,    234    S.    W.    336;    Atwood    v. 

26  Perrine  Sawmill  Co.  v.  Powell,  McKenzie  -  Waterhouse      Co.,      — 

207    Ala.    447,    93    So.    33;    Valley  "Wash.  — ,  206  Pae.  978. 

Bank  v.  Malcolm,  23  Ariz.  395,  204  2VUpham   v.   Bramwell,  —  Ore. 

Pac.  207;   American  Ey.  Exp.  Co.  — ,    209   Pae.    100. 

V.  Com.,   190   Ky.   636,   228   S.   W.  28  Sherill  Hardwood  Lumber  Co. 

433;  Brooks  v.  Buys,  217  Mich.  263,  v.  New  York  Bottle  Box  Co.,  118 

186  N.  W.  472;   Sherill  Hardwood  N.  Y.  Misc.  636,  195  N.  Y.  Supp. 

Lumber   Co.   v.   New   York  Bottle  22. 

Box  Co.,  118  N.  Y.  Misc.  636,  195  89  Eusse    &   Burgess   v.    Miesner 
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§  5041.  —  Rescission  of  subscriptions  for  fraud.^" 

§  5045.  Fraudulent  conveyances — In  general.  Any  dispo- 
sition of  the  assets  of  the  corporation  to  deplete  the  estate  is  a 
fraud  upon  its  creditors  whether  so  intended  by  the  participants 
therein  or  not.'^  The  provision  of  the  Alabama  statute  that 
all  instruments  made  to  hinder,  delay  or  defraud  creditors  are 
void  as  to  the  creditors  is  merely  declaratory  of  the  common-law 
rule.'*  The  Oklahoma  statute  provides  in  substance  that  every 
conveyance  of  real  estate  made  without  a  fair  and  valuable  con- 
sideration, or  made  in  bad  faith  or  for  the  purpose  of  hindering, 
delaying  or  defrauding  creditors,  shall  be  void  as  against  persons 
to  whom  the  maker  is  at  the  time  indebted  or  under  any  legal 
liability.®' 

§  5046.  —  Transfers  of  property  in  good  faith.  An  insolvent 
corporation  may  make  a  valid  conveyance  of  its  property  in 
good  faith,  upon  adequate  consideration,  and  the  purchaser  will 
take  such  property  discharged  of  any  trust  in  favor  of  the  cor- 
poration's creditors.'*  The  assumption  by  the  purchaser  of 
liabilities  of  the  selling  corporation  is  a  valid  consideration  and 
good  as  against  the  corporation's  creditors  if  the  liabilities  as- 
sumed bear  a  fair  relation  in  value  to  the  assets  so  transferred.'^ 

§  5047.  —  Transfers  to  bona  fide  purchasers.  Property  con- 
veyed to  an  innocent  purchaser  for  a  fair  and  reasonable  price 
is  not  subject  to  the  claims  of  creditors.'® 

§  5048.  —  Illustrations  of  fraudulent  conveyances.  A  con- 
veyance of  real  estate  to  secure  past  indebtedness  and  with  a 
view  of  obtaining  future  advances  is  not  a  fraudulent  convey- 

Lumber  &  Mfg.   Co.,  —  Mo.  App.  34  Russe    &   Burgess    v.    Miesner 

— ,  243  S.  W.  353.  Lumber  &  Mfg.  Co.,  —  Mo.  App. 

30  See    §  636,   supra.  — ,  243  S.  W.  353. 

81  In  re  Eilers  Music  House,  270  35  As     where     they     amount     to 

Fed.   915,   274  Fed.   330,   leave   to  much  more  than  the  value  of  the 

file  motion  for  writ  of  prohibition  property.       Eusse     &     Burgess     v. 

denied   257   TJ.   S.   613,    66   L.   Ed.       Miesner  Lumber   &    Mfg.    Co.,    

397,    certiorari    denied    257    TJ .  S.  Mo.  App.  — ,  243  S.  W.  353. 

646,   66   L.   Ed.    414    (mem.    dec).  36Burkholder  v..  Okmulgee   Coal 

32 In    re    Grocers'    Baking    Co.,  Co.,  82  Okla.  80,  196  Pae.  679. 
266  Fed.  900,  aiJ'd  277  Fed.  1015. 

■33  Burkholder  v.  Okmulgee  Coal 
Co.,  82  Okla.  80,  196  Pac.  679. 
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ance  so  as  to  constitute  an  act  of  bankruptcy,  if  made  in  good 
faith  and  without  any  fraudulent  design  to  hinder  or  delay 
creditors  in  the  collection  of  their  .claims.*'  Under  some  of  the 
so-called  bulk  sales  laws  sales  of  stocks  of  merchandise  in  bulk 
without  complying  with  the  provisions  of  the  statute  are  con- 
clusively presumed  to  be  fraudulent  and  void  as  to  creditors 
of  the  selling  corporation.'* 

§  5050.  —  Right  of  creditors  to  follow  assets.  When  a  cor- 
poration parts  with  its  property  and  gets  nothing  in  return  which 
its  creditors  can  subject  to  the  payment  of  their  claims,  the  law 
will  follow  it  into  the  hands  of  the  taker  and  make  it  liable  to 
the  extent  of  the  value  of  the  property  received.*® 

§  5051.  —  Attacks  on  conveyances  or  transfers  by  existing 
or  subsequent  creditors.  A  cause  of  action  against  a  corpora- 
tion for  fraud  exists  at  all  tiihes  after  the  consummation  of  the 
fraud  and  the  injury  caused  thereby,  and  the  defrauded  party 
is  a  creditor  from  that  time  although  he  does  not  recover  judg- 
ment thereon  until  after  the  consummation  of  the  transfer.*" 
According  to  the  weight  of  authority,  a  person  having  a  cause 
of  action  against  a  corporation  for  tort  or  unliquidated  demand 
is  a  creditor  and  may  attack  a  fraudulent  or  unlawful  transfer 
which  injuriously  affects  his  rights.*^  Subsequent  creditors  can- 
not attack  a  transfer  made  in  good  faith  by  a  corporation  to  a 
stockholder  for  an  adequate  consideration,  where  it  does  not 
appear  that  they  extended  credit  to  the  corporation  on  the  faith 
of  its  ownership  of  the  property  transferred.*^  Corporate  assets 
wrongfully  diverted  cannot  be  recovered  by  creditors  who  be- 
came such  after  the  diversion,  or  by  an  assignee  for  their  benefit, 
unless  it  appears  that  such  diversion  was  made  for  the  purpose 
of  defrauding  them.** 

37  In  le  C.  W.  Bartleson  Co.,  275  41  Valley  Bank  v.  Malcolm,  23 
Fed.   390.  Ariz.    395,    204   Pac.    207. 

38  Keedy  v.  Sterling  Electric  Ap-  42  Phillips  v.  Carter,  266  Fed. 
pliance    Co.,   —   Del.    Ch.   — ,    115  444. 

Atl.   359.  43  Memphis   Lumber    Co.    v.    Se- 

39  American  Ey.  Exp.  Co.  v.  eurity  Bank  &  Trust  Co.,  143  Tenn. 
Com.,  190  Ky.  636,  228  S.  W.  433.       136,  226  S.  W.  182. 

40  Valley   Bank   v.    Malcolm,    23 
Ariz.  395,  204  Pac.  207. 
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§  5052.  Conveyances,  transfers,  etc.,  to  directors  or  other 
officers — In  general.**  Where  a  note  made  payable  to  an  officer 
of  a  corporation  for  a  debt  due  the  corporation  was  destroyed 
by  the  officer  in  anticipation  of  the  bankruptcy  of  the  corpora- 
tion, and  the  debt  evidenced  by  it  was  omitted  from  the  corpora- 
tion's  schedule  of  assets  in  bankruptcy,  in  order  to  conceal  said 
asset,  and  to  defraud  the  creditors  of  the  corporation,  and,  after 
the  corporation  had  been  discharged  in  bankruptcy,  the  debtor 
gave  a  new  note  to  the  officer  for  the  amount  of  the  debt,  it  was 
held  that  the  corporation's  trustee  was  entitled  to  the  proceeds 
of  the  new  note.** 

§  5054.  —  Transfer  of  assets  to  other  corporations  or  to  a 
partnership.*^ 

§  5055.  Withdrawal  of  assets  by  stockholders — Bule  in  gen- 
eral.*'' Creditors  have  a  priority  of  payment  and  a  preference 
over  any  stockholder  out  of  the  assets  of  the  corporation.*^  It  is 
the  duty  of  a  corporation  to  pay  its  debts  before  turning  over 
any  funds  possessed  by  it  to  its  stockholders.**  And  capital 
cannot  be  withdrawn  or  distributed  among  stockholders  with- 
out making  full  provision  for  the  payment  of  existing  corporate 
debts.*"  Nor  can  a  corporation  disable  itself  from  responding 
to  valid  claims  against  it  by  distributing  its  property  among 
its  stockholders.*^  An  attempted  dissolution  and  a  distribution 
of  assets  among  stockholders  and  directors  in  order  to  evade 
payment  of  any  judgment  that  may  be  recovered  in  a  pending 
action  against  the  corporation  is  an  attempted  fraud.**  If  the 
assets  or  capital  of  a  corporation  are  distributed  to  stockholders 

«  See  §  5145,  infra.  *8  Perrine  Sawmill  Co.  v.  Powell, 

45  Miller  v.  Arenz,  103  Ore.  592,       207  Ala.  447,  93  So.  33. 

206  Pac.  299.  49  Mississippi  Val.   Trust   Co.   v. 

46  See  §§  4729-4758  and  4982-  Taylor,  —  Mo.  App.  — ,  238  S.  W. 
4990,  supra.  558. 

47  Evidence  held  to  show  a  sale,  60  Lebens   v.   Nelson,    148  Minn, 
of  property  to  a  stockholder  by  a  240,  181  N.  W.  350. 
corporation  so  that  he  was  entitled  51  Pieree   v.  United   States,   255 
to    it    as    against    another    stock-  U.    S.    398,    65    L.   Ed.    697,    afE'g 
holder  and  oflScer  in  whose  favor  257  Fed.  514,  260  Fed.  158. 

the     corporation     had     confessed  62  Chatham       v.       Mecklenburg 

judgment.     Eueker  v.  Spicer,  269       Realty  Co.,  180  N.  O.  500,  105  S. 
Pa.  451,  112  Atl.  540.  E.   329. 
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or  are  withdrawn  by  stockholders  leaving  debts  unpaid,  they 
may  be  compelled  to  repay  what  they  have  received,  for  the 
benefit  of  creditors.*'  It  is  immaterial  to  the  right  of  recovery 
in  such  case  whether  the  stockholder  got  the  assets  by  fair  agree- 
ment with  his  associates,  or  by  an  act  wrongful  as  against  them.^* 
The  right  to  satisfy  judgments  against  the  corporation  out  of 
assets  in  the  hands  of  stockholders  is  not  limited  to  judgments 
arising  out  of  civil  proceedings,  but  applies  to  judgments  for 
penalties  recovered  in  criminal  proceedings.*^  And  the  United 
States  may  maintain  a  creditor's  bill  on  a  judgment  imposing  a 
fine  on  a  corporation  in  a  criminal  proceeding  against  stock- 
holders to  whom  its  assets  have  been  distributed.*® 

§5056.  — Pajrment  of  dividends.*'' 

§  5057.  —  Purchase  of  stock  by  corporation.**  It  is  a  fraud 
on  creditors  for  a  corporation  to  purchase  shares  of  its  stock 
at  a  time  when  it  is  largely  indebted  and  is  unable  to  pay  its 
debts,  and  its  receiver  may  recover  the  amount  paid  by  it  for 
such  stock.*' 

§5059.  Recovery  of  assets  wrongftdly  transferred;  setting 
aside  fraudulent  conveyances — Duty  to  recover  assets ;  remedies 
of  creditors.  A  court  of  equity  has  jurisdiction  of  a  creditor's 
suit  to  recover  assets  and  capital  distributed  to  stockholders.*' 

63  Pierce   v.   United   States,   255  ments  in   civil  cases  are  enforced 

IT.    S.    398,    65    L.    Ed.    697,    aff'g  applies  to  all  judgments  for  penal- 

257  Fed.  514,  260  Fed.  158.  ties  whether  recovered  by  civil  or 

54  Chatham       v.        Mecklenburg  criminal    proceedings.      Pierce    v. 

Eealty  Co.,   180  N.  C.  500,  105  S.  United  States,   255   U.   S.   398,   65 

E.  329.  L.  Ed.  697,  aff'g  257  Fed.  514,  260 

BB  Pierce   v.   United   States,    255  Fed.   158. 

U.  S.  398,  65  L.  Ed.  697,  aff'g  257  B7  See  §  3733,  et  seq.,  supra. 

'Fed.  514,  260  Fed.  158.  B8  See   also    §§  607,    1141,    supra, 

B6  Pierce   v.   United   States,   255  and    5157,    infra. 

U.    S.    398,    65    L.    Ed.    697,    aff'g  89  Gnichtel  v.   Stone,   233  N.  Y. 

257  Fed.  514,  260  Fed.  158.  465,  135  N.   E.   852,  rev'g  198  N. 

The    provision    of    the     federal  T.  App.  Div.  1002,  190  N.  Y.  Supp. 

statutes  that 'judgments  for  penal-  927. 

ties  may  be  enforced  by  execution  60  Chatham       v.       Mecklenburg 

against    the    property    of    the    de-  Eealty  Co.,  180  N.  C.  500,   105   S. 

fendant   in   like    manner   as  judg-  E.  329. 
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Where  corporate  assets  have  been  distributed  to  stockholders  in 
disregard  of  the  rights  of  creditors,  a  judgment  creditor  may 
maintain  a  creditor's  bill  against  them  to  charge  them  to  the 
extent  of  the  assets  so  diverted.®^  The  creditor's  right  of  action 
in  such  case  is  not  penal  in  its  nature,  and  statutes  governing 
penal  actions  do  not  apply. ^^  The  right  of  action  exists  inde- 
pendent of  statute,  and  statutory  legal  remedies  are  generally 
regarded  as  merely  cumulative.®^  The  right  to  follow  assets  dis- 
tributed to  stockholders  applies  not  only  to  those  who  are  credi- 
tors in  the  commercial  sense,  but  to  all  who  hold  unsatisfied 
claims  at  the  time  of  the  distribution  although  such  claims  were 
contested  and  unliquidated  at  that  time.®*  So  it  extends  to  the 
federal  government  in  respect  to  a  claim  for  a  penalty  for  viola- 
tion of  a  criminal  statute,  although  such  claim  is  not  reduced 
to  judgment  until ,  after  the  distribution  takes  place.®^  And 
especially  is  this  true  where  the  stockholders  receiving  the  assets 
know  of  the  existence  of  the  claim,  as  where  they  are  of&cers  of 
the  corporation,  and  the  prosecution  in  which  the  judgment 
sought  to  be  enforced  against  them  is  recovered  is  pending  when 
the  distribution  of  assets  is  made.®® 

"Where  a  corporation  is  dissolved  pending  an  action  against 
it,  and'  all  its  assets  are  distributed  among  its  'directors,  who  are 
its  sole  stockholders,  without  any  attempt  to  ascertain  or  pay  its 
liabilities,  the  court  may  permit  them  to  be  brought  in  as  parties 
defendant  to  such  action.®'' 

§  5060.  —  Parties.®*  Where  the  corporate'  property  has  been 
divided  among  the  stockholders,  a  judgment  creditor  may  main- 
tain a  creditors'  bill  against  one  stockholder  or  against  as  many 

61  Chatham  v.  Mecklenburg  U.  S.  398,  65  L.  Ed.  697,  afE'g  257 
Eealty  Co.,  180  N.  C.  500,  105  S.      Fed.  514,  260  Fed.  158. 

E.    329.  66  Pierce  v.  United  States,  255  U. 

62  Chatham  v.  Mecklenburg  S.  398,  65  L.  Ed.  697,  aff'g  257 
Eealty    Co.,    180    N.    0.    500,    105       Fed.    514,    260    Fed.    158. 

S.  E.  329.  67Sherill  Hardwood  Lumber  Co. 

63  Chatham  v.  Mecklenburg  v.  New  York  Bottle  Box  Co.,  118 
Eealty  Co.,  180  N.  C.  500,  105  S.  E.  N.  T.  Misc.  636,  195  N.  T.  Supp. 
329.  22. 

64  Pierce   v.    United   States,   255  68  Eight     of     trustee     in     bank- 
U.  S.  398,  65  L.  Ed.  697,  aff'g  257  ruptcy  to  sue,  see  §  5205,  infra. 
Fed.  514,  260  Fed.  158.  Eight    of    receiver    to    sue,    see 

65  Pierce   v.   United   States,   255  §  5330,  infra. 
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as  he  can  find  in  the  jurisdiction.^s  Where  the  statute  permits 
trustees  of  an  express  trust  to  sue  without  joining  the  beneficiary, 
a  judgment  creditor  of  the  corporation  who  has  assigned  an  in- 
terest in  the  judgment  as  security  may  sue  in  his  own  name  for 
the  benefit  of  the  assignee  to  recover  assets  which  have  been  dis- 
tributed among  stockholders.  In  such  ease  the  assignee  may 
properly  be. made  a  party,  though  he  is  not  a  necessary  party.'" 

§  5061.  —  Prerequisites  to  suits  by  creditors.  Before  a 
creditor  can  maintain  a  suit  in  equity  to  set  aside  a  transfer 
as  fraudulent  or  to  subject  assets  distributed  to  stockholders 
to  the  payment  of  his  claim,  he  must  recover  a  judgment  against 
the  corporation  and  have  execution  thereon  returned  unsatis- 
fied,'^ unless  he  shows  that  it  is  impracticable  ''*  or  would  be 
useless  for  him  to  do  so.''*  Under  the  federal  statutes  an  execu- 
tion issued  in  favor  of  the  United  States  by  any  of  its  courts 
runs  in  any  part  of  the  United  States.  Hence,  where  an  execu- 
tion is  issued  and  returned  unsatisfied  in  the  federal  district 
where  the  judgment  against  the  corporation  is  recovered  before 
the  institution  of  a  creditor's  suit  against  stockholders  in  an- 
other state,  and  it  is  admitted  that  when  the  creditor's  suit  was 
begun  the  company  had  no  property  in  the  latter  state  or  else- 
where out  of  which  the  judgment  could  have  been  satisfied  at  law, 
the  suit  will  not  be  dismissed  because  an  execution  issued  to  the 
marshal  of  the  district  where  it  was  brought  was  not  returned 
unsatisfied  until  aftpr  the  commencement  of  the  suit.''* 

69  Chatham  v.  Mecklenburg  73  Where  a  corpor9,tion  is  dis- 
Eealty  Co.,  180  N.  C.  500,  105  S.  solved  and  ceases  its  operations 
E.  329.  pending  an  action  against  it,  and 

70  Chatham  v.  Mecklenburg  all  its  assets  are  distributed 
Eealty  Co.,  180  N.  C.  500,  105  S.  among  its  directors,  who  are  its 
E.  329.  sole  stockholders,  without  any  at- 

71  Pierce  v.  United  States,  255  tJ.  tempt  to  ascertain  or  pay  its  lia- 
S.  398,  65  L.  Ed.  697,  aff'g  257  bilities,  the  creditor  bringing  such 
Fed.  514,  260  Ted.  158;  Abbott  action  may  sue  the  directors  with- 
V.  National  Gravure  Circuit,  200  out  first  recovering  judgment 
N.  Y.  App.  Div.  47,  192  N.  Y.  against  the  corporation.  Sherill 
Supp.  440;  Chatham  v.  Mecklen-  Hardwood  Lumber  Co.  v.  New 
burg  Realty  Co.,  180  N.  C.  500,  105  York  Bottle  Box  Co.,  118  N.  Y. 
S.  E.  329.  Misc.  636,  195  N.  Y.  Supp.  22. 

72  Abbott  v.  National  Gravure  74  Pierce  v.  United  States,  255 
Circuit,  200  N.  Y.  App.  Div.  47,  U.  S.  398,  65  L.  Ed.  697,  aff'g  257 
192  N.  Y.  Supp.  440.  Fed.  514,  260  iFed.  158. 
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To  enable  a  creditor  to  enforce  payment  of  his  debt  out  of 
assets  of  the  debtor  corporation  which  have  been  transferred  by 
it  to  a  third  person,,  he  must  necessarily  show  that  he  is  a 
creditor  of  the  corporation  whose  assets  have  been  conveyed 
away  to  his  prejudice.'*  If  he  has  recovered  a  judgment  against 
the  corporation,  the  judgment  roll  is  admissible  for  the  purpose 
of  establishing  his  debt,  and,  in  the  absence  of  fraud  or  collusion, 
is  conclusive  as  against  the  grantee  as  to  the  existence  of  the 
debt  at  the''®  time  of  the  rendition  of  the  judgment  and  as  to 
the  amount  of  the  indebtedness."  A  judgment  recovered  against 
the  corporation  is  an  estoppel  against  its  officers  and  stockholders 
and  they  cannot  collaterally  attack  it  in  a  creditors '  suit  to  com- 
pel the  restoration  of  assets  distributed  to  them.''^* 

§5062.  — Limitation  of  actions;  estoppel.  Limitations  do 
not  begin  to  run  against  the  right  of  a  creditor  to  compel  the 
return  of  assets  distributed  among  stockholders  until  the  re- 
covery of  a  judgment  against  the  corporation  and  the  return  of 
an  execution  thereon  nulla  bona.''®  If  the  suit  is  regarded  as  one 
for  relief  on  the  ground  of  fraud,  the  statute  generally  wiU  not 
begin  to  run  until  discovery  of  the  fraud."  There  is  no  statute 
of  limitations  which  protects  stockholders  or  directors  who  re- 
ceive the  capital  and  assets  of  the  corporation  with  notice  by  a 
pending  suit  against  the  corporation  of  a  claim  of  a  creditor.'^ 

§  5066.  Distribution  of  assets  of  insolvent  corporations ;  pref- 
erences in  general — Equality  of  distribution.  All  creditors  are 

entitled  to  share  equally  in  the  distribution  of  the  assets.** 

Deposits  which  a  gas  company,  pursuant  to  statutory  author- 
ity, requires  consumers  of  gas  to  make  with  it  to  secure  payment 
for  gas  consumed,  and  which  are  to  be  returned  when  the  de- 

76  Valley   Bank   v.   Malcolm,   23  Realty  Co.,  180  N.  C.  500,  105  S. 

Ariz.  395,  204  Pac.  207.  B.    329. 

76  Valley  Bank  v.  Malcolm,  23  80  Chatham  v.  Mecklenburg 
Ariz.  395,  204  Pac.  207.  Realty  Co.,  180  N.  C.  500,  105  S. 

77  Valley   Bank   v.   Malcolm,  23  E    329. 

Ariz.   395,    204   Pac.    207.  81  Chatham       v.        Mecklenburg 

78  Is  conclusive  as  to  the  in-  Realty  Co.,  180  N.  C.  500,  105  S.  E. 
debtedness.     Chatham  v.  Mecklen-      329. 

burg  Realty   Co.,    180   N.    C.    500,  82  Abbott    v.    National    Gravure 

105   S.    E.    329.  Circuit,   200   N.  Y.   App.   Div.   47, 

79  Chatham       v.       Mecklenburg      192  N.  Y.  Supp.  440. 
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positor  ceases  to  be  a  consumer,  and  upon  which  the  company 
is  required  to  pay  interest,  are  preferred  claims.*^  But  deposits 
made  by  consumers  to  cover  the  cost  of  making  connections  from 
gas  mains  to  the  curb  line  of  the  street,  and  which  the  company 
agrees  to  return  without  interest  when  the  owner  of  the  premises 
becomes  a  consumer  of  gas,  and  deposits  to  cover  the  cost  of 
extending  gas  mains,  which  are  to  be  refunded,  without  interest, 
in  instalments  based  on  the  consumption  of  gas  resulting  from 
the  extension,  are  not  preferred  claims,  and  as  to  them  the  de- 
positors must  be  regarded  ss  general  creditors.^* 

§  5068.  —  Claims  provablc^s 

§5069. — "Creditors"   entitled  to   payment;   assignments. 

Of&cers  who  buy  their  release  as  sureties  on  corporate  obliga- 
tions after  the  corporation  has  become  insolvent  and  has  prac- 
tically ceased  to  function,  so  that  it  is  not  benefited  by  the 
transaction,  are  not  entitled  to  have  the  amount  so  paid  prorated 
as  an  indebtedness  to  them  individually  from  the  company.*^ 

§5070.  — Creditors  with  collateral  or  additional  promises; 
marshaling  assets.  A  creditor  having  a  mortgage  or  other 
security  must  first  apply  the  value  of  the  security  to  the  reduc- 
tion of  his  debt  and  prove  only  for  the  balance,  or,  if  he  prefers 
to  prove  for  the  whole  amount  he  must  surrender  his  security 
for  the  benefit  of  the  estate.*''  Under  this  rule  it  has  been  held 
in  Massachusetts  that  depositors  in  the  savings  department  of  a 
trust  company  can  share  with  the  general  creditors  in  the  com- 
mercial assets  of  the  company  only  in  respect  to  the  balance  of 
their  claims  remaining  after  deducting  the  value  of  the  assets, 
property  and  rights  specially  appropriated  by  the  statute  for 
their  security.**  The  doctrine  of  marshaling  of  assets  is  purely 
equitable,  and  will  not  be  applied  to  the  prejudice  of  a  third 
party.** 

88  Piutscli    Compressing    Co.    v.  87  Petitions  of  Allen,  —  Mass.  — , 

Buffalo   Gas   Co.,   280   Fed.   830.  136    N.    E.    269. 


84  Pintsch     Compressing     Co.    v.  88  Petitions   of   Allen,  — 

Buffalo  Gas  Co.,  280  Fed.  830.  — ,  136  N.  E.  269. 

86  See    §§  5203,    5368-5370,   infra.  89  General    creditors    of    a   road 

86  Gantenbein     v.     Bowles,     103  contractor   will  not   be   postponed 

Ore.   277,   203    Pae.   614.  to  subcontractors  in  the  distribu- 
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§  5071.  —  Preferences  to  debts  of  receivers ;  rent-^*"  Where  a 
trust  agreement  under  which  a  corporation's  property  is  con- 
veyed ia  trust  for  its  creditors  empowers  the  trustee  to  sell,  man- 
age and  otherwise  deal  with  the  trust  property,  and  provides  that 
all  liabilities  incurred  in  connection  with  the  execution  of  the 
trust  by  him  are  to  be  a  charge  upon  the  property  and  entitled 
to  priority  over  existing  debts  to  assenting  creditors,  a  claim 
for  rent  accruing  after  the  trustee  took  possession  of  premises 
leased  by  the  debtor  is  entitled  to  priority.®^ 

§  5072.  —  Preference  to  states  or  the  United  States.^^  Gen- 
erally, if  the  corporation  is  insolvent,  taxes  are  entitled  to 
priority  in  receivership  proceedings.^*  Taxes  legally  due  and 
owing  to  the  United  States,^*  or  to  a  state,  county,  district  or 
municipality'^  are  entitled  to  a  preference  in  bankruptcy  pro- 
ceedings under  the  express  provisions  of  the  act.  Claims  of  the 
United  States  for  taxes  are  entitled  to  priority  over  claims  for 
state  taxes.'®  The  United  States  Shipping  Board  Emergency 
Fleet  Corporation  is  not  entitled  to  a  preference  in  the  payment 
of  its  claim  for  breach  of  a  contract.'''  Unpaid  freight  charges 
for  shipments  by  railroad  during  the  period  of  federal  control 
are  the  property  of  the  United  States,  and  a  claim  therefor  is  en- 
titled to  priority  in  bankruptcy.'*    In  England  Crown  debts  are 

tion  of  a  fund  due  the  contraetop  S3  Green  v.  Stone,  205  Ala.  381, 

from  the  county  in  order  to  benefit  87  So.  862. 

the    sureties    on    the    contractor's  94 Income    tax.     In   re    General 

hond.  •  Nor  can  the  general  cred-  Pilm  Corp.,  274  Ted.  903. 

iters   force   the   subcontractors   to  95  Income  tax  under  the  Wiscon- 

look  first  to  the  bond  and  deprive  sin   statute.     In   re  F.   G.   Borden 

the  sureties  thereon  of  the   bene-  Co.,  275  Fed.  782. 

fit  of  the  application  of  a  proper-  96  Income     tax     and     penalties. 

tionate  part  of  such  fund  to  the  United  States  v.  San  Juan  County, 

subcontractors'   claims.     Willis  v.  280    Fed.    120. 

Mann  Const.   Co.,   145   Tenn.   318,  97  United  States  Shipping  Board 

236  S.  W.  282.  Emergency   Fleet    Corp.   v.   Wood, 

90  Expenses  of  receivership,  see  258  U.  S.  549,  66  L.  Ed.  762,  afE  'g 
§§  5389,   5390,  infra.  274  Fed.  893,  leave  to  present  peti- 

91  Ferguson  v.  McKey,  216  111.  tion  for  rehearing  granted,  42  Sup. 
App.  132.  Ct.  588. 

92  Public  funds  deposited  in  in-  98  In  re  Tidewater  Coal  Ex- 
solvent  banks,  see  §§  5117,  5118,  change,  280  Fed.  648,  certiorari 
infra.  denied  43  Sup.  Ct.  12. 

1399 


§  507^]  Pbivate  Cokpokations  [Ch.  62 

not  entitled  to  priority  in  the  case  of  a  winding  up  of  a  com- 
pany.®* 

§  5073.  Claims  for  labor,  wages  and  material.^  In  Washing- 
ton the  statute  gives  a  preference  to  claims  of  employees  for 
which  a  lien  could  be  filed  under  the  statute.  It  is  not  necessary 
under  this  provision  that  the  claim  be  one  for  which  a  lien  could 
have  been  filed  at  the  time  when  it  was  presented  to  the  receiver, 
but  it  is  sufiScient  if  a  lien  could  have  been  filed  for  it  if  the  claim- 
ant had  elected  to  file  it  within  the  time  prescribed  by  the 
statute.*  A  claim  of  a  director  for  compensation  for  services 
outside  of  the  ordinary  duties  of  directors  and  performed  under 
circumstances  showing  that  it  was  understood  that  they  were  to 
be  paid  for  is  entitled  to  preference  under  this  provision,  since  it 
is  one  for  which  he  could  have  filed  a  lien.'  A  statute  giving 
laborers  a  lien  upon  the  effects  of  corporations  and  partnerships 
is  not  invalid  as  discriminatory  because  it  gives  no  such  lien  upon 
the  effects  of  individuals  engaged  in  business,  but  such  a  classi- 
fication is  a  reasonable  one.* 

§  5074.  Right  of  corporation  to  prefer  creditors — General 
rule  permitting  preferences;  effect  of  trust-fund  doctrine.^    In 

the  absence  of  statute,  a  corporation,  though  insolvent,  may  make 
preferences  among  its  creditors,  paying  one  in  full  to  the  ex- 
clusion of  the  others.® 

§  5075.  —  Rule  denying  right  to  prefer  creditors;  trust-fund 
doctrine  as  prohibition.'' 

99  In  re  H.  J.  Webb   &  Co.,  L.  4  Willis  v.  Mann  Const.  Co.,  145 

E.    [1922]    2   Ch.   Div.    369,   rev'g  Tenn.   318,  ,236  S.  W.  282. 

L.  E.  [1921]  2  Ch.  Div.  276.  6  Eight  of  corporation  to  prefer 

1  Claimant     held     a     contractor  creditors  is  the  subject  of  a  note 

with   the   company   for   the   doing  in  19  A.  L.  E.  320. 

of  certain  work,   and  not  a  clerk  6 In  re  Grocers'  Baking  Co.,  266 

or  other  person  in  the  employment  Fed.    900,    afE'd    277    Fed.    1015; 

of   the    company   to   whom   salary  Eusse  &  Burgess  v.  Miesner  Lum- 

or  wages  were  due.    Ee  Dominion  ber  '&  Mfg.  Co.,  —  Mo.  App.  — , 

Shipbuilding    &    Eepair    Co.,    51  243    S.    W.    353. 

Ontario  L.  E.  144.  7  Eight  of  corporation  to  prefer 

8  Pratt  V.  Wilcox,  118  Wash.  336,  creditors  is  the  subject  of  a  note 

203  Pac.  '949.  in  19  A.  L.  E.  320. 

8  Pratt  V.  Wilcox,  118  Wash.  836, 
203  Pac.  949. 
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Ch.  62]  Insolvency  AND  Bankruptcy  [§5085 

§  5077.  —  Necessity  of  good  faith  under  rule  permitting  pref- 
erences.^ The  Canadian  Winding-up  Act  provides  for  the  re- 
covery of  property  transferred  in  contemplation  of  insolvency 
under  the  act  where  an  unjust  preference  will  result,®  and  pro- 
vides that  transfers  made  within  thirty  days  next  before  the  com- 
mencement of  the  winding  up  shall  be  presumed  to  have  been 
made  is  contemplation  of  insolvency.  This  presumption  is  re- 
buttable." 

§  5078.  —  Preferences  by  going  concerns ;  what  constitutes 
insolvency  preventing  preferences.  An  exception  to  the  rule 
which  denies  the  right  to  prefer  creditors  is  recognized  in  some 
jurisdictions  in  cases  where  the  corporation,  though  insolvent, 
is  a  going  concern  at  the  time  of  the  preference,  doing  business 
in  the  ordinary  way,  and  preferences  to  particular  creditors  are 
sustained  under  such  circumstances,  if  made  in  good  f  aith.^^ 

§  5080.  —  Preferences  in  pursuance  of  prior  agreements.^^ 

§  5085.  —  Notice  to  creditors  of  insolvency.  Knowledge  of 
the  insolvency  of  the  corporation  on  the  part  of  the  transferee  is 
essential  in  order  to  set  aside  the  transfer  on  the  ground  of  com- 
mon-law fraud.'* 

8  Transfers  of  property  with  upon  the  company  may  be  material 
fraudulent  intent  as  an  act  of  in  discharging  such  burden.  Do- 
bankruptcy,  see  §  5194,  infra.  minion   Trust   Co.   v.   Royal  Bank 

9  To  set  aside  a  pledge  under  of  Canada,  29  British  Columbia 
this   provision   it    must   be    shown  169. 

that   it   was    made    in    contempla-  H  A  corporation  was  held  not  to 

tion     of     insolvency.        Dominion  be  a  going  concern,  where  it  was 

Trust  Co;  v.  Eoyal  Bank  of  Canada,  insolvent,    had    but    two    cents   in 

29   British   Columbia    169.  money,  and  by   an  assignment   of 

A  pledge  is  not  deemed  to  have  a  lease,  which  was  its  only  asset, 

been  so  given  merely  because  the  to    its    officers,    had   placed   itself 

company's  manager   knew   of   the  where  it  eould  not  receive  a  cent 

company's      insolvency      if      the  in    the    ordinary    course    of    busi- 

pledgee    had   no    such    knowledge.  ness.     Gantenbein  v.  Bowles,   103 

Dominion  Trust  Co.  v.  Eoyal  Bank  Ore.  277,  203  Pac.  614. 
of  Canada,  29  British  Col.  169.  X2  See  §  5089,  infra. 

10  The  burden  is  on  the  pledgee  13  Frank  Shepard  Co.  v.  Zaehary 
of  securities  to  show  that  it  had  P.  Taylor  Pub.  Co.,  198  N.  Y.  App. 
no    such    contemplation    in    mind.  Div.    638,   190    N.    Y.    Supp.    837, 
Evidence  that  the  securities  were  rev'g  180  N.  Y.  Supp.  122. 
obtained     by     pressure     exercised 
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The  Bankruptcy  Act  does  not  make  voidable  preferential  con- 
veyances made  in  good  faith,  where  the  grantee  was  ignorant  of 
the  insolvency  of  the  grantor  and  had  no  reason  to  believe  that  a 
preference  was  intended.^*  To  constitute  a  voidable  preference 
under  §  60b  of  the  act  it  must  appear  that  both  the  bankrupt 
and  the  alleged  recipient  of  the  preference  had  notice  or  knowl- 
edge of  the  bankrupt's  insolvency  at  the  time  of  the  alleged 
preferential  transfer.^^  Where  a  creditor,  to  secure  a  debt,  pro- 
cures from  an  insolvent  debtor,  within  four  months  of  the  filing 
of  a  petition  in  bankruptcy,  the  assignment  of  a  secured  note, 
without  actual  knowledge  of  the  insolvency,  but  with  knowledge 
of  facts  sufficient  to  put  him  on  inquiry  which,  if  pursued,  would 
lead  to  such  knowledge,  the  assignment  may  be  declared  void 
under  section  60  of  the  act  if  the  effect  of  the  transfer  is  to 
create  a  preference  in  favor  of  the  creditor  through  which  he 
would  obtain  a  greater  percentage  of  his  debt  than  other  creditors 
of  the  same  class.^®  The  existence  of  a  reasonable  cause  to  believe 
that  the  bankrupt  is  insolvent  at  the  time  of  the  delivery  of  a 
chattel  mortgage  is  not  necessary  to  invalidate  a  mortgage  under 
§  67e." 

§  5086.  Manner  of  preferringf  creditors— In  general.  Where 
property  is  consigned  to  a  corporation  to  be  sold  by  it  under 
such  circumstances  as  would  make  it  and  its  proceeds  subject 
to  the  claims  of  the  corporation 's  creditors  under  a  state  statute, 
payment  therefor  to  the  consignee  by  the  corporation  within  the 
prescribed  four  months  is  a  preference  which  may  be  set  aside 
by  the  trustee.^* 

To  constitute  a  preferential  transfer  within  the  meaning  of 
the  Bankruptcy  Act  there  must  be  a  parting  with  the  bankrupt's 
property  for  the  benefit  of  the  creditor  and  a  consequent  diminu- 
tion of  the  bankrupt 's  estate.^®    Payments  on  a  running  account, 

14  In  re  Grocers '  Baking  Co.,  266  for  sale  without  complying  -with 
Fed.  900,   afE'd   277  Fed.   1015  the  Virginia  Traders'  Act.      Nus- 

15  In  re  Will  v.  Connell  Co.,  278  baum  v.  City  Bank  &  Trust  Co., 
Fed.   288.  132  Va.  54,  110  S.  E.  363. 

16  State  V.  American  State  Bank,  19  In  re  Will  v.  Connell  Co.,  278 
—  Neb.  — ,  187  N.  W.  765.  Fed.   288;   In   re   Grocers'   Baking 

17  In  re  Movette  Camera  Corp.,  Co.,  266  Fed.  900,  aff'd  277  Fed. 
279  Fed.  174,  aff'd  279  Fed.  1020.  1015. 

18  As  TOhere  property  is  eon-  Where  purchasers  of  goods  from 
signed  to   a   Virginia   corporation  the    bankrupt    executed   trade   ao- 
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where  new  sales  succeed  payments,  and  the  net  result  is  to  in- 
crease the  value  of  the  esta,te,  do  not  constitute  preferential  trans- 
fers under  section  60a  of  the  act.^" 

§  5089.  Mortgages  as  preferences — Eifect  of  Bankruptcy 
Act.^^  The  title  of  a  trustee  in  bankruptcy  is  superior  to  that 
of  a  person  having  an  equitable  lien  under  an  agreement  to  give 
him  a  mortgage  on  corporate  property  made  more  than  four 
months  before  the  filing  of  the  petition  in  bankruptcy.^*  And  a 
mortgage  of  property  by  an  insolvent  corporation  within  four 
months  of  the  filing  of  the  petition  is  voidable  as  a  preference 
under  section  60b  of  the  Bankruptcy  Act,  although  it  is  executed 
in  performance  of  such  an  agreement.**  Where  the  bankrupt 
corporation  takes  title  to  property  subject  to  an  equitable  lien 
growing  out  of  such  an  agreement,  its  execution  of  a  mortgage 
pursuant  to  such  agreement  is  a  transfer  within  the  meaning  of 
this  section,  and  when  made  solely  in  satisfaction  and  discharge 
of  such  lien,  it  is  not  for  a  present  consideration,  within  the 
meaning  of  section  67d,  and  is  voidable  by  the  trustee  where  it 
operates  as  a  preference.**  The  lien  of  a  mortgage  which  at- 
tached more  than  four  months  before  the  filing  of  the  petition  in 
bankruptcy  is  not  affected  thereby .*5 

§  5093.  —  Chattel  mortgages.*^  Where  a  chattel  mortgage 
covering  all  of  a  corporation's  property  is  executed  at  a  time 

ceptances    to    cover    the    purchase  22  Hayes  v.  Gibson,  279  Fed.  812, 

price,   which    were    discounted   by  aflf'g   276   Fed.    145,  certiorari  de- 

the    bankrupt    and    the    proceeds  nied  259  U.  S.  581,  66  L.  Ed.  1074 

used    in    the    ordinary    course    of  (mem.  dec). 

business,  and  afterwards  delivered  23  Hayes  v.  Gibson,  279  Fed.  812, 

to    the   purchasers    the    goods   due  aff'g  276  Fed.   145,   certiorari   de- 

under    the    acceptances,    thus    re-  nied  259  U.  S.  581,  66  L.  Ed.  1074 

ceiving   full   pay   for    such   goods,  (mem.  dec). 

the  transaction  cannot  be  avoided  24  Hayes  v.  Gibson,  279  Fed.  812, 

as    a   preference.      In    re    Will   v.  aff'g   276   Fed.   145,   certiorari   de- 

Connell   Co.,    278   Fed.    288.  nied  259  U.  S.  581,  66  L.  Ed.  1074 

80  In    re    Grocers'    Baking    Co.,  (mem.  dec). 

266  Fed.  900,  afC'd  277  Fed.  1015.  2B Producers'    Naval    Stores    Co. 

21  Necessity  for  notice  to  mort-  v.  McAllister,  278  Fed.  13,  certio- 

gagee    of   insolvency,    see    §  5085,  rari  denied  258  U.  S.  627,  66  L.  Ed. 

supra.  798. 

Chattel    mortgages,    see    §5093,  26  A   recorded   chattel  mortgage 

infra.  given  by  a  lumber  company  upon 

1403 


§  5093]  Pkivatb  Coepoeations  [Ch.  62 

when  it  is  insolvent  and  within  four  months  of  its  bankruptcy 
the  burden  is  on  the  transferee  to  show  that  it  was  made  and 
delivered  to  him  in  good  faith  and  for  a  present  fair  considera- 
tion.^' The  recordation  by  the  seller  within  four  months  of 
the  adjudication  in  bankruptcy,  of  a  conditional  sale  contract 
given  by  the  bankrupt  prior  to  that  time  and  while  it  was  in- 
solvent is  a  voidable  preference  under  section  60(a)  and  (b) 
of  the  Bankruptcy  Act,  where  under  the  state  statute  property 
sold  under  such  a  statute  is  to  be  treated  as  the  property  of  the 
purchaser  in  so  far  as  the  rights  of  his  creditors  are  concerned 
until  the  contract  is  recorded.**  The  rule  that  an  unrecorded 
chattel  mortgage  is  void  as  to  creditors  who  have  acquired  a 
lien  upon  the  property  cannot  operate  to  defeat  a  chattel  mort- 
gage as  against  the  mortgagor's  trustee  in  bankruptcy  where  it 
is  recorded  prior  to  the  adjudication  in  bankruptcy,  since  the 
Bankruptcy  Act  does  not  operate  as  an  attachment  of  the  bank- 
rupt's property,  nor  itself  create  a  lien  in  favor  of  general 
creditors,  and  since  no  title  to  the  bankrupt's  property  vests  in 
the  trustee  prior  to  the  adjudication.'" 

§  5096.  —  Effect  of  invalidity.  Where  bonds  and  a  mortgage 
given  by  a  corporation  to  a  creditor  in  satisfaction  of  his  debt 
are  held  to  be  void  as  a  preference  at  the  instance  of  the  corpora- 
tion's  trustee  in  bankruptcy,  the  creditor  is  restored  to  his 
original  rights  as  a  creditor.^" 

§  5097.  Preferences  by  attachment,  execution,  supersedeas 
bond,  etc.  In  Massachusetts  the  action  of  the  commissioner  of 
banks  in  taking  possession  of  the  property  of  a  trust  company 
in  accordance  with  the  statute  does  not  dissolve  an  attachment 
by  trustee  process  made  prior  thereto,  and  the  lien  acquired 
thereby  still  continues.^^    In  Tennessee,  when  a  corporation  be- 

lumber  thereafter  to  be  sawed  by  279  Fed.  174,  aff'd  279  Fed.  1020. 

it   and  piled   on   certain   specified  28  In  re   Loeb's,  Inc.,   279  Fed. 

land  was   held  to  be  valid   under  269. 

the  Oregon  statute  as  against  the  89  In    re    West    Side    Auto    Co., 

company's   trustee   in   bankruptcy  279  Fed.  301. 

though     the     mortgagee     had    not  80  In   re   Franklin   Brewing   Co., 

taken  actual  manual  possession  of  272  Fed.  828,  rev'g  judgment  265 

the    property.      In    re    Pine    Tree  Fed.  301,  certiorari  denied  256  V. 

Lumber  Co.,  269  Fed.  515.  S.  695,  65  L.  Ed.  1176. 

27  In  re  Movette  Camera  Corp.,  31  John   A.    Wogan   v.    Tremont 

1404 


Ch.  62]  Insolvency  and  Bankruptcy  [§  5101 

comes  insolvent  and  suspends  business,  makes  an  assignment, 
or  does  any  other  overt  act  indicating  positive  and  assured  in- 
solvency, its  assets  become  so  far  a  truct  fund  for  the  benefit  of 
all  of  its  creditors  that  one  of  them  cannot  obtain  a  preference 
over  others,  even  by  execution,  attachment  or  other  adverse 
proceedings.'* 

Each  of  the  liens  mentioned  in  §  67f  of  the  Bankruptcy  Act, 
including  a  lien  acquired  by  the  levy  of  an  execution  is  dissolved 
by  the  subsequent  bankruptcy  of  the  debtor  only  if  the  latter 
was  insolvent  at  the  time  when  such  lien  was  obtained.'*  And 
where  the  trustee  seeks  to  invalidate  such  a  lien  under  this  pro- 
vision, he  has  the  burden  of  proving  that  the  bankrupt  was  in- 
solvent when  it  was  acquired.'*  A  voluntary  adjudication  in 
bankruptcy  against  the  execution  debtor  does  not  conclusively 
show,  or  even  tend  to  show,  that  the  debtor  was  insolvent  at  the 
time  of  the  attaching  of  the  execution  lien  prior  to  such  ad- 
judication, since  a  voluntary  adjudication  is  not  dependent  upon 
insolvency.'^  Where  the  lien  of  a  garnishment  attaches  more 
than  four  months  before  the  filing  of  a  petition  in  bankruptcy, 
payment  of  the  amount  to  which  the  lien  has  so  attached  does 
not  constitute  a  preference  within  the  meaning  of  the  Bank- 
ruptcy Act  though  made  within  the  statutory  four-months' 
period.'* 

§  5101.  Preferences  in  assignments  for  benefit  of  creditors — 
Violations  of  statute;  effect  of  partial  assignment.'''  In  Mis- 
souri an  attempted  assignment  for  the  benefit  of  creditors  of  all 
of  its  property  by  an  insolvent  corporation  which  has  ceased  to 
do  business  transfers  the  property  to  the  assignee  as  bailee  in 
trust  for  the  benefit  of  all  of  the  creditors  and  stockholders  of 
the  company  and  not  as  assignee."  The  property  becomes  a  trust 
fund  for  the  benefit  of  all  of  the  creditors  and  stockholders,  and 

Trust  Co.,  —  Mass.  — ,  136  N.  E.  36  In   re   Ann   Arbor   Mach.   Co., 

394.  278  Fed.  749. 

32  Willis  V.  Mann  Const.  Co.,  145  36  In  re  Standard-Detroit  Tractor 
Tenn.  318,  236  8.  "W.  282.  Co.,  275  Fed.  952. 

33  In   re   Ann   Arbor   Maeh.   Co.,  87  gee  §  5015,  supra. 

278  Fed.  749.  38  M.   L.  Barrett   &  Co.  v.   Chil- 

34  In  re  Ann  Arbor  Maeh.  Co.,  ton,  —  Mo.  App.  — ,  241  S.  W. 
278  Fed.  749.  434. 
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is  not  subject  to  garnishment,  and  no  one  creditor  can  by  gar- 
nishment process  gain  an  advantage  over  the  other  creditors.^^ 

§  5107.  Preferences  where  banks  are  insolvent — Equality  of 
distribution.  In  the  absence  of  statute  all  creditors  of  a  failed 
bank,  including  its  depositors,  participate  equally  and  ratably 
in  its  assets.*" 

Purchasers  of  liberty  bonds  on  the  instalment  plan  who  have 
made  payments  to  the  bank,  which  have  been  mingled  with  its 
general  funds  and  cannot  be  separated  or  identified  from  them, 
are  not  depositors  within  the  meaning  of  a  statute  giving  de- 
positors a  preference  over  general  creditors.*^  And  where  a 
depositor  in  the  savings  department  of  a  bank  directs  it  to  with- 
draw a  specified  amount  from  his  account  and  to  purchase  liberty 
bonds  with  it  for  him,  and  the  withdrawal  of  that  amount  is 
noted  in  his  pass  book  and  he  is  given  a  receipt  indicating  that 
he  is  entitled  to  that  amount  of  bonds,  he  thereupon  ceases  to 
be  a  depositor  as  to  that  amount.*^  In  Idaho  an  attorney's  lien 
for  services  on  the  proceeds  of  a  judgment  recovered  by  it  for  a 
bank  prior  to  its  insolvency  is  prior  to  the  lien  of  depositors  and 
other  creditors  of  the  bank.** 

§  5109.  —  Security  to  depositors.  In  Massachusetts  in  the 
administration  of  the  estate-  of  an  insolvent  trust  company, 
losses  suffered  by  the  savings  department  of  the  company  as 
a  result  of  the  unlawful  transfer  of  its  assets  to  the  com- 
pany's commercial  department  must  be  made  good  out  of 
the  assets  of  the  commercial  department.**  So  called  Christ- 

39  M.  L.  Barrett  &  Co.  v.  Chil-  So  where  a  trust  company  has 
ton,  —  Mo.  App.  — ,  241  S.  W.  pledged  securities  belonging  to  its 
434.  savings    department    to    secure    a 

40  State  ex  rel.  Lewis  v.  Duke,  loan  for  the  benefit  of  its  com- 
—  Wash.  — ,  206  Pac.  918.  mereial  department,  it  is  the  duty 

41  Fisher  v.  North  Penn  Bank,  of  the  commissioner  of  banks,  on 
77  Pa.  Super.  Gt.  558.  taking  possession  of  the  company 

42  Fisher  v.  North  Penn  Bank,  for  the  purpose  of  winding  up  its 
77  Pa.  Super.   Ct.  558.  affairs,  to  at  once  repay  the  loans 

43Pralick  V.  Coeur  d'Alene  Bank  out   of  the  resources   of  the   com- 

&    Trust    Co.,    35    Idaho    749,    208  mereial     department     and    restore 

Pac.  835.  the  pledged  securities  to  the  sav- 

44  Petition  of  Allen,  —  Mass.  ■ — ,  ings  department,  or,  if  instead  of 

134   N.   E.   253.  doing  this  he  permits  the  pledged 
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mas  club  deposits  in  a  trust  company  are  savings  de'posits  within 
the  meaning  of  the  Massachusetts  statute  and  must  be  treated  as 
such  in  the  liquidation  of  the  company,  even  though  they  have 
been  wrongfully  held  in  the  commercial  department  by  the  com- 
pany.*^ And  the  fact  that  the  depositors  in  the  commercial 
department  are  innocent  of  the  illegal  acts  of  the  officers  in 
this  respect  is  immaterial,  since  they  are  presumed  to  know  the 
provisions  of  the  statute  relating  to  the  preference  of  depositors 
in  the  savings  department.*^  But  while  Christmas  club  deposits 
are  savings  deposits,  they  are  not  a  special  fund  in  that  depart- 
ment to  be  distributed  to  the  Christmas  club  depositors  alone,  so 
as  to  give  them  a  preference  over  other  depositors  in  that  de- 
partment. The  statute  makes  no  distinction  between  savings  de- 
positors, but  each  of  them  is  to  be  treated  as  an  individual  de- 
positor in  the  liquidation  of  the  assets  of  that  department.*''' 
The  conflicting  interests  of  depositors  in  the  savings  and  com- 
mercial departments  are  not  to  be  worked  out  on  the  theory  of 
tracing  trust  funds.**  Interest  is  not  allowable  in  adjusting  the 
conflicting  claims  of  the  two  sets  of  depositors.**  The  right  to 
preferential  payments  should  not  be  implied  or  extended  beyond 
that  fixed  by  the  statute.^" 

Under  the  Oregon  statute  where  a  bank  has  both  a  savings 
and  a  commercial  department,  the  savings  assets  are  to  be  applied 
exclusively  to  the  satisfaction  of  the  savings  depositors,  and  such, 
depositors  are  then  entitled  to  share  ratably  with  the  other  de- 
positors in  the  distribution  of  all  of  the  other  assets  of  the  bank.^^ 
The  provision  of  the  statute  purporting  to  give  to  savings  de- 
positors an  exclusive  prior  lien  upon  savings  assets  and  to  all 

securities     to     be     sold     by     the  48  Petition  of  Allen,  - —  Mass.  — , 

pledgees,  to  restore  their  value  to  136  N.  B.   112;   Petition  of  Allen, 

the  savings  department  out  of  the  —  Mass.  — ,  134  N.  E.  253;  In  re 

resources    of    the    commercial    de-  Cosmopolitan  Trust   Co.,  —  Mass. 

partment.       In     re     Cosmopolitan  — ,  133  N.  E.  630. 

Trust  Co.,  —  Mass.  — ,  133  N.  E.  49  Petition    of    Allen,    —    Mass. 

630.  — ,  134  N.  E.  253. 

45  Petition  of  Allen,  —  Mass.  — ,  BO  Central  Trust  Co.  of  Illinois 
136  N.  E.  112;  In  re  Hanover  Trust  v.  Hanover  Trust  Co.,  —  Mass.  — , 
Co.,  —  Mass.  — ,  135  N.  E.  166.  136  N.  E.  336. 

46  Petition  of  Allen,  —  Mass.  — ,  Bl  Upham  v.  Bramwell,  —  Ore. 
:136  N.  E.  112.  — ,  209  Pac.  100. 

47  Petition  of  Allen,  —  Mass.  — , 
136  N.   E.   112. 
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depositors  a  first  and  prior  lien  upon  the  assets  of  the  bank,  does 
not  create  a  lien  in  favor  of  depositors  in  the  sense  that  it  gives 
a  vested  right  or  interest  in  such  assets,  but  rather  provides  rules 
of  distribution  and  priority  among  creditors  respecting  the  assets 
of  insolvent  banks.^^  Under  the  Washington  Bank  Guaranty 
Act,  creditors  other  than  those  specified  in  the  act  as  guaranteed 
depositors  do  not  share  in  the  guarantee  fund,  and  guaranteed 
depositors  have  no  lien  or  preferred  claim  upon  the  assets  of  the 
bank  not  included  in  a  guaranty  fund.^' 

§  5111.  —  Preferences  to  trust  funds  in  hands  of  receivers 
or  assignees.^^  A  trust  fund  is  recoverable  as  a  preferred  claim 
where  an  equal  amount  in  cash  remained  continuously  in  the 
bank  until  its  suspension  and  passed  to  the  receiver.^* 

§  5112.  —  Trust  funds  mingled  with  other  funds.  The  fact 
that  a  trust  fund  was  mingled  with  the  general  funds  of  the 
bank  does  not  take  away  its  trust  character  nor  prevent  the 
owner  from  reclaiming  it  if  it  can  be  traced  into  existing  assets 
in  the  hands  of  the  receiver.^®  It  may  be  recovered  if  it  reaches 
the  hands  of  the  receiver  in  its  original  form  or  in  any  other 
form,  that  is  if  the  assets  in  his  hands  are  thereby  increased  by 
the  amount  thereof.*''  The  ' '  earmark ' '  rule,  which  requires  that 
the  identical  money  be  traced  into  the  hands  of  the  receiver, 
has  been  relaxed  in  the  later  cases,  and  it  is  now  generally  held 
that  the  trust  fund  is  recoverable  even  though  it  has  been  com- 
miiigled  with  the  general  funds  of  the  bank  where  an  equal 
amount  in  cash  remained  continuously  in  the  bank  untU  its 
suspension  and  passed  to  the  receiver.**    The  fact  that  a  bank 

62TJpham   v.   Bramwell,  —  Ore.  Eitchie,    —    Wash.    — ,    206    Pae. 

— ,  209   Pae.   100.  926. 

53  State  ex  rel.  Lewis  v.  Duke,  66  Secrest  v.  Ladd,  ■ —  Kan.  — , 

—  Wash.  — ,  206  Pae.  918.  209  Pae.  824. 

64  See    also    §§5113-5115,    infra.  67  Secrest  v.  Ladd,  —  Kan.  — , 

Eight    of    holder    of    cashier's  209  Pae.    824. 

cheek   to   preference,    is    the    sub-  68  Messenger  v.  Carroll  Trust  & 

jeet  of  a  note  in  21  A.  L.  E.  680.  Sav.  Bank,   193  Iowa  608,   187  N. 

Trust    or   preference   in    respect  W.    545;    Hitt    Fireworks    Co.    v, 

of    money    used    to    purchase    ex-  Scandinavian   American   Bank,  — 

change    or    to    be    transmitted,    is  Wash.   — ,   209    Pae.    680;.  Central 

the  subject  of  a  note  in  16  A.  L.  E.  Bank  &  Trust   Co.   v.  Eitchie,  — 

190.  Wash.  — ,   206   Pae.   926. 

66  Central  Bank  &  Trust  Co.   v. 
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mingles  the  proceeds  of  a  draft  forwarded  to  it  for  collection 
with  other  funds,  so  that  the  identity  of  the  particular  money- 
received  is  lost,  will  not  deprive  the  forwarder  of  Ms  right  to 
a  preference.  Even  if  the  bank  has  disposed  of  the  identical 
proceeds. of  the  draft  before  the  receiver  comes  into  possession, 
the  forwarder  is  entitled  to  priority  ivith  respect  to  the  smallest 
amount  the  bank  has  in  its  possession  from  the  time  of  the  col- 
lection until  it  ceases  doing  business,^'  and  this  regardless  of  the 
fact  that  the  bank  has  its  moneys  in  different  places  at  the  time 
of  the  failure,  as  where  part  of  it  is  deposited  in  other  banks.®" 
In  Indiana,  where  a  trust  company  receives  money  as  a  trust 
fund  at  a  time  when  it  is  insolvent  and  commingles  it  with  its 
own  funds,  and  the  beneficiary  traces  it  into  a  loan  collected  by 
the  receiver  of  the  company,  he  is  entitled  to  a  preference.®^ 
It  has  been  held  that  purchasers  of  liberty  bonds  on  the  instal- 
ment plan  who  have  made  payments  to  the  bank,  which  have 
been  mingled  with  its  general  funds  and  cannot  be  separated  or 
identified  from  them,  are  not  entitled  to  impress  such  general 
funds  with  a  trust  and  claim  a  preference  over  depositors.®'' 
And  the  same  has  been  held  to  be  true  of  a  depositor  in  the  bank 
who  directs  the  bank  to  withdraw  a  specified  amount  from  his 
account  and  use  the  same  to  purchase  liberty  bonds  for  him, 
where  the  withdrawal  of  that  amount  is  noted  on  Ijis  account,  and 
the  bank  gives  him  a  receipt  showing  that  he  is  entitled  to  that 
amount  of  bonds,  and  credits  the  amount  to  a  general  account 
used  to  keep  record  of  all  subscriptions  to  and  purchases  of  such 
bonds,  and  afterwards  purchases  bonds  from  the  general  fund 
largely  in  excess  of  the  amount  received  from  such  depositor.®^ 
Where  a  bank  deposits  trust  funds  in  another  bank  with  other 
funds  as  its  own,  it  will  be  presumed  that  money  afterwards 

59  People  V.  Auburn  State  Bank,  places.  People  v.  Auburn  State 
215   111.  App.    133.  Bank,   215   111.   App.   133. 

60  So  where  the  proceeds  of  61  Eeserve  Loan  Life  Ins.  Co.  v. 
drafts  forwarded  to  a  bank  for  Dulin,  —  Ind.  App.  — ,  135  N.  E. 
collection  are  deposited  with  other  590. 

funds  in  another  bank,  the  trust  62  Fisher   v.   North   Penn   Bank, 

is  not  limited  to  the   amount  re-  77  Pa.  Super.  Ct.  558. 

niaining   in    such    deposit    at    the  63  Fisher ,  v.   North   Penn   Bank, 

time    it    ceases    to    do    business,.  77  Pa.  Super.  Ct.  558. 

where  it  has  other  moneys  in  other 
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drawn  out  by  the  depositing  bank  is  its  own,  and  that  the  balance 
remaining  includes  the  trust  fund.** 

§  5113.  — Fraud  as  establishing  trusts;  conversion.®^  Where 
an  insolvent  bank  receives  a  deposit  with  knowledge  that  it 
cannot  pay  its  debts  and  must  fail  in  business,  the  act  is  such  a 
fraud  on  the  depositor  that  he  may  rescind  his  contract  of  de- 
posit and  reclaim  the  amount  deposited,  if  traced  into  the  hands 
of  the  receiver,  in  like  manner  as  other  trust  funds.®®  To  war- 
rant a  rescission  the  facts  must  establish  the  conclusion  that  the 
bank  accepted  the  deposit  knowing  through  its  officers  that  it 
would  not  and  could  not  pay  the  money  when  demanded  by 
the  depositor.  The  mere  fact  that  the  bank  is  insolvent  to  the 
knowledge  of  its  officers  when  the  deposit  is  received  will  not 
warrant  rescission  if  there  is  genuine  and  reasonable  hope,  ex- 
pectation and  intention  on  their  part  to  carry  on  its  business  and 
to  recover  sound  financial  standing.®''  Where  a  bank  knowingly 
receives  and  accepts  from  the  maker  of  notes  payable  to  and 
held  by  it  a  specific  fund  for  the  purpose  of  paying  them  at 
maturity,  they  may  be  canceled  thereafter  in  the  hands  of  a 
receiver  of  the  bank,  though  the  fund  was  wrongfully  disbursed 
by  an  officer  of  the  bank  and  the  notes  were  allowed  to  remain 
in  the  bank  uncanceled.®®  And  where  a  trustee  deposits  in  a 
bank,  to  the  credit  of  a  corporation  of  which  he  is  the  manager, 
a  negotiable  note  payable  to  himself,  but  in  fact  belonging  to  the 
beneficiaries  of  a  trust  for  whom  he  is  trustee,  and  the  bank  is 
chargeable  with  knowledge  of  the  facts,  neither  the  bank  nor  its 
receiver  can  become  an  innocent  purchaser  or  holder  of  the  note 
under  an  assignment  made  by  the  trustee  for  the  purpose  of 
paying  with  trust  funds  a  private  overdraft  of  the  corporation 
to  which  the  credit  was  given.®'    Where  a  trustee  deposits  in  a 

64  People  V.  Auburn  State  Bank,  67  Steele  v.   Allen,  —  Mass.  — , 

215  111.  App.  133.  134  N.   E.   401. 

66  Checks,  see   §  5116,  infra.  68  State      v.      American      State 

Eight    of    depositor    to    rescind,  Bank,  —  Neb.  — ,  187  N.  W.  762; 

or  to  claim  a  trust  in  respect  of  State  v.  American  State  Bank,  — 

a    deposit    because    of    insolvency  Neb.  — ,  187  N.  W.  757. 

of  bank  when  it  was  made,  is  the  69  State      v.      American      State 

subject  of  a  note  in  20  A.  L.  B.  Bank,  —  Neb.  — ,  187  N.  W.  767; 

1206.  State  v.  American  State  Bank,  — 

66  Steele  v.  Allen,  —  Mass.  — ,  Neb.  — ,  187  N.  W.   762. 
134  N.   E.   401. 
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bank,  in  the  name  of  a  corporation  of  which  he  is  manager,  trust 
funds  belonging  to  others,  and  the  bank  at  the  time  has  knowl- 
edge of  the  facts,  any  balance  remaining  on  deposit,  when  the 
bank  is  closed  on  account  of  insolvency,  inures  to  the  benefit  of 
the  beneficiaries  of  the  trust  and  may  be  protected  in  the  hands 
of  the  receiver  as  a  deposit.'" 

§  5114.  —  Special  deposits.  In  order  to  establish  a  special 
deposit  so  as  to  entitle  the  depositor  to  a  preference  it  must  ap- , 
pear  that  the  money  paid  into  the  bank  at  least  came  into  the 
hands  of  a  receiver  in  a  substituted  form,  and  also  that  it  swelled 
the  net  assets  of  the  bank.'^  A  special  deposit  is  recoverable  as 
a  preferred  claim  where  an  equal  amount  in  cash  remained  con- 
tinuously in  the  bank  until  its  suspension  and  passed  to  the  re- 
ceiver-'^  Money  deposited  in  an  escrow  account  to  be  paid  to 
a  named  person  on  the  fulfillment  of  a  contract  between  him 
and  the  depositor,  or  to  be  returned  to  the  depositor  in  case  such 
person  does  not  perform  his  part  of  the  contract,  has  been  held 
to  be  a  special  deposit  and  a  preferred  claim.''*  And  the  same 
has  been  held  to  be  true  of  money  deposited  in  a  bank  for  the 
purpose  of  paying  a  note,''*  or  a  particular  eheek,''^  or  for  the 
sole  purpose  of  paying  for  shares  of  increased  stock  of  the  bank 
subscribed  for  by  the  depositor  when  the  same  shall  be  duly 
authorized  and  issued,  and  which  has  not  been  so  authorized  or 
issued  when  the  bank  becomes  insolvent.''*  And  where  a  bank 
knowingly  receives  and  accepts  from  the  maker  of  notes  payable 
to  and  held  by  it  a  specific  fund  for  the  purpose  of  paying  them 
at  maturity  and  refunding  the  surplus,  the  surplus  may  be 

70  state  V.  American  State  Bank,  the  payee  of  a  note  is  unknown, 
—  Neb.  — ,  187  N.  W.  762.  and  to  secure  its  payment  a  check 

71  Spiroplos  V.  Scandinavian  is  drawn  for  the  amount  of  it  pay- 
Ameriean  Bank,  116  Wash.  491,  able  to  the  bank  and  is  certified 
199  Pac.  997.  and  held  by  the  bank  for  the  pur- 

72  Hitt  ■Firew'orks  Co.  v.  Scandi-  pose  of  meeting  the  note.  Central 
navian  American  Bank,  —  Wash.  Bank  &  Trust  Co.  v.  Ritchie,  — 
— ,  209  Pac.  680;   Central  Bank  &  Wash.  — ,  206  Pac.  926. 

Trust  Co.  V.  Eitehie,  —  Wash.  — ,  75  Hitt  Fireworks  Co.  v.  Scandi- 

206  Pac.   926.  navian  American  Bank,  —  Wash. 

73  Lamb  v.  Ladd,  —  Kan.  — ,  209      — ,   209   Pac.   680. 

Pac.  825.  76Seerest  v.  Ladd,  —  Kan.  — , 

74  As  where  the  whereabouts  of      209   Pac.    824. 
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treated  and  protected  as  a  special  deposit.''^  But  money  paid 
to  a  trust  company  for  remittance  to  a  foreign  country,  which 
is  mingled  with  the  company's  general  funds,  and  for  which  the 
payer  is  given  a  remittance  order  drawn  on  the  foreign  corre- 
spondent of  the  company,  is  not  a  special  deposit,  nor  is  it  held 
in  trust,  but  the  relation  created  is  that  of  debtor  and  creditor 
merelyj*  And  where  a  person  purchases  from  a  bank  a  draft 
drawn  on  a  bank  in  a  foreign  country  and  pays  for  it  with  a 
cashier's  check  drawn  on  a  third  bank,  the  proceeds  of  which 
goes  into  the  first  bank's  general  funds,  and  the  first  bank  then 
draws  another  draft  on  its  New  York  correspondent  in  favor  of 
the  New  York  correspondent  of  the  foreign  bank  to  meet  the 
first  draft,  and  the  bank  commissioner  then  takes  possession  of 
the  first  bank  and  for  this  reason  the  bank  on  which  the  second 
draft  is  drawn  declines  to  pay  it,  the  money  represented  by  the 
cashier's  check  is  not  a  special  deposit  in  the  first  bank,  and  the 
purchaser  of  the  first  draft  is  not  entitled  to  a  preference,  since 
by  receiving  the  money  and  issuing  the  draft  the  bank  creates 
an  obligation  on  its  part  equal  to  the  amount  of  money  so  re- 
ceived and  the  resulting  relation  of  the  parties  is  that  of  debtor 
and  creditor.'"  The  fact  that  a  part  of  the  amount  of  the  special 
deposit  is  made  up  by  the  transfer  of  the  depositor's  savings 
account  in  the  same  bank  to  the  special  fund  does  not  deprive  that 
amount  of  its  trust  character  nor  prevent  the  recovery  of  it  as 
a  trust  fund.*"  Where  the  amount  of  a  special  deposit  is  re- 
coverable as  a  preferred  claim,  interest  thereon  at  the  legal  rate 
is  also  recoverable  as  a  preferred  claim  as  damages  for  unlaw- 
fully depriving  the  depositor  of  the  money.'^ 

§  5115.  —  Collections.**  Where  a  draft  is  sent  to  a  bank 
for  collection  and  remittance,  and  the  collection  is  made,  the 
proceeds  become  a  trust  fund  for  the  benefit  of  the  forwarder, 

It  state  V.  American  State  Bank,  navian  American  Bank,  —  Wash. 

—  Neb.  — ,  187  N.  W.   757.  — ,   209   Pae.   680. 

78  Beecher  v.  Cosmopolitan  Trust  82  Relation  between  trust  com- 
Co.,  239  Mass.  48,  131  N.  E.  338.  pany  and  another  company  which 

79  Spiroplos  V.  Scandinavian  sent  it  a  draft  for  collection  held 
American  Bank,  116  Wash.  491,  that  of  debtor  and  creditor  under 
199  Pac.  997.  the  particular  circumstances.    Cen- 

80  Secrest  v.  Ladd,  —  Kan.  — ,  tral' Trust  Co.  of  Illinois  v.  Han- 
209    Pac.    824.  over   Trust   Co.,  —  Mass.  — ,   136 

81  Hitt  Fireworks  Co.  v.  Scandi-  N.  E.  336. 
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and  in  case  of  the  failure  or  insolvency  of  the  bank  the  for- 
warder is  entitled  to  a  preference  over  general  creditors.^* 
Where  a  bank,  holding  a  draft  or  other  claim  for  collection,  re- 
ceives in  payment  thereof  a  check  drawn  upon  itself  by  the 
debtor  against  a  sufficient  deposit,  and,  having  on  hand  more 
than  enough  cash  to  meet  such  check,  charges  it  to  the  debtor's 
account  and  sends  a  draft  or  cashier's  cheek  for  the  amount  to 
the  bank  or  person  from  which  the  collection  was  received,  but 
passes  into  the  hands  of  a  receiver  before  such  draft  or  check 
is  presented  for  payment  in  due  course,  and  has  at  all  times  had 
cash  on  hand  in  excess  of  the  amount  thereof,  the  creditor  is  en- 
titled to  recover  the  amount  of  his  claim  from  the  assets  of  the 
receivership  as  a  trust  fund  in  preference  to  the  general  credi- 
tors.** Similarly,  where  a  check  of  a  person  having  an  account 
large  enough  to  cover  it  is  sent  by  mail  for  collection  to  the  bank 
on  which  it  is  drawn  by  a  bank  in  another  city  in  which  it  has 
been  deposited  by  the  payee,  and  the  bank  on  which  it  is  drawn, 
having  on  hand  at  the  time  of  its  receipt  and  at  all  times  there- 
after sufficient  cash  to  meet  it,  charges  it  to  the  drawer  and 
mails  to  the  other  bank  a  draft  for  the  amount,  but  is  closed  by 
the  bank  examiner  before  such  draft  can  be  collected  in  due 

83  People  V.  Auburn  State  Bank,  count  in  a  bank  to  which  the  draft 
215  111.  App.  133.  is    sent    for    collection,    and    such 

Where  the  seller  of  goods  sends  check    is    charged    by    the    bank 

a  draft  for  the  price  with  bill  of  against  such  account,  which  is  suf- 

lading  attached  to  a  bank  for  col-  ficient  to  meet  it,  and  the  amount 

lection,  and  the  bank  collects  the  thereof  is  put  by  the  bank  in  the 

same  in  strict  conformity  with  its  form   of   a   draft   for   the   purpose 

instructions    and    remits    the    pro-  of  remittance,  this  is  the  equiva- 

ceeds  by   draft   to   the   seller,   the  lent    of   a   payment   in   money   by 

proceeds  are  in  its  hands  as  agent  the  drawee  and  augments  the  as- 

for  the  seller,  and  where  it  fails  sets  of  the  bank  to  the  same  ex- 

before  the  draft  is  paid  the  seller  tent  as  a  payment  in  money  would 

is  entitled  to  a  preference.     Mes-  have  done,  and  a  contention  that 

senger  v.  Carroll  Trust  &  Savings  by  reason  of  such  method  of  collec- 

Bank,   193   Iowa   608,   187   N.   W.  tion   the  proceeds   never  had  any 

545.  distinct  identity  and  hence   could 

84  Goodyear  Tire  &  Eubber  Co.  not  be  traced  into  the  hands  of 
V.  Hanover  State  Bank,  109  Kan.  the  bank  or  its  receiver  is  unten- 
772,  21  A.  L.  E.  677,  204  Pac.  992.  able.     Messenger  v.   Carroll  Trust 

Where  a  draft  is  paid  by  the  &  Savings  Bank,  193  Iowa  608,  187 
drawee  drawing  a  check  on  its  ac-      N.  W.  545. 
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course  of  business,  the  owner  of  the  cheek  has  a  preferred  claim 
for  its  amount  against  the  assets  of  the  suspended  bank.*^ 

§  5116.  —  Checks;  reception  by  insolvent  bank;  acceptance.*^ 

Where  a  bank  knowingly  receives  and  accepts  an  unindorsed 
check  for  credit  to  the  account  of  the  payee,  but  credits  it  to 
another  depositor  and  permits  the  latter  to  check  out  the  fund, 
the  payee  may  be  decreed  to  be  a  depositor  entitled  to  credit 
for  the  amount  of  the  check  as  against  a  receiver  for  the  bank.*" 

§  5117.  —  Public  funds.  Where  it  is  lawful  for  a  town  treas- 
urer to  deposit  public  money  in  a  bank,  the  bank  takes  money 
so  deposited  as  money  due  on  demand  and  not  as  trustee,  and 
the  deposit  is  not  a  preferred  claim.**  And  in  any  event,  where 
a  town  treasurer  acts  recklessly  or  carelessly  in  depositing  public 
funds  in  a  bank  of  which  he  is  cashier  in  that  he  knew  or  should 
have  known  that  the  bank  was  insolvent,  he  is  a  wrongdoer,  and 
neither  he  nor  his  sureties  can  claim  a  preference  in  respect  to 
such  deposit.*'  In  Massachusetts  a  clerk  of  court  who  deposits 
money  paid  into  court  in  the  commercial  department  of  a  trust 
company  is  not  entitled  to  a  preference.®" 

§5118.  — Preference  to  state  as  creditor.  A  state's  right 
of  priority  by  virtue  of  its  sovereignty  is  lost  where  it  is  not 
asserted  until  after  the  assets  of  the  bank  have  been  taken  into 
the  possession  of  the  bank  commissioner.®'  And  the  state  will 
be  held  to  have  relinquished  such  right  to  a  preference  where  it 

85  Kesl  V.  Hanover  State  Bank,  erenee,  is  the  subject  of  a  note  in 
109  Kan.  776,  204  Pacl  994.  17   A.   L.   E.   196. 

That  the  checks  in  question  were  87  State  v.  American  State  Bank, 

deposited  by  the  payee  as  cash  and  —  Neb.  — ,  187  N.  W.  759. 

not  for  collection  held  not  to  re-  88  Incorporated  Town  of  Conway 

quire   the  reversal  of  a  judgment  v.   Gonway,  190  Iowa  563,  180  N. 

in   his   favor   on   the    theory   that  W.    677. 

the  bank  in  which  they  were  de-  89  Incorporated  Town  of  Conway 

posited  became  the  owner  of  them,  v.  Conway,   190  Iowa  563,  180  N. 

and  hence  that  the  claim  belonged  W.   677. 

to  it.    Kesl  v.  Hanover  State  Bank,  90  Campbell   v.    Allen,   —   Mass. 

109  Kan.  776,  204  Pac.  994.  — ,    135   N.    E.    139. 

86  Right  of  owner  of  check  which  91  National    Surety    Co.    v.    Pix- 
the  drawee  bank  held  for  him  at  ton,  —  Utah  — ,  208  Pac.  878. 
time  it  closed  its  doors,  to  a  pref- 
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requires  its  depositaries  to  give  security  for  the  repayment  of 
deposits  of  its  funds,  and  is  endowed  with  visitorial  powers  over 
them.'^  In  Massachusetts  neither  the  state  '^  nor  a  municipal 
corporation  ®*  are  entitled  to  a  preference  in  the  payment  of  the 
amount  of  its  deposits  in  an  insolvent  bank  or  trust  company 
whose  affairs  are  in  process  of  liquidation  by  the  commissioner 
of  banks. 

§  5122.  Statutory  provisions  affecting  the  validity  of  prefer- 
ences— Arkans'as.®^  Where  goods  are  sold  and  delivered  to 
a  corporation  on  credit  and  title  passes  to  it,  a  subsequent  agree- 
ment made  by  it,  on  finding  that  it  is  unable  to  pay  for  the  goods 
and  after  it  has  become  insolvent,  that  "title  to  them  shall  revert 
to  and  remain  in  the  vendor  until  they  are  paid  for  in  full,  is 
a  preference  in  violation  of  the  statute.'®  An  attachment  by  a 
general  creditor  will  be  set  aside  as  a  preference  under  the  stat- 
ute at  the  instance  of  preferred  creditors  whose  claims  have  been 
filed  with  and  allowed  by  the  receiver  within  ninety  days  after 
the  levy.''  And  an  execution  lien  will  be  set  aside  where  the 
judgment  was  obtained  and  the  execution  thereon  issued  and 
levied  within  ninety  days  before  the  proceeding  in  insolvency 
was  instituted,  although  the  judgment  was  obtained  and  the  ex- 
ecution issued  and  levied  before  the  corporation  became  insolvent 
and  not  in  contemplation  of  its  insolvency.®* 

§5129.  —New  York— Present  statute  and  its  effect.''     A 

prohibited  transfer  of  a  claim  in  favor  of  the  corporation  is  not 

92  In  re  Central  Bank,  23  Ariz.  151  Ark.  15,  235  S.  W.  42;  Cole 
574,  205  Pae.  915;  National  Surety  v.  Bloyed,  Ul  Ark.  396,  227  S.  W. 
Co.  V.  Pixtou,  —  Utah  — ,  208  Pae.       773. 

878.                               .  96  Miller  Rubber  Co.  v.  McKeu- 

Waiver  of  right  of  government  non,  151  Ark.  15,  235  S.  W.  42. 

to  preference  in  the  assets  of  in-  97  Miners '   &    Citizens '   Bank   v. 

solvent  debtor  by  taking  security,  Maxine  Min.  Co.,  150  Ark.  653,  235 

is  the  subject  of  a  note  in  24  A.  S.  W.  51. 

L.  E.  1495.  98  Grinell     Co.     v.     Brewer,     153 

93  Commonwealth    v.     Allen,    —  Ark.    532,    240    S.    W.    424. 
Mass.  — ,  133  N.  E.  625.  99  Statute  quoted.     Frank  Shep- 

94  Town  of  Framingham  v.  ard  Co.  v.  Zaehary  P.  Taylor  Pub. 
Allen,  —  Mass.  — ,  133  N.  E.  629.  Co.,  198  N.  Y.  App.  Div.  638,  190 

95  Statute  quoted.  Miller  Eub-  N.  Y.  Supp,  837,  rev 'g  180  N.  Y. 
ber  Co.  of  New  Yorjc  v.  McKennon,  Supp.  122, 
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void  in  tlie  sense  that  the  assignee  cannot  maintain  an  action 
on  such  claim. ^ 

§5133. Notice  of  insolvency;  bona  fide   purchasers. 

Scienter  on  the  part  of  the  transferee  is  not  a  necessary  element 
in  an  action  to  set  aside  a  preference  under  the  statute,  and  it  is 
immaterial  that  he  acted  in  good  faith  and  without  knowledge  of 
the  fraud  .^ 

§  5145.  Officers  of  corporations  as  preferred  creditors — Rule 
prohibiting  preferences  after  insolvency.  Directors  and  other 
managing  ofiScers  of  a  corporation  which  has  become  insolvent 
and  can  no  longer  continue  in  business  will  not  be  permitted  to 
secure  to  themselves  as  creditors  any  preference  or  advantage 
over  other  creditors.^  The  rule  is  not  founded  upon  the  trust 
fund  doctrine,  but  upon  the  theory  that  it  is  inequitable  that  a 
director,  whose  position  as  to  knowledge  of  conditions  and  power 
to  act  for  the  corporation  gives  him  an  advantage,  should  be 
"permitted  to  protect  his  own  claim  to  the  detriment  of  others  at 
a  time  when  it  is  apparent  that  all  the  unsecured  debts  of  the 
corporation  are  equally  in  peril,  and  that  all  of  them  cannot  be 
paid.*  A  conveyance  of  land  by  an  insolvent  corporation,  act- 
ing through  its  general  manager,  to  the  wife  of  such  manager 
in  payment  of  debts  due  both  of  them,  is  presumptively  fraud- 
ulent as  to  other  existing  creditors,  and  may  be  avoided  in  stat- 
utory sequestration  proceedings  brought  in  their  behalf.  Such 
a  transfer  is  not  a  nullity  in  proceedings  of  that  character,  but 
is  voidable  only,  and  may  be  avoided  only  to  the  extent  that  it 
obstructs  the  claims  of  creditors.^ 

§  5146.  —  Rule  permitting  preferences.  In  Missouri  an  in- 
solvent corporation,  while  retaining  control  of  its  property  may, 
in  good  faith,  give  a  preference  to  officers  and  directors  who 
are  bona  fide  creditors.^ 

1  Bulova  V.  E.  L.  Barnett,  Inc.,  S  Gantenbein  v.  Bowles,  103  Ore. 
114   N.    Y.    Mise.    94,    186    N.    T.       277,    203    Pac.    614. 

Supp.   90.  4  See  Gantenbein  v.  Bowles,  103 

2  Frank  Shepard  Co.  v.  Zaehary       Ore.  277,  203  Pac.  614. 

P.  Taylor  Pub.  Co.,  198  N.  Y.  App.  5  Aiken  v.  Timm,  147  Minn.  317, 

Div.    638,    190    N.    Y.    Supp.    837,       180  N.  W.  234. 

rev'g  180  N.  Y.  Supp.  122.  6Eusse    &    Burgess    v,    Miesner 
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§  5150.  —  Knowledge  of  insolvency.  Directors  are  presumed 
to  know  the  financial  condition  of  the  company.'' 

§  5152.  —  Manner  of  preferring  officers ;  deeds  and  mort- 
gages ;  advances ;  transfer  of  accounts ;  actions.^ 

§  5153.  —  Preferences  to  officers  liable  as  sureties,  guarantors 
or  indorsers.  Directors  who  are  sureties  on  corporate  obliga- 
tions cannot  secure  a  preference  over  general  creditors.^ 

§  5157.  Stockholders  as  preferred  creditors — Stockholders  as 
creditors.^"  Even  where  a  corporation  has  power  to  purchase 
its  own  stock,  a  stockholder  cannot  by  an  executory  contract 
for  the  sale  of  his  stock  to  it  become  a  creditor  of  the  corpora- 
tion so  as  to  be  entitled  to  share  with  the  other  creditors  in 
the  distribution  of  its  assets  in  insolvency  proceedings.^^ 

§  5160.  —  Right  to  prefer  stocldiolders.^* 

§  5161.  —  Rescission  of  subscriptions  for  fraud. i'  The  mere 
fact  that  subscribers  to  corporate  stock  were  induced  to  sub- 
scribe by  fraudulent  representations  made  by  the  agents  of  the 
corporation  does  not  make  them  creditors  of  the  corporation  so 
as  to  entitle  them  to  file  a  petition  in  bankruptcy  against  it, 
where  it  does  not  appear  that  any  of  them  have  rescinded  their 
contracts  or  that  it  has  ever  been  adjudicated  how  much  any  of 
them  are  entitled  to  recover.^* 

Lumber  &  Mfg.  Co.,  —  Mo.  App.  9  Gantenbein  v.  Bowles,  103  Ore. 

— ,  243  S.  W.  353.  277,  203  Pao.  614. 

7  Gantenbein  v.  Bowles,  103  Ore.  10  Claim  of  one  selling  to  oor- 
277,  203  Pac.  614.  poration  its  own  stock  as  provable 

8  Eight  to  secure  officers  or  di-  against   its   estate   in   bankruptcy, 
rectors   for   contemporaneous   loan  is  the  subject   of  a  note   in  9   A. . 
to  corporation,  see  note  19  A.  L.  R.  L.  B.   1296. 

1087.  11  Matthews  Bros.  v.  PuUen,  268 

Eight  of  creditors  as  against  di-  Fed.  827. 

rectors   or  officers  to   whom  prop-  12  Bight   to    secure    stockholders 

erty    of    a    corporation    has    been  for  contemporaneous  loan  to   cor- 

transferred     for     a     consideration  poration,  see  note  19  A.  L.  E.  1087. 

other  than  payment  of  debts  due  IS  See  §  636,  supra, 

them,  is  the  subject  of  a  note  in  14  Missouri   Valley    Cattle   Loan 

9  A.  L.  B.  1447.  Co.  v.  Alexander,  276  Fed.  266. 
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§  5165.  Recovery  of  invalid  preferences ;  accounting— Rem- 
edies.^* That  directors  have  given  a  bond  in  a  previous  suit 
to  restrain  corporate  directors  from  attaching  corporate  property 
transferred  by  the  directors  to  themselves  does  not  deprive  a 
court  of  equity  of  jurisdiction  of  a  suit  by  such  creditors  to  sub- 
ject such  assets  to  the  payment  of  their  claims,  where  their 
remedy  on  the  boiid  is  not  adequate.^® 

§  5166.  —  Bankruptcy  Act." 

§  5168.  —  Limitations ;  estoppel.  The  Arkansas  statute  pro- 
vides that  no  preference  shall  be  set  aside  unless  complaint  there- 
of be  made  within  ninety  days  after  the  same  is  given  or  sought 
to  be  obtained.^8  The  ten-year  statute  and  not  the  six-year  stat- 
ute applies  to  an  action  under  the  New  York  statute  to  set  aside 
a  chattel  mortgage  and  the  foreclosure  thereof  as  a  pref erenee.^^ 
'  A  judgment  for  defendant  in  a  suit  by  a  judgment  creditor 
to  set  aside  a  chattel  mortgage  and  the  foreclosure  thereof  on 
the  ground  of  common-law  fraud  is  not  a  bar  to  a  subsequent 
action  between  the  same  parties  for  the  same  purpose  based  on 
the  New  York  statute,  since  in  the  former  action  it  was  necessary 
to  show  scienter  on  the  part  of  the  mortgagee,  while  such  a 
showing  is  not  necessary  in  an  action  under  the  statute.^" 

§  5174.  Set-off  by  debtors  of  insolvent  corporations — Right 

of  set-off  in  general.  The  fact  that  a  creditor  presents  his 
claim  against  an  insolvent  bank  to  the  chancery  court  for  allow- 
ance in  proceedings  wherein  the  affairs  of  the  bank  are  wound 

IB  Eight  of  creditor  of  corpora-  suit  to  set  it  aside  is  barred  where 

tion  to  maintain  an  action  or  suit  the   complaint   is   filed  more   than 

for  his  own  benefit  against  another  ninety  days  after  such  levy.     Cole 

creditor   to  whom  the  corporation  v.  Bloyed,  147  Ark.  396,  227  S.  W. 

.  has  given  a  preference,  is  the  sub-  773. 
ject  of  a  note  in  12  A.  L.  E.  246.  19  Prank  Shepard  Co.  v.  Zaehary 

16  Gantenbein  v.  Bowles,  103  Ore.  P.  Taylor  Pub.  Co.,  198  N.  T.  App. 
277,    203    Pac.    614.  Div.    638,    190    N.    Y.    Supp.    837, 

17  Eight     of    trustee     in     bank-  rev'g  180  N.  T.  Supp.  122. 
ruptey  to  set  aside  preferences,  see  20  Frank  Shepard  Co.  v.  Zaehary 
§  5205,    infra.  P.    Taylor    Pub.    Co.,    198    N.    Y. 

18  A    preference    by    attachment  App.    Div.    638,    190    N.    Y.    Supp. 
is    completed    by    a    levy    on    the  837,  rev'g  180  N.  Y.  Supp.  122. 
property  under  the  statute,  and  a 
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up,  and  that  it  is  allowed  there,  does  not  constitute  an  election 
not  to  claim  the  amount  thereof  in  other  proceedings,  or  pre- 
vent him  from  interposing  it  as  a  counterclaim  or  set-off  in  an 
action  subsequently  brought  by  the  receiver  to  recover  an  in- 
debtedness owing  by  him  to  the  bank.^^ 

§  5177.  —  Insurance  companies.  A  policy  holder  in  a  mutual 
insurance  company  cannot  set  off  his  losses  in  an  action  by  a 
receiver  to  rfecover  on  an  assessment,  especially  where  he  has 
previously  proved  a  claim  for  the  same  in  the  receivership  pro- 
ceedings.^^ 

§  5178.  —  Insolvent  banks.^'  Rights  of  set-off  against  a 
bank  are  not  displaced  or  abrogated  by  the  appointment  of  a  re- 
ceiver.®* A  depositor  who  is  indebted  to  an  insolvent  commercial 
bank  may  set  off  the  amount  of  his  deposit  in  an  action  by  the 
receiver  to  recover  on  such  indebtedness.®^  A  depositor  in  an 
insolvent  savings  bank  is  not  entitled  to  set  off  the  amount  of  his 
deposit  against  a  debt  due  from  him  to  the  bank,  where  the  bank 
is  not  organized  for  the  benefit  of  its  stockholders,  ordinary 
commercial  banks,  but  all  of  its  funds  and  investments  are  held 
solely ,  for  the  benefit  of  its  depositors  and  the  legal  relation 
between  it  and  its  depositors  is  substantially  that  of  trustee  and 
cestui  que  trust,®*  unless  a  right  of  set-off  is  given  by  statute.®'' 
The  doctrine  of  equitable  set-off  has  no  application  in  such  cases 

81  United  States  Fidelity  &  Guar-  26  Bachrach  v.  Allen,  239  Mass. 

anty    Co.    v.    Maxwell     152    Ark.  272,  131  N.  E.  857. 

64,  237  S.  W.  708.                          "  In   Massachusetts   this   rule   ap- 

22  Traer    v.     Consolidated     Coal  plies  to  depositors  in  the  savings 

Co.,  221  111.   App.  576.  department    of    a    trust    company. 

28  Eight  of  set-off  by  or  against  Bachrach  v.  Allen,  239  Mass.  272, 

bank  or  trust  company  as  affected  131  N.   E.  857. 

by  division  of  its  business  depart-  27  The      Massachusetts      statute 

ments,  is  the  subject  of  a  note  in  providing  that  any  person  indebted 

16  A.  L,  E.  1487.  to  a  savings  bank   or  an  institu- 

24  Green  v.  McCord,  204  Ala.  364,  tion   for  savings,   incorporated   as 

85  So.  752;  United  States  Fidelity  such,  may,  in  any  proceeding  for 

&   Guaranty   Co.   v.   Maxwell,   152  the  collection  thereof,  set  off  the 

Ark.  64,  237  S.  W.  708.  amount  of  his  deposit  in  the  bank, 

26  Hughes  V.   Garrett,   150   Ark.  does  not  apply  to  deposits  in  the 

404,   234  S.   W.   265;   Bachrach   v.  savings  departments  of  trust  com- 

Allen,  239  Mass.  272,  131  N.  E.  857.  panics.    Cosmopolitan  Trust  Co.  v. 

1419 


§  5178]  ■    Private  Cokpoeations  [Ch.  62 

where  the  right  of  set-oif  is  regulated  by  statute.**  In  Massachu- 
setts a  depositor  in  the  commercial  department  of  an  insolvent 
trust  company  cannot  set  off  the  amount  of  his  deposit  against 
his  indebtedness  for  money  loaned  to  him  from  the  savings  de- 
partment of  the  company,  even  though  he  did  not  know  that  the 
money  was  loaned  from  the  funds  of  the  savings  department.*' 
The  rule  permitting  a  set-off  applies  to  depositors  in  the  savings 
department  of  a  bank  where  such  department  is  conducted  for 
the  benefit  of  its  stockholders  and  the  depositors  have  no  interest 
in  its  profits  and  are  not  liable  for  its  losses."  Neither  the 
trust-fund  doctrine,  nor  the  fact  that  the  statute  gives  to  sav- 
ings depositors  an  exclusive  prior  lien  upon  the  savings  assets 
and  to  all  depositors  a  first  and  prior  lien  upon  the  assets  of  the 
bank,  prevents  the  application  of  the  rules  of  set-off  under  such 
circumstances.'^  Nor  is  a  depositor  deprived  of  his  right  of  set- 
off because  he  cannot  sue  either  the  superintendent  of  banks  or 
the  bank  and  obtain  a  several  judgment  on  his  claim,  where, 
under  the  statute,  the  allowance  of  his  claim  by  the  superintend- 
ent with  the  approval  of  the  court,  is  equivalent  to  a  judgment, 
and,  if  his  claim  is  disallowed,  he  may,  after  obtaining  permis- 
sion from  the  court,  maintain  an  action  for  the  recovery  of  judg- 
ment thereon.**  Where  a  trustee  in  bankruptcy  deposits  funds 
belonging  to  the  estate  in  a  bank  which  afterwards  becomes  in- 
solvent, and  the  bank,  when  the  deposit  is  made,  knows  that  the 
money  is  a  part  of  a  fund  set  aside  to  pay  the  bankrupt 's  debts, 
including  a  debt  owed  by  it  to  the  bank,  the  trustee  is  entitled 
to  have  the  amount  of  such  deposit  set  off  against  the  bank's 
claim  against  the  bankrupt.  In  such  case  the  bank's  creditors 
can  occupy  no  better  position  in  respect  to  the  right  of  set-off 
than  could  the  bank.*'  Under  such  circumstances  the  bank- 
ruptcy court  may  allow  the  bank's  claim  for  such  sum  only  as 
may  seem  to  the  court  to  be  owing  above  the  value  of  the  se- 

Rosenbush,  239  Mass.  305,  131  N.  SOUpham  v.   Bramwell,   —  Ore. 

E.    858;    Bachrach    v.    Allen,    239  — ,  209  Pae.  100. 

Mass.  272,  131  N.  E.  857.  SlUpham  v.  Bramwell,  —   Ore. 

28  Bachrach  v.  Allen,  239  Mass.  — ,   209  Pac.   100. 

272,  131  N.  E.  857.  82trpham   v.   Bramwell,  —  Ore. 

29  Cosmopolitan     Trust     Co.     v.      — ,  209  Pac.  100. 

Rosenbush,  239  Mass.  305,  131  N.  38  Gardner    v.    Chicago    Title    & 

E.  858;  Kelly  v.  Allen,  239  Mass.  Trust  Co.,  43  Sup.  Ot.  424,  rev'g 
298,  131  N.  E.  855.  278  Fed.  509. 
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curity,  and  may  withhold  dividends  upon  that  sum  until  the 
debt  due  to  the  trustee  has  been  paid.**  If  a  depositor  is  in- 
debted to  the  bank  on  several  notes,  and,  at  the  time  of  its  fail- 
ure, it  has  made  no  appropriation  of  the  deposit  toward  the 
payment  of  any  of  them,  he  has  a  right  to  determine  on  which 
of  the  notes  it  shall  be  applied,  and  the  receiver  has  no  right 
to  refuse  to  apply  it  as  directed.'*  A  firm  deposit  cannot  be  set 
off  against  the  individual  indebtedness  of  members  of  the  firm.'® 
But  amounts  to  which  a  firm  of  attorneys  is  entitled  for  services 
rendered  to  a  bank  prior  to  its  insolvency,  and  for  services 
rendered  to  a  state  officer  after  he  takes  charge  of  the  affairs  of 
the  bank  on  its  insolvency,  at  his  request  may  be  set  off  against 
an  indebtedness  of  individual  members  of  the  firm  to  the  bank, 
when  the  firm  so  directs.*''  In  Arkansas  a  depositor  may  set 
off  the  amount  of  his  individual  deposit  in  an  action  brought  by 
the  receiver  on  a  note  given  by  him  to  the  bank,  although  persons, 
who  signed  the  note  as  his  sureties  are  also  joined  as  defendants.*' 
Under  the  Massachusetts  statute  requiring  the  claim  set  off  to 
be  due  from  all  of  the  plaintiffs  jointly  to  all  of  the  defendants 
jointly,  a  depositor  sued  on  a  joint  and  several  note  of  himself 
and  another  to  the  bank  cannot  set  off  his  individual  deposit  in 
the  bank.*^  Where  money  is  deposited  in  a  bank  as  a  special 
deposit  in  escrow  to  be  paid  to  a  named  person  in  case  he  per- 
forms the  conditions  of  a  contract  between  himself  and  the  de- 
positor and  to  be  returned  to  the  depositor  in  case  he  does  not, , 
and  such  conditions  have  not  been  performed,  the  receiver  can- 
not- set  off  against  the  amount  of  the  deposit  an  indebtedness  of 
such  person  to  the  bank.*'  In  Missouri  a  commissioner  of  banks 
in  charge  of  an  insolvent  bank  has  authority  to  direct  that  money 
on  deposit  be  applied  in  payment  of  the  depositor's  indebted- 
ness to  the  bank.*^ 

34  Gardner    v.    Chicago    Title    &  38  Hughes   v.   Garrett,   150   Ark. 

Trust  Co.,   43   Sup.   Ct.   424,  rev'g  404,   234   S.   W.   265. 

278    Fed.    509.  SDBachrach  v.  Allen,  239  Mass. 

85  Hughes    V.    Garrett,    150   Ark.  272,   131  N.  E.   857. 

404,  234  S.  W.   265.  40  Lamb  v.  Ladd,  —  Kan.  — ,  209 

36  Fraliek  v.  Coeur  d  'Alene  Bank  Pac.   825. 

&  Trust  Co.,  35  Idaho  749,  208  Pac.  41  Lebrecht  v.  New  State  Bank 

835.  of  Woodward,  Okla.,  —  Mo.  App. 

37  Fraliek  v.  Coeur  d  'Alene  Bank  — ,  229  S.  W.  285. 
&    Trust    Co.,    35    Idaho    749,    208 

Pac.  835. 
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§  5180.  —  Debts  not  due  at  time  of  appointment  of  receiver 
or  assignment  for  benefit  of  creditors.  As  a  rule  a  bank  has 
no  right,  as  against  the  receiver  of  an  insolvent  corporation 
depositor,  to  apply  the  deposit  to  a  debt  of  the  depositor  which 
has  not  yet  matured.*^  But  this  rule  has  no  application  where  the 
notes  evidencing  the  indebtedness  to  the  bank  give  it  a  lien  on  the 
deposit  for  their  pajrment,  and  provide  that  in  the  event  of  the 
insolvency  of  the  depositor,  or  on  the  occurrence  of  anything 
evidencing  its  insolvency,  they  shall  become  and  be  immediately 
due  and  payable  without  notice  or  demand  of  payment.*^ 


§5181.  — Termination  of  right;  claims  against  corporations 
assigned  to  debtors.  The  defense  of  set-off  or  counterclaim  to 
be  available  to  a  debtor  as  against  an  assignee  of  a  creditor  must 
have  existed  as  a  present  right  when  the  assignment  was  made, 
especially  where  the  right  arises  out  of  any  independent  con- 
tract.** Claims  acquired  by  assignment  after  insolvency  or  the 
appointment  of  a  receiver  cannot  be  set  off  against  debts  owing 
by  the  assignee  to  the  corporation.** 


42  Wright  v.  Seaboard  Steel  & 
Manganese  Corp.,  272  Fed.  807. 

43  Wright  V.  Seaboard  Steel  & 
Manganese  Corp.,  272  Fed.  807. 

"Insolvency,"  as  used  in  such 
an  agreement  is  to  be  taken  in  its 
usual  sense  of  inability  to  pay 
one's  debts.  A  bill  of  complaint 
alleging  the  insolvency  of  the 
maker  of  the  notes  and  seeking 
the  appointment  of  a  receiver  for 
it,  and  an  answer  in  such  suit 
admitting  insolvency,  is  the  occur- 
rence of  something  evidencing  in- 
solvency within  the  meaning  of 
such  a  provision.  Wright  v.  Sea- 
board Steel  &  Manganese  Corp., 
272  Fed.  807. 

44  So  where  a  trust  company 
places  a  note  given  for  money  bor- 
rowed from  its  general  funds,  and 
not  yet  due,  in  the  investments 
held  by  its  savings  department, 
and  transfers  its  discount  value 
from  the  funds  of  that  department 


to  its  general  funds,  the  maker 
cannot  set  off  a  deposit  in  the 
commercial  department  against 
the  note  when  it  becomes  due. 
Cosmopolitan  Trust  Co.  v.  Rosen- 
bush,  239  Mass.  305,  131  N.  B. 
858. 

In  a  suit  by  a  receiver,  of  a 
bank  on  notes,  a  plea  that  defend- 
ant had  paid  a  judgment  recovered 
against  him  by  a  third  person  on 
an  accommodation  note  executed 
by  him  to  the  bank,  and  was  sub- 
rogated to  the  rights  of  such  per-  , 
son  against  the  bank  and  the  re- 
ceiver, and  was  entitled  to  set  off 
the  amount  so  paid,  held  properly 
stricken.  Morrison  v.  Alexander, 
26  Ga.  App.  455,  106  S.  E.  734. 

45  Green  v.  McCord,  204  Ala.  364, 
85  So.  752;  United  States  Fidelity 
&  Guaranty  Co.  v.  Maxwell,  152 
Ark.  64,  237  S.  W.  708. 

Under  such  a  statute,  where  an 
insurance   company  which  has  in- 
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II.   BANKRUPTCY 

§  5184.  Bights  of  corporations  to  become  bankrupts ;  volun- 
tary proceedings.*®  Under  the  present  bankruptcy  law  a  manu- 
facturing corporation  may  become  a  voluntary  bankrupt.*'' 
Usually  the  power  to  institute  voluntary  proceedings  is  vested 
in  the  board  of  directors.**  Though  a  petition  filed  by  a  director, 
who  was  also  the  retained  attorney  for  the  corporation,  was 
not  filed  by  proper  authority,  where  his  action  was  afterwards 
ratified  by  all  of  the  stockholders  and  the  only  directors  who 
were  authorized  to  vote  on  the  subject,  the  adjudication  will  not 
be  set  aside  at  the  instance  of  the  other  directors  who  hold  ad- 
verse claims  against  the  corporation  and  hence  cannot  represent 
it.*'  Directors  of  a  corporation  are  not  deprived  of  power  to 
file  a  voluntary  petition  in  bankruptcy  by  the  appointment  of  a 
receiver  by  a  state  court  to  preserve  assets  pending  a  suit  about 
them,  in  which  the  relief  sought  is  a  money  judgment  in  favor 
of  the  corporation  and  not  a  dissolution  nor  a  general  receiver- 
ship for  its  corporate  affairs.^"  It  has  been  held  that  the  directors 
have  no  power  to  file  such  a  petition  after  the  appointment  of  a 
receiver  by  a  state  court  with  full  power  to  hold,  administer  and 
manage  the  property  and  income  of  the  corporation  in  such 
manner  as  the  court  should  direct.®^  But  it  has  also  been  held 
that,  in  a  suit  in  a  state  court  for  the  appointment  of  a  receiver 
for  a  corporation  on  the  ground  of  mismanagement  of  its  affairs 
by  its  directors,  in  which  it  is  prayed  that,  if  the  court  finds 
that  the  corporation  is  insolvent,  its  affairs  be  settled  under  the 

sured     a     depositor     in     a     bank  stockholders  or  as  to  the  court  so 

against  loss  of  the   deposit,  pays  as  to  make  it  improper  to  enter 

the   loss   resulting   from   the   fact  tain  it.    In  re  Beaver  Cotton  Mills, 

that   the   bank  becomes   insolvent  275    Fed.    498. 

and   is   taken   over   by   the   bank  47  In  re  De  Camp  Glass  Casket 

commissioner,    and   takes    an    as-  Co.,    272   Fed.    558,    certiorari   de 

signment  of  the  depositor's  claim  nied  256  V.  S.  703,  65  L.  Ed.  1179 

against  the  bank,  it  cannot  set  the  48  See  §  1985,  supra, 

same   off   as    against   its    liability  49  In  re  People 's  Warehouse  Co, 

on  indemnity  policies  issued  by  it  273    Fed.    611. 

to   the   bank.     United   States  Fi-  BO  In    re    Beaver    Cof-on    Mills, 

delity  &  Guaranty  Co.  v.  Maxwell,  275   Fed.   498. 

152  Ark.  64,  237  S.  W.  708.  61  In  re  Associated  Oil  Co.,  271 

46  Evidence    held    not    to    show  Fed.   788.     But  see  In  re  Beaver 

that    the    fllingi    of    a    voluntary  Cotton  Mills,  275  Fed.  498. 
petition  was  fraudulent  as  to  the 
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state  insolvency  law,  a  provision  in  an  order  appointing  a  re- 
ceiver, as  prayed,  prohibiting  the  directors  from  calling  a  meet- 
ing of  the  directors  and  from  doing,  anything  relative  to  the 
affairs  of  the  corporation,  except  under  the  orders  of  the  court, 
is  void,  in  so  far  as  it  prohibits  them  from  calling  a  meeting  for 
the  purpose  of  filing  a  voluntary  petition  in  bankruptcy  in  be- 
half of  the  corporation,  and  they  cannot  be  punished  for  con- 
tempt for  calling  such  a  meeting  and  filing  such  a  petition.^^ 
Where  a  corporation  has  a  right  to  file  a  petition  under  the  act, 
its  motive  or  purpose  in  so  doing  is  wholly  immaterial  since  a 
lawful  act  cannot  be  rendered  unlawful  because  it  is  prompted 
by  an  unworthy  motive.*' 

§  5190.  Involuntary  proceedings  against  corporations — ^Effect 
of  Amendment  of  1910.  Insurance  companies  are  expressly  ex- 
cepted from  the  operation  of  the  act,  and  the  court  has  no  juris- 
diction to  adjudge  such  a  company  a  bankrupt,  and  such  an 
adjudication  is  void.^*  And  acquiescence  by  such  a  company 
will  not  estop  it  from  subsequently  questioning  the  validity  of 
such  an  adjudication.** 

§  5191.  —  Unincorporated  companies.  A  coal  exchange, 
formed  by  shippers  of  coal  during  the  war,  at  the  instance  of 
the  council  of  national  defense,  for  the  purpose  of  speeding  the 
transshipment  of  coal  from  cars  to  ships  at  tidewater  ports  so 
as  to  avoid  impounding  so  many  cars  and  to  prevent  delay  at 
the  wharves,  was  held  to  be  within  this  provision.*® 

§  5192.  Acts  of  bankruptcy — In  general.  It  is  not  an  act  of 
bankruptcy  for  a  corporation  which  has  paid  all  of  its  debts  to 
apply  to  the  secretary  of  state  for  dissolution  under  the  pro- 
visions of  a  state  statute.*' 

B2  Morgan  v.  State,  154  Ark.  273,  trustee  in  the  performance  of  his 

242   S.   W.   384.  duties  in  administering  the  estate. 

BS  State   of   Alabama   v.   Monte-  Vallely  v.  Northern  Fire  &  Marine 

vallo   Min.   Co.,   278  Fed.   989.  Ins.  Co.,  254  U.  S.  348,  65  L.  Ed. 

64  Vallely    v.    Northern    Fire    &  297. 

Marine  Ins.  Co.,  254  U.  8.  348,  65  B6In    re    Tidewater    Coal    Ex- 

L.  Ed.  297.  change,  274  Fed.  1008. 

B6  A  company  adjudged  a  bank-  B7  W.  H.  Baker,  Inc.  v.  Monarch 

rupt  on  default  is  not  estopped  by  Wholesale  Mercantile  Co.,  269  Pad. 

failing  to  appeal  and  acquiescing  794. 
in  the  adjudication  and  aiding  the 
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§  5193.  —  Insolvency.^'  ' '  Pair  valuation ' '  means  a  fair 
market  value,  a  value  whicli  the  corporation  might  have  realized 
on  the  property  for  itself,  a  value  that  can  be  made  promptly 
effective  by  the  corporation  to  pay  debts,  such  a  price  as  a  ca- 
pable and  diligent  business  man  could  presently  obtain  after  con- 
ferring with  those  accustomed  to  buy  such  property.^*  In  de- 
termining the  question  of  solvency  th^  inquiry  is  as  to  the 
actual  value  of  the  debtor's  property  when  he  gave  the  alleged 
preference.®**  The  rule  that  the  valuation  must  relate'  to  the 
corporation's  existence  as  a  going  concern  at  the  time  when  the 
alleged  preference  was  given  applies  only  when  it  was  in  fact  a 
going  concern  at  that  time.®^  Insolvency  is  not  requisite  to 
voluntary  proceedings.®*  • 

• 

§  5194.  —  Transfers  of  property  with  fraudulent  intent ; 
preferences.®'  The  Bankruptcy  Act  expressly  makes  it  an  act  of 
bankruptcy  where  a  person  has,  within  four  months  prior  to 
the  time  of  filing  a  petition  in  bankruptcy  against  him,  trans- 
ferred, while  insolvent,  any  portion  of  his  property  to  one  or 
more  of  his  creditors  wth  intent  to  prefer  such  creditors  over 
his  other  creditors.®*  Insolvency  and  the  act  of  bankruptcy 
must  both  be  present.®^  And  a  conveyance  of  property  within 
four  months  prior  to  the  filing  of  the  petition  does  not  constitute 
an  act  of  bankruptcy  where  the  corporation  is  solvent  when  the 
petition  is  filed.®®  The  transfer  must  have  occurred  within  the 
prescribed  four  months.®''     The   act  provides  that  where  the 

B8  Necessity  for  insolvency  where  vallo  Min.  Co.,  278  Fed.  989;  In  re 

receiver  has  been  appointed  or  ap-  Beaver  Cotton  Mills,  275  Fed.  498. 

plied  for,    see    §  5196,   infra.  63  As  to  the  nature  of  fraudulent 

Necessity  where  there  is  an  ad-  conveyances  and  what  constitutes 

mission  of  inability  to  pay  debts,  illegal    preferences,     see     §§  5045- 

see  §  5197,  infra.  5181,   s,upra. 

Necessity  where  there  is  a  trans-  64  In  re  Standard-Detroit  Tractor 
fer  with  intent  to  prefer  creditors,  ,    Co.,    275   Fed.    952;    In   re    Puget 

see  §  5194,  infra.  Sound  Engineering   Co.,   270   Fed. 

B9ln    re    Sedalia   Farmers'    Co-  353. 

operative  Packing  &  Produce  Co.,  66  In  re  Puget  Sound  Engineer- 

268  Fed.  898.  ing  Co.,  270  Fed.  353. 

60  In  re  Fred  D.  Jones  Co.,  268  66  In  re  C.  W.  Bartleaon  Co.,  275 
I'ed.  818.  Fed.  390. 

61  In  re  Fred  T>.  Jones  Co.,  268  67  In  re  Puget  Sound  Engineer- 
Fed.    818.  ing  Co.,  270  Fed.  353. 

62  State   of   Alabama   v.   Monte- 
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preference  consists  in  a  transfer,  the  four  months  shall  run 
from  the  date  of  the  recording  or  registering  of  the  transfer,  if 
by  law  such  recording  or  registering  is  required.®*  The  ques- 
tion whether  there  was  an  intent  to  prefer  is  one  of  fact,  to  be 
determined  from  a  consideration  of  the  facts  and  circumstances 
surrounding  the  transaction,  and  in  view  of  the  principal  that 
a  person  is  presumed  to  intend  the  necessary  consequences  of 
his  voluntary  acts.®' 

§  5195.  —  Assignment  for  benefit  of  creditors.'"*  A  transfer 
of  the  majority  of  the  stock  of  a  corporation  to  a  committee  of 
creditors  pursuant  to  a  voting-trust  agreement  and  thus  giving 
them  virtual  charge  of  the  corporation  is  not  a  general  assign- 
.  ment  for  the  benefit  of  creditors  within  the  meaning  of  the 
Bankruptcy  Act,  where  the  corporate  assets  are  not  transferred 
to  the  committee,  and  the  understanding  is  that  the  corporate 
entity  is  to  be  maintained  and  that  its  business  is  to  be  con- 
tinued in  its  name.'"^ 

§  5196.  —  Receiverships.  Under  the  Bankruptcy  Act  it  is 
an  act  of  bankruptcy  when  a  person,  "being  insolvent,"  has 
"applied  for  a  receiver  or  trustee' for  his  property  or  because 
of  insolvency  a  receiver  or  trustee  has  been  put  in  charge  of 
his  property  under  the  laws  of  a  state,  of  a  territory,  or  of  the 
United  States."  To  come  within  the  first  part  of  this  provision 
it  is  not  necessary  that  a  corporation  should  have  applied  for  a 
receiver  because  of  its  insolvency,  but  it  is  necessary  that  being 
insolvent  it  did  so  apply.""'  Under  the  last  clause  the  corpora- 
tion must  have  been  insolvent  and  the  receiver  must  have  been 
appointed  because  of  its  insolvency.''*  An  act  of  bankruptcy 
under  the  second  part  is  complete  when  the  laws  of  a  state  pro- 
vide for  a  receivership  on  the  ground  of  insolvency,  and  are 
applied  by  the  appointment  of  a  receiver  for  an  insolvent  cor- 
es In  re  Puget  Sound  Engineer-  72  Petition  of  France  Foundry  & 
ing  Co.,  270  Fed.  353.                                Machine   Co.,    276   Fed.    757;   Mis- 

69  In   re    Standard-Detroit   Trac-       souri    Valley    Cattle    Loan    Co.    v. 
tor   Co.,   275   Fed.   952.  Alexander,  276  Fed.   266. 

70  As  to  assignments  for  benefit  73  Missouri    Valley   Cattle  -  Loan 
of  creditors,  see  §§  5017-5026,  supra.       Co.    v.    Alexander,    276    Fed.    266. 

71  In  re  C.  W.  Bartleson  Co.,  275 
Fed.  390. 
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poration,  and  in  such  case  the  insolvency  meant  would  seem  to 
be  the  insolvency  known  to  the  laws  of  the  state,  and  which  is 
sufficient  to  warrant  the  appointment  of  a  receiver  under  them.''* 
Where  the  corporation  is  insolvent  within  the  definition  of  that 
term  in  the  Bankruptcy  Act,  and  such  insolvency  is  the  proxi- 
mate cause  of  the  appointment  of  a  receiver  in  a  state  court, 
the  appointment  is  because  of  insolvency  within  the  meaning  of 
the  act,  and  is  an  act  of  bankruptcy,  though  the  petition  for  the 
receivership  alleges  only  facts  showing  a  common-law  or  com- 
mercial insolvency,  and  expressly  avers  that  the  assets  of  the 
corporation  at  a  fair  valuation  are  more  than  sufficient  to  pay 
all  of  its  indebtedness  and  that  it  is  amply  solvent.'^  The  act  of 
bankruptcy  is  complete  under  the  second  clause  when  a  receiver 
is  appointed  and  the  property  is  placed  •  in  his  charge  even 
though  the  court  making  the  appointment  is  without  jurisdiction 
and  the  appointment  was  improvidently  made.'®  It  is  necessary, 
however,  to  find  that  the  corporation  was  actually  insolvent 
within  the  statutory  definition,  both  at  the  time  of  the  alleged 
act  of  bankruptcy  and  at  the  time  of  the  filing  of  the  involuntary 
petition.'"  It  is  none  the  less  an  act  of  bankruptcy  under  the 
first  clause  because  the  application  was  for  a  temporary  rather 
than  a  permanent  receiver.''*  The  act  of  liquidating  commission- 
ers, appointed  by  the  board  of  directors  to  wind  up  the  affairs 
of  a  dissolved  corporation,  pursuant  to  the  provisions  of  its 
charter  and  of  the  Louisiana  statute,  in  applying  for  and  obtain- 
ing an  order  of  court  permitting  them  to  qualify  as  judicial 
liquidators  and  to  liquidate  and  settle  up  the  affairs  of  the 
-corporation  under  the  authority  and  direction  of  the  court,  is 
not  the  act  of  the  dissolved  corporation,  and  hence  is  not  an  act 
of  bankruptcy  on  its  part.''^  The  act  of  bankruptcy  must  have 
occurred  within  four  months  prior  to  the  filing  of  the  petition.*" 

74  Hilb  V.  American  Smelting  &  erative  Packing  &  Produce  Co.,  268 

Eefining  Co.,  275  Fed.  384.  Fed.   898. 

76  Hilb  V.  American  Smelting  &  78  Petition    of    France    Foundry 

Eefining  Co.,  275  Fed.  384;  In  re  &  Machine  Co.,  276  Fed.  757. 

Sedalia      Farmers'      Co-operative  79  Standard   Warehouse   &   Com- 

Packing  &  Produce  Co.,  268  Fed.  press  Co.  v.  George  H.  McFadden 

898.  Bros.  Agency,  272  Fed.  251. 

76  In  re  Sedalia  Farmers'  Co-op-  80  Standard  Warehouse  &  Com- 
erative  Peeking  &  Produce  Co.,  268  press  Co.  v.  George  H.  McFadden 
Fed.   898.  Bros.    Agency,   272   Fed.   251. 

77  In  re  Sedalia  Farmers '  Co-op- 
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§  5197.  —  Admission  of  inability  to  pay  debts.  Where  there 
is  no  collusion  or  fraud,  the  adoption  by  the  board  of  directors 
of  a  resolution  admitting  the  inability  of  the  corporation  to  pay 
its  debts  and  requesting  that  it  be  adjudged  a  bankrupt  is  suf- 
ficient to  warrant  an  adjudication. *i  Where  the  act  of  bank- 
ruptcy is  a  written  admission,  the  question  of  solvency  is  imma- 
terial.*^ 

§  5198.  Jurisdiction  of  proceedings.*'  By  the  general  orders 
in  bankruptcy  where  two  or  more  petitions  are  filed  in  different 
districts,  the  first  hearing  must  be  had  in  the  district  where 
the  corporation  has  its  domicile,  and  the  court  which  makes 
the  first  adjudication  of  bankruptcy  is  required  to  retain  juris- 
diction over  all  proceedings  until  the  same  are  closed.**  But 
the  court  so  retaining  jurisdiction  is  required  to  transfer  the 
proceedings  to  another  court  having  jurisdiction,  if  satisfied 
that  it  is  for  the  greatest  convenience  of  parties  in  interest  to 
do  so.*^  "Parties  in  interest"  include  not  only  general  credi- 
tors, but  prior  and  secured  creditors  as  well,  and  also  the  bank- 
rupt and  every  other  party  whose  pecuniary  interest  is  affected 
by  the  proceedings.*® 

An  adjudication  in  bankruptcy  places  the  bankrupt 's  property 
in  the  custody  of  the  law,  and  the  bankruptcy  court  has  exclusive 
jurisdiction  of  it  as  against  a  state  court.*'''  Pendency  of  a  prior 
suit  in  a  state  court  involving  the  same  matters  must  be  pleaded 
if  relied  on  in  abatement  of  a  suit  in  the  bankruptcy  court.  The 
objection  must  be  made  in  limine,  and  is  waived  by  pleading  to 

81  In  re  Mohawk  Weaving  Mills,  The  alleged  bankrupt  is  a  party 
275   Fed.    589.  in  interest.     In  re  Okmulgee  Pro- 

82  In  re  Mohawk  Weaving  Mills,  ducing  &  Eefining  Co.,  265  Fed. 
275   Fed.   589.  736.  , 

83  Principal  place  of  business,  87  Showing  held  insufficient  to 
residence,  or  domicile,  see  §  403,  require  the  granting  of  a  motion 
supra.  for    a    new    trial    after    judgment 

84  In  re  Devonian  Mineral  Spring  for  plaintifE  in  an  action  on  a 
Co.,  272  Fed.  527.  note  on  the  ground  that  the  plain- 

85  In  re  Okmulgee  Producing  &  tiff  had  been  adjudged  a  bank- 
Eefining  Co.,   265  Fed.   736.  rupt.     Denison-Oholson  Dry  Goods 

Petition  for  transfer  denied.    In       Co.  v.  Simmons,  207  Mo.  App.  524, 
re   Devonian   Mineral   Spring    Co.,       227   S.   W.   855. 
272  Fed.  527. 

86  In  re  Devonian  Mineral  Spring 
Co.,    272    Fed.    527. 
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the  merits.**  Controversies  over  the  ownership  of  property  in 
the  actual  possession  of  the  bankruptcy  court  ought  to  be  settled 
there  as  far  as  possible,  and  it  is  only  under  very  exceptional 
circumstances  that  property  in  the  possession  of  and  claimed 
by  the  trustee  will  be  surrendered  to  a  state  court  in  order  that 
the  title  to  it  may  be  tried  there.*' 

§  5199.  Estoppel  preventing  petition  for  bankruptcy.     A 

creditor  who  in  good  faith  obtains  an  attachment  against  a 
debtor's  property  within  four  months  of  the  filing  of  the  petition 
in  bankruptcy,  may  join  in  the  petition  to  have  the  debtor  ad- 
judicated an  involuntary  bankrupt,  although  the  attachment  has 
not  beeA  formally  released.  The  bankruptcy  court,  in  such  case, 
may  require  the  attachment  lien  to  be  released  before  an  adjudi- 
cation is  entered." 

§  5200.  Pleading.  The  allegation  of  the  commission  of  an 
act  of  bankruptcy  should  state  the  specific  acts  relied  on,  with 
time,  place  and  circumstances,  so  that  the  alleged  bankrupt 
may  be  appraised  of  what  it  is  required  to  answer.'^  If  the 
acts  relied  on  are  alleged  preferential  payments,  the  allegation 
must  show  that  thereby  one  creditor  was  enabled  to  obtain  a 
greater  percentage  of  his  debt  than  any  other  creditors  of  the 
same  class,®^  and  must  specify  the  amounts  and  times  of  such 
payments.'* 

§  5201.  Receiverships.'*  A  receiver  cannot  be  appointed  by 
the  court  in  voluntary  proceedings  after  a  trustee  has  been 
legally  elected  for  reasons  arising  prior  to  such  election,  since 
the  court  has  no  power  to  remove  a  trustee  except  for  cause  aris- 

88  Proceedings  by  trustee  against  91  Allegations  held  sufficient.    In 

a  third  person   to   recover   assets.  re    Standard    Aero    Corp.    of   New 

In  re  Eilers  Music  House,  274  Fed.  York,.  270  Fed.  779. 

330,    270    Fed.    915,    leave  ,  to    file  92  Allegations  held  sufficient.*  In 

motion  for  writ  of  prohibition  de-  re    Standard    Aero    Corp.    of   New 

nied  257  U.  S.  613,  66  L.  Ed.  397,  York,   270   Fed.    779. 

certiorari  denied  257  tj.  S.  646,  66  93  In  re   Triangle  S.  S.   Co.,  267 

L.  Ed.  414   (Inera.   dee.).  Fed.  300. 

89  In  re  International  Piano  Mfg.  94  Personal  liability  of  receivex, 
Co.,  268  Fed.  430.  see  §§  5339,  5340,  infra. 

90  In    re    Automatic    Typewriter 
&  Service  Co.,  271  Fed.  1. 
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ing  after  his  election.'^  A  receiver  in  bankruptcy  who  collects 
money  belonging  to  a  third  person,  which  has  never  been  in  the 
bankrupt's  hands  and  forms  no  part  of  its  estate,  has  and  can 
be  given  no  authority  to  use  it  in  operating  the  bankrupt 's  busi- 
ness or  in  paying  the  expenses  of  its  administration,  and  if  he 
does  so,  the  owner  is  entitled  to  priority  over  general  creditors  in 
the  payment  of  the  same.'® 

§5202.  Sales  of  assets.  A  sale  of  "all  of  the  rights,  title, 
claims,  interest  and  demands,  both  in  law  and  equity,  of  the 
trustee  in  bankruptcy  as  such  in,  to  and  against  all  the  assets 
of  the  bankrupt,"  with  the  right  to  sue  and  defend  the  same, 
carries  with  it  a  right  to  sue  for  money  paid  out  by  the  corpora- 
tion under  an  illegal  contract,  and  the  assignee  may  maintain 
such  a  suit*''  in  his  own  name."  A  decision  of  the  bankruptcy 
court  that  a  contract  which  is  made  the  basis  of  a  claim  agaiijst 
the  estate  is  illegal  and  void  because  in  restraint  of  trade  is  con- 
clusive in  a  subsequent  action  in  a  state  court,  by  a  purchaser  of 
the  property  of  the  bankrupt  from  the  trustee,  to  recover  amounts 
paid  out  by  the  bankrupt  under  such  contract.*'  A  sale  of  claims 
against  the  federal  government  will  not  be  set  aside  merely  be- 
cause the  purchaser  was  a  former  manager  of  the  bankrupt 
corporation,  who  knew  more  about  the  claims  than  the  creditors 
and  had  more  confidence  than  they  that  pending  suits  to  enforce 
them  would  be  successful,  where  he  acted  fairly  and  without 
deception,  and  the  creditors  knew  all  of  the  facts  when  they  voted 
to  accept  his  offer  for  them.^ 

95  State  of  Alabama  v.  Mont-  necessary  use  of  the  trustee 's 
avello  Min.  Co.,  278  Fed.  989.  name     will    be     rejected     as     sur- 

96  Petition  of  National  Discount  plusage.  Adcoek  v.  New  Crystal 
Co.,  272  Ted.  570.  Ice  Co.,  144  Tenn.  511,  234  S.  W. 

97  There    is    a    transfer    of    the  336. 

equitable   title   to    the    fund    paid  99  Adcoek    v.    New    Crystal    Ice 

out   under  the    contract,    and   not  Co.,  144' Tenn.  511,  284  S.  W.  336. 

merely   an   assignment    of   a   bare  1  Bray  v.  United  States  Fidelity 

right   of  action.     Adcoek  v.   New  &  Guaranty  Co.,  267  Fed.  533. 

Crystal  Ice  Co.,  144  Tenn.  511,  234  Evidence  held  not  to  justify  the 

S.   W.   336.  setting  aside   of   a  sale  of  claims 

98  It  is  unnecessary  to  sue  in  against  the  government  on  the 
the  name  of  the  trustee  in  bank-  ground  of  fraud  and  collusion  on 
ruptcy  as  trustee  for  the  pur-  the  part  of  the  trustee  and  the 
chaser,  and  if  this  is  done  the  un-  purchaser   after  a  delay  of  seven 
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§  5203.  Claims.  Matured  or  unmatured  claims  against  the 
bankrupt  are  provable  against  its  estate,  and  are  the  subject  of 
set-off.^  The  liability  of  a  corporation  on  a  guaranty  of  a  lease 
becomes  absolute  on  default  of  the  lessee,  and  thereafter  is  a 
provable  claim.*  And  so  is  a  claim  for  damages  for  breach  of  a 
contract  for  personal  services,  further  performance  of  which  is 
prevented  by  the  adjudication  in  bankruptcy,*  and  a  claim  by 
a  state  against  the  bankrupt  for  an  indebtedness  arising  under 
a  contract  previous  to  the  adjudication  and  for  damages  result- 
ing from  the  fact  that  such  contract  will  not  be  further  per- 
formed on  account  of  such  adjudication.^  A  claim  of  a  stock- 
holder, growing  out  of  an  agreement  between  minority  and  ma- 
jority stockholders  whereby  the  former  were  to  acquire  a  eon- 
trolling  interest  through  a  purchase  by  the  corporation  for  their 
benefit  of  a  part  of  the  stock  of  the  majority,  which  gives  him  no 
right  to  share  in  the  assets  with  creditors  of  the  cprporation 
should  be  disallowed  without  reservation,  where  there  is  no 
showing  that  there  will  be  a  surplus  of  assets  after  payment  of 
creditors,  but  without  prejudice  to  any  rights  he  may  have 
against  the  other  stockholders,  or  in  any  assets  of  the  corpora- 
tion not  distributed  to  the  creditors  by  the  trustee.®  Stock- 
holders may  be  permitted  to  intervene  and  controvert  the  liability 
of  the  bankrupt  on  claims  scheduled  as  debts  owing  by  it.'  The 
mere  filing  of  a  proof  of  claim  in  bankruptcy  proceedings  against 
a  corporation,  which  is  not  shown  to  have  been  allowed  and  on 
which  no  dividend  has  been  paid,  is  not  an  election  which  will 
bar  the  creditor  filing  it  from  subsequently  instituting  an  action 
against  a  member  of  a  partnership  to  whose  business  the  corpora- 
tion succeeded.' 

§  5204.  Effect  of  bankruptcy.'  Bankruptcy  proceedings, 
whether  voluntary  or  involuntary,  resulting  in  an  adjudication 

years.       Bray     v.     United     States  B  State    of    Alabama    v.    Monta- 

Fidelity  &  Guaranty  Co.,  267  Fed.  Velio  Min.  Co.,  278  Fed.  989. 

533.  6  Keith  v.  Kilmer,  272  Fed.  643. 

2Woollard    v.    City    of    Albany,  7 Alexander  v.  Farmers'  Supply 

190  N.  Y.  Supp.  741.  Co.,  275  Fed.  824. 

8  In   re    Gilchrist    Co.,   278   Fed.  8  Kersch  v.  Machover,  194  N.  Y. 

235.  Supp.  239. 

4  In    re    Eouden    Mfg.    Co.,    278  9  Dissolution  of  corporation,  see 

Fed.    66.3.  §§  5441,   5516,  infra. 
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of  bankruptcy,  are  equivalent  to  an  anticipatory  breach  of  the 
bankrupt's  executory  contracts.^" 

§  5205.  Powers  and  duties  of  trustees.  The  election  of  a 
trustee  is  not  necessarily  invalid  because  the  decisive  votes  were 
cast  under  proxies  held  by  officers  or  the  attorneys  of  the  bank- 
rupt corporation.^^  The  adjudication  vests  in  the  trustee  the 
title  of  the  bankrupt,  wherever  the  property  is  situated.^*  So 
he  is  vested  by  operation  of  law  with  the  title  of  the  bankrupt 
to  all  rights  of  action  arising  upon  contract.^*  And  he  may  en- 
force liabilities  which  are  assets  of  the  corporation  for  the 
benefit  of  general  creditors.^*  The  Bankruptcy  Act  as  amended 
in  1910  provides  that  the  trustee  shall  be  deemed  vested  with  all 
rights,  remedies  and  powers  of  a  judgment  creditor  holding  an 
execution  duly  returned  unsatisfied.^^  This  provision  does  not 
define  and  limit  all  of  the  trustee's  rights,  but  there  are  several 
other  sections  of  the  act  which  define  his  rights,  duties  and 
powers.^*  He  takes  not  only  the  rights  and  title  of  the  bankrupt, 
but  also  such  rights  and  title  as  execution  creditors  may  have.^'' 
He  represents  the  bankrupt's  creditors,  and,  in  general,  may 
assert  their  rights  respecting  the  estate  ^*  and  may  maintain  and 
defend  actions  and  collect  assets  as  their  representative  under 

I'O  Heyward    v.    Goldsmith,    269  creditor  holding  an  execution  duly 

Fed.  946.     And  see  §  5203,  supra.  returned  unsatisfied,  or  a  creditor 

11  Election,  confirmed  by  the  holding  a  lien  by  legal  or  equi- 
trustee  and  district  judge,  will  not  t&ble  proceedings  as  of  the  date  of 
be  set  aside  on  petition  for  re-  the  filing  of  the  petition.  Hayes 
vision,  where  there  is  no  charge  v.  Gibson,  279  Fed.  812,  aff'g  276 
of  fraud  or  collusion.  In  re  Frank-  Fed.  145,  certiorari  denied  259  XJ. 
lin  Tractor  Co.,  278  Fed.  732.  S.  581,  66  L.  Ed.  1074  (mem.  dec). 

12  In  re  Hood  Bay  Packing  Co.,  ISNusbaum  v.  City  Bank  & 
280  Fed.  866.  Trust  Co.,   132  Va.   54,  110  S.  E. 

IS  Denison-Gholson     Dry     Goods  363. 

Co.  V.  Simmons,  207  Mo.  App.  524,  17  In  re  Hood  Bay  Packing  Co., 

227  S.  W.  855.  280    Fed.    866;     Throckmorton    v. 

14  Petition    of   Stuart,   272  Fed.  Hickman,  279  Fed.  196;  Adcock  v. 

938.  New    Crystal   Ice    Co.,    144    Tenn. 

IBKelley  v.  Abbott,  —  Cal.  — ,  511,   234   S.   "W.   336;   Nusbaum  v. 

196    Pae.    39;     Nusbaum    v.    City  City  Bank   &   Trust   Co.,   132   Va. 

Bank  &  Trust  Co.,  132  Va.  54,  110  54,  110  S.  E.  363. 

S.  E.  363.  18  Adcock    v.    New    Crystal    Ice 

Since  this  amendment  he  stands  Co.,  144  Tenn.  511,  234. S.  W.  336. 
in    the    position    of    a    judgment 
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circumstances  where  the  corporation  i*  or  the  bankrupt  ^"  could 
not  do  so.  So  he  may  sue  to  recover  money  paid  out  by  the 
corporation  under  a  contract  which  is  illegal  and  void  because  in 
restraint  of  trade,''^  or  to  set  aside  preferences.*''  And  he  may 
recover  amounts  unpaid  on  subscriptions  to  stock,*^  and  may 
enforce  the  constitutional  or  statutory  liability  of  stockholders 
to  creditors  except  in  states  where  such  liability  is  held  to  be 
personal  to  creditors.**  He  occupies  the  position  of  a  judgment 
creditor  with  a  lien  against  all  of  the  bankrupt's  property  of 
the  date  of  the  adjudication,  as  against  conflicting  liens,  and 
hence  his  claim  is  superior  to  that  of  a  judgment  creditor  whose 
judgment  has  not  been  enrolled  at  the  time  of  the  adjudication, 
where  enrolment  is  necessary  to  give  a  lien.*^  And  his  right  in 
real  estate  in  his  possession  is  superior  to  an  implied  vendor's 
lien  of  which  the  other  creditors  had  no  notice.*®  In  an  action  to 
recover  assets  of  the  bankrupt,  the  trustee  stands  for  and  in  the 
place  of  creditors  and  stockholders  of  the  corporation,  and  there- 
fore a  judgment  in  a  representative  action,  brought  by  a  stock- 
holder and  creditor  on  behalf  of  himself  and  all  other  stock- 
holders and  creditors  who  should  come  in,  to  set  aside  a  corporate 


iSKelley  v.  Abbott,  —  Cal.  — , 
196  Pac.  39.  And  see  Coleman  v. 
Northwestern  Mut.  Life  Ins.  Co., 
—  Mo.  — ,  233  S.  W.  187. 

He  succeeds  to  the  right  of 
creditors  to  set  aside  conveyances 
which  bind  the  bankrupt,  and 
takes  title  to  certain  property 
with  which  the  bankrupt  has  vol- 
untarily parted  and  could  not 
claim.  Nusbaum  v.  City  Bank  & 
Trust  Co.,  132  Va.  54,  110  S.  E. 
363. 

20  Trustee  held  not  estopped  to 
assert  that  a  levy  was  not  made 
by  a  judgment  creditor  and  a  lien 
thereby  acquired  because  a  levy 
was  prevented  by  the  act  of  the 
bankrupt  in  notifying  the  mar- 
shal that  it  had  filed  a  supersedeas 
bond  which  was  afterwards  held 
to  be  merely  a  cost  bond.  In  re 
Jackson  Light  &  Traction  Co.,  269 
Fed.  223,  afif'g  265  Fed.  389. 
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21  The  doctrine  in  pari  delicto 
does  not  apply  to  him  since  he 
represe'nts  the  creditors.  Adcock 
V.  New  Crystal  Ice  Co.,  144  Tenn. 
511,  234  S.  W.  336. 

22  Nusbaum  v.  City  Bank  & 
Trust  Co.,  132  Va.  54,  110  S.  E. 
363. 

23  See  §4115,  supra. 

24  See  §4214,  supra. 

26  In  re  Jackson  Light  &  Trac- 
tion Co.,  269  Fed.  223,  aff'g  265 
Fed.  389. 

26  In  re  Oswegatchie  Chemical 
Products  Corp.,  279  Fed.  547,  cer- 
tiorari denied  259  U.  S.  580,  66  L. 
Ed.  1073. 

Priority  as  between  vendor's 
lien  on  real  estate  and  rights  of 
trustee  in  bankruptcy  of  pur- 
chaser is  the  subject  of  a  note  in 
22  A.  L.  E.  1338. 
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mortgage  and  a  sale  thereunder,  is  res  judicata  in  a  subsequent 
suit  brought  by  the  corporation's  trustee  in  bankruptcy  for  the 
same  purpose  .2'''  The  trustee  cannot  avoid  a  contract  which  is 
voidable  at  the  option  of  the  bankrupt,  where  the  bankrupt  has 
ratified  it  prior  to  the  institution  of  the  proceedings.'^*  And 
where  the  lien  of  a  mortgage  given  by  the  bankrupt  attached 
more  than  four  months  before  the  filing  of  the  petition  and  hence 
was  not  affected  by  the  proceedings,  the  rights  of  the  trustee 
to  attack  proceedings  foreclosing  the  mortgage  are  no  greater 
than  those  of  the  bankrupt.*'  Trust. funds  do  not  pass  to  the 
trustee,  as,  for  example,  money  deposited  by  the  corporation  for 
the  payment  of  dividends  previously  declared.^"  Where  interest 
coupons  of  corporate  bonds  provided  that  the  company  would 
pay  them  at  its  office,  money  deposited  by  the  company  in  a 
special  account  to  meet  maturing  coupons  and  out  of  which  such 
coupons  were  paid  by  checks  drawn  thereon  by  the  corporation, 
was  held  not  to  be  a  trust  fund  for  the  benefit  of  coupon  holders 
out  of  which  they  were  entitled  to  be  paid  on  the  bankruptcy  of 
the  corporation,  and  this  was  held  to  be  true  although  the  trust 
company  with  which  the  deposit  was  made  was  the  trustee  under 
the  mortgage  securing  the  bonds.'^  Generally  speaking,  a  trustee 
in  bankruptcy  takes  the  property  of  the  bankrupt  subject  to 
all  prior  liens  and  equities.^*  A  third  person  owning  property 
in. the  possession  of  the  bankrupt  is  not  entitled  to  a  preference 
over  general  creditors  unless  he  can  trace  the  property  or  its 
proceeds  into  the  hands  of  the  trustee  or  receiver.^^ 

§  5206.  Setting  aside  proceedings.  The  bankruptcy  court, 
as  a  court  of  equity,  has  power  to  inquire  into  the  propriety  of  a 
voluntary  bankruptcy  and  in  a  proper  case  should  exercise  it.'* 
A  minority  stockholder  may  intervene  to  procure  the  annul- 

27  Throctmortou  v.  Hickman,  30  In  re  Interborough  Consol. 
279  Fed.  196.  Corp.,  267  Fed.  914. 

28  Cobb  V.  McDonald-Weist  Log-  31  In  re  Interborough  Consol. 
ging  Co.,  278  Fed.  165;  Producers'  Corp.,  277  Fed.  249. 

Naval    Stores    Co.    v.    McAllister,  32  Petition  of  National  Discount 

278  Fed.  13,  certiorari  denied  258  Co.,  272  Fed.  570. 

V.  8.  627,  66  L.  Ed.  798.  33  Petition  of  National  Discount 

29  Producers'    Naval    Stores    Co.  Co.,  272  Fed.  570. 

V.  McAllister,  278  Fed.  13,  certio-  34  In    re    Beaver    Cotton    Mills, 

rari   denied  258   IT.   S.   627,   66   L.       275  Fed.  498. 
Ed.  798. 
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ment  of  an  adjudication  in  a  voluntary  proceeding  by  his  cor- 
poration.'^ A  stockholder  loses  the  right  to  have  voluntary  pro- 
ceedings set  aside  because  of  the  absence  of  proper  corporate 
action  authorizing  the  Institution  of  the  proceedings,  where, 
though  he  has  full  knowledge  of  the  facts,  he  does  not  interpose 
such  objection  promptly,  but  remains  silent  and  inactive  until 
after  the  bankrupt's  property  has  been  administered  and  dis- 
posed of.'^  A  creditor  has  no  standing  to  object  to  an  adjudica- 
tion on  a  voluntary  petition  on  the  ground  that  the  meeting  of 
the  board  of  directors  at  which  the  proceedings  were  authorized 
was  illegal  because  held  at  a  city  other  than  that  where  the  office 
of  the  corporation  was  located."  An  adjudication  in  voluntary 
proceedings  will  not  be  set  aside  on  the  grounds  that  the  cor- 
poration is  solvent  and  that  proceedings  were  not  instituted  in 
good  faith,  but  for  the  purpose  of  avoiding  certain  corporate 
liabilities,  especially  at  the  instance  of  creditors  whose  claims 
are  provable  or  will  not  be  affected  by  the  bankrupt's  discharge.'* 
An  adjudication  pro  confesso  in  involuntary  proceedings  will 
not  be  set  aside  as  inadvertently  made,  where  the  matters  pleaded 
in  the  proposed  answer  of  the  bankrupt  do  not  constitute  a  de- 
fense.'® A  judgment  adjudicating  an  insurance  company  a  bank- 
rupt, upon  due  service  of  process  and  default,  is  void  and  should 
be  vacated  and  the  proceedings  dismissed  upon  motion  of  the  com- 
pany, even  though  such  motion  is  not  made  until  after  the  time 
for  appealing  from  the  adjudication  has  expired.*" 

35  In    re    Beaver    Cotton    Mills,  39  In  re  Puget  Sound  Engineer- 
275  Fed.  498.                                               ing  Co.,  270  Fed.  353. 

36  Alexander  V.  Farmers'  Supply  40  Vallely    v.    Northern    Fire    & 
Co.,  275  Fed.  824.                                    Marine  Ins.  Co.,  254  U.  S.  348,  65 

37  In    re    Ann    Arbor    Machine       L.  Ed.  297.      " 
Corp.,  274  Fed.  24. 

38  State   of   Alabama   v.    Monte- 
vallo  Min.  Co.,  278  Fed.  989. 
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Eeceivers 

I.  GENEBAL  CONSIDERATIONS 

§  5208.  Kinds  of  receivers — In  general. 

II.   APPOINTMENT 

A.  Jurisdiction 

§  5211.  In  general. 

§  5214.  Equity  courts — General  rule. 

§  5216.  Statutory  jurisdiction. 

§  5217.  Federal  courts  and  conflicting  jurisdiction. 

§  5218.  Consent  as  conferring  jurisdiction. 

§  5219.  Foreign  corporations. 

§  5222.  Power  to  appoint  as  limited  to  incidental  relief — General  rule. 

§  5223.  —  The  contrary  view. 

§  5224.  Notice  before  appointment. 

B.  Who  May  Obtain  Appointment 

§  5226.  Stockholder — In  general. 

§  5228.  Creditor — In  general. 

§  5229.  —  Creditor  having  no  judgment  or  lien. 

C.  Propriety  of  Appointment 

§  5234.  Discretion  of  court. 

§  5238.  For  purpose  of  carrying  on  business. 

§  5239.  Two  or  more'  receiverships  at  same  time. 

I>.  Grounds 
§  5240.  In  general. 

§  5241.  Governing  statutes  and  tnles  of  court — ^In  general. 
§  5244.  Dissensions    or    disagreements    among    officers    or   stockholders — In 

general. 
§  5246.  Misconduct   or   mismanagement   of   directors,   officers    or  majority 

stockholders. 
§  5247.  Lack  of  governing  officers. 
§  5248.  Abandonment  or  cessation  of  business. 
§  5250.  Insolvency — In  general. 
§  5251.  —  Imminent  danger  of  insolvency. 
§  5252.  —  Insolvency  coupled  with  other  facts. 
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§  5253.  —  What  constitutes  insolvency. 
§  5257. -Danger  of  loss  pendente  lite. 

E.  Grounds  for  Eefusing 

§  5260.  Absence  of  necessity. 
§  5262.  Other  adequate  remedy — In  general. 
§  5263.  —  Eemedy  within  the  corporation. 
§  5266.  Absence  of  assets. 

F.  Who  May  or  Should  Be  Appointed 
§  5268.  General  rules. 

G.  Procedure  and  Subsequent  Steps 

§  5269.  General  rules. 

§  5271.  County  in  which  suit  must  be  brought. 

§  5272.  Pleadings  and  motion  papers — In  general. 

§  5274.  Parties  defendant  and  intervention. 

§  5275.  Order  or  decree. 

§  5276.  Acceptance,  oath  and  bond. 

§  5277.  Waiver  of  objections  to  appointment. 

§  5278.  Collateral  attack. 

§  5279.  Duration,  removal  and  discharge. 

III.    EFPECT   OP   EECEIVERSHIP 

§  5280.  General  rules. 

§  5282.  Vesting  title  in  receiver. 

§  5283.  Eight  to  possession. 

§  5285.  Eights  and  powers  of  oflSeers. 

§  5286.  Eights  of  creditors  and  lienholders. 

§  5287.  Eights  of  debtors  and  third  persons  generally. 

§  5288.  Existing  contracts — In  general. 

§  5289.  —  Liability  for  damages  in  general. 

§  5290.  —  Contracts   for   personal   services,   including   those    of   corporate 

officers. 
§  5291.  —  Leases. 
§  5294.  Eight   to    sue    corporation — Liability   of   corporation   for   acts    of 

receivers.  ' 

§  5295.  —  Upon  whom  process  may  be  served. 
§  5296.  Pending  actions  by  or  against  the  corporation. 
§  5297.  Eight  of  set-off— General  rule. 
§  5298.  — '  Deposits  in  bank. 

§  5299.  —  Purchase  of  claims  to  be  used  as  set-off. 
§  5300.  Bankruptcy  proceedings. 
§  5301.  Appointment  as  act  of  bankruptcy. 
§  5303.  Effect  on  jurisdiction  of  Public  Service  Commission. 
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rv.  POWERS,  RIGHTS,  DUTIES  AND  LIABILITIES  OP  EEOEIVEES 

A.  In  General 

§  5304.  Nature  of  office  and  whom  receiver  represents. 
§  5306.  Sales  by  receiver. 

B.  Powers 
§  5309.  General  rule. 
§  5311.  Collection  of  assets. 
§  5312.  Compromise  of  claims. 
§  5313.  Continuance  of  business. 
§  5314.  Contracts — In  general. 
§  5315.  —  Contracts  of  employment. 
§  5320.  New  Enterprises. 

C.  Actions  By 

§  5324.  General  rules. 

§  5326.  Actions  in  federal  or  state  courts. 

§  5327.  Eight  to  sue  outside  of  state. 

§  5328.  Action  in  name  of  receiver  or  of  corporation. 

§  5329.  Actions  or  proceedings  which  may  be  brought  by  receiver — ^In 
general. 

§  5330.  —  Actions  to  set  aside  fraudulent  conveyances  or  illegal  prefer- 
ences. 

§  5332.  —  Actions  against  corporate  officers, 

§  5333.  —  Actions   against  stockholders. 

§  5337.  Parties  to  actions  by  receivers. 

D.  Duties,  Liabilities  and  Ac-tione  Against 

§  5338.  Eight  to  sue  receiver. 

§  5339.  Liabilities — ^In  general. 

§  5340.  —  Degree  of  care  required. 

§  5342.  —  Liability  for  torts  of  employees. 

§  5345.  Defense  of  statute  .of  limitations. 

V.   receiver's    CERTIFICATES 

§  5350.  Power  to  issue — General  rules. 

§  5354.  Validity. 

§  5358.  Priorities — In  general. 

§  5360.  —  Priority  as  against  vendor 's  lien. 

VI.  PRESENTATION  AND  PAYMENT  OP  CLAIMS  AND  DISTRIBUTION  OP  FUNDS 

A.  General  Eules 

§  5363.  Presentation  and  proof — Necessity  for. 

§  5364.  —  Time  for  presenting. 

§  5368.  What  claims  arc  provable — General  rules. 
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§  5369.  —  Services  of  attorneys. 

§  5370.  —  Taxes  in  general. 

§  5371..  —  Franchise  taxes. 

§  5373.  Compensation  of  receiver. 

§5374.  As  of  what  time  status  and  amount  of  claims  fixed. 

§  5375.  Stockholders  as  creditors. 

§  5377.  Interest  on  claims. 

B.  Priorities 
§  5380.  In  general. 
§  5384.  Priorities  between  stockholders  and  creditors — Who  are  stockholders 

and  who  are  creditors. 
§  5388.  Priority  of  judgments  and  other  liens  or  secured  debts — Priority  of 

mortgages  and  bonds  in  general. 
§  5389.  Expenses  of  receivership — General  rule. 
§  5390.  —  Compensation  of  receiver. 
§  5392.  Trust  funds. 

§  5394.  Statutory  priorities — Claims  of  laborers. 
§  5396.  Expenses    of    receivership,    including   operation    of    business,    after 

appointment  of  receiver — General  rule. 
§  5397.  —  To  what  corporations  rule  applies. 
§  5398.  —  Expenses  included  within  rule. 

1.    GENERAL  CONSIDERATIONS 

§  5208.  Kinds  of  receivers — In  general.  In  New  York  the 
superintendent  of  banks  is  a  statutory  receiver  of  moneyed 
corporations.^  In  Massachusetts  the  commissioner  of  banks,  in 
liquidating  the  affairs  of  an  insolvent  bank,  acts  as  a  public 
officer,  and  not  as  a  receiver  appointed  by  the  court,  and  while 
he  possesses  some  powers  commonly  conferred  upon  a  receiver, 
and  in  many  respects  is  subject  to  the  direction  of  the  court,  he 
nevertheless  carries  out  directly  and  in  his  own  official  capacity 
a  legislative  policy  and  his  chart  is  the  legislative  mandate  as 
declared  in  the  statute.^ 

11.    APPOINTMENT 

A.    Jurisdiction 

§  5211.  In  general.*  The  provision  of  the  Florida  statute  for 
the  appointment  by  the  state  comptroller  of  a  receiver  to  take 

Hn  re   Bank   of   Cuba  in   New  —  Mass.  — ,  136  N.  B.  410;  Com. 

York,   198   N.   T.   App.    Div.    733,  v.  Allen,  —  Mass.  — ,   133  N.   E. 

191  N.  Y.  Supp.  88.  625. 

2  Allen  v.  Prudential  Trust  Co.,  8  Power  of  chancellor  as  distin- 
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charge  of  the  assets  and  affairs  of  an  insolvent  state  bank  does 
not  violate  the  provision  of  the  state  constitution  distributing  the 
powers  of  state  government.  The  appointment  of  such  a  so- 
called  receiver  is  not  in  fact  the  appointment  of  a  receiver  with- 
in the  meaning  of  the  law  which  makes  the  appointment  of  a 
receiver  a  judicial  function.* 

§  5214.  Equity  courts — General  rule.  Equity  has  inherent 
power  to  appoint  a  receiver  on  the  ground  of  gross  or  fraudulent 
mismanagement  by  corporate  officers,^  or  in  cases  of  extreme 
necessity  for  which  there  is  no  other  adequate  remedy.®  The 
power  to  appoint  a  receiver  pendente  lite  is  incidental  to  the 
jurisdiction  of  a  court  of  equity.'' 

§  5216.  Statutory  jurisdiction.  The  Delaware  statute  pro- 
viding that  "the  Chancellor"  may  appoint  a  receiver  for  an 
insolvent  corporation  on  the  application  of  any  creditor  or 
stockholder,  confers  such  power  upon  the  court  of  chancery,  and 
not  upon  the  chancellor  as  distinguished  from  the  court.'  Under 
the  Oklahoma  statute  the  jurisdiction  of  the  bank  commissioner 
and  the  banking  board  in  the  liquidation  of  an  insolvent  bank  is 
exclusive,  and  cannot  be  interfered  with  and  superseded  by  a 
court  of  equity  by  the  appointment  of  receivers.' 

§  5217.  Federal  courts  and  conflicting'  jurisdiction.  A  fed- 
eral court  of  equity  has  no  power  to  entertain  a  suit  by  a  stock- 
holder to  wind  up  the  affairs  of  a  corporation  by  means  of  a 
receiver  unless  there  is  a  statute  of  the  state  of  incorporation 
authorizing  such  action.^'  But  it  may  exercise  the  power  con- 
ferred by  the  statutes  of  the  state  where  it  is  sitting  upon  a  state 
court  of  chancery  to  appoint  a  receiver  for  an  insolvent  corpora- 

guished   from    court    of    chancery,  6  See  §  5222,  infra. 

see  §  5216,  infra.  '  National       Guarantee       Credit 

4  Bryan   v.   Bullock,  —  Fla.  — ,  Corp.  v.  Worth  &  Co.,  274  Pa.  148, 

93  So.  182.                                             .  117  Atl.  914. 

6  Enterprise     Printing     &     Pub-  *  Pusey  &  Jones  Co.  v.  Hanssen, 

lishing  Co.  v.   Craig,  —  Ind.  App.  279  Ped.  488,  afe  'g  276  Fed.  296. . 

— ,  135  N.  E.  189;  White  v.  Tulla-  9  State  v.  Norman,  —  Okla.  — , 

hasse  Realty  Co.,  82  Okla.  75,  198  206  Pae.  522. 

Pac.  584;  Oklahoma  Sheep  &  Cat-  10  O'Brien,  v.   I^ashar,    274   Fed. 

tie  Co.  V.  Hastings,  80  Okla.  109,  326,    certiorari    denied    257   TJ.    S. 

194  Pac.  223.  640,  66  L.  Ed.  411  (mem.  dec). 

1440 


Ch.  63]  Keceiveks  [§5217 

tion  on  the  application  of  a  stockholder  or  creditor,  where  the 
requisites  of  federal  jurisdiction  exist.^^  In  a  suit  for  the  ap- 
pointment of  a  receiver  for  an  insolvent  corporation  brought  by 
a  creditor  for  the  benefit  of  himself  and  all  other  creditors  simi- 
larly situated,  the  amount  in  controversy  is  the  value  of  the 
property  to  be  administered  and  not  the  amount  of  the  plaintiff's 
claim.^* 

Conflicts  of  jurisdiction  as  bet'^^een  state  and  federal  courts 
of  concurrent  jurisdiction  will,  as  a  rule  of  comity,  be  resolved 
in  favor  of  the  court  which  first  acquired  jurisdiction.  So  a 
receiver  appointed  by  the  court  first  acquiring  jurisdiction  will 
be  entitled  to  the  possession  of  the  assets  of  the  estate  as  against 
a  receiver  appointed  by  the  other,  although  the  latter  was  ap- 
pointed first  and  first  in  possession.^'  To  render  the  rule  ap- 
plicable, however,  the  causes  of  action  in  the  suits  in  the  two 
courts  must  be  the  same.^*  "Where  the  issues  in  the  two  cases 
are  different,  and  the  controversy  is  not  the  same,  and  the  sub- 
ject matter  is  not  identical,  there  is  no  conflict  of  jurisdiction 
as  to  the  question  or  cause,  and  hence  there  can  be  no  infringe- 
ment of  jurisdiction  as  between  the  two  courts.^^  And  in  such 
cases  the  court  which  first  acquires  the  actual  or  constructive 
possession  of  property  is  entitled  to  retain  it.^^  Where  the  fed- 
eral court  first  acquires  possession  in  such  a  case,  it  may  enjoin 
a  receiver  appointed  by  a  state  court  from  interfering  with  the 

11  Pusey  &  Jones  Co.  v.  Hanssen,  seeks  the  appointment  of  a  re- 
279  Fed.  488,  aff'g  276  Fed.  296;  ceiver  on  the  ground  that  the  cor- 
O'Brien  v.  Lashar,  274  Fed.  326,  poration  is  insolvent.  Jones  v. 
certiorari  denied  257  TJ.  S.  640,  66  Maxwell  Motor  Co.,  —  Del.  Ch.  — , 
L.  Ed.  411   (mem.  dec).  115  Atl.  312. 

12  Lion  Bonding  &  Surety  Co.  v.  IB  As  where  a  receiver  is  ap- 
Kratz,  280  Fed.  532.  pointed  by   a   federal  court   in   a 

IS  Hertz    v.     Lion    Bonding     &  suit   by   a   stockholder   to   rescind 

Surety  Co.,   280   Fed.   540;    In   re  the  contract  under  which  he  had 

Couch  Cotton  Mills  Co.,  275  Fed.  purchased  his  stock  on  the  ground 

496;   Havner  v.   Hegnes,  269  Fed.  of    fraud,    and    to    recover    back 

537;  Jones  v.  Maxwell  Motor  Co.,  what  he  had  paid,  and  a  receiver 

—  Del.  Ch.  — ,  115  Atl.  312.  is  appointed  by  a  state  court  in  a 

14  It  does  not  apply  where  the  suit   by    the    attorney    general   to 

suit  in  the   state   court   seeks  the  dissolve    the    corporation    for    al- 

appoiutment  of  a  receiver  on  the  leged   'violations    of    state    laws, 

ground   of   fraud   and  mismanage-  Havner  v.  Hegnes,  269  Fed.  537. 
meut     of    a     solvent     corporation  16  HavAer   v.   Hegnes,   269    Fed. 

while  the  suit  in  the  federal  court  537, 
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possession  of  its  receiver  ^''  but  sucli  an  injunction  should  not 
be  extended  to  include  the  judge  of  tte  state  court  in  which  the 
receiver  was  appointed.^*  Where  on  the  filing  of  a  bill  in  a 
federal  court  praying  for  the  appointment  of  a  receiver,  the 
court  issues  a  subpoena  and  an  order  to  show  cause  why  a  re- 
ceiver shall  not  be  appointed  as  prayed,  the  subsequent  ap- 
pointment of  a  receiver  after  valid  service  of  the  process  relates 
back  and  should  be  considered  as  having  been  made  on  the  date 
when  the  bill  was  filed  and  the  order  to  show  cause  issued,  and 
the  court  will  be  regarded  as  having  obtained  constructive  posses- 
sion of  the  property  and  assets  of  the  corporation  at  that  time, 
to  the  exclusion  of  a  receiver  appointed  by  a  state  court  in  the 
meantime.^*  If  the  federal  court  had  jurisdiction,  the  fact  that 
it  reached  an  erroneous  conclusion  on  the  question  whether  a 
receiver  should  be  appointed  has  no  bearing  on  the  question  of 
priority  of  possession.^"  The  rule  of  comity  extends  only  to  the 
case  made  by  the  original  bill,  and  not  to  amendments  made 
after  the  commencement  of  the  proceedings  in  the  other  court 
which  make  substantially  new  litigations.^^  The  rule  applies  as 
between  receivers  appointed  by  a  state  court  and  a  federal  court 
of  bankruptcy,  where  the  receiver  of  the  state  court  is  not  a 
receiver  for  the  bankrupt  estate  or  for  the  creditors  or  stock- 
holders, but  represents  wholly  adverse  interests.^^  But  it  has  no 
application  as  between  the  bankruptcy  court  and  a  state  court 
in  matters  as  to  which  the  bankruptcy  jurisdiction  is  exclusive.^' 


IT  The  provision  of  the  Federal 
Code  prohibiting  federal  courts 
from  issuing  injunctions  to  stay 
proceedings  in  state  courts  does 
not  deprive  a  federal  court  of 
power  to  enjoin  litigants  or  other 
persons  from  proceeding  by  judi- 
cial proceedings  or  otherwise  to 
interfere  with  property  of  which 
said  court  has  the  actual  or  con- 
structive possession.  Havner  v. 
Hegnes,  269  Fed.  537. 

18  Havner  v.  Hegnes,  269  Fed. 
537. 

19  Havner 
537. 

20  Havner 
537. 


v.   Hegnes,   269   Fed. 


v.    Hegnes,   269   Fed. 


81  In  re  Couch  Cotton  Mills  Co., 
275  Fed.  496. 

As  where  a  bill  in  a  state  court 
asking  the  appointment  of  a  re- 
ceiver for  a  solvent  corporation 
on  the  ground  of  fraud  and  mis- 
management is  amended  to  allege 
insolvency  after  the  appointment 
of  a  receiver  on  the  ground  of  in- 
solvency by  the  federal  court. 
Jones  V.  Maxwell  Motor  Co.,  — 
Del.  Ch.  — ,  115  Atl.  312. 

22  In  re  Couch  Cotton  Mills  Co., 
275  Fed.  496. 

23  In  re  Couch  Cotton  Mills  Co., 
275  Fed.  496. 

A  receiver  in  bankruptcy  in 
possession  of  assets, claimed  to  be- 
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An  order  of  a  Nebraska  court  directing  the  state  department 
of  trade  and  commerce  to  take  possession  of  the  assets  of  an  in- 
surance company  and  to  conduct  its  business  until  such  time  as 
it  shall  appear  to  the  court,  after  hearing,  that  the  company  can 
properly  resume  possession  of  the  same,  made  pursuant  to  the 
statutes  of  that  state,  and  which  does  not  purport  or  operate  to 
vest  title  to  the  company's  property  in  the  department,  does  not 
prevent  a  federal  court  in  another  state  -where  the  company  has 
large  property  interests  from  appointing  a  receiver  for  it  on 
its  insolvency.**  And  in  such  case  the  receivers  appointed  by 
the  federal  court  are  entitled  to  the  possession  of  all  of  the  as- 
sets of  the  company  to  the  exclusion  of  the  department,  although 
after  their  appointment  the  department  obtained  a  further  order 
from  the  state  court  authorizing  it  to  wind  up  and  liquidate  the 
business. of  the  company  under  authority  of  a  state  statute  which 
vests  title  to  all  the  corporate  assets  in  the  department  under 
such  circumstances.26 

§  5218.  Consent  as  conferring  jurisdiction.  Where  the  court 
has  jurisdiction  over  the  subject  matter,  the  corporation  may 
appear  and  consent  to  jurisdiction  over  its  person  though  no 
notice  of  the  application  for  the  appointment  of  a  receiver  was 
served  upon  it,  and  where  it  does  so,  a  trustee  for  bondholders 
cannot  have  the  appointment  set  aside  on  the  ground  that  the 
proceedings  were  coram  non  judice  because  of  the  absence  of 
such  notice.*^  A  proceeding  by  a  creditor  for  the  appointment 
of  a  receiver  is  not  rendered  fraudulent  or  collusive  merely  be- 
cause it  is  a  friendly  proceeding,  and  the  corporation  admits 
truthful  allegations  as  to  its  insolvency  in  the  petition  and  joins 
in  its  prayer  for  a  receivership.^'' 

§  5219.  Foreign  corporations.*^ 

long  to  the  bankrupt  will  be  di-  26  Hertz     v.     Lion     Bonding     & 

reeted  to  retain  them  as  against  a  Surety  Co.,  280  Fed.  540. 

receiver     for     the     bankrupt     ap-  26  St.     Paul     Trust     &     Savings 

pointed    by    a    state    court    on    a  Bank  v.  Walkill  Stock  Farms  Co., 

stockholders'    bill,    although     the  280  Fed.  403. 

state  court  first  acquired  jurisdie-  27  Birmingham .  Trust  &  Savings 

tibn.     In  re  Beaver  Cotton  Mills,  Co.   v.  Atlanta,  B.   &  A.  Ry.   Co., 

275  Fed.  498.  271  Fed.  731. 

24  Lion  Bonding  &  Surety  Co.  v.  28  See  §§  5833-5846,  infra. 
Kratz,  280  Fed.  532. 
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§  5222.  Power  to  appoint  as  limited  to  incidental  relief — 
General  rule.  As  a  general  rule  the  appointment  of  a  receiver 
is  not  the  end  and  object  of  litigation,  but  merely  a  provisional 
remedy  resorted  to  for  the  purpose  of  preserving  property  in- 
volved in  litigation  so  that  the  relief  awarded  by  the  court,  if 
any,  may  be  effectual.^'  In  equity,  independently  of  statute,  the 
appointment  of  a  receiver  is  purely  ancillary  to  an  asserted 
cause  of  action,  and  is  rarely  and  only  in  extreme  cases  author- 
ized where  no  other  relief  is  sought.'"  "An  application  for  a 
receiver  is  an  ancillary  remedy,  brought  for  the  purpose  of 
incidentally  aiding  in  the  procurement  of  other  ultimate  relief. 
It  seeks  to  preserve  the  corpus  pending  judicial  determination 
of  the  rights  of  the  litigants,  which  must  be  appropriately  sought 
in  the  pending  cause."  And  a  receiver  will  not  be  appointed 
where  no  ultimate  relief  is  prayed  for  in  the  bill  which  the  court 
can  grant,  and  the  facts  do  not  call  for  or  support  any  ultimate 
relief  to  the  complainants.*^ 

§  5223.  The  contrary  view.  The  rule  that  a  receiver  can 
be  appointed  only  as  incidental  relief  is  subject  to  the  exception 
that  courts  of  equity  have  inherent  authority  to  appoint  receivers 
for  corporations  in  eases  of  extreme  necessity  for  which  there 
is  no  other  adequate  remedy,*^  as  where  the  corporation  has 
forfeited  its  right  to  do  business,  has  failed  to  elect  officers  and 
has  Evbandoned  all  corporate  enterprises  and  its  property.*'  And 
of  course  a  receiver  may  be  appointed  in  a  suit  in  which  no  other 
relief  is  sought  when  authorized  by  a  statute.'* 

§5224.  Notice  before  appointment.  A  receiver  may  be  ap- 
pointed without  notice  in  cases  of  emergency.'^  A  receiver 
may  be  appointed  by  a  federal  court  on  an  ex  parte  applica- 
tion by  a  creditor,  where  it  is  alleged  that  the  corporation  is 
wholly  insolvent  and  that  its  property  is  in  danger  of  loss  and 
dissipation  by  seizures  under  executions  and  attachments,  and 

29  state    V.    Calhoun,    207    Mo.  38  See  §§5247,  5248,  infra. 
App.  149,  226  S.  W.  329.  S4Yount  v.  Fagin,  —  Tex.  CW. 

30  Yount  V.  Fagin,  —  Tex.  Civ.       App.  — ,  244  S.  W.  1036. 

App.  — ,  244  S.  W.  1036.  SB  Yount  v.  Fagin,  —  Tex.  Civ. 

81  Brictson    Mfg.    Co.    v.    Close,       App.  — ,  244  S.  W.  1036. 
280  Fed.  297. 

32  State    v.     Calhoun,    207    Mo. 
App.  149,  226  S.  W.  329. 
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waste,  to  the  great  loss  of  creditors.'®  Where  no  emergency 
exists,  the  appointment  of  a  receiver  without  notice  is  irregular 
and  erroneous,  but  not  absolutely  void.*''  The  notice  to  interested 
persons  of  an  application  for  the  appointment  of  a  permanent 
receiver  to  wind  up  the  affairs  of  a  corporation  required  by 
the  Nebraska  statute  is  jurisdictional,  and  an  appointment  with- 
out such  notice  is  void.**  And  ^where  a  petition  for  the  appoint- 
ment of  a  receiver  on  the  ground  of  misconduct  and  mismanage- 
ment by  the  corporate  officers  shows  on  its  face  that  the  man- 
aging officers  are  not  properly  representing  the  stockholders, 
but  are  using  the  corporate  powers  and  profit  for  their  individual 
benefit,  the  appointment  of  even  a  temporary  receiver  without 
notice  to  the  stockholders  themselves  is  an  abuse  of  discretion 
and  erroneous.  Notice  to  the  derelict  officers  only  is  not  sufficient 
under  such  circumstances.*®  If  the  corporation  is  present  in 
court  and  consents  to  the  judgment,  the  appointment  is  valid 
though  it  was  never  legally  served  with  citation.*" 

B.     Who  May  Obtadn  Appointment 

§  5226.  Stockholder^In  general.**  A  receiver  may  be  ap- 
pointed at  the  instance  of  minority  stockholders  in  a  proper 
case.  But  the  power  should  be  exercised  with  the  greatest  cau- 
tion and  only  in  the  plainest  cases.*'  A  receiver  will  not  be 
appointed  at  the  instance  of  a  stockholder  in  a  suit  in  which  he 
alleges  mismanagement  of  its  affairs,  etp.,  where  it  would  em- 
barrass the  corporation  and  its  creditors,  and,  according  to  his 
allegations,  the  corporation  is  so  deeply  in  debt  that  he  can  have 
no  possible  interest  in  its  assets.**  Nor  will  a  receiver  be  ap- 
pointed at  the  instance  of  a  stockholder  in  a  suit  by  him  based 
on  the  transfer  of  all  of  the  corporate  assets  to  another  corpora- 
tion in  return  for  all  of  its  stock,  where  it  can  do  him  no  possible 

36  Lion  Bonding  &  Surety  Co.  v.  40Tount  v.  Fagin,  —  Tex.  Civ. 

Eratz,  280  Fed.  532.  App.  — ,  244  S.  W.  1036: 

37Yount  V.  Fagin,  —  Tex.   Civ.  «  See   also   §§5244,   5246,   infra. 

App.  — ,  244  S.  "W.  1036.  42  Henry  v.  Ide,  —  Ala.  — ,  93 

asFurrer   v.   Nebraska   Bldg.   &  So.  860. 

Inv.   Co.,  —  Neb.  — ,  189  N.   W.  43  Wild  v.  Adams,  Evans  &  Co., 

359.  199  N.  Y.   App.  Div.  401,  191  N. 

39FuTrer   v.   Nebraska   Bldg.    &  Y.  Supp.  399. 
Inv.   Co.,  —  Neb.  — ,   189  N.  "W. 
359. 
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good  and  would  embarrass  the  corporation  and  his  creditors, 
especially  where  it  is  extremely  improbable  that  he  can  recover.** 
By  statute  in  Louisiana  a  stockholder  may  obtain  the  appoint-, 
ment  of  a  receiver  for  gross  mismanagement  on  the  part  of  the 
officers  or  directors.**  But  the  fact  that  a  corporation  has  suf- 
fered losses,  is  apparently  insolvent,  and  that  claims  against  it 
are  held  by  attorneys  for  collection,  are  not  grounds  for  the  ap- 
pointment of  a  receiver  at  the  instance  of  a  stockholder  under  the 
Louisiana  statute,  although  they  might  be  cause  for  a  creditor  to 
seek  such  appointment.*®  In  Connecticut  the  statute  provides 
that  where  there  has  been  any  fraud  or  gross  mismanagement  in 
the  conduct  of  a  corporation,  or  whenever  its  assets  are  in 
danger  of  waste,  or  whenever  any  good  and  sufficient  reason 
exists  for  its  dissolution,  any  stockholder  or  stockholders  owning 
not  less  than  one-tenth  of  the  capital  stock  may  apply  for  dis- 
solution and  the  appointment  of  a  receiver  to  wind  up  its 
affairs.*'' 

§  5228.  Creditor — In  general.  The  Delaware  statute  ex- 
pressly authorizes  the  chancellor  to  appoint  a  receiver  for  an  in- 
solvent corporation  on  the  application  and  for  the  benefit  of  any 
creditor  thereof.**  The  assignment  of  a  part  of  a  debt  by  a 
company  constitutes  the  assignee  a  creditor  in  equity  of  the 
original  debtor,  and  as  such  he  can  present  a  petition  for  winding 
up  the  company  under  the  English  Companies  Aet.*^ 

§5229.  — Creditor  having  no  judgment  or  lien.  That  a 
creditor's  claim  is  not  yet  due  and  has  not  yet  been  reduced 
to  judgment  does  not  necessarily  prevent  the  appointment  of  a 
receiver  at  his  instance.*"  It  has  been  held  that  a  receiver  may 
be  appointed  at  the  instance  of  a  simple  contract  creditor  where 

44  Wild  V.  Adams,  Evans  &  Co.,  of     the     corporation     indorsed    in 

199  N.  Y.   App.  Div.  401,   191  N.  blank  held   a   creditor,   though  he 

Y.  Supp.  399.  took  them   after  maturity  and  as 

4B  Shelton  v.  Destrehan  Merean-  trustee  for  others.     Pusey  &  Jones 

tile  Co.,  151  La.  808,  92  So.  344.  Co.  v.  Hanssen,  279  Fed.  488,  aff'g 

46  Shelton  v.  Destrehan  Merean-  276  Fed.  296. 

tile  Co.,  151  La.  808,  92  So.  344.  49  In   re   Steel  Wing  Co.,   L.   B. 

47  O'Brien   v.   Lashar,    274   Fed.       [1921]  1  Ch.  Div.  349. 

826,    certiorari    denied    257    TJ.    S.  50  As    where    he    holds    a    valid 

640,  66  L.  Ed.  411  (mem.  dec).  debt     not     due,     but     secured    by 

48  A   bona   fide   holder   of   notes       bonds    having    past    due    coupons. 
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the  corporation  is  insolvent  so  that  the  recovery  of  a  judgment 
against  it  and  the  issuance  of  an  execution  thereon  would  be  of. 
no  practical  utility,^^  and  also  that  it  is  not  error  to  appoint  a 
receiver  on  the  complaint  of  such  a  creditor,  where  the  corpora- 
tion waives  all  objections  to  the  appointment  by  admitting  the 
plaintiff's  debt  and  all  his  allegations  on  which  the  application  is 
based,  and  the  court  has  jurisdiction  of  the  subject-matter  and 
the  parties.^^  In  Alabama  such  a  creditor  may  maintain  a  suit 
for  the  dissolution  of  an  insolvent  corporation  and  for  the  ap- 
pointment of  a  receiver  to  collect  and  distribute  its  assets  among 
its  creditors.*^  And"  under  the  Delaware  statute  authorizing 
the  chancellor  to  appoint  a  receiver  for  an  insolvent  corporation 
on  the  application  and  for  the  benefit  of  "any  creditor"  there- 
of, it  is  not  necessary  that  he  be  a  judgment  creditor.^* 

C.    Propriety  of  Appointment 

§  5234.  Discretion  of  court.  Some  of  the  statutes  authoriz- 
ing the  appointment  of  receivers  for  insolvent  corporations  ex- 
pressly provide  that  the  court  may  appoint  a  receiver  in  its  dis- 
cretion.^^ And  where  such  is  the  case,  the  court  may,  in  its 
discretion,  refuse  to  appoint  a  receiver  although  insolvency  and 
the  other  jurisdictional  facts  prescribed  by  the  statute  appear.^^ 

§  5238.  For  purpose  of  carrying  on  business.  Whether  it 
is  for  the  best  interests  of  all  concerned  for  the  receiver  to  con- 
tinue to  operate  the  business  of  an  insolvent  corporation  is  a 
matter  to  be  determined  by  the  trial  court  in  the  exercise  of  a 
sound  discretion,  and  his  decision  will  not  be  set  aside  on  appeal 
unless  an  abuse  of  discretion  is  clearly  shown.^''  Usually  the 
preservation  of  the  property  of  a  railroad  company  requires 

Birmingham   Trust   &   Savings  Co.  85  Jones  v.   Maxwell  Motor  Co., 

V.  Atlanta,  B.  &  A.   Ey.   Co.,  271  —  Del.  Ch.  — ,  115  Atl.  312. 

Fed.  731.  Appointment  held  not  an  abuse 

51  Lion  Bonding  &  Surety  Co.  v.  of  discretion.     Pusey  &  Jones  Co. 

Kratz,  280  Fed.  532.  v.    Hanssen,    279    Fed.    488,    a:5'g 

62  Woods   V.    Capitol   Hill   State  276  Fed.  296. 

Bank,  —  Colo.  — ,  199  Pac.  964.  66  Jones   v.  Maxwell   Motor   Co., 

68  Jaggers    v.    Howell,    206    Ala.  —  Del.  Ch.  — ,  115  Atl.  312. 

337,  89  So.  604.  57  Portage    Brick    Co.    v.    North 

64  Pusey  &  Jones  Co.  v.  Hanssen,  Indiana   Brick    Co.,    189   Ind.    639, 

279  Fed.  488,  aff'g  276  Fed.   296.  128  N.  E.  847. 
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that  it  be  continued  in  operation,  and  the  duty  of  service  to  the 
.public  renders  such  operation  imperative.^*  But  the  rule  that 
a  public  service  corporation  cannot  be  compelled  to  operate  at 
a  -continuous  loss,  or  without  a  reasonable  return  on  the  invest- 
ment, applies  to  a  railroad  in  the  hands  of  a  receiver.  And  where 
it  appears  that  operation  under  existing  conditions  is  consum- 
ing the  corpus  of  the  property,  and  that  such  conditions  are 
not  merely  temporary  and  that  there  is  no  prospect  of  an  early 
change,  it  becomes  the  duty  of  the  court  to  change  the  conditions 
for  the  better  by  reducing  operations  and  expenses,  or,  as  a  last 
resort,  to  cease  operations.^* 

§  5239.  Two  or  more  receiverships  £it  same  time.  A  receiver 
will  not  be  appointed  for  a  railroad  company  in  a  suit  against 
it  for  specific  performance  of  a  contract,  where  it  appears  that, 
since  the  commencement  of  the  suit,  a  receiver  has  been  appointed 
for  it  in  other  proceedings  in  the  chancery  court.®"  Where 
creditors  and  stockholders  of  a  bank  in  the  hands  of  receivers 
recover  for  its  benefit  a  judgment  against  directors  for  money 
lost  through  their  negligence,  and  said  directors  are  also  the 
receivers,  a  special  receiver  should  be  appointed  to  collect  such 
judgment  and  distribute  the  money.®^ 

D.     Grounds 

§  5240.  In  general.  Unless  expressly  authorized  by  statute, 
a  court  has  no  jurisdiction  to  appoint  a  receiver  of  corporate 
property  upon  grounds  which  would  not  be  sufficient  were  the 
owner  a  natural  person.®*  In  the  absence  of  statute,  a  court  of 
equity  will  not  appoint  a  receiver  solely  for  the  purpose  of  col- 
lecting unpaid  stock  subscriptions  where  the  corporation  is  in- 

B8  Birmingham  Trust  &  Savings  v.  Atlanta,  B.   &  A.  Ey.   Co.,   271 

Co.   V.   Atlanta,  B.   &  A.  Ey.  Co.,  Ted.  731. 

271  Fed.  731.  60  New    Eiver    Lumber     Co.     v. 

59  Birmingham  Trust  &  Savings  Tennessee  E.   Co.,   145   Tenn.   266, 

Co.   V.   Atlanta,  B.  &  A.  Ey.  Co.,  238  8.  W.  867. 

271  Fed.  731.  61  Kimbrough     v.     Carter,     129 

Since    the    court   cannot   practi-  Miss.  337,  92  So.  228. 

cally  raise   rates  nor   compel  pat-  62  Furrer    v.   Nebraska   Bldg.    & 

ronage,  it  is  usually  limited  to  re-  Inv.   Co.,  —  Neb.  — ,    189   N.   W. 

diicing    operations    and    expenses.  359. 
Birmingham  Trust  &  Savings  Co. 
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solvent.^*  That  the  president  of  a  corporation  has  been  unlaw- 
fully ousted  by  the  directors  is  not  ground  for  the  appointment 
of  a  receiver.^*  The  mere  fact  that  the  trustees  of  a  business 
trust  have  delivered  notes,  or  their  proceeds,  given  to  them  for 
beneficial  interests  in  the  trust  and  claimed  to  have  been  pro- 
cured by  them  through  fraudulent  representations,  to  a  solvent 
corporation  of  the  same  name  as  the  trust,  which  has  mingled 
the  same  with  its  other  funds,  is  no  grounds  for  appointing  a 
receiver  for  the  corporation  at  the  instance  of  the  purchasers  of 
such  interests,  nor  for  decreeing  and  foreclosing  an  equitable 
lien  in  their  favor  against  all  its  properties,  where  it  is  not 
alleged  that  the  trustees  nor  the  trust  nor  the  corporation  are 
insolvent  and  cannot  be  made  to  respond  in  damages.®^ 

§  5241.  Governing  statutes  and  rules  of  court — In  general. 

The  Arizona  statute  providing  that  where  the  bank  examiner 
takes  possession  of  the  assets  and  property  of  a  bank,  suspends 
its  business,  and  reports  his  action  to  the  attorney-general,  it 
shall  be  the  duty  of  the  latter  to  immediately  commence  suit  to 
enjoin  aiid  prohibit  the  bank  from  transacting  any  further  busi- 
ness, and  for  the  appointment  of  a  receiver  and  the  winding  up 
of  its  affairs,  though  mandatory  in  form,  does  not  compel  the 
attorney-general  to  thus  proceed  in  all  eases  under  all  circum- 
stances, nor  deprive  him  of  discretionary  power  to  determine 
when  and  whether  the  action  provided  by  the  statute  shall  be 
taken,  nor  does  it  prevent  the  reorganization  of  the  bank  nor  a 
transfer  of  its  assets  to  another  institution  with  his  consent  and 
that  of  the  comptroller,  when  in  his  judgment  the  interests  of 
creditors  and  those  interested  in  the  bank  will  be  best  subserved 
in  that  manner .^^ 

§  5244.  Dissensions  or  disagreements  among  officers  or  stock- 
holders— In  generaL^'     A  court  is  without  power  to  inter- 

es O'Brien   v.   Lashar,   274   Fed.  66 Valley   Bank   v    Malcolm,    23 

326,    certiorari    denied   257    IT.    S.  Ariz.  395,  204  Pae.  207. 

640,  66  L.  Ed.  411  (mem.  dec).  67  In  a  suit  by  a  minority  stock- 

64Wilkus     V.'   Penn.-La.    Oil    &  holder   for   the   appointment   of   a 

Gas  Co.,  14'9  La.  420,  89  So.  310.  receiver  to  wind  up  the  affairs  of 

65  Stroud     Motor     Mfg.     Co.     v.  a  corporation,  held  that  the  admis- 

Gunzer,  —  Tex.  Civ.  App.  — ,  240  sion  of  a  petition,  signed  by  prac- 

S.  W.  644.  tically    all    of    the    other    stock- 
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meddle  with  tlie  business  affairs  of  a  corporation.^*  And  a  re- 
ceiver will  not  be  appointed  at  the  instance  of  minority  stock- 
holders because  of  differences  among  the  stockholders  or  di- 
rectors as  to  the  internal  management  of  the  corporation,  where 
the  acts  complained  of  are  intra  vires,  and  there  is  no  show- 
ing of  dishonesty  or  fraud.^'  So  it  was  held  to  be  proper  to 
refuse  to  appoint  a  receiver  at  the  instance  of  a  minority  stock- 
holder to  wind  up  the  affairs  of  a  brewing  company  after  the 
taking  effect  of  prohibition,  where  the  majority  desired  to 
engage  in  a  manufacturing  business  within  the  charter  powers.'" 

§  5246.  Misconduct  or  mismanagement  of  directors,  officers 
or  majority  stockholders.''^  Misconduct  or  mismanagement  of 
corporate  business  by  officers  is  not  ground,  at  the  suit  of 
minority  stockholders,  for  the  appointment  of  a  permanent  re- 
ceiver to  wind  up  the  affairs  of  a  solvent  corporation.''^  And 
mere  misconduct  of  the  officers  or  directors  will  not  justify  the 
appointment  of  a  receiver  in  any  case  unless  such  appointment 
is  necessary  to  preserve  the  property  or  rights  of  creditors  or 
stockholders.'"  But  a  receiver  may  be  appointed  at  the  in- 
stance of  minority  stockholders  even  though  the  corporation  is 
solvent,  where  the  property  is  being  mismanaged  or  is  in 
danger  of  being  lost  to  the  stockholders  through  mismanagement, 
collusion  or  fraud  of  its  officers  and  directors  or  majority  stock- 
holders,''* as  where  they  are  managing  the  corporation  for  their 

Irolders,  asking  that,  if  a  dissolu-  73  Miller     v.     Albertina     Eealty 

tiou  was  deemed  necessary,  it  be  Co.,  198  N.  Y.  App.  Div.  340,  190 

effected   by  the    stockholders   and  N;    Y.    Supp.    407;    Smallwood    v. 

not    by    a    receiver,    was    not    re-  Smith,   197   N.   Y.  App.   Div.   533, 

versible    error.      Becker    v.  'HoAe  189  N.  Y.  Supp.  427". 

Brewing  Co.,  —  Ind.  App.  — ,  136  Appointment   refused  in   an   ac- 

N.  E.  847.  tion   by   a   stockholder   to    compel 

68  Brietson  Mfg.  Co.  v.  Close,  280  ofl&cers  to  account  for  excess  sala- 
Ped.  297.  ries  claimed  to  have  been  received 

69  Brietson  Mfg.  Co.  v.  Close,  by  them,  where  the  corporation 
280  Fed.  297.  was  sound,  the  individual  defend- 

70  Becker  v.  Home  Brewing  Co.,  ants  were  financially  responsible, 
—  Ind.  App.  — ,  136  N.  B.  847.  the  right  to  the  excess  was  in  dis- 

71  Inherent  power  of  court  of  pute,  and  the  payment  of  the  ex- 
equity,  see  §  5214,  supra.  cess    was    enjoined    pendente    lite. 

72Furrer  v.  Nebraska  Bldg.  &  Smallwood  v.  Smith,  197  N.  Y. 
Inv.  Co.,  —  Neb.  — ,  189  N.  W.  App.  Div.  533,  189  N,  Y.  Supp.  427. 
359.  74  White    v.    Tullahasse    Eealty 
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own  benefit  and  are  converting  or  diverting  its  property  to  their 
ovm  use.''^  Under  the  Connecticut  statute  authorizing  the  ap- 
pointment of  a  receiver  at  the  instance  of  stockholders  where 
there  has  been  any  fraud  or  gross  mismanagement  in  the  con- 
duct of  a  corporation,  or  whenever  its  assets  are  in  danger  of 
waste  or  whenever  any  good  and  sufficient  reason  exists  for  its 
dissolution  a  federal  court  of  equity  in  that  state  may  appoint 
a  receiver  for  a  corporation  rendered  insolvent  by  the  thefts 
of  one  director  condoned  by  the  others,  or  to  collect  money  due 


Co.,  82  Okla.  75,  198  Pac.  584; 
Oklahoma  Sheep  &  Cattle.  Co.  v. 
Hastings,  80  Okla.  109,  194  Pac. 
223. 

Acts  of  the.  president  of  a  cor- 
poration who  owned  half  of  its 
common  stock  and  controlled  the 
board  of  directors  through  a 
dummy  director  to  whom  he  had 
transferred  one  share,  designed  to 
force  the  owner  of  the  other  half 
of  the  stock  out  of  the  office  of 
secretary-treasurer  and  to  force 
him  to  sever  his  connection  with 
the  company  entirely,  were  held 
to  be  an  abuse  of  power  and  gross 
mismanagement  and  to  warrant 
the  appointment  of  a  receiver  at 
the  instance  of  such  other  stock- 
holder. Wolbrette  v.  New  Or- 
leans Drug  Co.,  151  La.  647,  92 
So.  214. 

Petition  held  not  to  state  facts 
warranting  the  appointment  of  a 
receiver  at  the  instance  of  a 
minority  stockholder  on  the 
ground  of  fraud  and  mismanage- 
ment by  the  officers  and  majority 
stockholders.  Albright  v.  Pulton 
County  Home  Builders,  151  Ga. 
485,  107  S.  E.  335. 

T5  Henry  v.  Ide,  —  Ala.  — ,  93 
So,  860. 

A  court  of  equity  may  appoint 
a  receiver  for  a  solvent  corpora- 
tion at  the  instance  of  the  owner 
of  two-fifths   of   its   stock,    where 
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the  majority  stockholders  have  ex- 
cluded him  from  any  part  in  the 
management  of  the  corporation, 
have  refused  to  permit  him  to  ex- 
amine the  books,  have  paid  them- 
selves excessive  salaries  as  offi- 
cers, and  have  used  the  corporate 
funds  to  pay  their  private  debts, 
and  where,  because  of  their  owner- 
ship of  a  majority  of  the  stock,  it 
is  impossible  to  select  an  impar- 
tial and  unbiased  board  of  direc- 
tors, and  there  is  no  possibility  of 
reconciling  the  differences  be- 
tween the  parties.  Enterprise 
Printing  &  Publishing  Co.  v. 
Craig,  —  Ind.  App.  — ,  135  N.  E. 
189. 

A  receiver  will  be  appointed 
where  the  president  of  a  corpora- 
tion is  using  its  money  irregularly 
and  without  authority  to  defray 
the  expenses  of  a  plantation  owned 
by  another  corporation  of  which 
he  is  also  president.  And  the 
fact  that  the  court  has  authority 
to  suspend  the  president  for  such 
misconduct  will  not  prevent  the 
appointment  of  a  receiver,  where 
he  owns  a  majority  of  the  stock 
of  the  corporation  and  hence  is 
in  a  position  to  elect  his  own 
board  of  directors  and  through 
them  the  president.  Brusle  v. 
Dunlap  Elec.  Co.,  150  La.  1016,  91 
So.  438. 
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on  stock  subscriptions  where  the  corporation  is  insolvent  and 
the  directors  refuse  to  make  calls,  if  the  jurisdictional  amount 
is  involved.''^ 

Neither  an  error  of  judgment  on  the  part  of  the  president  of 
a  drug  company  in  purchasing  drugs  and  other  articles  not 
readily  salable,  nor  his  failure  to  consult  the  preferred  stock- 
holders relative'  to  purchases  made  by  him,  nor  both  of  these 
together,  amounts  to  gross  mismanagement  warranting  the  ap- 
pointment of  a  receiver.''''  It  has  been  held  not  to  be  such  mis- 
management as  wiU  warrant  the  appointment  of  a  receiver  that 
the  president  has  failed  to  call  any  meeting  of  the  board  of 
directors,'*  that  no  meeting  of  the  stockholders  has  ever  been 
called  since  the  incorporation  of  the  company,''*  that  no  secretary- 
treasurer  and  general  manager  were  employed  as  ordered  by  the 
board  of  directors,  where  the  director  who  had  been  requested 
to  employ  one  had  diligently  tried  to  do  so,  but  was  unable  to 
find  a  competent  man  for  the  position,*"  that  the  president  and 
another  member  of  the  board  of  directors  assumed  the  manage- 
ment of  the  business,  where  they  were  actuated  by  a  desire  to 
save  the  business  and  did  not  usurp  any  authority  or  conceal 
anything  from  the  other  directors  nor  refuse  to  consult  and 
advise  with  them,'^  that  two  of  the  directors  were  members  of  a 
firm  which  sold  goods  to  the  corporation  at  a  profit,  and  that 
an  employee  of  such  firm  was  designated  by  them  to  sign  checks 
of  the  corporation  as  secretary-treasurer  though  he  had  never 
been  elected  to  that  position  by  the  board,  where  there  was  no 
concealment  and  such  transactions  were  for  the  mutual  benefit 
of  both  the  firm  and  the  corporation,  nor  that  the  same  person 
was  bookkeeper  for  both  the  firm  and  the  corporation,  that  an 
employee  of  the  firm  was  the  purchasing  agent  of  the  corpora- 
te O'Brien  V.  Laahar,  274  Fed.  79  That  no  such  meeting  had 
326,  certiorari  denied  257  TJ,  S.  ever  been  called  was  held  not  to 
640,  66  L.  Ed.  411  (mem.  dec).  be  gross  mismanagement  on  the 
'T  Wolbrette  v.  New  Orleans  part  of  the  president.  Shelton  v. 
Drug  Co.,  151  La-.  649,  92  So.  214.       Destrehan  Mercantile  Co.,  151  La. 

78  Failure    to    call    any   meeting      808,  92  So.  344. 
of  the  board  of  directors  held  not  80  Shelton  v.  Destrehan  Merean- 

gross  mismanagement  on  the  part  tile  Co.,  151  La.  808,  92  So.  344. 
of  the  president  under  the  circum-  81  Shelton  v.  Destrehan  Mercan- 

stances.       Shelton     v.     Destrehan      tile   Co.,   151  La.   808,  92  So.  344. 
Mercantile    Co.,    151    La.    808,    92 
So.    344. 
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tion  and  that  the  firm  and  the  corporation  swapped  cheeks  for 
convenience,  where  it  was  not  shown  that  any  wrong  was  thereby 
done  to  the  corporation,*''  that  two  of  the  directors  constructed 
a  store  and  rented  it  to  the  corporation  without  the  consent  of 
the  board,  where  there  was  no  concealment  and  no  harm  was 
done  to  the  corporation,**  or  that  a  corporation  formed  to  carry 
on  the  business  of  building  and  selling  homes  has  ceased  for  a 
while  to  purchase  or  build  and  sell.** 

§  5247.  Lack  of  governing  officers.  A  court  of  equity  has 
no  jurisdiction  to  appoint  a  receiver  for  a  going  corporation 
upon  allegations  alone  showing  that  the  corporation  is  tem- 
porarily without  officers  and  directors,  unless  it  appears  that  the 
circumstances  are  such  as  to  make  a  case  of  extreme  necessity 
for  which  no  other  adequate  remedy  exists.**  Where  the  officers 
of  a  corporation  have  repudiated  it  and  are  no  longer  acting  as 
such,  a  court  of  equity  may  appoint  a  receiver  for  the  purpose 
of  preserving  its  property  until  other  officers  can  be  legally 
elected  and  qualified  to  conduct  and  manage  it  according  to 
law.** 

§5248.  Abandonment  or  cessation  of  business.  A  receiver 
may  be  appointed  at  the  instance  of  minority  stockholders  where 
the  corporation  has  forfeited  its  right  to  do  business,  has  failed 
to  elect  officers,  and  has  abandoned  all  corporate  enterprises  and 
its  property,  even  though  such  appointment  is  the  main  object 
of  the  suit,  especially  where  the  statute  authorizes  the  appoint- 
ment of  a  receiver  for  a  corporation  which  has  forfeited  its 
corporate  rights.*''  By  statute  in  Louisiana  the  court  has  author- 
ity to  appoint  a  receiver  at  the  instance  of  either  a  stockholder 
or  a  creditor  if  the  property  of  the  corporation  is  abandoned.** 

82  Shelton  v.  Destrehan  Meroan-  87  Yount  v.  Fagin,,  —  Tex.  Civ. 
tile  Co.,  151  La.  808,  92  So.   344.  App.  — ,  244  S.  W.  1036. 

83  Shelton  v.  Destrehan  Mercan-  88  in  Wilkus  v.  Penn.-La.  Oil  & 
tile  Co.,  151  La.  808,  92  So.   344.  Gas  Co.,  149  La.  420,  89  So.  310, 

84  Albright  v.  Tulton  County  it  was  held  that  the  evidence  did 
Home  Builders,  151  6a.  485,  107  not  show  that  the  property  of  an 
S.  E.  335.  oil    and    gas    company    was    abaij- 

85  State  V.  Calhoun,  207  Mo.  App.  doned  although  it  had  forfeited 
149,  226  S.  W.  329.  some  of  its  leases. 

86  Smith  v.  Satilla  Pecan  Orchard 
&  Stock  Co.,  152  6a.  538,  110  S.  E. 
303.  - 
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§  5250.  Insolvency— In  general.  The  insolvency  of  the  cor- 
poration is  the  main  jurisdictional  question  in  a  proceeding 
under  the  New  Mexico  statute  authorizing  the  appointment  of 
a  receiver  for  a  corporation  which  has  become  insolvent  or  has 
suspended  its  ordinary  business  for  want  of  funds  to  carry  on 
the  same.*®  In  Canada  a  creditor  demanding  the  liquidation 
of  a  company  is  not  obliged  to  proceed  under  article  four  of 
the  Winding-up  Act,  but  may  proceed  by  alleging  insolvency 
in  his  petition  and  proving  it  as  a  fact.®" 

§  5251.  —  Imminent  danger  of  insolvency.  A  receiver  may 
be  appointed  to  preserve  the  assets  of  a  corporation  for  credi- 
tors, although  it  is  not  alleged  that  the  corporation  is  not  pres- 
ently solvent,  or  even  that,  when  properly  managed,  it  will 
not  have  a  surplus  for  distribution  among  its  stockholders,  where 
the  bill  shows  that  the  assets  will  not  pay  all  of  the  creditors  if 
abandoned  to  general  waste  by  separate  legal  proceedings  on 
the  part  of  individual  creditors.'^  By  statute  in  Indiana  a  re- 
ceiver may  be  appointed  where  the  corporation  is  in  imminent 
danger  of  insolvency.®^ 

§  5252.  —  Insolvency  coupled  with  other  facts.  That  a  cor- 
poration is  without  money  or  means  of  raising  money,  that  its 
stockholders,  officers  and  trustees  are  in  constant  disputes  and 
quarrels  which  are  interfering  with  the  successful  operation  of 
its  property  and  causing  its  assets  to  be  dissipated,  that  it  is 
insolvent  and  unable  to  pay  any  of  its  debts,  and  that  some  of 
its  creditors  have  instituted  suits  against  it  and  others  are 
threatening  to  do  so,  constitute  ample  ground  for  appointing  a 
receiver  at  the  instance  of  a  stockholder,  especially  where  the 
answer  of  the  corporation  admits  the  allegations  of  the  complaint 

89  Jones  V.  Page,  26  N.  M.  440,  the  trial  court.  And  where  the 
194  Pae.  883.  complaint  alleges  that  the  defend- 

90  H.  Walters  &  Sons,  Ltd.  v.  ant  corporation  is  in  imminent 
Walters,  30  Quebec  L.  E.  525.  danger  of  insolvency,  the  defend- 

91  Luhrig  Collieries  Co.  v.  Inter-  ant  cannot  complain  of  a  finding, 
state  Coal  &  Dock  Co.,  281  Fed.  based  on  sufficient  evidence,  that 
265.  it   was   insolvent.      Portage   Brick 

92  Whether  the  evidence  shows  Co.  v.  North  Indiana  Brick  Co., 
a  necessity  for  the  appointment  of  189  Ind.  639,  128  N.  E.  847. 

a   receiver   on   this   ground  is   for 
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to  the  above  effect,  and  the  president  of  the  company  expressly 
consents  to  the  appointment.*' 

§  5253.  —  What  constitutes  insolvency.  Insolvency,  with- 
in the  meaning  of  the  Delaware  statute  providing  for  the  ap- 
pointment of  receivers  for  insolvent  corporations,  may  consist 
of  a  deficiency  of  assets  over  liabilities,  or  inability  to  meet 
financial  obligations  as  they  mature  in  the  usual  course  of  busi- 
ness, or  in  the  existence  of  both  of  these  conditions.®*  A  cor- 
poration is  not  insolvent  within  the  meaning  of  this  statute,  in 
the  sense  that  it  is  unable  to  meet  its  financial  obligations  as 
they  mature  in  the  usual  course  of  business,  merely  because  the 
courts  of  a  foreign  state,  where  most  of  its  property  is  situated, 
have  appointed  a  temporary  receiver  for  it  to  conserve  its  assets 
there,  on  account  of  fraud  and  mismanagement  on  the  part  of 
its  officers,  where  such  receiver  is  managing  its  affairs  and  pay- 
ing all  of  its  obligations  as  they  mature.®*  The  mere  adoption 
of  a  resolution  by  the  board  of  directors  that  a  corporation  is 
unable  to  meet  its  obligations  as  they  mature  does  not  necessitate 
per  se  the  appointment  of  a  receiver  in  Louisiana.®^  In  Canada 
it  has  been  held  that  where  a  corporation  acknowledges  that  it 
owes  a  debt  to  one  of  its  creditors,  but  does  not  make  a  tender 
and  admits  that  it  cannot  pay,  and  has  previously  ceased  business 
and  sold  all  of  its  salable  property,  it  may  be  considered  as 
being  insolvent  so  as  to  justify  a  winding-up  order.®'' 

§  5257.  Danger  of  loss  pendente  lite.®'  The  appointment  of 
a  receiver  pendente  lite  is  a  matter  of  discretion.®®     While  in 

93  Holland  v.  Silver  Basin  Min.  and  a  sale  of  the  land  covered  by 

Co.,   113   Wash.    63,    193   Pae.   500.  it  under  execution  on  a  judgment 

94Bruch   V.   National   Guarantee  on   said   notes,   on   the   ground   of 

Credit   Corp.,  ■ —  Del.   Ch.  — ,  116  duress)   held   to   state   a   cause   of 

Atl.  738.  action   for  the    appointment    of   a 

9BBruch  v.   National   Guarantee  receiver    to    take    charge    of    the 

Credit   Corp.,  . —  Del.   Ch.  — ,   116  land,  but  not  for  the  appointment 

Atl.   738.  of  a  receiver  for  the  other  assets 

96  Duval  V.  T.  P.  Ranch  Co.,  151  of  the  bank  as  an  insolvent*  in- 
La.  142,  91  So.  656.  stitution.      Bank    of    Penfield    v. 

97  H.  Walters  &,  Sons,  Ltd.  v.  Colclough,  154  Ga.  222,  114  S.  E. 
Walters,    30    Quebec    L.    E.    525.  33. 

98  Petition  in  suit  to  set  aside  99  National  Guarantee  Credit 
deed    to    a   bank   to    secure   notes  Corp.    v.    Worth    &    Co.,    274    Pa. 
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passing  on  the  application  the  court  should  not  forestall  or 
anticipate  the  final  decision  on  the  merits,  the  probability  that 
the  plaintiff  will  ultimately  be  entitled  to  a  decree  is  one  of  the 
most  material  of  the  circumstances  to  be  considered.^  A  re- 
ceiver may  be  appointed  in  proceedings  to  have  notes  given  for 
the  purchase  price  of  corporate  property  declared  to  be  a  lien- 
thereon  and  to  foreclose  the  same,  to  take  possession  of  the  real 
estate  of  the  company  and  the  income  therefrom,  when  necessary 
to  preserve  the  property  and  avert  the  danger  of  ruinous  loss 
to  the  plaintiff  and  other  creditors.* 

E.     Grounds  for  Refusing 

§  5260.  Absence  of  necessity .^  A  receiver  pendente  lite 
should  be  appointed  only  in  case  of  necessity.* 

§  5262.  Other  adequate  remedy — In  general.  The  appoint- 
ment of  a  receiver  is  a  drastic  remedy,  and  is  never  granted  if 
there  be  other  relief  not  so  severe.^  A  creditor  will  always  be 
referred  to  his  remedies  at  law  unless  it  appears  that  the  cor- 
poration is  insolvent,  or  is  in  imminent  danger  of  insolvency, 
or  that  such  remedies  are  inadequate  or  ineffectual,  or  that  the 
appointment  of  a  receiver  is  necessary  to  preserve  the  property 
or  fund,  or  to  secure  justice  to  the  parties.^  The  court  will  not 
appoint  a  receiver  for  an  insolvent  insurance  company  at  the 
instance  of  a  creditor,  where  its  assets  are  in  the  hands  of  the 
state  insurance  commissioner  who  is  liquidating  its  affairs,  and 
is  made  the  official  liquidator  of  all  insolvent  insurance  com- 
panies by  statute,  and  the  creditor  can  obtain  relief  by  appli- 
cation to  him,  and,  if  refused,  by  application  to  the  court,  so 
that  no  good  purpose  could  be  served  by  the  appointment.' 

148,  117  Atl.  914;  Barrett  v.' Green  1  National       Guarantee       Credit 

Eiver  &  Eock  Springs  Live  Stock  Corp.    v.    Worth    &    Co.,    274    Pa. 

Co.,  28  Wyo.  379,  205  Pac.  742.  148,  117  Atl.  914. 

1  Barrett  v.  Green  Eiver  &  B  Brietson  Mfg.  Co.  v.  Close,  280 
Eoek   Springs  Live   Stock   Co.,   28  Fed.  297. 

WyO.  379,  205  Pac.  742.  6  Portage    Brick    Co.    v.    North 

2  National  Bank  of  Commerce  Indiana  Brick  Co.,  189  Tnd.  639, 
V.   Corliss,   217   Mich.  435,   186  N.       128   N.  E.   847. 

W.  717.  7  In  re  Knickerbocker  Life  Ins. 

8  See  §§  5246,  supra,  and  5262,  Co.,  199  N.  Y.  App.  Div.  503,  191 
5263,  infra.  N.  Y.  Supp.  780. 
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§  5263.  —  Remedy  within  the  corporation.  A  court  of  equity 
has  no  jurisdiction  to  appoint  a  receiver  on  the  sole  ground  that 
the  corporation  is  temporarily  without  officers  and  directors, 
where  the  petition  shows  on  its  face  that  the  complainants  own 
a  majority  of  the  stock  of  the  corporation  and  hence  are  in  a 
position  to  remedy  the  matter  without  a  receiver.' 

§  5266.  Absence  of  assets.  It  has  been  held  that,  as  a  matter 
of  discretion,  the  court  will  refuse  to  appoint  a  receiver  where 
there  are  no  assets  or  property  which  he  can  receive,  as  where 
all  of  the  assets  of  the  corporation  have  been  transferred  to  a 
receiver  appointed  by  courts  in  other  jurisdictions  and  sold  under 
authority  of  those  courts,  and  all  of  the  creditors  own  debts  pay- 
able in  such  other  jurisdictions,  and  there  can  in  no  event  be  a 
surplus  of  assets  after  creditors  are  paid.^ 

F.     Who  May  or  Should  Be  Appointed 

§  5268.  General  rules.  A  Tennessee  statute  requires  the 
chancery  court,  on  taking  possession  of  any  bank  under  its  pro- 
visions, to  appoint  the  superintendent  of  banks  as  receiver.^" 
The  New  Mexico  statute  providing  that  the  attorney  general, 
upon  a  report  and  opinion  of  the  bank  examiner,  shall  institute 
jJroper  proceedings  "for  the  purpose  of  having  the  bank  ex- 
aminer appointed  as  receiver"  for  an  insolvent  bank,  does  not 
make  it  compulsory  on  the  district  judge  to  whom  the  applica- 
tion is  made  to  appoint  the  bank  examiner  as  receiver,  but  he 
has  discretion  in  the  matter  and  may  appoint  another  person.^^ 

G.    Procedure  and  Subsequent  Steps 

§  5269.  General  rules.  A  temporary  receiver  pendente  lite 
is  an  adjunct  to  a  preliminary  injunction  and  may  be  appointed 
while  a  demurrer  is  pending  to  the  bill.^^  In  Indiana  the  ap- 
pointment of  a  receiver  for  an  insolvent  corporation  at  the  suit 

8 state  V.  Calhoun,  207  Mo.  S.  635,  66  L.  Ed.  408  (mem.  dec). 
App.  149,  226  S.  W.  329.  11  Attorney     General    v.     Byan, 

9  Jones   V.    Maxwell   Motor   Co.,      —  N.  M.  — ,  204  Pac.  68. 

—  Del.  Ch.  — ,  115  Atl.   312.  12  National      Guarantee      Credit 

10  MeConnell  v.  Hubbard,  272  Corp.  v.  Worth  &  Co.,  274  Pa.  148, 
Fed.  961,  certiorari  denied  257  V.      117    Atl.    914. 
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of  a  creditor  is  a  special  proceeding,  and  since  the  governing 
statute  makes  no  provision  for  an  application  for  or  the  granting 
of  a  new  trial,  such  an  application  is  not  necessary  to  enable  an 
appellate  court  to  pass  on  questions  involving  the  evidence.^* 
Where  an  administrative  order  may  affect  numerous  persons 
not  parties  to  the  cause,  it  is  a  common  practice  to  grant  such 
order  as  appears  to  be  proper,  with  leave  to  bring  on  a  hearing 
thereafter.  Such  an  order  does  not  deny  a  hearing,  but  invites 
it,  and  is  the  most  practical  way  under  the  circumstances  of 
getting  it  promptly.  It  adjudicates  nothing,  and  the  receiver 
and  all  others  who  act  on  it  before  a  hearing  do  so  at  their  own 
risk  as  to  the  result  of  the  hearing.^*  Under  the  Louisiana  stat- 
ute the  issuance  of  an  injunction  staying  proceedings  against 
the  corporation  pending  the  hearing  and  determination  of  an 
application  for  the  appointment  of  a  receiver  is  discretionary 
with  the  court. ^*  The  statute  makes  the  giving  of  a  bond  by 
the  plaintiff  a  condition  precedent  to  the  making  of  such  order, 
and  the  court  has  no  authority  to  issue  such  an  order  without 
such  a  bond.^^ 

Under  the  Massachusetts  statute  giving  to  the  Supreme  Judi- 
cial Court  jurisdiction  in  equity  to  enforce  the  provisions  of  the 
statute  relating  to  the  liquidation  of  the  affairs  of  insolvent  banks 
and  trust  companies  and  to  act  upon  all  applications  and  in  all 
proceedings  thereunder,  the  power  of  the  court,  while  not  strictly 
circumscribed,  is  to  a  greater  or  less  extent  bounded  by  the  terms 
of  the  statute.^''  "This  provision  should  be  so  construed  as  to 
make  the  law  workable,  as  a  practical  measure,  to  ascertain, 
protect  and  establish  speedily  the  rights,  obligations  and  duties 
arising  out  of  the  liquidation  statute,  to  the  end  that  the  credi- 
tors and  beneficiaries  of  the  bank  may  be  paid  with  as  brief  delay 
as  is  practicable."  ^*  It  does  not  authorize  the  commissioner  to 
seek  the  approval  by  the  court  of  action  which  he  is  required  by 
the  statute  to  take  on  his  own  responsibility.^'     But  under  it 

13  Portage    Brick    Co.    v.    North  16  Duval  v.  T.  P.  Eaneh  Co.,  151 

Indiana   Brick    Co.,    189   Ind.    639,       La.   142,  91  So.  656. 


128   N.   E.   847.  17  Com.   v.   Allen,   - 

14  Birmingham  Trust  &  Savings  133   N.   B.   625. 

Co.  V.   Atlanta,  B.   &   A.  Ey.   Co.,  18  In  re  Cosmopolitan  Trust  Co., 

271    Fed.    731.  —  Mass.  — ,  133  N.  E.  630. 

15  Duval  V.  T.  P.  Eaneh  Co.,  151  19  In  re  Cosmopolitan  Trust  Co., 
La.  142,  91  So.  656.  —  Mass.  — ,  133  N.  E.  630. 
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he  may  petition  the  court  for  instructions  as  to  whether  action 
taken  by  him  is  in  accordance  with  the  law.^" 

§  5271.  County  in  which  suit  must  be  brought.  In  Washing- 
ton suit  may  be  brought  in  any  county  where  the  corporation 
transacts  business,  or  where  it  has  an  office  for  the  transaction 
of  business  or  any  person  resided  upon  whom  process  may  be 
served,  under  the  statute  fixing  the  venue  of  actions  against  cor- 
porations generally.^^  The  Texas  statute  requires  an  action  for 
the  appointment  of  a  receiver  for  a  corporation  having  property 
in  the  state  to  be  brought  in  the  county  where  the  principal  office 
of  the  corporation  is  located,  and  where  the  question  of  privilege 
is  properly  raised,  a  court  of  another  county  has  no  jurisdiction 
to  appoint  a  receiver,  especially  without  notice  in  the  county 
where  the  principal  office  and  all  of  .the  property  of  the  corpo- 
ration is  loeated.^^  A  question  of  privilege  with  respect  to 
venue  must  be  raised  in  limine,  at  the  proper  time.^* 

§  5272.  Pleadings  and  motion  papers — In  general.^*  A  re- 
ceiver will  not  be  appointed  upon  loose  and  general  allegations 
of  fraud  and  maladministration,  made  on  information  and  belief 
and  unsupported  by  anything  that  can  l-easonably  be  called  legal 
proof,  especially  where  the  answering  affidavits  deny  the  al- 
legations contained  in  the  moving  papers.^^  In  Delaware  in 
suits  against  corporations  for  the  appointment  of  receivers  on 
the  ground  of  insolvency,  it  is  the  practice,  save  under  excep- 
tional circumstances,  to  require  an  officer  who  executes  an  answer 

20  As  whether  he  has  acted  23  Stroud  Motor  Mfg.  Co.  v.  Gun- 
properly  in  restoring  to  the  sav-  zer,  —  Tex.  Qiv.  App.  — ,  240  S. 
ings   department  of  the   bank  the       W.    644. 

value    of    securities    belonging    to  24  Complaint    held    sufS.eient    on 

that   department   which   had   been  appeal  to  warrant  the  appointment 

pledged  to  procure  money  for  the  of  a  receiver  on  the  ground  that 

benefit  of  its  savings  department,  the   corporation   was   in  imminent 

and  which  he  had  permitted  to  be  danger    of    insolvency,    where    it 

sold  under  the  pledge.     In  re  Cos-  was  not   objected  to  in  the  court 

mopolitan  Trust  Co.,  —  Mass.  — ,  below.    Portage  Brick  Co.  v.  North 

133  N.  E.  630.  Indiana   Brick   Co.,   189   Ind.   639, 

21  Holland  v.  Silver  Basin  Min.  128  N.  E.  847. 

Co.,  113  "Wash.  63,  193  Pac.  500.  25  Miller  v.  Albertina  Eealty  Co., 

22  Stroud  Motor  Mfg.  Co.  v.  198  N.  Y.  App.  Div.  340,  190  N.  Y. 
Gunzer,  —  Tex.  Civ.  App.  — ,  240       Supp.   407. 

S,   W.   644. 

1459 


§  5272]  Private  Coepobations  [Ch.  63 

which  admits  the  allegations  of  the  bill  to  show  in  the  verifica- 
tion of  such  answer  that  his  act  in  making  such  admission  is 
authorized  by  the  board  of  directors.^® 

Allegations  of  fact  in  a  petition  for  the  appointment  of  an 
ancillary  receiver  for  a  corporation  in  the  state  of  its  domicile 
as  to  proceedings  for  the  appointment  of  a  primary  receiver  for 
it  in  another  state  are  admitted  by  a  demurrer.^''  Under  the 
Delaware  chancery  rules  on  motion  for  a  decree  notwithstand- 
ing answer,  the  facts  set  forth  in  the  answer  are  to  be  taken  as 
true.  The  motion  is  in  the  nature  of  a  demurrer  to  the  answer. 
The  court  must  look  to  the  answer  for  the  facts  on  which  to  base 
its  rulings,  and  all  the  facts  set  up  there,  whether  ultimately 
found  to  be  true  or  false,  with  any  facts  averred  -in  the  bill  and 
not  denied  or  put  in  issue  by  the  answer,  constitute  the  case  for 
consideration.** 

§  5274.  Parties  defendant  and  intervention.  The  corpora- 
tion is  the  only  proper  party  defendant  to  a  suit  for  the  appoint- 
ment of  a  receiver  on  the  ground  of  its  insolvency.*'  A  decree 
adjudging  the  corporation  insolvent  and  appointing  a  receiver 
is  binding  on  the  stockholders  although  they  have  no  notice  of 
the  proceedings.'"  Persons  claiming  portions  of  the  property  in 
the  hands  of  the  receiver  may  become  parties  to  the  action  in 
which  he  is  appointed  by  motion  or  iu  such  other  way  as  in  the 
discretion  of  the  trial  court  may  seem  proper,  without  a  formal 
order  of  intervention.'^ 

§  5275.  Order  or  decree.  Leave  to  apply  at  the  foot  of  the 
decree  for  further  relief  is  very  usual  and  does  not  prevent  the 
decree  from  being  final,  nor  an  order  modifying  it  from  being 
appealable.'*  In  New  Mexico  a  judgment  appointing  a  receiver 
on  the  ground  that  the  corporation  is  insolvent  is  a  final  judg- 

26  Bruoh  V.  National   Guarantee  has  control  over  it  on  the  ground 

Credit   Corp.,  —  Del.   Ch.  — ,   116  that  they  had  no  notice  of  the  pro- 

Atl.    738.  oeedings    until    after    that    time. 

2T  Southern    Colonization    Co.    v.  Jones  v.  Page,  26  N.  M.  440,  194 

Parten,   83   Fla.    300,   91   So.   263.  Pac.  883. 

28  Jones  V.  Maxwell  Motor  Co.,  31  Scandinavian-American  Bank 
—  Del.   Ch.  — ,   115  Atl.  312.  v.    Wentworth    Lumber    Co.,    101 

29  Jones  v.  Page,  26  N.  M.  440,  Ore.  158,  199  Pac.  626. 

194  Pae.   883.  82  American   Engineering   Co.   v. 

30  They  cannot  have  the  decree  Metropolitan  By-Products  Co.,  275 
set   aside   after   the   expiration   of      Fed.    40. 

the  period  during  which  the  court 

1460 


Ch.  63]  Eeceiveks  [§  5277 

ment,  and  upon  its  rendition  the  court  loses  control  of  it  except 
for  the  thirty-day  period  of  additional  control  specified  by  the 
statute.'*  A  judgment  appointing  a  receiver  and  the  actions  of 
the  receiver  under  such  appointment  are  not  invalidated  because 
of  the  invalidity  of  a  provision  in  such  judgment  dissolving  the 
corporation.** 

Under  the  Louisiana  statute  providing  that  a  suspensive  ap- 
peal from  an  order  appointing  a  receiver  shall  have  the  effect  of 
suspending  the  functions  of  such  receiver,  except  to  perform 
such  administrative  functions  as  may  be  necessary  for  the  preser- 
vation of  the  property  of  the  corporation,  a  receiver  cannot 
carry  on  the  business  of  the  corporation  pending  such  an  appeal 
by  it,  though  the  continuance  of  the  business  is  necessary  to 
protect  the  good  will  of  such  business,  -which  is  the  chief  asset 
of  the  corporation.*^  What  acts  are  administrative  and  neces- 
sary to  the  preservation  of  the  property  is,  in  a  large  measure, 
dependent  upon  the  particular  facts  of  each  case.**  Where  the 
property  is  a  plantation,  and  work  started  on  it  is  of  such  value 
that  not  to  complete  it  would  entail  great  loss,  the  preservative 
acts  contemplated  by  the  statute  permit  its  completion  so  as  to 
prevent  such  loss.  So  where  land  has  been  planted  to  crops  and 
other  land  plowed,  it  is  proper  for  the  receiver  to  carry  the 
work  to  completion.*' 

§  5276.  Acceptance,  oath  and  bond.  That  the  receiver's  bond 
is  approved  by  the  clerk  instead  of  the  court,  as  required  by 
statute,  does  not  invalidate  the  receivership  proceedings,  es- 
pecially where,  after  the  bond  has  been  so  approved  and  filed, 
the  court  recognizes  the  receiver  as  such  and  orders  him  to  sell 
the  property.** 

§  5277.  Waiver  of  objections  to  appointment.*'  The  corpora- 
tion may  waive  all  objections  to  the  appointment  of  a  receiver, 
and  does  so  by  appearing  and  by  a  sworn  answer  confessing  the 

38  Jones  v.  Page,  26  N.  M.  440,  STEeynaud  v.  Uncle  Sam  Plant- 

194  Pae.  883.  ing  &  Manufacturing  (Jo.,  152  La. 

34Yount  V.  Fagin,  —  Tex.   Civ.  — ,  92  So.  731. 

App.  — ,  244  S.  W.  1036.  38  Yount  v.  Fagiu,  —  Tex.  Civ. 

36  Wolbrette     v.     New     Orleans  App.  — ,  244  S.  W.  1036. 

Drug  Co.,  149  La.  434,  89  So.  406.  39  Waiver  of  notice,   see   §  5224, 

36Eeynaud  v.  Uncle  Sam  Plant-  supra, 
ing  &  Manufacturing  Co.,  152  La. 
— ,  92  So.  731. 
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plaintiff's  debt  and  admitting  all  the  allegations  upon  which  the 
application  for  a  receiver  is  based.*"  And  where  the  corpora- 
tion waives  all  objections,  and  the  court  has  jurisdiction,  an 
intervening  stockholder  or  creditor  cannot  question  or  attack 
the  appointment  by  a  motion  to  vacate  it,  as  on  the  ground  that 
the  plaintiff  was  a  simple  contract  creditor.*^  The  objection 
that  a  bill  in  equity  asking  for  the  appointment  of  the  re- 
ceiver was  not  printed  must  be  raised  in  the  receivership  pro- 
ceedings, and  cannot  be  raised  for  the  first  time  in  a  suit  by  a 
stockholder  brought  after  a  sale  of  the  property  and  the  dis- 
charge of  the  receiver  to  have  the  proceedings  declared  void.*^ 

§  5278.  Collatera,l  attack.  A  judgment  appointing  a  re- 
ceiver cannot  be  collaterally  attacked  unless  the  appointment 
was  absolutely  void,  and  hence  not  where  the  court  had  power 
to  appoint  a  receiver  for  an  insolvent  corporation  and  power  to 
determine  whether  facts  existed  which  authorized  the  appoint- 
ment.*^ So  where  the  court  has  jurisdiction  of  the  cause  and 
power  to  appoint  a  receiver,  an  order  appointing  a  receiver  and 
subsequent  proceedings  thereunder  cannot  be  collaterally  at- 
tacked on  the  ground  that  the  appointment  was  improvident  and 
irregular,**  nor  because  of  defects  in  the  petition  upon  which 
the  appointment  was  made.*^  Prohibition  will  be  awarded  at  the 
instance  of  a  creditor  to  restrain  a  judge  who  has  appointed  a  re- 
ceiver from  proceeding  further  in  the  suit,  where  his  action  in 
so  doing  was  clearly  beyond  his  jurisdiction.*^  Such  a  writ  may 
be  issued  on  the  relation  of  a  creditor  who  is  not  a  party  to  the 
receivership  suit.*''  Nor  is  it  a  condition  precedent  to  his  right 
to  the  writ  that  he  shall  have  moved  to  vacate  the  appointment 
of  the  receiver  in  the  court  making  the  appointment,  where  the 
excess  of  jurisdiction  clearly  appears  on  the  face  of  the  record.*' 

40  Woods  V.  Capitol  Hill  State  45  Tount  v.  Fagin,  —  Tex.  Civ. 
Bank,  —  Colo.  — ,  199  Pae.  964.  App.  — ,  244  S.  W.  1036. 

41  Woods  V.  Capitol  Hill  State  46  State  v.  Calhoun,  207  Mo.  App; 
Bank,  —  Colo.  — ,   199   Pae.   964.  149,  226  S.  W.   329. 

42Yorks    V.    Altmiller,    270    Pa.  47  State  v.  Calhoun,  207  Mo.  App. 

438,  113  Atl.  415.  149,  226  S.  W.  329. 

43  Weil  V.   Kef  enbach,  —  Idaho  48  State  v.  Calhoun,  207  Mo.  App. 

— ,   208  Pae.   1025.  149,  226  S.  W.  329. 

44Tount  V.  Pagin,  —  Tex.   Civ. 
App.  — ,  244  S.  W-  1036. 
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§  5279.  Duration,  removal  and  discharge.  A  reversal  of  a 
decree  appointing  a  receiver  on  the  ground  that  there  were  no 
lawful  grounds  for  his  appointment  necessarily  ends  the  re- 
ceivership.*^ As  a  condition  precedent  to  a  right  to  the  re- 
conveyance of  the  property  to  the  corporation  in  receivership 
proceedings  the  debts  must  be  paid  or  their  actual  payment  pro- 
vided for.^"  The  statutes  of  Oklahoma  provide  that  a  bank  taken 
possession  of  by  the  bank  commissioner  because  of  its  insolvency 
may  reopen  when  the  commissioner  is  of  the  opinion  that  its 
stockholders  have  complied  with  the  laws,  that  its  credit  and 
funds  are  in  all  respects  repaired,  its  reserve  restored,  and  cer- 
tain other  prescribed  conditions  met.^^  A  motion  by  a  person 
to  set  aside  a  judgment  in  his  favor  against  a  corporation  is 
properly  dismissed  as  to  a  receiver  of  the  corporation  where  it 
appears  that  he  has  been  finally  discharged.^^ 

HI.    EFFECT  OF  RECEIVERSHIP 

§  5280.  General  rules.  The  appointment  of  a  receiver  does 
not  dissolve  the  corporation  or  suspend  its  existence.**  It  is 
still  the  same  corporate  entity  that  it  was  before.  It  is  clothed 
with  the  same  franchises  and  its  corporate  powers  continue  to 
exist,  subject  in  their  exercise  to  limitations  arising  out  of  the 
changed  situation.**  "The  appointment  of  a  receiver  for  a 
railroad  company  creates  no  change  in  the  corporate  body,  but 
its  existence  remains  with  its  legal  functions  unimpaired,  its 
acts  being  performed  by  agents  appointed  by  the  court  and  not 
by  the  corporation."**     "The  court  does  not  enlarge  or  re- 

49  Eeynaud  v.  Uncle  Sam  Plant-  62  Buchannon  v.  Park,  25  Ga. 
ing  &  Manufacturing  Co.,  152  La.       App.    635,   104   S.   E.    20. 

— ,  92   So.   731.  63  See    §5442,   infra. 

50  Jones  V.  Page,  26  N.  M.  440,  Bl  Northern  Pae.  ily.  Co.  v. 
194  Pac.  883.                                            Frank  Waterhouse  &  Co.,  279  Ped. 

61Lebreeht  v.  New  State  Bank  750;   Standard   Roller  Bearing   Co. 

of  Woodward,  Okla.,  —  Mo.  App.  v.  Hess-Bright  Mfg.  Co.,  275  Ped. 

— ,   229  S.   "W.   285.  916,    aff'g    264    Ped.    516;    Union 

Requirements    imposed    by    the  Petroleum  Co.  v.  Indian  Petroleum 

commissioner    as    a    condition    of  Co.,  192  Iowa  1373,  186  N.  W.  439; 

permitting   a   bank   to   reorganize  Wigton   v.    Climax    Coal    Co.,    270 

held  not  unreasonable.      Lebrecht  Pa.  420,  113  Atl.  425. 

V.  New  State  Bank  of  Woodward,  66  Armstrong  v.  Emmerson,   300 

Okla.,  —  Mo.  App.  — ,  229  S.  W.  111.  54,  132  N.  B.  768. 
285. 
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strict  the  powers  and  duties  conferred  by  the  charter,  but  as- 
sumes the  management  of  the  corporation  under  and  in  accord- 
ance with  the  charter  and  is  bound  by  its  provisions,  and  the 
agents  appointed  by  the  court  are  required  to  act  within  the 
limits  of  the  charter  and  to  perform  the  duties  imposed  by  it. ' '  ^^ 
In  Oregon  the  appointment  of  a  receiver  in  an  action  at  law  by 
a  single  creditor  to  preserve  the  property  of  the  corporation 
pending  the  litigation  does  not  inure  to  the  benefit  of  all  of  the 
creditors.  In  such  case  the  property  remains  the  property  of  the 
.corporation  subject  to  the  rights  of  the  receivership,  and  it 
may,  during  the  receivership,  assign  in  good  faith  and  for  a 
valuable  consideration  the  balance  of  the  funds  in  the  hands  of 
the  receiver  after  the  payment  of  the  claims  of  the  plaintiff  and 
of  the  receiver  and  his  attorney.^''  Though  acts  done  in  viola- 
tion of  a  receivership  injunction  may  be  void,  courts  are  in- 
clined to  hold  them  void  only  at  the  election  of  an  injured 
party.^'  An  agreement  made  by  the  corporation  for  its  own 
benefit,  not  in  violation  of  the  injunction  nor  in  hindrance  of 
the  administration  of  the  estate,  nor  in  depletion  of  its  assets, 
is  not  void  in  the  sense  of  being  a  nullity,  but  is  merely  void- 
able, and  is  therefore  capable  of  ratification.^' 

§  5282.  Vesting  title  in  receiver.  An  ordinary  chancery  re- 
ceiver has  no  title  or  right  of  property  vested  in  him,  but  is  an 
indifferent  person,  appointed  as  custodian  to  hold  the  property 
of  the  corporation  subject  to  the  further  order  of  the  court.®" 

§  5283.  Right  to  possession.  It  is  the  duty  of  a  receiver  to 
take  into  his  possession  all  the  property,  choses  in  action,  rights 
and  credits  of  the  corporation.^^  It  is  the  duty  of  a  chancery 
receiver  to  accept  as  part  of  the  estate  to  be  administered  for 

B6  Aimstrong   v.   Emmerson,   300  60  United     States     Mortgage     & 

111.  54,  132  N.  E.  768.  Trust  Co.  v.  Missouri,  K.  &  T.  By. 

57  Scandinavian-American    Bank  Co.    of    Texas,    269    Fed.   497,    272 

V.  Wentworth  Lumber  Co.,  101  Ore.  Fed.  458,  certiorari  denied  256  U. 

158,  199  Pac.  626.  S.   699,  65  L.  Ed.  1177;  American 

68  Standard  Roller  Bearing  Co.  Brake  Shoe  &  Foundry  Co.  v.  New 
V.  Hess-Bright  Mfg.  Co.,  275  Fed.  York  Eys.  Co.,  282  Fed.  523,  aff'g 
916,  aff'g  264  Fed.  516.  282  Fed.  293. 

69  Standard  Boiler  Bearing  Co.  61  M.  H.  McCloskey,  Jr.,  Inc.  v. 
V.  Hess-Bright  Mfg.  Co.,  275  Fed.  North  Penn  Bank,  270  Pa.  284,  113 
916,   aff'g   264   Fed.   516.  Atl.    371. 
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creditors  those  assets  which  will  prove  of  value  to  the  estate,  but 
those  which  are  not  of  value  are  to  be  left  outside  the  field  of  his 
receivership.^*  In  the  absence  of  a  statute  vesting  title  to  the 
property  of  an  insolvent  in  a  receiver  upon  his  appointment, 
such  an  appointment  gives  him  no  right  to  the  possession  of  the 
property  of  the  insolvent  in  another  state  or,  if  the  appointment 
is  made  by  a  federal  court,  in  another  federal  district.®^  But 
where  the  statutes  of  the  state  under  whose  laws  the  corporation 
is  created  vests  the  title  to  all  of  the  property  of  the  defendant 
in  the  receiver  or  a  state  board,  he  or  it  is  entitled  to  the  pos- 
session of  the  same  wherever  it  is  situated.®* 

§  5285.  Rights  and  powers  of  officers.  As  a  general  rule  the 
appointment  of  a  receiver  for  a  corporation  operates  as  an  in- 
junction to  its  agents  and  oflScers  froni  intermeddling  with  its 
property.®^  Power  to  sell  or  dispose  of  the  property  of  the  cor- 
poration by  private  sale  is  totally  taken  away  from  the  officers 
and  vested  in  the  receivers.®®  The  action  of  officers  of  an  in- 
surance company  in  attempting  to  transfer  its  business  and 
assets  to  a  new  company  organized  by  them,  and  in  procuring 
powers  of  attorney  from  policy  holders  to  that  end,  while  the 
company  is  in  the  hands  of  a  receiver,  is  an  attempt  to  frustrate 
and  nullify  the  orders  and  decrees  of  the  court  appointing 
the  receiver,  and  the  court  will  not  recognize  the  ppwers  of  at- 
torney so  obtained,  and  will  make  no  allowance  to  the  persons 
concerned  for  expenses  incurred  by  them  in  such  transactions.®' 
Certain  powers  may  remain  in  the  corporate  officers  after  the 
appointment  of  a  receiver.®®  The  appointment  of  a  receiver  to 
preserve  certain  assets  of  a  corporation  pending  a  suit  about, 
them  does  not  deprive  the  directors  of  their  powers,  except  that 

62  American  Brake  Shoe  &  Foun-  66  Directors  have  no  power  to 
dry  Co.  v.  New  York  Eys.  Co.,  make  a  contract  to  transfer  treas- 
282  Fed.   523,   aff'g  282  Fed.   293.  ury  stock  to  the  corporation's  re- 

63  Lion  Bonding  &  Surety  Co.  v.  oeiver  in  consideration  of  his  agree- 
Kratz,  280  Fed.  532.  And  see  ment  to  advance  operating  ex- 
§  5327,  supra.  penses,    etc.      Jacob    v.    Eeynaud, 

64  Lion  Bonding  &  Surety  Co.  v.  152  La.  — ,  93  So.  121. 

Kratz,    280    Fed.    532.      And    see  67Hartmann  v.  Masters,  255  IT. 

§  5327,  supra.  S;  571,  65  L.  Ed.  791  (mem.  dec). 

66  In  re  Associated  Oil  Co.,  271  68  Jacob  v.  Eeynaud,  152  La.  — , 

Fed.  788.  93  So.  121. 
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they  cannot  interfere  with  the  receiver's  control  of  the  prop- 
erty.^' 

§  5286.  Rights  of  creditors  and  lienholders.  The  appoint- 
ment of  a  receiver  does  not  disturb  pre-existing  liens  upon 
the  property  of  the  corporation,  whether  they  have  their  origin 
in  contract  or  arise  by  operation  of  law,  and  the  receiver  takes 
subject  to  them.'"'  This  is  true  of  judgment  liens,''^  and  of  liens 
acquired  by  execution  attachment,  or  garnishment.''^  The  ap- 
pointment of  a  receiver  does  not  affect  the  rights  of  a  person  to 
whom  the  corporation  has  pledged  securities  prior  to  such  ap- 
pointment, nor  deprive  him  of  his  right  to  foreclose.'''  And  a 
trustee  who  has  taken  possession  of  the  trust  property  on  de- 
fault pursuant  to  the  provisions  of  a  trust  deed  prior  to  the  in- 
stitution of  insolvency  proceedings,  is  entitled  to  retain  it  as 


89  In  re  Beaver  Cotton  Mills,  275 
Fed.  498. 

70  As  a  lien  given  a  bank  on  a 
deposit  by  agreement  to  secure 
notes  of  the  depositor.  Wright  v. 
Seaboard  Steel  &  Manganese  Corp., 
272  Fed.  807. 

The  receiver  of  an  insolvent  non- 
going  corporation  takes  its  prop- 
erty for  creditors  subject  to  such 
liens,  equities  and  incumbrances, 
whether  created  by  operation  of 
law  or  the  act  of  the  corporation, 
as  exist  against  it  at  the  time  of 
his  appointment.  Harn  v.  Smith, 
85  Okla.  137,  204  Pac.  642. 

71  The  lien  of  a  judgment  is  not 
postponed  to  the  rights  of  the  re- 
ceiver though  it  was  entered  after 
the  filing  of  the  bill  for  hi?  ap- 
pointment, if  the  entry  preceded 
the  service,  of  the  process  in  the 
receivership  proceedings.  Duval  v. 
T.  P.  Ranch  Co.,  151  La.  142,  91 
So.  656,  quoting  5  Fletcher  Cyc. 
Corp.,  p.  4905. 

72  Duval  V.  T.  P.  Ranch  Co.,  151 
La.  142,  91  So.  656. 


A  receiver  cannot  enjoin  the  exe- 
cution of  a  judgment  where  the 
seizure  occurred  prior  to  his  ap- 
pointment, in  the  absence  of  al- 
legations of  fraud  or  special  in- 
terest in  the  property  seized. 
Duval  V.  T.  P.  Ranch  Co.,  151  La. 
142,  91  So.  656. 

73  Northern  Pae.  Ry.  Co.  v. 
Waterhouse  &  Co.,  279  Fed.  750. 

The  appointment  of  a  receiver 
and  the  making  of  an  order  re- 
straining all  persons  from  inter- 
fering with  the  property  of  the 
corporation  do  not  deprive  a 
pledgee  of  securities  belonging  to 
the  corporation,  who  is  not  a  party 
to  the  suit,  of  the  right  to  sell 
them  pursuant  to  a  power  of  sale 
conferred  by  the  pledge  agree- 
ment, and  this  is  true  though  he 
has  filed  his  claim  for  the  amount 
of  the  debt  secured  by  the  pledge 
with  the  receiver  pursuant  to  an 
order  of  court  directing  all  cred- 
itors to  file  their  claims.  Interna- 
tional Banking  Corp.  v.  Lynch,  269 
Fed.  242. 
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against  a  liquidator  appointed  in  such  proceedings  until  the 
secured  debt  is  paid.''* 

Usually  where  a  mortgagor  is  in  the  hands  of  a  receiver,  the 
mortgagee  must  intervene  in  the  receivership  proceedings  and  en- 
force his  lien  there,  and  cannot  institute  a  separate  suit  to  fore- 
close.''^ But  there  is  an  exception  to  this  rule  where  the  re- 
ceivership proceedings  were  colorable  and  collusive,  and  were 
instituted  for  the  purpose  of  preventing  a  foreclosure,  and  under 
such  circumstances  the  mortgagee  may  maintain  an  independent 
suit  to  foreclose  and  for  the  appointment  of  a  receiver  to  take 
charge  of  the  mortgaged  property,  without  first  obtaining  per- 
mission from  the  court  appointing  the  receiver.''®  In  Canada 
leave  should  be  granted  to  the  holders  of  a  mortgage  on  lands 
belonging  to  a  company  in  process  of  liquidation  under  the 
Winding-up  Act  to  enforce  the  same  almost  as  a  matter  of 
course.'''' 

§  5287.  Rights  of  debtors  and  third  persons  gfenerally.    The 

assets  pass  to  a  receiver  appointed  to  continue  the  business  sub- 
ject to  the  outstanding  equities.''*  Rights  capable  of  assertion 
against  a  bank  are  not  displaced  or  abrogated  by  the  appoint- 
ment of  a  receiver  for  it.'" 

§  5288.  Existing  contracts — In  general.  A  receiver  is  not 
bound  by  the  existing,  executory  contracts  of  the  corporation. 
He  may,  under  authority  of  the  court,  adopt  them,  where  it  ap- 
pears to  the  benefit  of  his  trust  to  do  so,  or  he  may  decline  to 
adopt  them  and  leave  the  original  contracting  parties  to  their 
legal  remedies.*"  He  has  a  reasonable  time  to  make  his  election 
in  this  regard,  and  the  mere  continuance  by  him  of  the  execu- 
tion of  a  contract  pending  election  is  not  an  adoption  of  it.®^ 

T4  La  Manufacture  de  Seaux   et  78  Wigton    v.    Climax    Coal    Co., 

de    Boites     de     Trois-Eivieres     v.  270  Pa.  420,  113  Atl.  425. 

Beliveau,  30  Quebec  L.  E.  389.  79  United      States      Fidelity      & 

75  Chatham  Bank  &  Trust  Co.  v.  Guaranty  Co.  v.  Maxwell,  152  Ark. 
Oeilla    Southern    E.    Co.,    153    Ga.  64,  237  S.  W.  708. 

37,  111  S.  E.  570.  80  Birmingham  Trust  &  Savings 

76  Chatham  Bank  &  Trust  Co.  v.  Co.  v.  Atlanta,  B.  &  A.  Ey.  Co., 
Oeilla  Southern  E.  Co.,  153  Ga.  37,  271  Fed.  731.  And  see  §§  5290, 
111  S.  E.  570.  5291,  infra. 

77  Ee  Canadian  Western  Steel  81  Birmingham  Trust  &  Savings 
Corp.,  51  Ontario  L.  E.  615.  Co.  v.  Atlanta,  B.   &  A.  Ey.  Co., 
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Where  the  court  appointing  a  receiver  does  not  direct  or  au- 
thorize him  to  adopt  contracts  made  by  the  corporation,  they 
are  not  binding  upon  him  until  disavowed  by  him,  but,  on  the 
contrary,  he  is  not  bound  by  them  until  he  accepts  them  pursuant 
to  an  order  of  the  court.**  A  receiver  has  such  rights,  and 
only  such  rights,  in  property  covered  by  a  contract  of  sale,  as- 
signed to  the  corporation  by  the  buyer,  as  the  corporation  had." 

§  5289.  —  Liability  for  damages  in  general.**  In  Illinois 
the  appointment  of  a  receiver  for  an  insolvent  surety  company 
for  the  purpose  of  marshaling  and  distributing  its  assets  and 
closing  its  business  does  not  terminate  its  liability  on  its  out- 
standing surety  bonds,  and  a  claim  for  breach  of  such  a  bond 
occurring  after  the  appointment  of  the  receiver  is  pj-ovable  in 
the  receivership  proceedings.*®  Where  a  receiver  has  been  ap- 
pointed for  a  surety  company  which  is  surety  on  a  contractor's 
bond,  and  the  contractor  thereupon  gives  a  new  bond  executed 
by  another  company  at  the  request  of  the  other  party  to  the 
contract,  before  there  has  been  any  default  on  the  original  bond 
and  before  the  surety  thereon  has  been  determined  to  be  in- 
solvent and  at  a  time  when  it  is  not  shown  that  it  would  be  un- 
able to  pay  in  case  of  a  default,  the  contractor  will  not  be  per- 
mitted to  recover  the  total  unearned  premium  on  the  original 
bond  from  the  receiver,  though  the  giving  of  the  new  bond  re- 
leased the  original  one,  but  only  the  actual  cost  to  him  of  the 
new  bond.*® 

In  adjusting  claims  of  policy  holders  in  receivership  proceed- 
ings against  an  insurance  company,  policy  holders  who  may  have 
discontinued  payment  of  premiums  when  the  company  ceased 
to  function,  or  thereafter,  and  who  have  not  obtained  reinsurance 
in  other  companies  by  reason  of  physic.al  condition  or  otherwise, 
will  be  reinstated  and  protected  to  the  extent  of  their  interests.*'' 

271   Fed.    731.     And    see    §§  5290,  84  See  also  §§  5203,  5204,  supra. 

5291,   infra.  85  Evans  v.   Illinois   Surety   Co., 

82Landon  v.  Court  of  Industrial  298  111.   164,   131  N.  E.   268,  afC'g 

Eelations  of  State  of  Kansas,  269  220  111.  App.  199. 

Fed.  423.  86  Barber  Asphalt  Paving  Co.  v. 

88  If    the    corporation    was    not  Poe,  189  Md.  332,  115  Atl.  24. 

the  unqualified  owner  of  the  prop-  87  Hartmann     v.     Masters,     269 

erty   under    the    contract,    the   re-  Fed.  483,  certiorari  denied  255  XI. 

ceiver  cannot  sell  and  convey  an  S.  571,  65  L.  Ed.  791  (mem.  dec), 
unincumbered    unconditional    title 
to    it.      Waples    v.    Sergeant,    — 
Wash.  — ,  206  Pac.  945. 
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§  5290.  —  Contracts  for  personal  services,  including  those 
of  corporate  officers.  The  rule  that  a  receiver  is  not  bound  by 
existing  executory  contracts  of  the  corporation  unless  he  elects 
to  adopt  them,  applies  to  contracts  between  a  railroad  company 
and  its  employees.** 

§  5291.  —  Leases.  A  lessee  corporation  remains  liable  on 
the  covenants  of  the  lease  notwithstanding  the  appointment  of 
a  receiver  for  it.*'  A  mere  chancery  receiver  appointed  under 
a  creditor's  bill  for  the  purpose  of  preserving  the  assets  of  an 
insolvent  corporation  and  their  ultimate  sale  and  distribution 
among  its  creditors  is  in  no  sense  an  assignee  of  leaseholds  be- 
longing to  the  insolvent's  estate.*"  In  England  a  covenant  in 
a  lease  to  a  company  against  assignment  without  the  consent 
of  the  lessor  is  binding  on  the  liquidator  on  a  compulsory  wind- 
ing up  of  the  company,  since  the  leasehold  interest  remains  vested 
in  the  company  after  a  winding-up  order  and  the  liquidator 
acts  on  behalf  of  the  company  in  assigning  it.'^ 

In  order  that  a  receiver  may  determine  whether  he  should 
assume  a  lease  belonging  to  the  insolvent  estate,  he  is  entitled 
to  take  possession  of  the  leased  property  and  operate  it  for  a 
reasonable  time.  And  by  the  mere  act  of  taking  possession  of 
it  he  does  not  adopt  the  lease  and  become  bound  by  its  cove- 
nants.** It  is  the  duty  of  a  receiver  of  the  property  of  a  rail- 
road or  street  railway  company,  which  includes  lines  leased  to 
it,  to  take  possession  of  such  lines  and  to  continue  to  operate  them 
for  the  benefit  of  the  public.'*    He  is  not  bound  to  operate  the 

88  Birmingham  Trust  &  Savings  Savings  Co.  v.  Atlanta,  B.  &  A.  Ey. 

Co.  V.  Atlanta,  B.   &  A.  Ey.   Co.,  Co.,  271  Fed.  731. 

271   Fed.    731.  89  American     Brake      Shoe      & 

Where  an  order  of  court  authoriz-  Foundry    Co.    v.    New   York    Eys. 

ing  a  receiver  to   operate  a  rail-  Co.,   282  Fed.  523,  aff'g  282  Fed. 

road    expressly   provided    that   no  293. 

contracts  of  the  company  were  to  90  American      Brake      Shoe      & 

be  considered  adopted  by  him  with-  Foundry  Co.  v.  New  York  Eys.  Co., 

out  authority  from  the  court,  and  282  Fed.  523,  afE'g  282  Fed.  293. 

the  receiver,  within  three  days  of  91  In   re   Farrow 's  Bank,   L.   E. 

his    appointment,    applied    for    an  [1921]  2  Ch;  Div.  164. 

order    authorizing    him   to    reduce  92  American      Brake      Shoe       & 

wages,  it  was  held  that  there  could  Foundry    Co.    v.    New   York    Eys. 

be    no    contention    that    he    had  Co.,   282  Fed.   523,  aff'g  282  Fed. 

adopted  existing  contracts  between  293. 

the  company  and  a  labor  union  as  98  American      Brake      Shoe       & 

to    wages.     Birmingham    Trust    &  Foundry    Co.    v.    New   York    Eys. 
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leased  lines  for  the  period  of  the  lease,  however,  but  is  entitled 
to  a  reasonable  time  in  which  to  decide  whether  the  interests  of 
his  trust  will  be  better  subserved  by  making  the  lease  his  own  or 
by  returning  the  property  to  the  lessor,  and  the  fact  that  such 
lines  are  being  operated  by  the  receiver  does  not  in  itself  prove 
that  the  lease  has  been  in  fact  taken  over  by  him.'*  If  he  elects 
to  adopt  the  lease,  a  privity  of  estate  is  thereby  created  between 
himself  and  the  lessor,  and  he  becomes  liable  upon  the  covenant 
to  pay  the  stipulated  rent.  But  if  he  elects  to  reject  the  lease 
and  return  the  property  to  the  lessor  at  the  end  of  the  trial 
period,  he  is  only  required  to  turn  over  to  the  lessor  the  entire 
net  earnings  of  the  leased  lines  during  his  provisional  opera- 
tion.'^ If  the  lessor  is  not  willing  to  have  the  receiver  operate 
the  leased  lines  for  less  than  the  stipulated  rent,  it  may  at 
any  time  ask  the  court  to  direct  the  receiver  to  return  them  to 
it.  But  so  long  as  it  permits  him  to  operate  them  without 
adopting  the  lease,  it  acquiesces  therein,  and  can  demand  no 
more  than  the  entire  net  earnings  of  such  lines.'®  Delay  in 
returning  the  leased  lines  to  the  lessor  on  demand  will  not  con- 
vert the  receiver's  liability  from  one  for  net  earnings  only  into 
one  for  the  stipulated  rent,  where  such  demand  was  made  before 
the  receiver  had  had  a  reasonable  time  in  which  to  make  his 
election,  and  where  immediate  compliance  therewith  was  im- 
possible because  of  circumstances  for  which  the  receiver  was  in 
no  way  responsible,  and  where  the  continued  operation  of  the 
lines  by  the  receiver  was  necessary  to  preserve  the  rights  of  the 
lessors  themselves  and  to  protect  the  interests  of  the  public.''' 

§  5294.  Right  to  sue  corporation — Liability  of  corporation 
for  acts  of  receivers.  "Where  an  order  appointing  a  receiver 
is  reversed  on  the  ground  that  that  there  was  no  legal  cause  for 

Co.,   282  Fed.   523,  aff'g  282  Fed.  96  American      Brake      Shoe      & 

293.  Foundry    Co.    v.    New    York    Eys. 

94  American      Brake      Shoe      &  Co.,   282   Fed.   523,  aff'g  282  Fed. 

Foundry    Co.    v.    New    York    Rys.  293. 

Co.,   282  Fed.  523,   aff'g  282  Fed.  97 American      Brake      Shoe      & 

293.  Foundry    Co.    v.    New    York    Rys. 

95 American      Brake      Shoe      &  Co.,  282  Fed.  523,  aff'g  282  Fed. 

Foundry    Co.    v.    New    York    Eys.  293. 
Co.,   282  Fed.   523,   aff'g  282  Fed. 
293. 
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his  appointment,  the  corporation  is  responsible,  in  the  first  in- 
stance, for  debts  contracted  by  the  receiver  in  preserving  the 
estate  pending  the  appeal,  though  generally  it  has  its  recourse 
against  the  person  provoking  the  receivership. ^^ 

§  5295.  —  Upon  whom  process  may  be  served.  That  receivers 
have  been  appointed  for  a  corporation  does  not  render  it  in- 
capable of  receiving  service  of  judicial  process,  and  it  may  be 
so  proceeded  against  provided  the  custody  and  control  of  the 
corporate  property  by  the  receivers  is  not  thereby  interfered 
with.®* 

§  5296.    Pending  actions  by  or  against  the  corporation.    The 

corporation  may  defend  suits  pending  against  it  notwithstand- 
ing the  appointment  of  a  receiver. ^ 

§5297.  Right  of  set-off— General  nile.^ 

§  5298.  —  Deposits  in  bank.^ 

§  5299.  —  Purchase  of  claims  to  be  used  as  set-off.* 

§  5300,  Bankruptcy  proceedings.^ 

§  5301.  Appointment  as  act  of  bankruptcy.^ 

~  §  5303.  Effect  on  jurisdiction  of  Public  Service  Commission. 

Enforcement  of  an  order  of  a  commission  directing  a  railroad 
company  to  resume  operation  of  a  line  of  railroad  owned  by  an- 
other company,  which  was  formerly  operated  by  the  first  named 
company  and  abandoned  without  permission,  will  be  enjoined, 
where  it  appears  that  the  second  company  has  been  placed  in 
the  hands  of  a  receiver  appointed  in  another  case,  who  has 

98  Eeynaud  v.  Unele  Sam  Plant-  Effect  of  statute  requiring  ae- 
ing  &  Manufacturing  Co.,  152  La.  tious  on  rejected  claims  to  be 
— ,  92  So.   731.  brought    within    a    specified    time 

99  Godehaux  v.  Texas  &  P.  E.  after  rejection,  see  §  5363,  infra. 
Co.,  151  La.  955,  92  So.  398.  3  See  §  5178,  supra. 

1  Northern  Pac.  By.  Co.  v.  Frank  4  See  §  5181,  supra. 
Waterhouse  &  Co.,  279  Fed.  750.  5  See  §  5184,   supra. 

2  See  §§  5174-5181,  supra.  6  See  §  5196,  supra. 
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possession  of  the  line  in  question  and  has  obtained  an  order  of 
court  for  its  sale.'' 

IV.    POWERS,  EIGHTS,  DUTIES  AND  LIABILITIES  OP  RECEIVERS 

A.    In  General 

§  5304.  Nature  of  oflSce  and  whom  receiver  represents.'    A 

receiver  does  not  represent  the  justiciable  rights  of  the  parties 
to  the  litigation  of  which  he  is  receiver,  but  only  the  protection 
of  the  property  in  his  hands  as  such,  or  the  collection  of  that  to 
the  possession  of  which,  as  receiver,  he  is  entitled.®  He  is  a 
proper  party  to  litigation  in  which  it  is  sought  to  take  property 
out  of  his  possession,  and  is  the  proper  party  litigant  where 
relief  is  sought  against  his  acts  as  receiver.  But  he  is  not  a 
proper  party,  much  less  an  indispensable  party,  to  litigation 
which  affects  the  rights  of  parties  in  property  not  in  his  posses- 
sion, or  which  asserts  rights  in  property  in  his  possession  without 
disturbing  his  possession  thereof.^"  Generally  a  receiver  repre- 
sents not  only  the  corporation  and  its  stockholders,  but  also  its 
ereditors.^^  Under  the  Wisconsin  statute  the  commissioner  of 
banks  when  liquidating  the  affairs  of  an  insolvent  bank  or  trust 
company  acts  as  trustee  for  all  of  the  creditors.^^  In  Massa- 
chusetts the  commissioner  of  banks  is  in  effect  a  trustee  in  ad- 

7  Railroad  Commission  v.  South-  should  be  successful.  TTnited 
ern  E.  Co.,  154  Ga.  297,  114  S.  E.  States  Mortgage  &  Trust  Co.  v. 
335.  Missouri,  K.  &  T.  Ey.  Co.  of  Texas, 

8  The  General  Administration  of  269  Ted.  497,  272  Fed.  458,  cer- 
Equity  Receiverships  of  Corpora-  tibrari  denied  256  TJ.  S.  699,  65 
tions  is  the  subject  of  an  article  L.    Ed.    1177. 

by   Charles   Thomas   Payne,  in  31  U  Keedy     v.     Sterling     Electric 

Tale  Law  Journal  685.  Appliance  Co.,  —  Del.  Ch.  • — ,  115 

9  United  States  Mortgage  &  Atl.  359;  Niblack  v.  Munday,  218 
Trust  Co.  V.  Missouri,  K.  &  T.  Ey.  111.  App.  385,  reversed  on  other 
Co.  of  Texas,  269  Ted.  497,  272  grounds  297  111.  555,  131  N.  E. 
Fed.  458,  certiorari  denied  256  XT.  103. 

S.  699,  65  L.  Ed.   1177.  In  Canada  this  is  true  of  a  liqui- 

10  Receiver  of  a  railroad  com-  dator  in  a  compulsory  winding  up. 
pany  held  not  a  necessary  party  Dominion  Trust  Co.  v.  Royal  Bank 
to  a  suit  to  cancel  a  lease  between  of  Canada,  29  British  Col.  169. 
two  other  companies,  a  majority  12  Wisconsin  Trust  Co.  v. 
of  whose  stock  was  owned  by  it,  Cousins,  173  Wis.  486,  179  N.  W. 
where    his    possession    would    not  801. 

be     disturbed     if     the     litigation 
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ministering  the  affairs  of  an  insolvent  bank  or  trust  company 
of  which  he  has  taken  possession  under  the  statute.^'  The  super- 
intendent of  banks  when  appointed  as  receiver  of  a  bank  by  the 
chancery  court  under  the  provisions  of  the  Tennessee  statute  is 
not  vested  with  the  title  of  the  bank,  nor  is  he  a  quasi  assignee, 
or  anything  more  than  a  chancery  receiver.^*  A  receiver  of  an 
insolvent  national  bank  is  an  officer  of  and  in  the  employment 
of  the  United  States  and  is  indictable  as  such  under  the  federal 
statutes  for  embezzling  the  funds  of  the  bank  and  making  false 
reports  to  the  comptroller  of  the  currency  as  to  its  condition 
with  intent  to  deceive.^^ 

§  5306.  Sales  by  receiver.  The  10-days'  notice  of  applica- 
tion for  the  sale  of  property  of  a  corporation  in  the  hands  of  a 
receiver  required  by  the  Louisiana  statute  was  not  intended  to 
be  used  as  a  plea  of  prescription  against  third  persons  who  may 
seek  to  revendicate  the  property  after  the  sale.^®  A  bid  for 
property  in  the  hands  of  a  receiver  is  a  mere  offer  which  does 
not  ripen  into  a  binding  sale  until  it  is  accepted  by  the  court  or 
by  the  receiver  if  he  has  authority  to  accept  it.^'  Where  the 
court  orders  a  sale  to  be  made  in  the  exact  terms  of  an  offer  for 
the  property,  and  it  is  so  made,  a  subsequent  confirmation  is 
not  necessary.^'  The  matter  of  confirming  or  refusing  to  con- 
firm a  judicial  sale  by  a  receiver  rests  in  the  discretion  of  the 
court,  and  its  action  will  not  be  disturbed  on  appeal  unless  a 
manifest  or  gross  abuse  of  that  discretion  is  shown.^'  Such  a  sale 

13  In  re  Cosmopolitan  Trust  Co.,  reported  in   favor   of  a   sale,  but 

—  Mass.  — ,  133  N.  E.  630.  the    court    set    aside    such   report, 

14McConnell    v.    Hubbard,    272  and  denied  the  petition  of  the  le- 

Fed.  961,  certiorari  denied  257  U.  ceivers  for  authority  to  sell,  it  was 

S.  635,  66  L.  Ed.  408  (mem.  dec).  held  that  there  was  no  sale,  and 

15  Weitzel  v.  United  States,  274  that  the  bidders  acquired  no  stand- 
Fed.  101,  certiorari  denied  257  TJ.  ing  as  purchasers  and  were  not 
S.  644,  66  L.  Ed.  413  (mem.  dec).  legally   prejudiced   by   the    action 

iGBoussel  V.  New  Orleans  Bail-  of  tiie  court  and  were  not  entitled 

way  &  Light  Co.,  152  La.  — ,  93  to     have     such    action     reviewed. 

So.  758.  ,  Harduval    v.    Merchants'    &    Me- 

17  Where    receivers    merely    re-  chanics'    Trust    &    Savings    Bank, 

ceived  a  bid  without  accepting  it,  204  Ala.  187,  86  So.  52. 
and  reported  it  to  the  court  with  18  Yount  v.  Fagin,  —  Tex.  Civ. 

a  prayer  that  they  be  authorized  App.  — ,  244  S.  W.  1036. 
to  accept  it,  and  the  court  referred  19  Jones  v.  Pag6,  26  N.  M.  440, 

the    matter    to   the    register,   who  194  Pae.  883. 
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will  not  be  set  aside  for  inadequacy  of  price  unless  the  inadequacy- 
is  so  gross  as  to  shock  the  conscience  or  there  are  additional  cir- 
cumstances which  would  make  it  inequitable  to  allow  the  sale 
to  stand.*""  A  sale  by  a  receiver  in  bulk  of  the  property  of  a 
solvent  corporation  is  void,  where  his  appointment  is  void  be- 
cause there  were  no  legal  grounds  for  the  receivership  and  be- 
cause notice  of  the  application  for  his  appointment  was  not  given 
to  interested  stockholders  as  required  by  statute.^^  But  where  the 
court  has  authority  to  appoint  a  receiver  and  place  the  assets 
of  the  corporation  in  his  hands  and  order  him  to  sell  the  same, 
a  sale  under  such  order  is  not  invalidated  because  a  provision  in 
the  judgment  dissolving  the  corporation  is  invalid.^^ 

A  purchase  of  treasury  stock  from  the  corporation  by  the 
receiver  at  private  sale  is  a  nullity,  both  because  he  is  acting  in 
a  fiduciary  capacity,  and  because  there  must  be  the  action  of 
two  minds  to  make  a  contract  and  in  such  case  there  is  only  one 
mind  acting.^*  A  stockholder  cannot  ratify  such  a  transfer  un- 
less he  knows  of  its  existence.^*  A  receiver  who  acquires  owner- 
ship of  half  of  the  property  of  the  corporation  must  make  out  a 
very  strong  case  to  maintain  his  title  as  against  the  stockholders, 
especially  where  the  prospects  of  the  property  becoming  valuable 
have  brightened  between  the  time  of  his  taking  charge  and  the 
time  of  his  acquisition.*^  In  a  suit  by  the  corporation  and  its 
stockholders  to  set  aside  the  issuance  of  treasury  stock  and  the 
transfer  of  other  stock  to  a  receiver,  during  his  receivership,  in 
consideration  of  advances,  etc.,  made  by  him  to  the  corporation, 
and  in  which  he  claims  that  what  he  gave  to  the  company  as  the 
consideration  for  the  transfer  was  a  full  equivalent  of  what  he 
received,  in  determining  what  he  so  gave  he  is  not  entitled  to 
an  allowance  for  savings  to  the  company  as  a  result  of  his  pro- 
curing advantageous  contracts  for  grinding  its  sugar  crop,  siace 
in  procuring  it  he  did  no  more  than  was  his  duty  as  receiver; 

20  Jones  V.  Page,  ^6  N.  M.  440,  24  As  a  transfer  of  treasury 
194  Pac.  883.  stock   to   him   in   consideration   of 

21  Purrer  v.  Nebraska  Bldg.  &  advances  made  by  him  to  carry  on 
Inv.  Co.,  —  Neb.  — ,  189  N.  W.  the  business  of  the  corporation. 
359.  Jacob  v.  Eeynaud,  152  La.  — ,  93 

ZZYount  V.  Fagin,  —  Tex.   Civ.  So.    121. 

App.  — ,  244  S.  W.   1036.  25  Jacob  v.  Reynaud,  152  La.  — , 

23  Jacob  V.  Reynaud,  152  La.  — ,  93   So.   121. 
93  So.  121. 
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nor  for  additional  compensation  for  his  services  as  receiver, 
which  he  did  not  charge  in  his  account  as  receiver ;  nor  for  com- 
missions on  advances  in  addition  to  interest,  vs'here,  if  charged, 
they  would  amount  to  usury.  But  he  is  entitled  to  interest  on 
advances,  based  on  the  value  of  his  money  and  the  value  to  the 
company  of  the  risk  taken  by  him  in  advancing  it.^^  That  the 
vice-president  and  manager  of  the  corporation  fails  to  carry  out 
an  agreement,  made  with  the  receiver  before  his  appointment, 
that  he  will  furnish  advances  necessary  to  carry  on  the  business, 
and  that  the  receiver  will  not  be  expected  to  concern  himself  with 
securing  them,  does  not  relieve  the  receiver  of  the  duty  to  use 
every  effort  to  secure  them  from  other  sources  before  making 
an  arrangement  to  furnish  them  himself  in  consideration  for  a 
transfer  to  him  of  treasury  stock  representing  half  of  the  value 
of  the  corporation's  property.^''  A  transfer  of  stock  by  indi- 
vidual stockholders  to  a  receiver,  in  consideration  of  his  agree- 
ment to  furnish  the  financial  means  for  operating  the  properties 
of  the  corporation  and  his  services  in  operating  it,  is,  at  most, 
voidable  and  not  void.  And  stockholders  who  make  such  a 
transfer  may  be  precluded  by  long  acquiescence,  ratification, 
and  acceptance  of  benefits  under  it,  from  questioning  its  validity 
after  it  has  been  performed  by  the  receiver.^* 

Where  a  note  given  to  a  bank  is,  by  direction  of  the  court, 
assigned  by  its  receiver  to  another  bank  which  succeeds  to  its 
business  and  assets,  all  defenses  which  could  have  been  success- 
fully made  against  it  in  the  hands  of  the  former  bank  can  as 
successfully  be  made  against  the  assignee.''^ 

B.    Powers 

§  5309,  General  rule.  A  receiver  appointed  to  carry  on  the 
business  merely  becomes  the  temporary  manager  of  the  company 
under  the  direction  of  the  court,  and  is  legally  its  agent.*"  A 
receiver  of  a  bank  and  a  representative  of  the  state  banking  de- 
partment have  authority  to  release  the  maker  of  a  note  to  the 

26  Jacob  V.  Eeynaud,  152  La.  — ,  29  Central  Bank  of  Bingham  v. 
93  So.  121.                                                   Stephens,    58   Utah   358,    199    Pae. 

27  Jacob  V.  Eeynaud,  152  La.  — ,      1018. 

93  So.  121.  30Wigton   v.    Climax    Coal    Co., 

28  Jacob  V.  Eeynaud,  152  La.  — ,       270  Pa.   420,  113  Atl.  425. 
93  So.  12L 
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bank  from  liability  thereon  in  consideration  of  his  abandonment 
of  his  lien  for, an  equal  amount  on  land  held  in  trust  for  the 
bank,  and  where  they  do  so  a  successor  of  the  receiver  cannot 
enforce  the  note.*^  While  the  courts  require  those  who  deal 
with  their  officers  to  take  notice  of  the  limitations  which  the 
law  places  upon  their  powers,  this  does  not  preclude  such  officers 
from  pursuing  such  a  course  as  should  characterize  every  busi- 
ness transaction,  whether  performed  individually  or  in  a  repre- 
sentative capacity.*''  Approval  by  the  court  of  the  acts  of  a 
receiver  is  not  binding  on  a  person  -w^ho  is  not  a  party  to  the 
receivership  proceedings.*'  In  Wisconsin  the  commissioner  of 
banking,  while  liquidating  the  affairs  of  an  insolvent  bank  or 
trust  company,  is  subject  to  the  general  supervision  and  control 
of  the  circuit  court.** 

§  5311.  Collection  of  assets.  A  receiver  of  a  bank  has  no 
greater  rights  or  power  to  enforce  a  note  in  favor  of  the  bank 
than  the  directors  would  have  had,  and  cannot  enforce  it  if 
they  would  have  been  estopped  to  do  so.**  The  receiver  of  a 
defunct  bank  when  attempting  to  marshal  its  assets  for  the 
benefit  of  its  creditors  is  in  law  an  innocent  holder  of  such  assets, 
including  promissory  notes  payable  to  it.*^  In  an  action  against 
the  maker  of  a  note  by  the  receiver  of  a  bank  to  whom  it  has 
been  assigned  by  the  payee  bank,  it  is  no  defense  that  it  was 
given  without  consideration  and  solely  as  an  accommodation, 

31  His  right  to  do  so  is  foreclosed  indebted  to  the  bank  on  a  note  to 

both    by    estoppel    and    payment.  believe  that  if  he  will  refrain  from 

Citizens'   Trust    Co.    v.    Going,   —  enforcing    an     equitable     lien     on 

Mo.  App.  — ,  224  S.  W.  1019.  land  for  a  claim  equal  in  amount 

82  Citizens'  Trust   Co.  v.   Going,  to   his   indebtedness    to    the   bank 

288  Mo.  505,  232  S.  W.  996,  afE'g  and  for  the  payment  of  which  the 

—  Mo.  App.  — ,  224  S.  W.  1019.  bank  is  responsible,  they  will  re- 

33  Butler  V.  Spencer,  116  S.  C.  lease  him  from  liability  on  the 
177,  107  S.  E.  154.  note,   and  in   reliance   thereon   he 

34  Wisconsin  Trust  Co.  v.  loses  his  right  to  the  lien,  a  re- 
Cousins,  172  Wis.  486,  179  N.  W.  ceiver  of  the  bank  will  not  after- 
801.  wards  be  permitted  to  collect  the 

86  Citizens'  Trust  Co.  v.   Going,  note    from    him.      Citizens'    Trust 

288  Mo.  505,  232  S.  W.  996,  afE'g  Co.  v.  Going,  288  Mo.  505,  232  S. 

—  Mo.  App.  — ,  224  S.  W.  1019.  W.  996,  aff'g  —  Mo.  App.  — ,  224 
Where  directors  of  an  insolvent  S.  W.  1019. 

bank    appointed   by   the    court    to  86Horwich    v.    Davis,    220    Bl. 

wind  up  its  affairs  induce  a  person       App.   40. 
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and  pursuant  to  an  unlawful  combination  between  the  maker 
and  the  payee  to  enable  the  latter  to  deceive  the  bank  examiner 
and  existing  and  prospective  customers  of  the  payee  by  leading 
them  to  believe  that  its  assets  were  greater  by  the  amount  of  the 
note  than  they  really  were,  since  the  maker  of  a  note  given  for 
the  purpose  of  assisting  in  perpetrating  a  fraud  is  estopped 
from  denying  its  validity  when  sued  upon  it  for  the  benefit  of 
those  to  defraud  whom  it  was  made.  And  this  is  equally  true 
although  the  officers  of  the  assignee  bank  knew  of  the  fraudulent 
character  of  the  note  and  of  a  secret  agreement  between  the 
maker  and  the  payee  that  it  should  not  be  negotiated,  since  under 
such  circumstances  its  purchase  of  it  is  a  fraud  on  its  creditors.''' 
Unless  authorized  to  do  so  by  the  court  or  by  statute,  a  receiver 
has  no  authority  to  take  security  for  a  fund  which  it  is  his  duty 
to  collect,  or  to  take  property  instead  of  money  in  payment  of 
a  claim.** 

§  5312.  Compromise  of  claims.*'  A  receiver  has  no  power 
to  compromise  claims  unless  authorized  to  do  so  by  the  court 
or  by  statute.*" 

§  5313.  Continuance  of  business.*^ 

§  5314.  Contracts — In  general.*^  A  receiver  has  no  general 
liberty  of  contract,  but,  as  an  officer  of  the  court,  he  may  make 
only  such  contracts  as  the  law  permits  and  the  court  allows.** 
The  power  of  a  receiver  to  make  new  contracts  depends  largely 
on  whether  he  is  a  passive  receiver,  appointed  merely  to  con- 
serve the  property,  or  whether  he  is  an  active  receiver  appointed 
to  run  the  business.**    A  court  may  authorize  its  receiver  ap- 

37  HoTwich    V.    Davis,    220    111.  operating  officer  of  a  railroad  in 

App.   40.  the   hands   of  a  receiver   for   the 

88  Hunter  v.  Anthony,  209  Mo.  transportation  of  ballast  held 
App.   1,  236  S.  W.  412.  binding   though   not    approved   by 

89  Power  of  liquidating  trustees,  the  receiver  personally.  Okla- 
see   §5645,  infra.  homa  Belt   E.   Co.   v.    Schaff,   282 

40  Hunter  v.  Anthony,  209   Mo.      Ted.    128. 

App.  1,  236  S.  W.  412.      And  see  48  Birmingham  Trust  &  Savings 

Citizens'  Trust  Co.  v.  Going,  288  Co.  v.  Atlanta,  B.   &  A.   Ry.   Co., 

Mo.  505,  232   S.   W.  996,  aff'g  —  271  Fed.  731. 

Mo.  App.  — ,  224  S.  W.  1019.  44Wigtou    v.    Climax    Coal    Co., 

41  See    §  5238,    supra.  270  Pa.  420,  113  Atl.  425,  quoting 

42  Contract    made    by   the    chief  8  Fletcher  Cyc.  Corp.,   §  5314. 
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pointed  to  carry  on  a  business  to  make  contracts  whieli  are  usual 
and  customary  in  the  particular  operation,  although  they  extend 
beyond  the  probable  term,  of  the  receivership,  but  not  agreements 
so  extraordinary  or  unusual  as  not  to  be  included  in  the  authority 
to  carry  on  the  business  of  the  company.**  The  better  course 
is  for  the  receiver  to  secure  preliminary  sanction  from  the 
supervising  court,  but  the  power  will  be  implied  where  the 
supplies  contracted  for  are  necessary  to  the  conduct  of  the  busi- 
ness placed  in  the  receiver's  charge.*®  Such  a  contract  not  previ- 
ously authorized  may  be  ratified  by  the  court  by  acquiescence 
therein  with  knowledge  of  the  facts.*''  In  the  absence  of  previous 
approval,  the  court  is  left  free  to  deal  with  the  situation  so  that 
justice  and  equity  may  be  accomplished.**  A  court  has  power 
to  vacate  or  modify  any  agreement  or  contract  made  by  its 
receiver  and  to  direct  the  making  of  another  agreement,  where 
the  other  party  consents  thereto.*® 

The  assets  in  the  receiver's  hands  are  subject  to  the  obligations 
of  valid  agreements  entered  into  by  him.^"  A  person  who  sells 
property  to  the  receiver  is  held  to  the  obligation  if  the  contract 
is  a  valid  one.  And  even  where  it  is  voidable,  he  cannot  repudiate 
it,  at  least  during  the  receivership,  after  both  parties  have  acted 
upon  it.*^  A  contract  for  the  sale  of  property  to  the  receiver  is 
assignable  and  hence  is  not  necessarily  terminated  by  the  dis- 
charge of  the  receiver  and  the  redelivery  of  the  assets  to  the 
corporation  by  order  of  the  court.**  Nor  is  it  an  objection  to 
holding  the  vendor  to  continued  performance  of  the  contract 
of  sale  after  the  discharge  of  the  receiver  that  he  might  be 

ISWigton    V.    Climax    Coal    Co.,  sion  of  time  for  payment  of  notes 

270  Pa.  420,  113  Atl.  425.  given    for   the    purchase    price    of 

46Wigton    V.    Climax    Coal    Co.,  property  sold  by  a  receiver  and  in 

270   Pa.   420,    113   Atl.   425.  refusing  to  order  foreclosure  of  a 

47  Such  a  ratification  may  be  mortgage  securing  them.  Berck- 
suffi-ciently  indicated  by  other  pro-  mans  v.  T'arnok,  151  Ga.  117,  106 
ceedings     in     the     case     showing  S.  E.  2. 

knowledge  and  acquiescence.    Wig-  BO  Wigton    v.    Climax    Coal    Co., 

ton   V.    Climax   Coal   Co.,   270   Pa.  270  Pa.  420,  113  Atl.  425. 

420,    113    Atl.    425.  ' "     '  61  Wigton    v.    Climax    Coal    Co., 

48  Wigton    V.    Climax    Coal    Co.,  270  Pa.  420,  113  Atl.  425. 

270  Pa.  420,  113  Atl.  425.  68  As  a  contract  by  the  receiver 

49  Berckmans  v.  Tarnok,  151  Ga.  of  a  coal  brokerage  company  for 
117,  106  S.  E.  2.  the  purchase  'of   coal.     Wigton  v. 

Held  not  an  abuse  of  discretion  Climax  Coal  Co.,  270  Pa.  420,  113 
for   the   court  to   grant  an   exten-       Atl.  425. 
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willing  to  extend  credit  to  the  receiver  but  not  to  the  corporation, 
where  the  order  discharging  the  receiver  directs  the  return 
of  the  property  in  his  hands  to  the  corporation  subject  to  the 
payment  of  all  claims  against  the  assets  which  have  arisen  by 
reason  of  his  conduct  of  the  business,  since  under  such  circum- 
stances the  transfer  is  provisional  until  all  obligations  con- 
tracted by  the  receiver  are  protected,  and  claims  for  damages 
for  breach  of  his  contracts  follow  the  corporate  property.*^ 

§  5315.  —  Contracts  of  employment.  Though  the  provisions 
of  the  Federal  Transportation  Act  establishing  the  United  States 
labor  board  are  sufficiently  broad  to  include  a  receiver  operating 
an  interstate  railroad,  the  court  in  which  the  receivership  pro- 
ceedings are  pending  has  power,  on  an  application  by  the  re- 
ceiver for  an  order  permitting  him  to  reduce  wages  paid  em- 
ployees on  the  ground  that  he  cannot  continue  to  pay  the  estab- 
lished wages  without  operating  at  a  loss,  to  determine  whether 
the  receiver  is  able  to  continue  to  pay  such  wages  without 
violating  the  Constitution,  and  to  permit  him  to  reduce  them 
if  it  determines  that  he  cannot.^*  The  federal  statute,  eom- 
moijly  known  as  the  Newlands  Act,  relative  to  disputes  between 
carriers  and  their  employees,  provides  that  where  receivers 
appointed  by  a  federal  court  are  in  possession  and  control  of 
the  business  of  employers  covered  by  its  provisions,  the  em- 
ployees shall  have  a  right  to  be  heard  in  such  court  upon  all 
questions  affecting  the  terms  and  conditions  of  their  employment, 
and  that  no  reduction  of  wages  shall  be  made  by  such  receivers 
without  the  authority  of  the  court  therefor,  after  a  prescribed 
notice.'^  This  provision  is  within  the  constitutional  power  of 
congress.^® 

§  5320.  New  enterprises.  The  court  may  be  justified  in 
ordering  the  receiver  of  a  railroad  to  build  a  needed  addition.^' 

63  Wigtou    V.    Climax    Coal    Co.,  service  men.     Birmingham  Trust  & 

270  Pa.  420,  113  Atl.  425.  Savings   Co.    v.   Atlanta,   B.    &   A. 

B4  Birmingham  Trust   &  Savings  Ey.   Co.,   271  Fed.   731. 

Co.  V.  Atlanta,  B.  &  A.  Ry.  Co.,  271  56  Birmingham  Trust   &  Savings 

Fed.  731.  Co.  v.  Atlanta,  B.  &  A.  Ey.  Co., 

6B  This     provision     includes     all  271  Fed.  731. 

employees   of   a   railroad   company  S7  Weaver    v.    Pacific    Improve- 

operating   trains   at   the   time   the  ment  Co.,  198  N.  Y.  App.  Div.  825, 

receiver  takes   charge.     It  applies  191  N.  Y.  Supp.  3,  541. 
only  to  train  operatives  and  train 
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C.    Actions  By 

§  5324.  General  rules.  For  most  purposes  in  connection 
with  actions  by  or  against  a  receiver,  he  may  be  said  to  stand  in 
the  shoes  of  the  person  or  corporation  for  or  of  which  he  is 
the  receiver,  and  in  general  this  is  true  with  reference  to  the 
application  of  the  statute  of  limitations.^*  But  in  some  cases  he 
may  be  said  to  represent  a  creditor  for  whose  exclusive  benefit 
he  sues,  as  where  his  authority  is  limited  to  the  collection  of 
sufficient  assets  to  pay  a  particular  judgment  and  he  sues  for 
that  purpose  alone.^* 

§  5326.  Actions  in  federal  or  state  courts.  Actions  by  a 
receiver  appointed  by  a  federal  court  to  recover  assets  or  to 
defend  the  property  rights  of  the  corporation  may  be  brought 
in  such  court  without  regard  to  the  citizenship  of  the  parties 
or  the  amount  in  controversy,  since  they  are  ancillary  to  the 
main  suit  in  which  the  receiver  was  appointed.^'  So  a  suit  by 
a  receiver  of  a  foreign  corporation  appointed  by  a  federal  court 
to  collect  corporate  assets  is  ancillary  and  within  the  jurisdiction 
of  the  court  appointing  the  receiver,  regardless  of  independent 
jurisdictional  facts,  such  as  diversity  of  citizenship.^* 

§  5327.  Right  to  sue  outside  of  state.**  A  statutory  receiver, 
who  is  a  quasi  assignee  and  authorized  to  sue  by  the  statute,  can 
sue  in  another  state.®*  But  an  ordinary  chancery  receiver  can- 
not maintain  an  action  outside  of  the  jurisdiction  of  the  court 
appointing  him,®*  even  though  he  is  authorized  to  sue  elsewhere 
by  the  appointing  court. ®^    The  Tennessee  statute  requiring  the 

BSWeil  V.   Defenbach,   —  Idaho  62  See  also   §§4131,  4253,  supra. 

— ,    208   Pae.    1025.  ^  63  MeOonnell    v.    Hubbard,    272 

59  The  creditor  is  the  party  ag-  Fed.  961,  certiorari  denied  257  U. 
grieved  by  a  distribution  of  cor-  S.  635,  66  L.  Ed.  40S  (mem.  dec), 
porate  assets  to  stockholders  with-  64  MeConnell  v.  Hubbard,  272 
in  the  meaning  of  the  statute  of  Fed.  961,  certiorari  denied  257  U. 
limitations.  Weil  v.  Defenbach,  S.  635,  66  L.  Ed.  408  (mem.  dee.). 
—  Idaho  — ,  208  Pac.  1025.  65  United     States     Mortgage     & 

60  McMillan  v.  Anderson,  282  Trust  Co.  v.  Missouri,  K.  &  T.  Ey. 
Fed.   675.  Co.    of    Texas,   269   Fed.   497,    272 

61  Luhrig  Collieries  Co.  v.  Inter-  Fed.  458,  certiorari  denied  256  U. 
state   Coal  &  Dock   Co.,   281  Fed.  S.  699,  65  L.  Ed.  1177. 

265. 
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chancery  court,  on  taking  possession  of  any  bank  under  its  pro- 
visions, to  appoint  the  superintendent  of  banks  as  receiver  for 
said  bank  under  the  orders  and  directions  of  the  court,  does  not 
vest  the  superintendent  of  banks,  when  so  appointed,  with  the 
title  of  the  bank,  or  make  him  a  quasi  assignee,  or  anything  more 
than  a  chancery  receiver,  and  hence  he  cannot  sue  in  another 
state.®* 

§  5328.  Action  in  name  of  receiver  or  of  corporation.  Under 
the  Alabama  statute  authorizing  and  directing  the  superintend- 
ent of  banks  to  collect  debts  of  banks  in  process  of  liquidation, 
actions  to  collect  debts  and  recover  available  assets  of  such 
banks  are  properly  brought  in  the  name  of  the  superintendent.®'' 
Under,  the  Oklahoma  statute  a  suit  to  collect  a  note  taken  over 
by  the  bank  commissioner  as  part  of  the  assets  of  an  insolvent 
bank  should  be  brought  in  the  name  of  the  state  on  the  relation 
of  the  bank  commissioner.®®  But  the  fact  that  such  a  suit  is 
brought  in  the  name  of  the  commissioner,  or  of  a  liquidating 
agent  appointed  by  him,  will  not  result  in  a  reversal  of  a  judg- 
ment in  his  favor,  where  no  one  can  be  prejudiced  thereby,  but 
the  petition  will  be  treated  as  amended  in  the  supreme  court.®' 

§  5329.  Actions  or  proceedings  which  may  be  brought  by 
receiver — In  general.  A  temporary  receiver  pendente  lite,  with 
the  sanction  of  the  court,  may  sue  to  recover  or  protect  the 
property  of  the  estate.'"    In  Canada  a  liquidator  in  a  compulsory 

66McConnell    v.    Hubbard,    272  ing  to  be   signed  by  the   commis- 

Fed.  961,  certiorari  denied  257  U.  sioner  that  said  letter  was  a  true 

S.  635,  66  L.  Ed.  408  (mem.  dee.).  and   correct   copy   of   the   appbint- 

67  Complaint  held  to  show  that  ment  of  said  agent,  held  admissible 
action  on  note  was  brought  by  to  show  plaintiff's  authority  to 
superintendent  in  his  official  and  sue.  Golden  Eod  Oil  Co.  No.  1  v. 
not  in  his  individual  capacity.  Noble,  —  Tex.  Civ.  App.  — ,  233 
Slaughter  v.   Green,  205  Ala.   250,  S.  W.  524. 

87   So.   358.  69  Eule     applied    in    an     action 

68  Golden  Eod  Oil  Co.  No.  1  v.  brought  by  a  liquidating  agent  in 
Noble,  —  Tex.  Civ.  App.  — ,  233  ,  Texas.  Golden  Eod  Oil  Co.  No. 
S.  W.   524.  1  V.  Noble,  —  Tex.  Civ.  App.  — , 

Letter  purporting  to  be   signed  233  S.  W.  524. 

by  the  bank  commissioner  appoint-  70  National     Guarantee      Credit 

ing  plaintiff   liquidating  agent   of  Corp.  v.  Worth  &  Co.,  274  Pa.  148, 

a  bank,  and  a  certificate  purport-  117  Atl.  914. 
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winding-up  represents  the  creditors,  and  hence  may  attack  the 
right  of  a  bank  to  retain  securities  pledged  to  it  by  the  company 
on  the  ground  that  the  company  had  not  complied  with  con- 
ditions precedent  to  its  right  to  do  business  when  it  made  the 
pledge.''^ 

§5330.  — Actions  to  set  aside  fraudulent  conveyances  or 
illegal  preferences.''*  A  receiver  who  represents  the  interests  of 
all  of  the  creditors  may  sue  to  set  aside  corporate  transfers  and 
conveyances  made  in  fraud  of  creditors.''^ 

§  5332.  —  Actions  against  corporate  ofScers.''*  General  au- 
thority given  a  receiver  to  institute  and  prosecute  any  and  all 
suits  at  law  and  in  equity  which  he  may  deem  necessary  or  ad- 
visable for  the  collection  of  moneys  due  or  to  become  due  the 
corporation  or  for  the  recovery  of  property  belonging  to  it  au- 
thorizes him  to  maintain  a  suit  against  directors  to  recover 
moneys  lost  by  the  corporation  through  their  negligence.'''^  It 
is  no  defense  to  a  petition  citing  an  officer  of  the  corporation  to 
turn  over  to  the  receiver  corporate  funds  received  by  him  after 
the  receiver's  appointment  that  they  are  claimed  by  third  persons 
who  have  instituted  an  action  against  him  for  their  recovery, 
since  an  order  of  the  court  requiring  him  to  turn  the  money  over 
to'  the  receiver  will  be  a  good  defense  to  the  claimants'  action 
against  him.''^ 

§  5333.  —  Actions  against  stockholders.''"'  An  action  by  a 
receiver,  appointed  for  the  purpose,  to  recover  for  the  benefit 
of  creditors,  assets  wrongfully  distributed  to  stockholders  is 
one  to  recover  a  liability  created  by  law.''*    Generally  the  statute 

71  Dominion   Trust   Co.   v.  Royal  Munday,   297   111.    555,    131   N.   E. 

Bank   of   Canada,   29   British   Col.  103,   rev'g   on    other   grounds   218 

169.  111.   App.   385. 

TZ  Actions      to      recover     assets  76  Wonder   v.    Olympic   Smelters 

wrongfully    distributed    to    stock-  Co.,  119  Wash.  614,  206  Pac.  360. 

holders,  see  §  5333,  infra.  77  Actions    to    recover    on    sub- 

73  Keedy  V.  Sterling  Electric  Ap-  scriptions,    see    §4115,    supra, 
pliance    Co.,   —  Del.    Ch.   — ,    115  Actions  to  enforce  statutory  lia- 
Atl.    359,    citing    8    Fletcher    Cye.  bility,  see  §  4214,  supra. 

Corp.,  §  5330.  78  Weil  v.   Def  enbach,  —  Idaho 

74  See  also  §  2676,  supra.  — ,  208  Pac.  1025. 

75  Chicago  Title  &  Trust  Co.  v. 
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does  not  commence  to  run  against  such  a  liability  until  the  dis- 
covery by  the  person  aggrieved  of  the  facts  upon  which  the 
liability  is  created.  And  where  a  receiver  is  appointed  for  the 
sole  purpose  of  recovering  assets  wrongfully  distributed,  for 
the  benefit  of  one  judgment  creditor  only,  such  creditor  is  the 
person  aggrieved  within  the  meaning  of  the  statute.'''  Final 
judgment  against  a  corporation  is  conclusive  upon  a  stock- 
holder in  an  action  against  him  to  recover  assets  of  the  cor- 
poration which  have  been  improperly  distributed  to  him,  as 
to  all  matters  which  might  have  been  urged  by  the  corporation 
as  a  defense  thereto,  unless  he  can  show  fraud  on  the  part  of 
the  directors  in  permitting  such  judgment  to  be  entered.*" 

§  5337.  Parties  to  actions  by  receivers.'^  In  Massachusetts 
a  bank  or  trust  company  is  not  a  necessary  party  to  a  petition 
by  the  commissioner  of  banks,  who  has  taken  possession  of 
the  bank  and  is  liquidating  its  affairs,  for  authority  to  transfer 
funds  from  its  commercial  to  its  savings  department,  where  the 
liability  of  its  stockholders  cannot  be  affected  in  any  way  by 
the  decision,  and  where  it  has  no  rights  adverse  to  the  position 
taken  by  the  commissioner  in  the  proceeding.*^  In  that  state  the 
commissioner  represents  the  interests  of  depositors  as  well  as 
those  of  the  company,  and  depositors  cannot  intervene  in  litiga- 
tion affecting  their  financial  interests  to  which  he  is  a  party 
where  his  attitude  is  in  furtherance  of,  and  not  antagonistic  to, 
their  interests.**  But  they  are  proper  parties  to,  and  may  inter- 
vene in  a  proceeding  by  him  which  immediately  affects  their 

raWeil  V.   Defenbaeli,  —  Idaho  makes  it  a  party  by  asking  for  an 

— ,  208  Pac.  1025.  order  of  notice  to  it  to  show  cause 

80  He  cannot  show  that  the  judg-:  why  the  relief  prayed  for  should 
ment  creditor  did  not  have  a  not  be  granted  it  is  sufficient  to 
cause  of  action  and  was  not  en-  give  it  a  right  to  appear  and  be 
titled  to  judgment  upon  the  facts.  heard.  In  re  Cosmopolitan  Trust 
Weil  V.  Defenbach,  —  Idaho  — ,  Co.,  —  Mass.  — ,  133  N.  E.  630. 
208  Pac.  1025.  83  They   are   not   entitled  to   in- 

81  Corporation  as  a  necessary  de-  tervene  in  a  suit  by  the  state  to 
fendant  in  suits  against  directors  have  its  claim  for  deposits  de- 
fer negligence,  mismanagement,  clared  a  preferred  one,  where  the 
etc.,    see    §  2709,    supra.  commissioner    has    taken    a    firm 

82  In  re  Cosmopolitan  Trust  Co.,  stand  against  the  allowance  of 
—  Mass.  — ,  133  N.  E.  630.  such  preference.    Com.  v.  Allen,  — 

But     where     the     commissioner       Mass.  • — ,  133  N.  E.  625. 
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financial  interests  and  in  wMch  his  attitude  is  directly  antago- 
nistic to  their  interests.  And,  under  such  circumstances,  a  single 
depositor  may  be  permitted  to  intervene  and  answer  in  behalf 
of  itself  and  other  depositors  similarly  situated.** 

D.  Duties,  Liabilities  and  Actions  Against 

§  5338.  Right  to  sue  receiver.  Ordinarily  a  receiver  cannot 
be  sued  vsrithout  the  permission  of  the  court  appointing  him.** 
And  failure  to  obtain  such  leave  is  jurisdictional.**  The  per- 
mission to  sue  must  be  clear  and  unconditional.*'  Sanction  by 
the  court  of  a  petition  in  a  suit  against  a  receiver  before  it  is 
filed,**  or  the  action  of  the  appointing  court  in  trying  a  case 
against  a  receiver,*'  is  equivalent  to  formal  permission  previously 
given.  And  failure  of  a  judgment  creditor  intervening  in  a 
receivership  proceeding  to  obtain  formal  permission  to  proceed 
against  the  receiver,  to  name  him  as  a  party  defendant  and  to 
notify  creditors  who  have  filed  claims,  is  waived  where  the  court 
permits  and  considers  the  intervention  without  objection  being 
made  on  any  of  these  grounds.®"  A  federal  statute  permits  ac- 
tions to  be  brought  against  receivers  appointed  by  the  federal 
district  courts  without  leave  of  court  in  respect  of  their  acts  or 
transactions  in  carrying  on  the  business  connected  with  the 
property.*^  But  this  provision  does  not  apply  to  suits  on  causes 
of  action  which  arose  before  the  receiver  was  appointed.®*    The 

81  So  commercial  depositors  in  a  actions  held  not   to   authorize   ae- 

bank  may  be  permitted  to   inter-  tions  to  be  brought  against  them 

vene  in  a  proceeding  in  which  the  in    a    state    court    without    leave, 

commissioner  seeks  instructions  as  Godchaux  v.  Texas  &  P.  E.  Co.,  151 

to  whether  he  may  lawfully  trans-  La.  955,  92  So.  398. 
f er  funds  from  the  commercial  to  88  Chatham    Bank    &    Trust    Co. 

the  savings  department,  where  he  v.  Ocilla  Southern  E.  Co.,  153  Ga. 

claims  that  such  transfer  is  proper.  37,  111  S.  E.  570. 

In  re   Cosmopolitan   Trust   Co.,  —  .    89  Scandinavian-American    Bank 

Mass.  — ,  133  N.  E.  630.  v.  Wentworth  Lumber  Co.,  101  Ore. 

85  Godchaux   v.    Texas    &    P.   E.  158,  199  Pac.  626. 

Co.,  151  La.  955,  92  So.  398;  Scan-  90  Independent    Van    &    Storage 

dinavian-American  Bank  v.  Went-  Co.   v.    Iowa   Mercantile    Co.,    189 

worth   Lumber   Co.,   101   Ore.    158,  Iowa  874,  179  N.  W.  157. 

199  Pae.  626.  '  91  State  v.  Bradley,  207  Ala.  677, 

86  Godchaux  V.  Texas  &  P.  E.  Co.,  93  So.  595;  Godchaux  v.  Texas  & 
151  La.  955,  92  So.  398.  P.  E.  Co.,  151  La.  955,  92  So.  398. 

87  Order  of  federal  court  author-  92  Godchaux   v.    Texas    &   P.   E. 
izing  receivers  to  sue  and  defend  Co.,  151  La.  955,  92  So.  398. 
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provision  of  the  Oregon  statute  that  no  injunction  shall  issue 
against  an  insolvent  bank  which  has  been  forced  into  liquidation 
until  final  judgment  does  not  prohibit  the  granting  of  an  in- 
junction against  the  commissioner  of  banks,  who  has  taken  charge 
of  an  insolvent  bank,  and  another  bank  in  which  he  has  deposited 
a  part  of  its  funds,  restraining  them  from  paying  out  said 
funds.'* 

There  is  nothing  in  the  position  of  a  liquidator  which  exempts 
him  from  the  ordinary  obligation  of  a  litigant  to  make  full  dis- 
covery of  all  documents  which  are  or  have  been  in  his  possession 
or  power  in  any  manner  relevant  to  the  issues  to  be  decided,  and 
when  a  specific  document  is  traced  into  the  hands  of  a  company 
which  has  since  been  ordered  to  be  wound  up,  the  liquidator  inay 
be  ordered  to  produce  it  or  to  properly  account  for  his  inability 
to  do  so.'* 

§  5339.  Liabilities — In.  general.  Suits  against  a  receiver  are 
in  effect  only  against  the  receivership,  or,  in  other  words, 
against  the  funds  in  his  hands.  His  contracts,  misfeasances  and 
negligences,  apart  from  personal  misconduct  or  negligence,  are 
official,  and  not  personal,  judgments  against  him  and  payable 
only  out  of  the  money  or  property  in  his  hands,  and  his  dis- 
charge as  receiver  absolutely  puts  an  end  to  his  liability  as  re- 
ceiver.'* 

A  receiver  is  not  personally  liable  for  taxes  or  penalties  for 
their  nonpayment,  but  any  judgment  recovered  against  him 
therefor  is  payable  solely  out  of  the  corporate  funds  in  his 
hands.'®  But  a  receiver  who  distributes  money  received  by  him, 
which  is  liable  to  the  federal  income  tax,  prior  to  the  due  date 
of  such  tax  is  personally  liable  for  the  tax.'''  Where  an  order 
appointing  a  receiver  to  carry  on  the  business  of  a  bankrupt  be- 
fore the  adjudication  in  bankruptcy  requires  him  to  make  month- 
ly reports  of  receipts  and  disbursements  and  of  the  profit  or  loss 

93Breese  v.  Bramwell,  102  Ore.  order  of  court  and  has  been  dis- 
76,  201  Pae.   729.  charged.     Stuart  v.  Dickinson,  — 

94  In  re  Dominion  Trust  Co.,  29       Mo.  — ,  235  S.  W.  446. 

British  Columbia  Eep.  319.  '  96  State  v.  Bradley,  207  Ala.  677, 

95  Judgment  cannot  be  recovered       93  So.  595. 

against    him    after    he    has    rede-  97  Pennsylvania    Cement    Co.    v. 

livered  all  of  the  property  in  his  Bradley  Contracting  Co.,  274  Fed. 
hands  to  the  corporation  under  an       1003. 
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of  the  business,. he  cannot  be  charged  with  any  default  because 
reports  filed  by  him  with  the  clerk  of  the  court  are  not  called  to 
the  attention  of  the  court.**  Nor  can  he  be  held  personally  liable 
for  losses  occurring  in  carrying  on  the  business  solely  because 
of  his  failure  to  file  reports  for  certain  months,  where  they  were 
prepared  and  he  believed  in  good  faith  that  they  had  been  filed, 
but  such  failure  can  be  considered  only  in  connection  with  other 
evidence,  if  any,  tending  to  show  negligence  on  his  part.'* 

§  5340.  —  Degree  of  care  required.  A  receiver  appointed  for 
a  bankrupt  before  the  adjudication  in  bankruptcy,  with  au- 
thority to  operate  its  factory  as  a  going  concern,  must  exercise 
such  reasonable  care  and  attention  as  an  ordinarily  prudent 
business  man  would  give  to  his  own  affairs,  and  must  obey  and 
observe  the  orders  of  the  court  appointing  him,  and  if  he  does 
so,  he  has  fully  discharged  his  obligation  to  the  bankrupt  and 
its  creditors  regardless  of  results,  and  is  not  personally  liable 
for  losses  sustained  in  the  operation  of  the  factory.^  Such  a 
receiver  is  not  liable  for  failure  to  discover  the  true  condition  _ 
of  the  business 'at  any  time,  if  such  failure  is  due  to  inaccurate 
information  furnished  him  by  his  employees,  provided  he 
has  exercised  due  diligence  to  select  honest,  efSeient  and 
capable  employees,  upon  whom  he  is  reasonably  entitled  to 
rely,  and  in  making  all  the  material  inquiries  of  them  which 
were  reasonably  necessary  to  enable  him  to  ascertain  the  real 
condition  of  the  business.^ 

§  5342.  —  Liability  for  torts  of  employees.  A  receiver  is 
not  a  necessary  party  to  an  action  to  recover  for  injuries  in- 
curred during  the  receivership  after  he  has  returned  the  property 

98  Evans  v.  Williams,  276  Fed.  that  he  negligently  continued  to 
650,  certiorari  denied  258  XJ.  S.  carry  on  the  business  after  he 
618,  66  L.  Ed.  793.  knew  or  should  have  known  that 

99  Evans  v.  Williams,  276  Fed.  it  was  being  operated  at  a  loss 
650,  certiorari  denied  258  TJ.  S.  without  calling  that  fact  to  the 
618,  66  L.  Ed.  793.  attention  of  the  court.     Evans  v. 

1  Evans    v.    Williams,    276    Ted.  Williams,  276  Fed.   650,  certiorari 

650,  certiorari  denied  258  XJ.  S.  618,  denied   258   U.   S.   618,  66   L.  Ed. 

66  L.  Ed.  793.  793. 

Evidence  held  not  to  sustain  an  2  Evans    v.    Williams,    276    Fed. 

order  holding  a  receiver  personally  650,  certiorari  denied  258  V.  S.  618, 

liable    for    losses    on    the    ground  66  L.  Ed.  793. 
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to  the  corporation  pursuant  to  an  order  of  court  and  been  dis- 
charged because  the  validity  of  the  disallowance  of  the  plaintiff 's 
claim  in  the  receivership  proceedings  is  involved,  since  such  dis- 
allowance may  be  as  effectually  interposed  as  a  defense  by  the 
company  and  its  validity  as  effectually  assailed  by  the  plaintiff 
without  the  receiver  being  a  party  as  with  him.^ 

§  5345.  Defense  of  statute  of  limitations.*  In  Wisconsin  the 
commencement  of  liquidation  proceedings  by  the  commissioner 
of  banking  against  an  insolvent  bank  or  trust  company  suspends 
the  running  of  the  statute  of  limitations  as  to  then  existing  ob- 
ligations of  such  bank  or  trust  company,  at  least  in  so  far  as  the 
commissioner  is  concerned,  so  that  any  subsequent  interval  be- 
tween the  commencement  of  the  proceedings  and  the  presenting 
of  a  claim  for  relief  by  any  creditor  will  not  be  counted  as  a  part 
of  the  statutory  period.^ 

V.  receiver's  certificates 

§  5350.  Power  to  issue — General  rules.  An  order  authoriz- 
ing receivers  to  issue  certificates  up  to  a  certain  sum  from  time 
to  time  as  in  their  judgment  they  may  deem  necessary  is  im- 
provident and  illegal,  since  the  judgment  and  discretion  legally 
to  be  exercised  in  issuing  such  certificates  are  the  court 's,  and 
cannot  legally  be  delegated,  and  certificates  so  issued  create  no 
liens  upon  the  property.^  And  where  the  receivers,  pursuant 
to  such  an  order,  sign  certificates  and  place  them  in  the  hands 
of  a  contractor  to  use,  this  constitutes  a  secondary  illegal  as- 
signment of  discretion.' 

§5354.  Validity.8 

§5358.  Priorities — In  general.  Receivers'  certificates  are 
entitled  to  priority  of  payment  if  duly  authorized  for  the  preser- 

3  Stuart  V.  Dickinson,  —  Mo.  — ,  v.  Southern  Traction  Co.,  283  Fed. 
235  S.  W.  446.  50. 

4  Actions  by  receiver,  see  §  5324,  7  Union  Trust  &  Savings  Bank 
supra.  V.  Southern  Traction  Co.,  283  Fed. 

6  Wisconsin  Trust  Co.  v.  Cousins,       50. 
172  Wis.  486,  179  N.  W.  801.  8  See  §  5350,  supra. 

6  Union   Trust   &   Savings   Bank 
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vation  and  maintenance  of  the  property  and  duly  issued  to 
actual  purchasers.^  Where  the  proceeds  of  certificates  issued  by 
the  receiver  of  a  consolidated  railroad  company  have  been  used 
for  improvements  and  betterments  on  the  entire  consolidated 
road,  and  such  certificatts  are  entitled  to  priority  over  a  prior 
mortgage  on  the  road  of  one  of  the  consolidating  companies,  such 
expenditure  will  be  apportioned  against  the  part  covered  by 
the  mortgage  on  the  basis  of  mileage,  that  is,  it  will  be  charged 
with  such  proportion  thereof  as  its  mileage  bears  to  the  total 
mileage  of  the  consolidated  road.^"  Certificates  issued  by  the 
receiver  of  a  railroad  which  represent  outlays  in  acquiring  coal 
lands,  and  in  paying  liens  and  charges  thereon  and  in  coal  min- 
ing operations  will  not  be  given  priority  over  the  lien  of  an  exist- 
ing mortgage,  since  such  investments ,  are  not  a  necessary  part 
of  the  lawful  operation  of  a  railroad  engaged  in  interstate  com- 
merce.^' Bondholders  may  be  estopped  by  their  acts  to  deny 
priority  of  receivers '  certificates.'* 

§  5360.  —  Priority  as  against  vendor's  lien.  In  receivership 
proceedings  against  a  railroad  company,  vendors'  liens  for  un- 
paid balances  on  right  of  way  contracts  were  held  to  come  next 
in  order  of  priority  after  receivers'  certificates.'* 

9  Union  Trust  &  Sav.  Bank  v.  issue  of  the  certificates  and  the 
Southern  Traction  Co.,  283  Fed.  expenditure  of  their  proceeds  in 
50.  renewals   and   betterments   of   the 

10  Weaver  v.  Pacific  Improve-  road  including  the  portion  sub- 
ment  Co.,  198  N.  Y.  App.  Div.  825,  ject  to  his  mortgage,  it  was  held 
191  N.  Y.  Supp.  3,  541.  that  he  could  not  thereafter  deny 

11  Weaver  v.  Pacific  Improve-  the  priority  of  the  certificates, 
ment  Co.,  198  N.  Y.  App.  Div.  825,  And  this  is  true  although  the  stat- 
191  N.  Y.  Supp.  3,  541.  ute     provides     that     consolidating 

18  Where  the  holder  of  bonds  se-  corporations  shall  continue  in  ex- 
cured  by  a  mortgage  on  a  railroad,  istence  to  preserve  unimpaired  the 
which  was  subsequently  consoli-  rights  of  their  respective  creditors, 
dated  with  another  road,  knew  of  Weaver  v.  Pacific  Improvement 
the  issuance  of  certificates  which  Co.,  198  N.  Y.  App.  Div.  825,  191 
recited  that  they  were  a  lien  prior  N.  Y.  Supp.  3,  541. 
to  that  of  the  mortgage,  and  com-  13  Union  Trust  &  Savings  Bank 
menced  a  suit  to  foreclose  the  v.  Southern  Traction  Co.,  283  Fed. 
mortgage,  but  afterwards  aban-  50. 
doned    it    and    acquiesced    in    the 
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VI.   PRESENTATION  AND  PAYMENT  OF   CLAIMS  AND  DISTRIBUTION   OF 

FUNDS 

A.  General  Bides 

§  5363.  Presentation  and  proof — Necessity  for.  Statutes  pro- 
viding for  tlie  winding  up  of  the  affairs  of  insolvent  banks  by  a 
state  superintendent  of  banks  or  commissioner  of  banking  re- 
quire claims  to  be  presented  to  him  within  a  specified  time  and 
generally  claims  not  presented  as  required  by  the  statute  are 
barred.^*  And  no  action  can  be  brought  on  such  a  claim  until 
it  has  been  properly  presented  and  rejected,^^  nor  can  a  recovery 
be  had  for  items  not  included  in  the  claim  as  presented.^*  Under 
some  statutes  acitions  on  rejected  claims  must  be  brought  within 
a  specified  time  after  notice  of  their  rejection.^'  The  Alabama 
statute  to  this  effect  is  a  statute  of  limitation  which  operates 
upon  any  independent  action  by  the  claimant,  but  a  claim  may 
be  availed  of  as  a  set-off'  after  the  expiration  of  the  time  pre- 
scribed for  suing  on  it.^*  Where  a  receivership  proceeding  is 
terminated,  the  receiver  discharged,  and  the  property  is  re- 
turned to  the  corporation  without  a  sale,  a  provision  in  the  final 
decree  absolving  the  property,  after  its  return  to  the  company, 
of  liability  in  respect  to  all  claims  against  the  receiver  not  filed 

14  Stanley  v.  Green,  205  Ala.  225,  16  Wisconsin  Trust  Co.  v.  Cousins, 
87  So.  356;  Green  v.  Birmingham  172  Wis.  511,  179  N.  W.  811;  Gil- 
Trust  &  Savings  Co.,  204  Ala.  29,  bert  v.  Cousins,  172  Wis.  513,  179 
85  So.  469.  N.  W.  811;  Sharpe  v.  Cousins,  172 

15  Berrien  County  Bank  v.  Alex-  Wis.  509,  179  N.  W.  810. 

ander,  28  Ga.  App.  55,  110  S.  E.  17  Green  v.  MeCord,  204  Ala.  364, 

311.  85  So.  752;   Green  v.  Birmingham 

In  Wisconsin  claims  against  an  Trust  &  Savings  Co.,  204  Ala.  29, 

insolvent  trust  company  in  process  85  So.  469;   Berrien  County  Bank 

of  liquidation  by  the  commissioner  v.  Alexander,  28  Ga.  App.  55,  110 

of  banking  must  be  presented   to  S.  E.   311. 

and    filed   with    the    commissioner  18  Demurrer    to    plea    of    set-off 

before  any  other  proceedings   can  generally  held  too  broad  to  present 

be  instituted  thereon  by  the  ered-  the  question  whether  the  claimant 

iter   against   the   conimissioner   or  is    entitled    to    a    judgment    over 

the  assets  in  his  hands  or  the  se-  against     the.     superintendent      of 

curities    pledged    with    the    state  banks    under    such    circumstances, 

treasurer   by   the    company.     Wis-  Green  v.  McCord,  204  Ala.  364,  85 

cousin   Trust   Co.   v.    Cousins,    172  So.  752. 
Wis.  486,  179  N.  W.  801. 
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with  the  master  for  hearing  and  determination  on  or  before  a 
specified  date,  and  attempting  to  retain  jurisdiction  for  the  pur- 
pose of  enforcing  such  provision,  is  not  binding  on  a  person 
having  a  claim  against  the  receiver  who  has  not  subjected  him- 
self to  the  jurisdiction  of  that  court.^'  Provisions  with  respect 
to  the  presentation,  acceptance  and  payment  of  claims  relate 
to  the  administration  of  the  assets  of  the  corporation  only,  and 
give  the  receiver  no  authority  to  withhold  property  to  which  the 
corporation  has  no  title  and  on  which  it  has  no  lien.*" 

§  5364.  —  Time  for  presenting.  Claimants  must  file  their 
claims  within  the  time  fixed,  or  excuse  their  failure  to  do  so.*^ 
But  a  failure  to  file  a  claim  within  such  time  may  be  waived  by 
failure  to  object  to  its  consideration  on  that  ground.**  In  "Wis- 
consin the  circuit  court  may  permit  a  creditor  of  an  insolvent 
trust  company,  whose  affairs  are  being  liquidated  by  the  com- 
missioner of  banking,  to  file  a  claim  after  the  time  originally 
fixed,  upon  a  proper  showing  of  good  excuse  for  failure  to  file 
it  in  time.*'  But  in  such  case  the  belated  claimant  is  entitled 
to  share  in  the  distribution  of  the  company's  assets  only  to  the 
extent  of  the  assets  in  the  hands  of  the  commissioner  when  his 
claim  is  filed,  and  is  not  entitled  to  participate  in  prior  divi- 
dends.** In  Massachusetts  depositors  in  the  savings  department 
of  an  insolvent  trust  company  who  fail  to  prove  their  claims 
within  the  time  limited  and  until  after  the  payment  of  a  dividend 
on  claims  seasonably  proved  may  be  allowed  the  same  dividend 
as  that  so  paid  to  the  other  depositors,  where  no  rights  of  third 
persons  have  intervened  and  no  penalty  for  failure  to  prove 
claims  in  time  is  provided  in  any  decree.** 

§5368.  What  claims  are  provable — General rules.*^  "Whether 
a  claim  is  or  is  not  provable  is  an  entirely  diilerent  question 

19  Stuart  V.  Dickinson,  —  Mo.  23  Wisconsin  Trust  Co.  v.  Cousins, 
— ,  235  S.  "W.  446.  172  Wis.  486,  179  N.  W.  801. 

20  In  re  Bank  of  Cuba  in  New  24  Wisconsin  Trust  Co.  v.  Cousins, 
York,    198   N.   Y.    App.    Div.    733,  172  Wis.  486,  179  N.  W.  801. 

191  N.  Y.  Supp.  88.  26  Petitions    of   Allen,   —   Mass. 

21  Independent    Van    &    Storage       — ,  136  N.  B.  269. 

Co.    V.    Iowa    Mercantile    Co.,    189  26  Claims  provable  in  bankruptcy 

Iowa  874,  179  N.  W.  157.  proceedings,  see  §  5203,  supra. 

22  Inder  ^ndent  Van  &  Storage 
Co.  V.  Iowa  Mercantile  Co.,  189 
Iowa  874,  179  N.  W.  157. 
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from  that  of  a  limitation  upon  the  time  when  it  shall  be  ex- 
hibited and  proved.  The  provability  of  a  claim  depends  upon 
its  nature  arid  character.  Whether  it  had  been  exhibited  in 
time  to  share  in  the  distribution  of  assets  depends  upon  the 
limitation  of  timfr  placed  for  the  filing  of  claims,  either,  by 
statutes  of  limitation  or  by  order  of  a  court  of  chancery. "  *'  As 
a  general  rule,  claims  which  are  unascertainable  and  on  which  no 
right  of  action  exists  at  the  time  a  receiver  is  appointed  cannot 
be  proved  against  the  assets  in  his  hands.**  Claims  which  are 
certain,  but  not  matured,  are  provable.*'  Under  the  so-called 
Maryland  rule  adopted  by  some  courts  in  the  case  of  insurance 
companies  in  the  hands  of  receivers,  all  claims  liquidated  within 
the  time  fixed  by  the  court  for  filing  claims  are'  entitled  to  share 
on  the  same  basis  in  the  distribution  of  assets,  and  no  preference 
is  to  be  given  to  creditors  whose  claims  were  filed,  ascertained 
and  determined  at  and  prior  to  the  date, of  the  appointment  of 
the  receiver.'"  Ofiicers  having  valid  claims  for  compensation 
for  services  are  entitled  to  share  as  creditors.'^ 

§  5369.  —  Services  of  attorneys.**  To  entitle  a  creditor 
suing  on  behalf  of  himself  and  other  creditors  to  an  allowance 

27  Evans  v.  Illinois  Surety  Co.,  corporation  and  were  to  receive  a 
298  111.  101,  131  N.  E.  262,  aff'g  percentage  of  its  net  profits  after 
220  111.  App.  199.  payment  of  the  bonds  and  the  re- 

28  Union  Petroleum  Co.  v.  Indian  tirement  of  the  preferred  stock, 
Petroleum  Co.,  192  Iowa  1373,  186  and  the  payment  of  all  loans,  ad- 
N.  W.  439.  vances   and    expenses    incurred   in 

ZSPintach  Compressing  Co.  v.  conducting  its  business,  and  plain- 
Buffalo  Gas  Co.,  280  Ped.  830.  tiffs  sued  for  the  appointment  of  a 

80  Wells  V.  Guardian  Casualty  receiver  and  a  sale  of  all  of  the 
&  Guaranty  Co.,  —  Utah  — ,  208  corporate  assets  because  of  an  at- 
Pac.  497.  tempt  to  remove  one  of  them  from 

81  Pratt  V.  Wilcox,  118  Wash.  his  office  and  the  management  of 
336,  203  Pae.  549.  the  company,  and  a  receiver  was 

82  Item  for  fees  of  attorneys  appointed  and  the  property  was 
for  receivers  allowed.  Eeynaud  v.  sold  by  consent,  and  nothing  re- 
Uncle  Sam  Planting  &  Manufaetur-  mained  for  distribution  after  pay- 
ing Co.,  152  La.  — ,  92  So.  733.  ment  of  the  debts  and  the  holders 

Where    an    agreement    between  of  the  preferred  stock,  it  was  held 

plaintiffs,    defendant    and    a    cor-  that    plaintiffs   were    not    entitled 

poration,  provided  that  defendant  to  an  allowance  for  attorneys'  fees 

was  to  purchase  all  the  stock  and  out  of  the  fund.     Snell  v.  Frank 

bonds  of  the  corporation  and  that  Snell   Sawmill   Co.,   271   Fed.    696. 

plaintiffs  were  to  be  officers  of  the  Counsel  fees  allowed  to  defend- 
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for  counsel  fees,  costs  and  disbursements  out  of  a  fund  brought 
into  court,  he  must  show  the  extent  of  the  benefit,  if  any,  accru- 
ing to  creditors  as  the  result  of  the  services  rendered,  and  the 
reasonable  value  of  such  services,  and  it  must  also  appear  that 
the  services  rendered  were  necessary.**  The  only  case  in  which 
an  attorney  can  properly  be  awarded  compensation  out  of  the 
fund  is  where,  as  attorney  for  one  of  a  class,  he  has  created  or 
secured  and  brought  into  the  custody  of  the  court  a  fund  which 
is  to  inure  to  the  benefit  of  all  those  belonging  to  such  class.** 
In  Massachusetts,  in  a  proceeding  by  a  commissioner  of  banks 
engaged  in  winding  up  the  affairs  of  an  insolvent  trust  com- 
pany for  authority  to  transfer  money  and  securities  from  its 
savings  department  to  its  commercial  department  to  make  good 
losses  suffered  by  the  savings  department  as  a  result  of  transfers 
by  the  company's  officers  of  assets  of  the  savings  department  to 
the  commercial  department,  where  counsel  prepared  a  brief  and 
presented  arguments  in  behalf  of  the  savings  depositors  because 
their  individual  interests  were  so  small  as  to  render  it  impractical 
for  them  to  retain  counsel  in  their  own  behalf,  it  was  held  to  be 
a  proper  case  under  general  equity  jurisdiction  for  the  aUow- 
anee  of  costs  as  between  solicitor  and  client  to  be  paid  out  of 
the  funds  of  the  savings  department.**  Under  a  former  Idaho 
statute  charges  for  services  rendered  by  attorneys  at  the  request 
of  a  state  offlcer  in  charge  of  an  insolvent  bank  were  payable  as 
incidental  expenses  out  of  the  funds  of  the  bank  under  order  of 
court.**  An  attorney  is  not  entitled  to  an  allowance  for  fees 
payable  out  of  the  funds  in  the  hands  of  the  receiver  unless 
his  services  were  of  benefit  to  the  receiver's  estate.*''  So  an 
attorney  for  the  corporation  is  not  entitled  to  such  an  allowance 

ant   who    owned   all   of   the   stock  SSUpham   v.   Bramwell,  —   Ore. 

and  bonds  of  the  corporation,  and  — ,   209  Pac.   100. 

judgment   therefor   rendered   on   a  34  American   Engineering   Co.   v. 

bond  conditioned  to  pay  attorney 's  Metropolitan  By -Products  Co.,  275 

fees,  .etc.,  required  to  be  given  by  Fed.  40. 

the   purchaser,   a  new   corporation  SB  Petition  of  Allen,  —  Mass.  — , 

formed   by   the   defendant   for  its  134,  N.   E.   253. 

convenience,     and    to    which     the  SSFralick      v.      Coeur      d'Alene 

property  was   sold  by  consent,   in  Bank  &   Trust  Co.,  35  Idaho  749, 

lieu   of  payment   of   the   purchase  208   Pac.   835. 

price    to    the    receiver.      Snell    v.  87  Priest  v.  "Wells,  282  Fed.  57. 

Frank  Snell  Sawmill  Co.,  271  Fed. 

696. 
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for  his  services  in  representing  it,  in  litigation  in  which  the 
receiver  was  represented  by  its  own  attorneys,  where  the  com- 
pany joined  in  such  litigation  in  the  hope  that  it  would  survive 
the  receivership  and  again  assume  control  of  its  property.'*  And 
a  provision  in  the  order  appointing  a  receiver  requiring  him  to 
pay  the  cost  of  maintaining  the  corporate  existence  of  the  com- 
pany, including  the  salaries  of  such  necessary  officers  as  might 
be  required,  was  held  not  to  require  him  to  pay  the  salary  of  an 
attorney  for  the  corporation,  where  it  did  not  appear  that  he 
did  anything  tfcward  maintaining  the  corporate  existence  of  the 
company.*®  The  rule  that  the  receiver  may  not  question  any 
order  of  the  court  appointing  him  does  not  prevent  him  from 
contending  that  the  claim  for  such  salary  is  not  embraced  in 
the  terms  of  such  order.*"  Directors,  and  not  the  coirporatiofl, 
are  responsible  for  the  fees  of  an  attorney  employed  by  them  to 
defend  a  stockholders'  suit  for  the  appointment  of  a  receiver  on 
account  of  their  misconduct,  where  a  receiver  is  appointed  be- 
cause of  such  misconduct,  and  such  fees  cannot  be  allowed  as  a 
claim  against  the  receiver.*^  A  claim  for  a  lump  sum  for  at- 
torney's fees  will  be  disallowed,  where  part  of  it  is  for  services 
for  which  the  corporation  is  not  liable,  and  there  is  nothing  to 
enable  the  court  to  determine  the  value  of  the  services  for  which 
the  corporation  is  liable.*^ 

§  5370.  —  Taxes  in  general.**  Property  in  the  hands  of  a 
receiver  is  subject  to  the  payment  of  taxes.**  It  is  the  duty  of 
a  receiver  of  an  existing  domestic  corporation  to  satisfy  out  of 
the  funds  in  his  hands  all  valid  taxes  or  governmental  imposi- 
tions of  that  nature  imposed  by  the  corporation's  creator  that 
would  have  been  demandable  of  the  corporation  had  the  re- 
ceivership not  been  created.*^  And  a  receiver  may  be  held 
liable,  as  such,  for  the  amount  of  a  penalty  for  default  in 

38  Priest  V.  Wells,  282  Fed.  57.  44  Union  Petroleum  Co.  v.  Inaian 

39  Priest  V.  "Wells,  282  Fed.  57.  Petroleum  Co.,  192  Iowa  1373,  186 

40  Priest  V.  Wells,  282  Fed.   57.  N.  W.  439.     See  Sonken  v.  Board 

41  Witherspoon  v.  Horubein,  —  of  Sup'rs  of  Linn  County,  190 
Colo.  — ,  196  Pae.  665.  Iowa  714,  180  N.  W.  6^2. 

42  Witherspoon  v.  Hornbein,  —  45  State  v.  Bradley,  207  Ala.  677, 
Colo.  — ,  196  Pae.  865.  93   So.   595. 

43  Taxes    as    a    preferred    claim, 
see   §5072,  supra. 
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seasonably  paying  an  annual  franchise  tax.*^  Since  federal 
income  taxes  are  not  due  until  the  expiration  of  the  calendar 
year  in  which  the  income  is  received  or  has  accrued,  the  gov- 
ernment has  no  provable  claim  for  them  against  a  receiver 
until  that  time,  and  hence  the  court  in  which  the  receivership 
proceedings  are  pending  cannot,  prior  to  that  time,  determine, 
at  the  instance  of  the  receiver,  whether  a  fund  received  by 
him  is  subject  to  the  tax,  where  the  government  refuses  to 
litigate  the  question  or  to  state  whether  it  will  claim  a  tax 
thereon.*'  A  receiver  is  not  liable  for  an  invalid  assessment 
against  the  corporation  he  represents  which  is  made  after  his 
appointment.**  And  he  has  no  concern  with  the  assessment  of 
a  tax  against  the  stock  of  the  corporation  in  the  hands  of  its 
stockholders,  and  cannot  object  to  such  an  assessment.** 

§  5371.  —  Franchise  taxes.  A  corporation  in  the  hands  of  a 
receiver  appointed  by  a  federal  court  is  subject  to  the  annual 
license  fee  or  franchise  tax  provided  for  by  the  Illinois  statute."' 

§  5373.  Compensation  of  receiver."^  While  the  amount  of 
compensation  to  be  allowed  a  receiver  and  his  attorneys  is 
largely  discretionary  with  the  trial  court,  yet  the  matter  is  dis- 
cretionary only  in  the  sense  that  there  are  no  fixed  rules  to 
determine  the  proper  amounts,  and  not  in  the  sense  that  the 
courts  are  at  liberty  to  allow  anything  more,  than  a  fair  and 
reasonable  compensation."*  A  receiver  is  not  entitled  to  com- 
missions on  money  collected  from  himself  or  on  notes  in  his 
hands,  or  on  money  collected  by  persons  to  whom  notes  belong- 

46  state  V.  Bradley,  207  Ala.  677,  compensation  and  traveling  ex- 
93    So.   595.  penses      in      receiver's      quarterly 

47  Pennsylvania  Cement  Co.  v.  account  postponed  until  the  hear- 
Bradley  Contracting  Co.,  274  Fed.  ing  on  his  final  account,  where  he 
1003.  was   charged  with  negligence   and 

48  Union  Petroleum  Co.  v.  Indian  incompetence.  Reynaud  v.  Uncle 
Petroleum  Co.,  192  Iowa  1373,  186  Sam  Planting  &  Manufacturing 
N.   W.   439.  Co.,  152  La.  57,  92  So.  733;  s.  c, 

49  Union  Petroleum  Co.  v.  Indian  152  La.  50,  92  So.  731. 
Petroleum  Co.,  192  Iowa  1373,  186  62  Allowance    granted    by    trial 
N.   W.   439.  court    to   receivers    and    attorneys 

60  Armstrong  v.  Emmerson,  300  held  excessive  and  reduced.  Hol- 
111.  54,  132  N.  E.  768.  land  v.  Silver  Basin  Min.  Co.,  113 

61  Consideration     of     items     for       Wash.  63,  193  Pac.  500. 
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ing  to  the  corporation  have  been  assigned  as  collateral  and  ap- 
plied by  them  to  the  debts  due  to  them  from  the  corporation.^*  " 
Expenses  and  the  compensation  of  a  receiver  appointed  in  a 
stockholder's  suit  against  directors  to  compel  them  to  account 
for  acts  of  waste  and  mismanagement  are  generally  payable  out 
o{  the  funds  of  which  he  is  given  the  custody.  But  where  the 
plaintiff  in  such  a  suit  stipulates  with  the  defendants  that  the 
order  appointing  a  receiver  shall  be  vacated,  the  receiver  dis- 
charged and  the  action  in  which  he^was  appointed  dismissed  with- 
out costs  he  thereby  personally  assumes  responsibility  for  the 
pajTuent  of  the  receiver's  compensation  and  disbursements,  and 
neither  the  corporation  nor  the  individual  defendants  can  be 
compelled  to  pay  the  same.^* 

§  5374.  As  of  what  time  status  and  amount  of  claims  fixed. 
Upon  a  claim  in  the  winding  up  of  a  bank  in  England  for  a 
debt  by  way  of  overdraft  due  from  the  bank  to  a  foreign  com- 
pany in  a  foreign  country  and  in  foreign  currency,  the  date 
on  which  such  debt  should  be  converted  into  English  money  for 
the  purpose  of  ascertaining  the  amount  for  which  the  claimant 
ought  to  be  admitted  as  a  creditor  is  the  date  when  the  debt  be- 
came due  in  the  foreign  country,  and  the  rate  of  exchange  pre- 
vailing on  that  date  controls.^*  And  the  amount  of  a  claim  for 
damages  for  breach  of  a  contract  to  deliver  foreign  currency 
should  be  converted  into  English  money  as  of  the  date  of  the 
breach  and  not  the  date  of  the  winding-up  order. *^ 

§  5375.  Stockholders  as  creditors.^' 

§  5377.  Interest  on  claims.  Claims  bear  interest  up  to  the 
time  of  the  receiver's  appointment.^*  If  the  assets  are  sufficient 
to  pay  all  obligations  in  full,  interest  will  be  allowed  on  claims 

63  Butler  V.   Speneer,   116   S.   C.  B6ln  re   British   American   Con- 

177,  107  S.  E.  154.  tinental  Bank,  L.  E.  [1922]  2  Cli. 

64MeHarg  v.  Commonwealth  K-  Div.  575. 

nanee  Corp.,  195  N.  Y.  App.  Div.  67  Eights    of    subscriber    whose 

862,  187  N.  Y.  Supp.  540.  subscription  has  been  rescinded  for 

66  In   re   British   American   Con-  fraud,    see   §  636,   supra, 

tinental  Bank,  L.  R.  [1922]  2  Ch.  espintseh    Compressing    Co.    v. 

Div.   589.  Buffalo  Gas  Co.,  280  Fed.  830. 
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.which  would  bear  interest  either  by  contract  or  statute,  in  the 
order  of  their  priority.^^ 

B.  Priorities 
§5380.  In  general.«<> 

§  5384.  Priorities  between  stockholders  and  creditors — ^Who 
are  stockholders  and  who  are  creditors.^! 

§  5388.  Priority  of  judgments  and  other  liens  or  secured 
debts — Priority  of  mortgages  and  bonds  in  general.^^ 

§  5389.  Expenses  of  receivership — General  rule.  If  the  cor- 
poration is  insolvent,  expenses  of  the  receivership  are  entitled 
to  priority.®^  In  passing  on  a  receiver 's  account,  an  item  for  the 
expense  of  auditing  the  corporation's  books  is  properly  allowed, 
where  such  audit  is  authorized  by  the  court.®*  And  an  item  for 
services  performed  by  a  veterinary  in  caring  for  stock  is  properly 
allowed  in  the  account  of  a  receiver  for  a  plantation  company.®* 
A  receiver  appointed  at  the  instance  of  a  director  on  the  ground 
of  misconduct  of  the  other  directors,  and  who  is  in  possession 
of  the  funds  of  the  corporation,  will  be  required  to  pay  the  ex- 
penses of  a  suspensive  appeal  by  the  corp'oration  from  the  order 
appointing  him,  taken  by  authority  of  the  president  and  the  re- 
maining directors,  who  constitute  a  majority  of  the  board.®® 
Costs  of  a  receivership  pendente  lite  may  be  taxed  against  an 
unsuccessful  plaintiff  where  the  equities  require  it.®'' 

§  5390.  —  Compensation  of  receiver.  Compensation  for  the 
services  of  the  receiver  is  entitled  to  priority  as  part  of  the 
costs.®® 

59  Green  v.  Stone,  205  Ala.  381,  66  Raynaud  v.  TJnele  Sam 
87  So.  862.                                                  Planting  &  Manufacturing  Co.,  152 

60  See     §§  5066-'5073,     5107-5118,       La.  — ,  92  So.  733. 

supra.  66  Wolbrette     v.     New     Orleans 

61  Subscriber  who  has  rescinded  Drug  Co.,  149  La.  434,  89  So.  406. 
for  fraud  as  a  creditor,  see  §  636,  67  United  States  Gypsum  Co.  v. 
supra.  Mackey  Wall  Plaster  Co.,  60  Mont. 

62  See  §  1426,  supra.  132,  199  Pac.  249. 

63  Green  v.  Stone,  205  Ala.  381,  68  Green  v.  Stone,  205  Ala.  381, 
87  So.  862.  87  So.  862. 

64  Beynaud  v.  Uncle  Sam 
Planting  &  Manufacturing  Co.,  152 
La.  — ,  92  So.  731. 
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§  5392.  Trust  funds.^®  The  person  seeking  the  priority  must 
actually  point  out  his  property  which  is  the  subject  of  the  trust, 
or  actually  show  that  his  property  has  passed  into  other  identi- 
fied property  and  is  preserved  in  that  form  in  the  hands  of  the 


§  5394.  Statutory  priorities^ — Claims  of  laborers.''^ 

§  5396.  Expenses  of  receivership,  including  operation  of  busi- 
ness, after  appointment  of  receiver — General  rule.  In  the  dis- 
tribution of  the  assets  by  the  receiver,  debts  of  the  corporation 
existing  at  the  time  of  the  receivership  take  precedence  over 
debts  arising  thereafter,  subject  to  the  necessary  expenses  of 
the  receivership  in  preserving  the  property  or  in  the  prosecu- 
tion of  the  business  of  the  company,  if  so  authorized  by  the 
court.''^  A  person  whose  claim  accrues  during  receivership  pro- 
ceedings has  a  right  to  have  the  same  paid  out  of  earnings  realized 
by  the  receiver  from  the  operation  of  the  property,  and  has  a 
right  to  follow  them  and  have  property  into  which  they  have  gone 
applied  to  the  payment  of  his  claim.''* 

§  5397.  —  To  what  corporations  rule  applies.  In  the  case  of 
a  strictly  private  corporation  the  court  has  no  power  to  give 
claims  for  operating  expenses  priority  over  the  corporation's 
prior  lien  creditors  without  their  express  consent.'*  And  prior 
lien  creditors  are  not  deprived  of  their  liens  because  they  do 
not  appear  and  object  to  orders  giving  the  receiver's  creditors 
priority  and  appeal  if  their  objections  are  overruled,  but  they 
have  a  right  to  rely  upon  the  liens  which  they  have  contracted 
for  and  to  collaterally  attack  the  orders  displacing  them-'^  The 
equities  are  in  favor,of  prior  lien  creditors  who  advanced  money 

69  See    also    §§  5111-5116,    supra.  74  American   Engineering   Co.   v. 

70  Independent  Van  &  Storage  Metropolitan  By-Produets  Co.,  275 
Co.  V.  Iowa  Mercantile  Co.,  189  Fed.  34,  certiorari  denied  257  U. 
Iowa  874,  179  N.  W.  157.  S.  653,  6^  L.  Ed.  418  (mem.  dec). 

71  See   §  5073,  supra.  75  American   Engineering   Co.   v. 

72  Union  Petroleum  Co.  v.  Indian  Metropolitan  By-Products  Co.,  275 
Petroleum  Co.,  192  Iowa  1373,  186  Fed.  34,  certiorari  denied  257  U. 
N    W.  439.  S.  653,  66  L.  Ed.  418  (mem.  dec). 


7?  Stuart   V.    Dickinson,   —   Mo. 
-,  235  S,  W.  446 
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to  build  the  corporation's  plant  upon  an  express  agreement  for 
liens  as  against  persons  advancing  money  to  enable  the  receiver 
to  carry  on  the  business.'®  But  where  bondholders  or  other  lien- 
holders  of  a  private  corporation  procure  the  appointment  of  a 
receiver  with  power  to  continue  the  business,  or  are  privies  to 
such  action,  any  unpaid  indebtedness  of  the  receiver  will,  on  the 
ground  of  equitable  estoppel,  take  precedence  over  their  liens, 
notwithstanding  such  liens  were  vested  at  and  prior  to  the  re- 
ceivership.''" And  in  such  case  where  all  of  the  property  of  the 
corporation  is  sold  by  the  receiver,  subject  to  the  deed  of  trust 
securing  the  bonds  and  to  other  liens,  for  a  sum  which,  with,  the 
other  funds  in  the  hands  of  the  receiver,  is  insufficient  to  pay  the 
.debts  incurred  by  the  receiver  in  carrying  on  the  business,  the 
creditors  may  hold  the  bondholders  personally  liable  for  the 
balance  of  their  claims  to  the  extent  of  amounts  received  by  the 
trustee  under  the  deed  of  trust  from  the  purchaser  as  payments 
on  the  principal  and  interest  of  the  bonds." 


76  Ameriean  Engineering  Co.  v. 
Metropolitan  By-Produets  Co.,  275 
Fed.   34. 

TTMayotown  Lumber  Co.  v.  Na- 
cogdoches Grocery  Co.,  —  Tex. 
Com.  App.  — ,  236  S.  W.  704,  aff'g 

—  Tex.   Civ.   App.  — ,   221   S.   W. 
644. 

78  Mayotowu  Lumber  Co  v.  Na- 
cogdoches Grocery  Co.,  —  Tex. 
Com.  App.  — ,  236  S.  W.  704,  aff  'g 

—  Tex.   Civ.   App.  — ,   221   S.   W. 
644. 

Where  the  creditors  of  the  re- 
ceiver had  befen  assured  by  him 
that  full  payment  of  their  claims 
would  be  provided  for,  and  no 
notice  of  the  Sale  or  of  the  pro- 
ceedings connected  with  it  was 
given  to  them,  and  they  did  not 
discover  until  after  the  sale  had 
been  made  and  the  proceeds  dis- 
tributed that  they  would  not  be 
paid  in  full,  it  was  held  that  they 
would  not  be  required  to  assert 
their  claim  to  a  preference  by 
making^  the    bondholders    and   the 


trustee  parties  to  the  original  suit 
and  litigating  their  right  to  a 
preference  therein,  but  could  main- 
tain a  separate  action  against 
them.  Mayotown  Lumber  Co.  v. 
Nacogdoches  Grocery  Co.,  —  Tex. 
Com.  App.  — ,  236  S.  W.  704,  aff'g 

—  Tex.  Civ.  App.  — ,  221  S.  W. 
644. 

It  is  proper  for  the  creditors  of 
the  receiver  to  exhaust  the  provi- 
sion made  for  them  by  the  court  in 
the  receivership  proceedings  before 
proceeding  against  the  bondholders 
for  the  balance  due  them,  and  the 
fact  that  they  do  so  will  not  estop 
them  from  recovering  such  bal- 
ance. Mayotown  Lumber  Co.  v. 
Nacogdoches  Grocery  Co.,  —  Tex. 
Com.  App.  — ,  236  S.  W.  704,  aff'g 

—  Tex.  Civ.  App.  — ,  221  S.  W. 
644. 

A  petition  in  an  action  against 
bondholders  who  were  privies  to 
the  original  suit,  which  was 
brought  by  other  lienholders,  is 
not   subject   to    exception   because 
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§  5398.  —  Expenses  included  within  rule.  Where  the  re- 
ceiver of  a  railroad  ccJmpany  applies  earnings  of  the  road  during 
the  receivership  to  permanent  improvements  in  an  amount  large- 
ly in  excess  of  a  claim  for  damages  growing  out  of  the  operation 
of  the  road,  and  the  pr'operty  thus  enhanced  in  value  is  after- 
wards returned  to  the  railroad  company,  the  claimant  may  have 
the  property  in  its  hands  charged  with  the  payment  of  his  claim 
when  established,  and  since  it  can  make  no  difference  to  the 
company  under  such  circumstances  whether  judgment  for  the 
amount  is  rendered  against  it  generally  or  whether  the  amount 
is  merely  made  a  charge  against  its  property,  the  rendition  of  a 
personal  judgment  against  it  is  not  improper.™ 

sueh  other  lienholders  are  not  made  eery   Co.,  —   Tex.   Com.    App.   — , 

parties,    where    the    pleadings    do  236  S.  W.  704,  aff'g  —  Tex.  Civ. 

not  show  that  they  received  any-  App.  — ,  221  S.  W.  644. 

thing  on  their  claims.     Mayotown  79  Stuart    v.    Dickinson,   —   Mo. 

Lumber   Co.  v.   Nacogdoches   Gro-  — ,  235  S.  W.  446. 
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Forfeiture,  Dissolution  and  Winding  Up 

I.   GEISTEKAL   CONSmEEATIONS" 

§  5410.  Constitutionality  of  dissolution. 

§  5411.  Eight  to  urge  forfeiture  or  dissolution  in  collateral  proceeding — 
General  rule. 

III.    BT    EXPIRATION    OP   TIME 

§  5424.  Effect  of  lapse  of  time. 

IV.      BY   ACTS    OR   OMISSIONS    OPERATING   AS   DISSOLUTION    WITHOUT   RECOURSE 

TO    THE   COURTS 

§  5425.  Ipso  facto  dissolution — G-eneral  rule. 

§  6427.  —  Where  charter  or  statute  provides  for  ipso  facto  dissolution  or 

fixes  other  penalty. 
§  5430.  Failure  or  loss  of  an  integral  part — General  rule. 
§  5434.  —  Acquisition  of  all  of  stock  by  one  person  or  by  less  than  required 

by  statute  to  form  corporation. 
§  5436.  Suspension  of  business  or  nonuser  of  franchises — General  rule. 
§  5441.  Insolvency  of  corporation. 
§  5442.  Eeceivership. 

§  5443.  Failure  to  pay  taxes  or  license  fees. 
§  5445.  Cancellation  by  secretary  of  state  as  equivalent  to  forfeiture. 

V.  VOLUNTARY  DISSOLUTION 

§  5449.  Necessity   for   acceptance   of   surrender  or  consent   of  the  state — 

General  rule. 
§  5453.  Statutory  regulations — In  general. 
§  5457.  —  Grounds  for  granting  or  refusing  dissolution. 
§  5459.  —  Who  may  apply  for  dissolution. 
§  5460.  —  Who  may  vote. 
§  5463.  —  Procedure  to  accomplish  dissolution. 
§  5464.  Vacating  dissolution. 

VI.    INVOLUNTARY    DISSOLUTION    BY    DECREE    OF    COURT 

B.  Grounds  for  Forfeiture 

§  5480.  Grounds  as  enumerated  in  statutes. 

§  5483.  Misuser  or  abuse  of  franchises  or  powers — Ultra  vires  acts. 
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§  5488.  —  Trusts  and  combinations  in  restraint  of  trade. 

§  5510.  Suspension  or  abandonment  of  business — As  statutory  ground. 

D.  Jurisdiction,  "Who  May  Sue,  and  Procedure  in  Actions  by  State 

§  5530.  Jurisdiction  of  courts — Courts  of  equity. 

§  5532.  Who  may  sue. 

§  5536.  Proceedings  to  obtain  forfeiture  and  decree — Pleading. 

§  5540.  ^-  Appeals.  • 

E.  Actions  by  Private  Persons  in  General  for  Dissolution  or  Forfeiture 
§5541.  Eight  to  sue. 

P.  Actions  by  Minority  Stockholders  to  Obtain  Dissolution 

§  5543.  General  rule. 

§  5546.  Exceptions  to  rule — Difference  of  opinion. 

§  5548.  — '  Exception  in  case  of  fraud  or  mismanagement. 

§  5551.  Statutory  authority  to  sue — Grounds  as  enumerated  by  statute. 

G.  Actions  by  Creditors  to  Obtain  Dissolution 
§  5563.  Statutory  authority. 

VII.    EITECT  OF  DISSOLUTION 

§  5564.  Where  not  provided  for  by  statute. 

§  5568.  Effect  on  tenure  of  office  and  powers  of  corporate"  ofScers. 

§  5575.  Effect  on  power  to  contract — General  rule. 

§  5577.  Effect  as  extinguishing  debts'  owing  by  or  to  corporation. 

§  5578.  Effect  of  dissolution  on  existing  contracts — In  general. 

§  5579.  —  Where  dissolution  is  voluntary. 

§  5583.  —  Leases. 

§  5585.  —  Effect  of  contingent  claims. 

§  5589.  Effect  on  stockholders — Liability  of  stockholders  where  business 
continued  as  usual  after  dissolution. 

§  5591.  —  "Vesting  of  title  to  corporate  assets  in  stockholders. 

§  5593.  Effect  of  dissolution  as  regards  corporate  property  and  convey- 
ances— Modern  rule. 

§  5594.  —  Eule  governing  nonstock  and  eleemosynary  corporations. 

§  5596.  —  Transfers  by  or  to  corporation  after  dissolution. 

§  5598.  Effect  of  dissolution  as  regards  liability  for  torts — Torts  committed 
after  dissolution. 

§  5601.  Effect  on  power  of  corporation  to  sue  or  to  be  sued — Eule  inde- 
pendently of  statute. 

§  5603.  —  Bankruptcy  proceedings. 

§  5604.  — ■  Actions  as  prohibited  by  statute. 

§  5605.  —  Eule  under  modern  statutes. 

§  5606.  —  Eight  to  sue  after  expiration  of  statutory  extension  of  corpo- 
rate life. 
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§  5608.  —  Upon  whom  process  may  be  served  where  corporation  is  dissolved. 

§  5611.  Judgment   and  execution  after  flissolution. 

§5612.  Appeal  or  writ  of  error  after  dissolution. 

§  5613.  Effect  of  dissolution  pendente  lite — Independently  of  statute. 

§  5614.  —  Statutory  provisions. 

§  5616.  —  Statutes  as  applicable  to  foreign  corporations. 

§  5617.  —  Substitution  of  parties. 

§  5618.  Power  of  legislature  to  revive  corporation  after  dissolution. 

VIII.    PROCEDURE   AND    ACTS    CONNECTED   VTITH    WINDING   TIP 

A.    In  General 

§  5620.  Statutory  provisions  for  winding  up. 

§  5622.  Eight  of  creditors  to  sue — In  general. 

§  5623.  —  Actions    by    creditors    against    stockholders    who   have    received 

assets  on  distribution. 
§  5624.  Eight  of  stockholders  to  sue  after  dissolution. 
§  5625.  Sale  of  property  in  connection  with  winding  up — General  rules. 
§  5626.  —  Who  may  purchase. 

B.    Statutory  Continuation  of  Corporate  Life  for  Limited  Time 
After  Dissolution 

§  5628.  Statutes  generally. 

§  5634.  Statute  as  conferring  particular  powers — To  dispose  of  property. 

§  5637.  Effect  of  expiration  of  statutory  extension  of  life — ^In  general. 

C.    Trustees  for  Purpose  of  Winding  Up 

§  5639.  In  general. 

§  5640.  Appointment  by  stockholders. 

§  5642.  For  whom  officers  are  statutory  trustees. 

§  5644.  Interference  with  by  court. 

§  5645.  Powers  and  rights  of  trustees — In  general. 

§  5646.  —  Title  to  corporate  property  and  control  thereof. 

§  5648.  Liabilities — In  general. 

§  5649.  —  For  profits  realized. 

§  5650.  Actions  and  parties  thereto. 

D.    Beeeivers 

§  5652.  Appointment — ^In  general. 

§  5672.  Powers  and  duties  of  receivers — In  general. 

E.    Rules  Governing  Distribution 

§  5683.  Presentation  and  allowance  of  claims. 

§  5684.  Priorities  and  payment  of  claims — In  general. 

§  5689.  Distribution  among  stockholders — General  rules. 
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§  5690.  —  Agreements  of  stockholders  as  controlling. 

§  5691.  —  Holders  of  preferred  stock  as  entitled  to  priority. 

I.   GENERAL  CONSIDERATIONS 

§  5410.  Constitutionality  of  dissolution.  Whether  a  charter 
has  been  so  misused  that  it  ought  to  be  forfeited  or  suspended 
is  a  judicial  and  not  a  legislative  or  governmental  question. 
Whether  the  contract  resulting  from  the  act  of  incorporation 
has  been  broken  can  be  decided  only  by  the  courts  and  not  by 
the  legislature,  and  for  the  legislature 'to  determine  that  it  had 
been  broken  would  be  a  taking  of  property  without  due  process 
of  law.^ 

§  5411.  Right  to  urge  forfeiture  or  dissolution  in  collateral 
proceedings — General  rule.  Forfeiture  of  the  charter  of  a  cor- 
poration for  nonuser  of  its  franchise  can  only  be  asserted  in  an 
action  by  the  state,  and  not  in  a  suit  between  third  persons.* 
Where  a  corporation's  charter  is  forfeited  and  its  certificate  or 
license  canceled  because  of  its  failure  to  comply  with  statutes 
requiring  corporations  to  make  annual  reports,  and  to  register 
annually  and  pay  certain  fees,  and  such  forfeiture  is  after- 
wards rescinded  on  payment  of  the  fee  prescribed  by  the  stat- 
ute by  a  refteiver,  stockholders  cannot  afterwards  successfully 
attack  the  existence  of  the  corporation  in  the  receivership  pro- 
ceedings, since  the  matter  of  such  a  forfeiture  is  one  between 
the  state  and  the  corporation.* 

III.    BY  expiration  OF  TIME 

§  5424.  Effect  of  lapse  of  time.  A  corporation  is  ipso  facto 
dissolved  and  ceases  to  exist  when  its  charter  expires.*  And  in 
Georgia  this  is  the  rule  by  express  provision  of  the  statute.* 

IV.   BY  ACTS  OR  OMISSIONS   OPERATING  AS   DISSOLUTION   WITHOUT 
RECOURSE  TO  THE  COURTS 

§  5425.  Ipso  facto  dissolution — General  rule.  Ordinarily  the 
charter  of  a  corporation  can  only  be  effectually  terminated  upon 

1  In  re  Opinion  of  the  Justices,  4  Bonflls  v.  Hayes,  —  Colo.  — , 
—  Mass.  — ,  131  N.  E.  29.                       201  Pac.  677;  Hblter  v.  Hauser,  33 

2  Darling     v.     Service     Transp.      Idaho   406,   195   Pac.    628. 

Corp.,  118  N.  Y.  Misc.  811,  194  N.  6  Council  v.  Brown,  151  Ga.  564, 

Y.  Supp.  902.  107  S.  B.  867. 

8  Laird  v.  Pan-American  Lumber  r 
Co.  (Mo.  App.),  237  S.  W.  1047. 
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the  ground  of  a  forfeiture  before  the  expiration  of  the  time  for 
which  it  was  incorporated  by  an  adjudication  of  a  competent 
tribunal  at  the  suit  of  the  state.* 

§  5427.  —  Where  charter  or  statute  provides  for  ipso  facto 
dissolution  or  fixes  other  penalty.''  It  is  within  the  power  of 
the  legislature  to  provide  that  the  failure  of  a  corporation  to 
comply  with  certain  prescribed  requirements  and  duties  shall 
work  a  forfeiture  of  its  charter  and  end  its  corporate  existence 
without  resort  to  the  courts.*  The  provision  of  the  Kansas  stat- 
ute that  the  failure  of  a  corporation  to  make  annual  statements 
and  pay  a  prescribed  fee  within  a  fixed  time  shaU  work  a  for- 
feiture of  its  charter,  and  that  the  state  charter  board  may  then 
declare  the  charter  to  be  forfeited,  is  within  the  constitutional 
power  of  the  legislature,  and  when  such  declaration  is  made  the 
corporation  ceases  to  be  a  corporation.'  In  the  absence  of  evi- 
dence to  the  contrary,  it  will  be  presumed  that  the  action  of 
such  board  in  declaring  the  charter  of  a  corporation  to  be  for- 
.feited  was  regularly  and  legally  taken.^" 

§  5430.  Failure  or  loss  of  an  integral  part — General  rule.    A 

voluntary  withdrawal  of  a  majority  of  the  members  of  a  cor- 
poration not  for  profit  does  not  dissolve  it,  provided  enough 
members  are  left  to  keep  it  in  existence.'-^ 

§  5434.  —  Acquisition  of  all  of  stock  hy  one  person  or  by 
less  than  required  by  statute  to  form  corporation.  Acquisi- 
tion of  all  of  the  stock  of  a  corporation  by  one  person  dissolves 
the  corporation.^^ 

6Knotts  V.  Clark  Const.  Co.,  —  9  Four-S-Eazor    Co.    v.    Guymon, 

Ind.  — ,  131  N.  E.  921,  rehearing  110    Kan.    745,    205    Pae.    635. 

denied   132  N.   B.   678;   Knotts  v.  10  Pour-S-Eazor   Co.   v.   Guymon, 

Clark   Const.   Co.,  —  Ind.  ^,   131  110  Kan.  745,  205  Pac.  635. 

N.  E.  921,  rehearing  denied  —  Ind.  11  Clearwater     Citrus     Growers ' 

— ,   132   N.   E.   678.  Ass'n  v.  Andrews,  81  Pla.  299,  87 

7  Suspension  of  corporate  powers  So.    903. 

for   failure   to   file   annual   report,  12  Quinn  v.  McLendon,  152  Ark. 

see   §  2893,  supra.  271,  238  S.  W.  32. 

8  Four-S-Eazor  Co.  v.  Guymon, 
110  Kan.  745,  205  Pac.  635,  quoting 
8  Fletcher  Cyc.  Corp.,  §  5247. 
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§  5436.  Suspension  of  business  or  nonuser  of  franchises — 
General  rule.  The  fact  that  a  corporation  has  ceased  to  operate 
its  business  does  not  deprive  it  of  the  right  to  handle  or  assign 
such  property  as  it  still  retains,  where  there  is  no  evidence  that 
it  has  been  formally  dissolved,  nor  that  its  corporate  activities 
have  been  dormant  a  sufficient  length  of  time  to  establish  a 
dissolution.^^ 

§  5441.  Insolvency  of  corporation.  A  corporation  is  not  dis- 
solved by  bankruptcy  proceedings  unless  the  statutes  of  the  state 
where  it  was  incorporated  so  provide.^* 

§  5442.  Receivership.  The  appointment  of  a  receiver  for  a 
corporation  does  not  dissolve  it,^*  as,  for  example,  the  appoint- 
ment of  a  receiver  to  manage  the  corporate  business,^®  or  to 
preserve  corporate  assets  pending  litigation  in  respect  to  them.^'' 

§  5443.  Failure  to  pay  taxes  or  license  fees.  Under  a  former 
California  statute  where  franchise  and  license  taxes  were  not 
paid  within  a  specified  time  after  a  proclamation  by  the  gov- 
ernor, the  corporation  simply  ceased  to  exist.  It  was  not  a 
ease  of  suspended  animation,  as  under  the  present  statute,  but 
one  of  absolute  death.^*  Under  the  present  statute  the  cor- 
poration is  not  dissolved  nor  is  its  charter  forfeited  by  failure 
to  pay  such  taxes,  but  its  rights,  powers  and  privileges  are 
merely  suspended,  with  a  provision  for  revival.  It  does  not 
cease  to  exist  during  the  period  of  suspension.^'  In  Washing- 
is  Lincoln  v.  Kuskokwim  Fishing  17  In  re  Beaver  Cotton  Mills,  275 
&  Transportation  Co.,  118  Wash.  Fed.  498. 
137,   203  Pac.   62.  18  Van    Landingham    v.    United 

14  In  re  De  Camp  Glass  Casket  Tuna  Packers,  —  Cal.  ^,  208  Pae. 
Co.,  272  Fed.  558,  certiorari  de-  973;  Eansome-Crummey  Co.  v.  Su- 
nied  256  U.  S.  703,  65  L.  Ed.  1179.       perior  Court,  —  Cal.  — ,  205  Pae. 

15  Standard  Roller  Bearing  Co.  446;  Eossi  v.  Cairo,  186  Cal.  544, 
V.  Hess-Bright  Mfg.  Co.,  275  Fed.      199   Pac.   1042. 

916,  afe'g  264  Fed.   516;    State  v.  19  Eausome-Crummey   Co.   v.   Su- 

Bradley,   —  Ala.  — ,  93   So.   595;-  perior  Court,  —  Cal.  — ,  205  Pac. 

Union    Petroleum    Co.    v.    Indian  446.     And  see  Van  Landingham  v. 

Petroleum  Co.,  192  Iowa  1373,  186  United  Tuna  Packers,  —  Cal.  — , 

N.  W.  439;  Jacob  v.  Eeynaud,  152  208  Pae.   973.      Effect   of  revival, 

La.  — ,  93  So.  121.  see  §  5618,  infra. 

IfiWigton  V.  Climax  Co.,  270  Pa. 
420,    113   Atl.    425. 
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ton  a  corporation  does  not  become  defunct  by  having  its  name 
stricken  from  the  records  of  the  secretary  of  state's  office  for 
failure  to  pay  its  annual  license  tax,  but  merely  becomes  dor- 
mant, and  may  reinstate  itself  at  any  time  within  the  period 
originally  fixed  for  its  corporate  existence  by  complying  with 
the  statutory  provisions  on  the  subject.*" 

§  5445.  Cancellation  by  secretary  of  state  as  equivalent  to 
forfeiture.*^  In  Illinois  entry  by  the  secretary  of  state  upon 
his  records  of  a  cancellation  of  the  charter  of  a  corporation  for 
failure  to  file  an  annual  report  with  him  does  not  of  itself  work 
a  forfeiture  of  the  corporation's  charter,  but  is  simply  prima 
facie  evidence  of  nonuser,  which  may  be  availed  of  by  the  state 
in  a  proceeding  to  forfeit  the  charter.** 

V.    VOLUNTARY  DISSOLUTION 

§  5449.  Necessity  for  acceptance  of  surrender  or  consent  of 
the  state — General  rule.  The  franchise  to  be  a  corporation  can- 
not be  surrendered  and  its  obligations  repudiated  without  the 
consent  of  the  state.*' 

§  5453.  Statutory  regulations — In  general.  The  English 
Companies  Act  of  1908  provides  that  a  company  may  be 
wound  up  voluntarily  if  it  resolves  by  extraordinary  resolution 
to  the  effect  that  it  cannot  by  reason  of  its  liabilities  continue 
its  business,  and  that  it  is  advisable  to  wind  up.  All  of  the 
shareholders  acting  together  may  waive  the  formalities  required 
by  the  statute  as  to  notice  of  intention  to  propose  a  resolution 
as  an  extraordinary  resolution,  and  where  all  of  them  meet 
and  pass  a  resolution  to  wind  up  the  company,  such  resolution 
is  valid  as  an  extraordinary  resolution,  and  a  creditor  cannot 
impeach  its  validity.** 

§  5457.  —  Grounds  for  granting  or  refusing  dissolution.    In 

Michigan  the  burden  is  upon  those  seeking  a  dissolution  to 

20  state  ex  rel.  New  Arlington  2S  Seitz  v.  Michel,  148  Minn.  80, 
Hotel  Co.  V.  Hinkle,  115  Wash.  298,  12  A.  L.  E.  1060,  181  N.  W.  102. 
197  Pac.  4.  24  In  re  Oxted  Motor  Co.,  L.  B. 

21  See   also   §5443,   supra.  [1921]   3  K.  B.  32. 

22  Kelly  V.  Lehmann,  297  111.  33, 
130  N.  E.  375,  aff'g  217  111.  App. 
376. 
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establish  by  the  greater  weight  of  the  proofs,  that  the  best  in- 
terests of  the  corporation  would  be  subserved  tjiereby.^'' 

§5459.  — Who  may  apply  for  dissolution.  Persons  who 
have  voluntarily  withdrawn  from  membership  in  a  corporation 
not  for  profit  have  no  standing  as  members  to  maintain  a  suit 
in  equity  for  its  dissolution.''^ 

§  5460.  —  Who  may  vote.  In  Michigan  a  resolution  by  the 
directors  calling  for  a  dissolution  must  have  been  made  in  good 
faith  and  by  directors  who  are  not  personially  interested  in  the 
end  sought.  So  a  petition  for  dissolution  will  be  denied  where 
it  appears  that  one  of  two  votes  in  favor  of  the  resolution  for 
dissolution  was  cast  by  a  director  who  is  personally  interested 
in  the  dissolution  to  the  end  that  he  may  get  control  of  the  cor- 
porate business  in  his  own  right.^'' 

§  5463.  —  Procedure  to  accomplish  dissolution.  The  method 
of  procedure  prescribed  by  the  statute  must  be  followed.''*  An 
attempted  surrender  of  the  corporate  charter  at  a  special  stock- 
holders' meeting  of  which  one  of  the  stockholders  has  no  notice, 
and  at  which  he  is  not  present,  is  null  and  void.*^ 

§5464.  Vacating  dissolution.  A  complaint  seeking  to  set 
aside  a  judgment  dissolving  a  corporation  at  the  instance  of  a 
stockholder,  alleging  that  there  was  no  service  of  summons  on 
the  corporation  or  notice  of  any  kind  to  it  nor  to  any  of  its  stock- 
holders in  the  proceeding  in  which  such  judgment  was  rendered, 
that  there  was  no  appearance  by  the  corporation  nor  any  of  the 
stockholders,  and  that  the  stockholder  instituting  the  proceeding 
falsely  represented  to  the  court  that  he  owned  all  of  the  stock  of 
the  corporation  and  that  it  had  no  assets,  shows  that  the  court 
had  no  jurisdiction  and  was  induced  to  enter  the  judgment  by 

25  Stevenson  v.  Sicklesteel  Liun-  ber  Co.,  219  Mich.  18,  188  N.  W. 

ber  Co.,  219  Mich.  18,  188  N.  W.  449. 

449.  28  Clearwater     Citrus     Growers ' 

26 Clearwater     Citrus     Growers'  Ass'n  v.  Andrews,  81  Fla.  299,  87 

Ass'n    V.    Andrews,    81    Fla.    299,  So.    903. 

87  So.  903.  29  Quinn  v.  MeLendon,  152  Ark. 

27  Stevenson  v.  Sicklesteel  Lum-  271,  238  S.  W.  32. 
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said  fraudulent  representations,  and  constitutes  a  direct  attack 
on  the  judgment,  which  was  void  ab  initio.^" 

VI.    INVOLUNTARY  DISSOLUTION   BY   DECREE  OF   COURT 

B.  Grounds  for  Forfeiture 

§  5480,  Grounds  as  enumerated  in  statutes.  The  Federal 
Keserve  Act  provides  for  the  forfeiture  of  the  charter  of  any 
national  bank  which  failed  to  become  a  member  bank  of  the 
federal  reserve  system  within  one -year  after  the  enactment  of 
the  aet.^^ 

§  5483.  Misuser  or  abuse  of  franchises  or  powers — Ultra 
vires  acts.^^  An  exercise  of  corporate  powers  in  excess  \)f 
those  granted  by  law,  where  no  other  penalty  is  provided  by 
law,  constitutes  ground  for  the  forfeiture  of  the  charter  of 
the  corporation  at  the  suit  of  the  state.^*  A  corporation  will 
be  ousted  of  its  franchise  and  dissolved  where  it  carries  on  a 
professional  business  contrary  to  the  statute.** 

§  5488.  —  Trusts  and  combinations  in  restraint  of  trade. 

Anti-trust  statutes  often  provide  for  forfeiture,  at  the  suit  of 
the  state  of  the  charters  of  corporations  which  violate  their 
provisions.*^ 

§  5510.  Suspension  or  abandonment  of  business — ^As  stat- 
utory ground.  In  New  York  where  a  corporation  suspends  its 
ordinary  and  lawful  business  for  a  period  of  one  year,  its  cor- 
porate rights,  privileges  and  franchises  are  forfeited,  and  it  is 
liable  to  dissolution  on  that  ground.'^     In  lUinois  it  is  pro- 

SOKempton   Hotel   Co.   v.   Biek-  Co.,  148  Minn.  20,  180  N.  W.  776. 

etts,  —  Ind.  App.  — ,  132  N.  E.  34  State    ex   rel.    Price   v.   Ohio 

303.  Automobilists '     Protective     Ass'n 

SlEheiner  v  United  States,  276  Co.,   103  Ohio  St.  677,  136  N.  B. 

Fed.  803.  59. 

32  Criminal  prosecution  as  a  con-  36  Nekoosa-Edwards  Paper  Co.  v. 
dition  of  proceeding  for  the  can-  News  Pub.  Co.,  —  Wis.  — ,  182  N. 
cellation  of  a  corporate  charter  for  W.  919. 

violation    of    law    is    the    subject  36  Darling    v.     Service     Transp. 

of  a  note  in  9  A.  L.  R.  106.  Corp.,    118    N.   Y.    Misc.    811,    194 

33  State  V.  W.  L.  Harris  Realty      N.  Y.  Supp.  902. 

1508 


Ch.  64]  FOKFEITUEE,  DISSOLUTION  AND  WlNDING  Up[§  5536 

vided  by  statute  that  the  charters  of  all  insurance  companies 
which,  in  obedience  to  the  decree  of  any  court  shall  cease,  for 
the  period  of  one  year,  to  transact  the  business  for  which 
they  were  organized,  shall  be  deemed  and  held  extinct  in  all 
respects  as  if  they  had  expired  by  their  own' limitation.*' 

D.  Jurisdiction,  Who  May  Sue,  and  Procedure  in  Actions  hy 

Staie 

§  5530.  Jurisdiction  of  courts — Courts   of  equity.     In  the 

absence  of  statutory  authority  courts  of  equity  have  no  juris- 
diction to  decree  a  dissolution  of  a  corporation  or  a  forfeiture 
of  its  charter,**  especially  at  the  suit  of  a  stockholder  **  or  other 
private  person.*"  But  such  jurisdiction  may  be  conferred  upon 
courts  of  equity  by  statute.  So  the  Illinois  statute  gives  courts 
of  equity  power  to  dissolve  corporations  for  good  cause  shown.*i 
And  in  that  state  a  corporation  may  be  dissolved  by  a  court  of 
equity  at  the  instance  of  a  subscriber  for  its  stock,  for  fraud  in 
its  organization.*^ 

§  5532.  Who  may  sue.  A  creditor  who  intervenes  in  a  suit 
by  the  attorney  general  to  dissolve  a  corporation  and  seeks  to 
obtain  the  benefits  thereof  by  obtaining  payment  of  his  judg- 
ment out  of  funds  in  the  hands  of  a  receiver  appointed  in 
such  suit,  cannot  thereafter  contend  that  the  attorney  general 
had  no  authority  to  bring  the  suit,  but  that  it  should  have  been 
brought  by  the  district  attorney  general.** 

§  5536.  Proceedings  to  obtain  forfeiture  and  decree — Plead- 
ing. In  a  proceeding  in  the  nature  of  quo  warranto,  an  in- 
formation against  a  corporation  in  its  corporate  name  to  procure 

37  Decree  enjoining  an  insurance  40  See  §  5541,  infra. 

company  from  further  prosecution  41  Abbott  v.  Loving,  303  111.  154, 

of  its  business  held  a  final  one,  so  135  N.  E.  442. 

that  the  eorppration  was  dissolved  42  Abbott  v.  Loving,  303  111.  154, 

after   the   lapse    of   a   year   from  135  N.   E.   442. 

the  date  thereof.     Ewen  v.  Ameri-  43  State  v.  Colored  Tennessee  In- 

can  Fidelity  Co.,  271  'Fed.  848.  dustrial  School,  144  Tenn.  182,  231 

38  Abbott  V.  Loving,  303  111.  154,  S.    "W.    544. 
135   N.,  E.    442;    People    v.    Greer 

College,  302  111.  538,  135  N.  E.  80. 

39  See  §§  5546-5551,  infra. 
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a  forfeiture  of  its  corporate  franchise  admits  the  existence  of 
the  corporation,  and  its  corporate  existence  cannot  be  con- 
troverted in  the  proceeding.** 

§5540.  —Appeals.** 

E.  Actions  hy  Private  Persons  in  General  for  Dissolution  or 

Forfeiture 

§  5541.  Eight  to  sue.  In  the  absence  of  statute,  a  corporation 
cannot  be  dissolved  at  the  instance  of  an  individual.*®  But  it 
is  within  the  power  of  the  legislature  to  provide  by  statute  for 
the  dissolution  of  a  corporation  at  the  suit  of  an  individual  by 
a  proceeding  in  chancery.*'  An  Illinois  statute  authorizing 
donors  of  property  to  educational  corporations,  organized  at  the 
request  of  such  donors,  to  maintain  a  suit  to  dissolve  the  cor- 
poration and  recover  such  property  where  it  was  diverted  from 
the  designated  purposes,  was  held  to  be  unconstitutional  as  dis- 
criminatory, because  confining  the  right  to  donors  at  whose 
request  the  corporation  was  organized  and  not  extending  it  to 
donors  of  property  for  the  purpose  of  maintaining  corporations 
already  organized.** 

F.  Actions  hy  Minority  Stockholders  to  Ohtaim  Dissolution 

§  5543.  General  riile.  As  a  general  rule  in  the  absence  of 
statute  a  court  of  equity  is  without  authority  at  the  suit  of  a 
stockholder  to  wind  up  the  affairs  of  a  going  corporation.*^ 
Mismanagement  or  misconduct  of  corporate  business  by  officers 
is  not  ground  for  the  appointment  of  a  permanent  receiver  at 
the  suit  of  minority  stockholders  to  wind  up  the  affairs  of  a 

44Baira     v.     Community     High  — ,  189  N.  "W.  359;  In  re  Mee,  — 

School  Dist.,  304  111.  526,  136  N.  E.  S.  D.  — ,  189  N.  W.  675. 

671.  47  People   v.   Greer   College,  302 

46  Appeal   by   intervening   judg-  111.  538,  135  N.  E.  80. 

ment  creditor,  see  State  v.  Colored  48  People   v.   Greer   College,   302 

Tennessee    Industrial    School,    144  111.   538,   135  N.  E.  80. 

Tenn.  182,  231  S.  W.  544.  49  Furrer    v.   Nebraska   Bldg.    & 

46  People   V.   Greer   College,   302  Inv.  Co.,  —  Neb.  — ,   189  N.  W. 

111.  538,  135  N.  E.   80;   Furrer  v.  359;  Totmt  v.  Fagin,  —  Tex.  Civ. 

Nebraska  Bldg.  &  Inv.  Co.,  —  Neb.  App.  — ,  244  S.  W.  1036. 
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solvent  corporation.^"  A  court  of  equity  has  no  jurisdiction  to 
dissolve  a  solvent  corporation  and  wind  up  its  affairs  at  the 
instance  of  minority  stockholders  because  of  alleged  mismanage- 
ment by  its  managing  officer,  where  it  finds  that  he  has  care- 
fully looked  after  and  preserved  the  company 's  property  coming 
into  his  hands,  that  he  has  not  been  guilty  of  fraud  or  dis- 
honesty, '  and  that  he  does  not  contemplate  doing  anything  as  an 
officer  that  he  is  not  lawfully  entitled  to  do.^i 

§5546.  Exceptions  to  rule — ^Difference  of  opinion. ^^    It  is 

proper  to  refuse  to  dissolve  a  brewing  company  at  the  instance 
of  a  minority  stockholder  after  the  taking  effect  of  prohibition 
because  it  proposes  to  engage  in  a  manufacturing  business  with- 
in its  charter  powers,  where  the  majority  favor  such  a  course.^' 

§  5548.  —  Exception  in  case  of  fraud  or  mismanagfement.^* 

A  corporation  may  be  dissolved  at  the  instance  of  minority  stock- 
holders where  it  has  failed  of  its  purposes  because  of  fraudulent 
mismanagement  and  misappropriation  of  its  funds  by  the  ma- 
jority stockholders.®'  "Where  there  has  been  an  abuse  of  trust 
by  reason  of  the  fraudulent  mismanagement  of  those  in  control 
of  the  corporation  which  has  resulted  in  substantial  injury  to  the 
corporate  entity  and  its  minority  stockholders,  a  court  of  equity 
may,  without  statutory  authority,  and  though  the  corporation  is 
not  insolvent,  intervene  by  way  of  receivership,  require  an  ac- 
counting from  the  delinquent  officers,  order  a  sale  of  the  cor- 
porate assets,  and  adjudge  a  dissolution  of  the  corporation.*^ 
Even  in  the  absence  of  statutory  authority,  a  court  of  equity  may 
decree  the  dissolution  of  a  solvent  corporation  at  the  instance 
of  the  owner  of  two-fifths  of  its  stock,  where  the  majority  stock- 
holders have  excluded  him  from  any  part  in  the  management  of 

50  Furrer  v.  Nebraska  Bldg.  &  64  See  Burnett  v.  Smith,  —  Tex. 
Inv.  Co.,  —  Neb.  — ,  189  N.  W.  Civ.  App.  — ,  240  S.  W.  1007, 
359.  quoting    text    in    8   Fletcher    Cye. 

51  Brieton  Mfg.  Co.  v.  Close,  280  Corp.,  §  5548.    ' 

Fed.  297.  66  Henry  v.  Ide,  —  Ala.  — ,  93 

52  Dissolution  of  solvent  corpora-      So.    860. 

tions  because  of  dissensions  among  66  Bed  Bud  Realty  Co.  v.  South, 

stockholders,  see  note  6  Minn.  Law       153  Ark.  380,  241  S.  W.  21. 
Review  409. 

63  Becker  v.  Home  Brewing  Co., 
—  Ind.  App.  — ,  136  N.  E.  847. 
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the  corporation,  have  refused  to  permit  him  to  examine  the  books, 
have  paid  themselves  excessive  salaries  as  officers,  and  have  used 
the  corporate  funds  to  pay  their  private  debts,  and  where,  be- 
cause of  their  ownership  of  the  majority  of  the  stock,  it  is  im- 
possible to  select  an  impartial  and  unbiased  board  of  directors, 
and  there  is  no  possibility  of  reconciling  the  differences  between 
the  parties.^''  In  Illinois  a  corporation  may  be  dissolved  by  a 
court  of  equity  at  the  instance  of  a  subscriber  for  its  stock  for 
fraud  in  its  incorporation  and  organization.^^ 

§  5551.  Statutory  authority  to  sue — Grounds  as  enumerated 
by  statute.  In  New  York  by  express  provision  of  the  statute 
a  petition  may  be  made  for  dissolution  of  a  corporation  where 
the  directors  are  equally  divided  respecting  the  management  of 
its  affairs,  or  where  the  stock  is  equally  divided  into  not  more 
than  two  independent  ownerships  or  interests. ^^ 

0.  Actions  hy  Creditors  to  Ohtain  Dissolution 

§  5563.  Statutory  authority.  In  Alabama  simple  contract 
creditors  may  maintain  a  bill  for  the  dissolution  of  an  insolvent 
corporation  and  the  appointment  of  a  receiver  to  collect  its  assets 
and  distribute  them  among  its  creditors.  And  an  allegation  in 
such  a  bill  that  the  plaintiffs  are  also  stockholders  does  not 
affect  its  equity,  nor  render  it  inconsistent  or  multifarious.®" 

VII.   EFFECT    OF    DISSOLUTION 

§  5564.  Where  not  provided  for  by  statute.  At  common  law 
when  a  corporation  has  been  legally  dissolved  it  is  dead,  and  is 
not  in  existence  for  any  purpose  thereafter. ^^ 

57  Enterprise  Printing  &  Publish-  Abbott  v.  Loving,  303  111.  154,  135 
irig  Co.  V.  Craig,  —  Ind.  App.  — ,       N.  E.  442. 

135   N.   E.    189.  69  In    re    Baumann,    201    N.    T. 

58  As  where  a  promoter  procures  App.  Div.  136,  194  N.  T.  Supp. 
subscriptions  by_  fraud,  makes  243,  aff'd  —  N.  T.  — ,  138  N.  B. 
false  statements  in  the  statement  444. 

of  incorporation  sent  to  the  seere-  60  Jaggers    v.    Howell,    206   Ala. 

tary  of  state,  and  chooses  a  dummy  337,  89  So.  604. 

board    of    directors   who   purchase  61  Ewen    v.    American    Fidelity 

property  from  him  at  an  inflated  Co.,   271   Fed.    848,   decided   under 

valuation,  and  issue  stock  as  fully  the  Illinois   statute. 

paid   when    it    is   not    fully   paid. 
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§  5568.  Effect  on  tenure  of  office  and  powers  of  corporate 
officers.^^  The  president  of  a  dissolved  corporation  has  no  au- 
thority to  sell  property  belonging  to  it,  where  the  statute  makes 
the  directors  of  a  dissolved  corporation  its  trustees  for  winding 
up  its  affairs  and  gives  them  power  to  sell  its  property.^'  Where 
a  director  who  is  also  the  cashier  of  a  national  bank  which  goes 
into  voluntary  liquidation  does  not  resign  his  office,  he  retains  his 
confidential  relations  to  the  corporation  and  its  stockholders,  in 
the  absence  of  an  agreenient  to  the  contrary,  though  his  salary 
as  cashier  ceases.^*  Services  performed  by  the  cashier  of  a 
national  bank  in  collecting  and  disbursing  funds  with  the  con- 
sent of  the  liquidating  agent  pending  a  voluntary  liquidation 
are  not  outside  the  scope  of  his  duties  as  cashier,  so  as  to  bring 
him  within  the  rule  that  an  officer  rendering  services  outside  the 
scope  of  his  regular  duties  may  recover  compensation  therefor, 
although  not  provided  for  by  express  contract,  if  the  circum- 
stances are  such  as  to  raise  an  implied  contract.^^ 

§  5575.  Effect  on  power  to  contract — General  rule.  In  Cali- 
fornia the  statute  expressly  provides  that  contracts  attempted 
to  be  made  by  a  corporation  after  forfeiture  of  its  charter  or 
suspension  of  its  rights,  powers  and  privileges  for  failure  to  pay 
its  license  and  franchise  taxes  shall  be  void.^*  The  sole  stock- 
holder of  a  corporation  which  has  forfeited  its  charter  for  failure 
to  pay  its  license  tax  may  enforce  a  contract  made  by  him  in 
its  name  after  such  forfeiture,  though  the  other  party  believes 
that  he  is  contracting  with  the  corporation  where  his  rights  are 
in  no  manner  prejudiced  thereby.^' 

62  Liability  of  directors  to  ae-  liquidating  bank  or  its  liquidating 
count  for  profits  where  business  agent  and  its  cashier  to  pay  the 
continued  after  dissolution,  see  latter,  who  was  also  a  director  and 
§  5649,  infra.  a  heavy  stockholder,  compensation 

63  Burgess  Battery  Co.  v.  Solar  for  services  in  the  work  of  liqui- 
Light  Co.,  266  Ted.  368.  dation.      Nebraska    Nat.   Bank    v. 

64  Nebraska  Nat.  Bank  v.  Union  Union  Stockyards  Nat.  Bank,  — 
Stockyards  Nat.  Bank,  —  Neb.  — ,  Neb.  — ,  187  N.  W.   883. 

187  N.  W.  883.  66  Van    Landingham    v.    United 

65  Nebraska  Nat.  Bank  v.  Union  Tuna  Packers,  —  Cal.  — ,  208  Pac. 
Stockyards  Nat.  Bank,  —  Neb.  — ,       973. 

187  N.  W.   883.  67AIexson   v.    Steward,   —   Cal. 

Circumstances  held  not  such   as       App.  — ,  203  Pae.  423. 
to  imply  a   contract  between   the 
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§  5577.  Effect  as  extinguishing  debts  owing  by  or  to  corpo- 
ration. Dissolution  does  not  extinguish  debts  or  liabilities  of 
the  dissolved  corporation  ®*  nor  debts  owing  to  it.^®  So  an  in- 
debtedness of  a  corporation  to  the  federal  government  for  in- 
come and  excess  profits  taxes  is  not  extinguished  by  its  dissolu- 
tion.'"' It  is  sometimes  expressly  provided  by  statute  that  dis- 
solution shall  not  extinguish  debts  owing  by  or  to  the  corpora- 
tion,'^ or  that  dissolution  for  any  cause  whatever  shall  not 
take  away  or  impair  any  remedy  given  against  the  corporation, 
its  stockholders  or  officers,  for  any  liabilities  incurred  previous 
to  its  dissolution.''^  Dissolution  of  a  corporation  by  operation 
of  law  for  failure  to  pay  its  license  tax  does  not  have  the  effect 
of  maturing  its  obligations.'" 

§  5578.  Effect  of  dissolution  on  existing  contracts — In  gen- 
eral.''* In  Illinois  the  appointment  of  a  receiver  for  an  in- 
solvent surety  company  in  a  suit  brought  by  its  stockholders  to 
dissolve  it  does  not  relieve  it  from  liability  on  surety  bonds 
previously  executed  by  it.''^ 

§  5579.  —  Where  dissolution  is  voluntary.  A  license  to  a 
corporation  to  use  a  patented  invention  expires  when  it  decides 
to  go  into  liquidation  and  ceases  business  for  that  purpose.''^ 

68  Quinn  v.  McLendon,  152  Ark.  incorporation  act  of  Illinois  and 
271,  238  S.  W.  32.  of   the    act   relating   to    insurance 

In   Georgia   contract   obligations  companies  to  this  effect  are  incor- 

survive  the  dissolution  of  the  cor-  porated  by  reference  into  the  act 

poration     and    may    be     enforced  relating      to      surety      companies, 

against     its     assets.       Benton     v.  Evans   v.   Illinois   Surety   Co.,   298 

American    Nat.    Bank    of    Macon,  111.  101,  131  N.  E.  262. 

276   Fed.   368.  73  Sherman  v.  S.  K.  D.  Oil  Co., 

69  It  does  not  release  an  officer  185  Cal.  534,  197  Pac.  799;  Cali- 
from  liability  for  a  previous  mis-  fornia  Nat.  Supply  Co.  v.  Dins- 
appropriation  of  corporate  assets  more,  52  Cal.  App.  513,  199  Pac. 
in   violation    of   his   trust.     Buseh  552. 

V.  Eiddle  Co.,  92  N.  J.  Eq.  265,  114  '74  Effect    in    California    of    f or- 

Atl.  848.  feiture   of   charter   upon  contracts 

70  Quinn  v.  McLendon,  152  Ark.  with  third  persons  is  the  subject 
271,  238  S.  W.  32.  of  a  note  in  11  Cal.  Law  Review  40. 

71  Chatham  v.  Mecklenburg  75  Evans  v.  Illinois  Surety  Co., 
Realty  Co.,  180  N.  C.  500,  105  S.  298  111.  101,  131  N.  E.  262,  aff'g 
E.  329.  220   111.   App.    199. 

72  The  provisions  of  the  general  76  Keystone     Type     Foundry    v, 
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§  5583.  —  Leases.''''  Dissolution  of  a  corporation  does  not 
terminate  a  lease  to  it  unless  the  lease  so  provides.''* 

§  5585.  —  Effect  of  contingent  claims.  Of  course  statutory 
provisions  in  respect  to  the  effect  of  dissolution  are  controlliiig.'" 
In  Illinois  the  appointment  of  a  receiver  for  an  insolvent  surety 
company  in  a  suit  brought  by  its  stockholders  to  dissolve  it  does 
not  relieve  it  from  liability  on  surety  bonds  previously  executed 
by  it,  and  where  the  bond  is  breached  after  the  appointment  of 
the  receiver  and  the  amount  of  the  resulting  obligation  is  ascer- 
tained, a  claim  therefor  should  be  allowed  if  presented  within 
two  years.*" 

§  5589.  Effect  on  stockholders — ^Liability  of  stockholders 
where  business  continued  as  usual  after  dissolution.*^ 

§  5591.  ~ —  Vesting  of  title  to  corporate  assets  in  stockholders. 

On  forfeiture  of  the  charter  of  a  corporation,  its  stockholders 
are  immediately  vested  with  a  right  to  have  its  affairs  settled 
by  its  former  directors,  designated  by  the  statute  as  trustees 
for  that  purpose,  and  to  have  the  property  remaining  after  such 
settlement  distributed  among  them  according  to  their  respective 
interests.  And  this  is  true  whether  they  have  the  equitable  title 
to  the  property,  subject  to  a  charge  in  favor  of  creditors  to  be  en- 

Fastpress  Co.,  272  Fed.  242,  rev'g  gage  covering  all  of  its  property 
263  Fed.  99.                                         '    was  foreclosed  and  the  corporation 

77  Effect  upon  lease   of   dissolu-  had  liquidated  and  ceased  to  exist, 
tion    of    corporate    lessee    is    the  Bonner-Miller  Mfg.   Co.  v.  Silver- 
subject  of  a  note  in  17  A.  L.  E.  burg  (Mo.  App.),  232  S.  W.  734 
532.  That  leases  pass  to  and  may  be 

78  Cummington  Eealty  Associates  enforced  by  the  stockholders,  see 
V.  Whitten,  —  Mass.  — ,  132  N.  E.  §  5593,  infra. 

53;  Capital  Garage  Co.  v.  Powell,  79  Evans  v.  Illinois  Surety  Co., 

—  Vt.  — ,  118  Atl.  524.  298  111.  101,  131  N.  E.  262,  aff'g 

Where  a  lease  provided  that  it  220  111.,  App.  199. 
should  become  void  at  the  election  80  Evans  v.  Illinois  Surety  Co., 
of   the    lessor   if   the    corporation  298  111.  101,  131  N.  E.   262,  aff'g 
lessee  should  become  insolvent,  or  220  111.  App.  199. 
bankrupt,  or  make  an  assignment  81  See   §  5598,  infra, 
for  the  benefit  of  its  creditors,  it  Personal  liability  of  persons  do- 
was   held    that   there    was    a    sur-  ing  business  in  the  name  of  a  dor- 
render  of  possession  by  the  lessee  mant  corporation  is  the  subject  of 
by  operation  of  law,  where  a  mort-  a  note  in  18  A.  L.  E.  282. 
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forced  by  tlie  statutory  trustees,  or  the  legal  title  subject  to  a 
power  in  the  trustees  to  dispose  of  so  much  thereof  as  may  be 
necessary  to  pay  creditors.**  The  property  of  a  dissolved  cor- 
poration after  its  creditors  are  paid  belongs  to  its  stockholders 
in  proportion  to  their  holdings.**  After  all  of  the  corporate 
debts  have  been  paid  and  discharged,  and  if  no  receiver  has 
been  appointed,  all  of  its  remaining  property  of  every  descrip- 
tion belongs  to  its  stockholders  as  tenants  or  owners  in  common, 
and  is  a  trust  fund  which  equity  will  protect  for  their  benefit.** 
According  to  some  courts  on  dissolution  they  take  the  legal  title 
to  the  property,  subject  to  the  payment  of  the  corporate  debts. *^ 
Upon  dissolution  of  a  corporation  its  stockholders  succeed  to  its 
rights  and  obligations  in  an  unexpired  leasehold  estate  belonging 
to  it.*^  And  after  all  claims  and  demands  against  the  corpora- 
tion have  been  satisfied,  they  are  the  legal  or  equitable  owners 
of  their  respective  interest  in  its  real  estate  and  are  entitled  to 
the  possession  of  the  same.*'' 

§  5593.  EiFect  of  dissolution  as  regards  corporate  property 
and  conveyances — ^Modern  rule.**  Where  stock  in  a  new  cor- 
poration is  paid  for  by  the  transfer  of  property  belonging  to  an 
old  corporation  whose  charter  has  expired,  and  issued  in  the 
name  of  an  individual,  it  will  be  taken,  in  the  absence  of  counter- 
vailing evidence,  that  there  is  a  resulting  trust  with  the  in- 
dividual as  the  trustee  and  the  old  corporation  as  the  bene- 
ficiary.*® The  mere  fact  that  such  stock  was  issued  in  con- 
sideration of  the  transfer  of  property  belonging  to  an  old  cor- 
poration does  not  give  rise  to  a  resulting  trust  in  the  stock  in 
favor  of  the  old  corporation,  but  to  give  rise  to  such  a  trust,  as 
distinguished  from  a  constructive  trust,  it  must  appear  that,  as 

82  Eossi  V.  Caire,  186  Cal.  544,  86  Cummington  Realty  Associates 
199  Pac.  1042.  v.  Whitten,  —  Mass.  — ,  132  N.  E. 

83  Cappucio  V.  Caire,  —  Cal.  — ,  53 ;  Capital  Garage  Co.  v.  Powell, 
209  Pac.  367;  "Washington  Fire  Co.  —  Vt.  — ,  118  Atl.  524. 

V.  Yates,  —  Del.  Ch.  — ,  115  Atl.  87  Cappucio  v.  Caire,  —  Cal.  — , 

365;   Grady  v.  Day,  104  Ore.  340,  209   Pae.    367. 

206  Pac.  855.  88  See    §5591,    supra. 

84  Cummington  Realty  Associates  89  Lezinsky  v.  Mason  Malt 
V.  "Whitten,  —  Mass.  — ,  132  N.  "Whiskey  Distilling  Co.,  185  Cal. 
E.  53.  240,  196  Pae.  884. 

86  Gardiner   v.   Automatic   Arms 
Co.,   275   Fed.    697. 
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between  the  stockholder  and  the  old  corporation,  it  was  intended 
that  he  should  acquire  and  hold  the  stock  for  it,  and  hence  no 
such  trust  arises  where  the  stockholder  believes  that  the  prop- 
erty transferred  for  the  stock  belongs  to  him  or  to  his  father, 
since  in  such  case  there  is  no  intent  to  hold  it  for  the  corpora- 
tion.^" No  presumption  of  intent  to  hold  for  the  corporation 
arises  where  the  stockholder  does  not  know  that  the  corporation 
furnished  the  consideration,  and  the  fact  that  he  was  a  director 
of  the  corporation  at  the  time  does  not  necessarily  show  such 
knowledge,  especially  where  the  corporation  had  been  practical- 
ly defunct  for  a  number  of  years.^^ 

§  5594.  —  Rule  govemingf  nonstock  and  eleemosynary  cor- 
porations. The  doctrine  of  reverter  has  been  repudiated  in 
Delaware  in  the  case  of  a  fire  engine  company.®^  In  Illinois 
on  dissolution  of  a  charitable  corporation,  such  as  a  college,  prop- 
erty given  to  it  reverts  to  the  donor  or  his  heirs.*'  The  provi- 
sion of  the  Georgia  statute  for  'the  distribution  of  the  property  of 
a  dissolved  corporation  among  its  members  after  the  payment 
of  its  debts  does  not  apply  to  the  disposition  of  the  property 
of  a  dissolved  military  company,  which  is  a  nonstock  corporation 
organized  for  the  accomplishment  of  certain  public  purposes, 
and  its  members  cannot  maintain  a  suit  to  compel  distribution 
of  its  property  to  them.'* 

§  5596.  —  Transfers  by  or  to  corporation  after  dissolution. 

A  corporation  has  no  power  to  dispose  of  its  property  after  a 
forfeiture  of  its  charter  has  been  declared.®^ 

§  5598.  Effect  of  dissolution  as  regards  liability  for  torts — 
Torts  committed  after  dissolution.  Where  a  corporation  whose 
charter  has  expired  has  not  even  a  de  facto  corporate  existence, 
former  stockholders  and  officers  who  continue  to  carry  on  its 

SOLezinsky      v.      Mason      Malt  93  People   v.    Greer   College,    302 

Whiskey   Distilling   Co.,    185    Cal.  111.  538,  135  N.  E.  80. 

240,   196   Pae.  884.  94  Clarke  v.  Armstrong,   151  Ga. 

SlLezinsky      v.      Mason      Malt  105,   106  S.  E.  289. 

Whiskey   Distilling    Co.,    185    Cal.  95  Los  Angeles  &  Arizona  Land 

240,  196  Pae.  884.  Co.  v.  Marr,  187  Cal.  126,  200  Pac. 

92  Washington  Pire  Co.  v.  Tates,  1051. 
—  Del.  Ch.  — ,  115  Atl.  365. 
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business  in  the  corporate  name  after  such  expiration  are  in- 
dividually liable  for  torts  committed  by  them  while  so  doing,  but 
the  other  stockholders  are  not.  The  rule  that  corporate  exist- 
ence cannot  be  questipned  collaterally  does  not  prevent  the  in- 
jured party  from  holding  the  responsible  officers  and  stockholders 
personally  liable  under  such  circumstances.^^ 

§  5601.  Effect  on  power  of  corporation  to  sue  or  to  be  sued 
— Rule  independently  of  statute.  At  common  law  a  corpora- 
tion which  has  become  defunct  by  the  expiration  of  its  charter 
or  by  voluntary  dissolution  and  surrender  of  its  charter  cannot 
be  sued  at  law.^' 

§  5603.  —  Bankruptcy  proceedings." 

§  5604.  —  Actions  as  prohibited  by  statute.  In  California 
a  corporation  whose  rights,  powers  and  privileges  are  sus- 
pended for  failure  to  pay  its  franchise  and  license  taxes  has  no 
power  to  institute  or  maintain  actions.'^ 

§  5605.  —  Rule  under  modern  statutes.  The  New  York 
statute  continues  the  existence  of  corporations  which  have  been 
volimtarily  dissolved  for  the  purpose  of  paying,  satisfying  and 
discharging  any  existing  debts  or  obligations,  and  provides  that 
for  the  purpose  of  enforcing  such  debts  or  obligations  the  cor- 
poration may  sue  and  be  sued  until  its  business  and  affairs  are 
fully  adjusted  and  wound  up.  "Debts  or  obligations,"  as  here 
used,  includes  a  liability  of  the  corporation  for  breach  of  a  cove- 
nant against  incumbrances  in  a  conveyance.^    Under  this  statute 

96Bonfils  V.  Hayes,  —  Colo.  — ,  Transp.  Co.,   231  N.   Y.   18,  16  A. 

201   Pac.    677.  L.  E.  1059,  131  N.  E.  554,  rev'g  190 

97  See  Lynchburg  Colliery  Co.  v.  N.  Y.  App.  Div.  939',  179  N.  Y. 
Gauley  &  E.  By.  Co.,  —  W.  Va.  — ,  Supp.  914,  TeaTgument  denied  231 
114  S.  E.  462.  N.  Y.  598,  132  N.  B.  903.     And  see 

98  Application  for  voluntary  dis-  Sherill  Hardwood  Lumber  Co.  v. 
solution  as  an  act  of  bankruptcy.  New  York  Bottle  Bok  Co.,  118  N. 
see  §5192,  supra.  Y.  Mise.  636,  195  N.  Y.  Supp.  22. 

89  Eausome-Crummey  Co.  v.  Su-  Liability  for  breach  of  such   a 

perior  Court,  —  Cal.  — ,  205  Pac.  covenant   is   a   debt   or   obligation 

446.  .existing  when   the   corporation   is 

1  City    of    New    York    v.    New  dissolved  where  the  incumbrancer 

York    &    S.    B.    Ferry    &    Steam  is  in  possession  at  that  Ume.    City 
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the  corporation  may  set  up  a  counterclaim  in  an  action  against 
it.*  In  that  state  a  corporation  in  process  of  voluntary  dissolu- 
tion may  sue  or  be  sued  pending  the  winding  up  of  its  affairs.* 
Under  the  Colorado  statute  providing  that  the  dissolution  of 
corporations  shall  not  take  away  or  impair  any  remedy  given 
against  such  corporations,  their  stockholders,  or  officers,  for  any 
liabilities  incurred  previous  to  dissolution,  the  dissolution  of  a 
hotel  corporation  does  not  affect  the  remedies  of  the  owner  of  a 
trunk  held  by  it  under  an  innkeeper's  lien  or  a  pledge  for  con- 
version of  the  same.  The  owner  may  make  a  tender  of  the 
amount  due  the  company  and  demand  a  return  of  the  property 
after  the  dissolution  has  taken  place,  and  maintain  trover  for 
the  conversion  of  the  property  in  case  the  demand  is  refused.* 
In  Georgia  a  statute  provides  that  the  dissolution  of  a  corpora- 
tion shall  not  operate  to  extinguish  any  demand  or  cause  of  ac- 
tion against  it,  whether  arising  from  contract  or  tort,  and  that 
suits  for  the  enforcement  thereof  may  be  instituted  and  enforced 
against  it  in  any  court  having  jurisdiction  thereof  at  the  time 
of  its  dissolution  to  the  same  extent  as  if  it  were  still  undis- 
solved.* A  "West  Virginia  statute  has  been  construed  to  extend 
the  life  of  a  dissolved  corporation  for  all  purposes  of  suits  at 
law  or  in  equity  to  vindicate  the  rights  of  third  persons  against 
it  respecting  its  contracts  or  torts.®  Officers  of  a  national  bank 
in  process  of  voluntary  dissolution  may  sue  on  a  note  belonging 
to  the  bank  in  the  name  of  the  bank.' 

of  New  York  v.  New  York  &   S.  upon  it  or  its  directors  before  such 

B.  Ferry  &  Steam  Transp.  Co.,  231  a    suit    can    be    maintained     (see 

N.  Y.  18,  16  A.  L.  E.  1059,  131  N.  §  4068,  supra). 

E.  554,  rev'g  190  N.  Y.  App.  Div.  4  Button  Hotel  Co.  v.  Fitzpatrick, 

939,  179  N.  Y.  Supp.  914,  reargu-  69  Colo.  229,  193  Pae.  549. 

ment  denied  231  N.  Y.  598,  132  N.  5  Dixie   Mfg.   Co.   v.   Kicks,    153 

E.  903.  Ga.  364,  112  S.  E.  870. 

2  Grand  St.  Realty   Co.   v.   XJni-  6  Lynchburg      Colliery      Co.      v. 

versal  Textile  Co.,  191  N.  Y.  Supp.  Gauley  &  E.  Ey.  Co.,  —  W.  Va.  — , 

655.  114   S.   E.   462. 

8  Security  Trust  Co.  of  Eochester  •   7  That  such  a  bank  is  liquidat- 

V.  Pritchard,  190  N.  Y.  Supp.  871.  ing   its   affairs    and   is   under    the 

It  is  a  necessary  party  defend-  supervision   of   the   comptroller   of 

ant  to  a   stockholder's  suit  to  re-  the  currency  does  not  negative  its 

cover  losses  due  to  fraudulent  acts  right    to    sue    in    its    own    name, 

of    directors    (see    §4081,    supra),  where  it   does  not  appear   that  it 

and  a  demand  to  sue  must  be  made  was  insolvent  or  in  the  hands   of 
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§  5606.  —  Eight  to  sue  after  expiration  of  statutory  exten- 
sion of  corporate  life.  Upon  the  expiration  of  the  statutory 
period  of  extension  the  corporation  becomes  absolutely  defunct, 
and  cannot  thereafter  either  maintain  or  defend  a  suit  to  which 
it  was  a  party.*  Actions  then  pending  against  it  abate,  and  a 
judgment  subsequently  rendered  against  it  in  such  an  action  is 
void,*  and  its  appeal  from  such  a  judgment  will  be  dismissed.^" 

§  5608.  —  Upon  whom  process  may  he  served  where  corpora- 
tion is  dissolved.  It  is  generally  held  that  when  an  action  or 
suit  may  be  brought  against  a  corporation  after  its  dissolution, 
process  may  be  served  upon  the  same  persons  upon  whom  it 
might  have  been  served  before  dissolution.^^ 

§  5611.  Judgment  and  execution  after  dissolution.^^  judg. 
ment  cannot  be  rendered  against  a  corporation  which  has  been 
dissolved.^*  And  a  judgment  rendered  in  favor  of  ^*  or  against  ^* 
a  corporation  after  its  dissolution  in  an  action  brought  before 
its  dissolution  is  void.  Defaults  and  an  interlocutory  default 
judgment  in  favor  of  a  corporation  whose  charter  has  expired 
are  null  and  void.^® 

§  5612.  Appeal  or  writ  of  error  after  dissolution.^''  An  at- 
tempted appeal  in  the  name  of  a  corporation  whose  charter  has 

a   receiver.     Fredericksen   v.   City  10  Gamer  Co.  v.  Gamage,  —  Tex. 

Nat.  Bank  of  Omaha,  —  Colo.  — ,  Civ.  App.  — ,  241  S.  W.  736. 

203    Pac.    659.  11  See  Lynchburg  Colliery  Co.  v. 

8  Gamer  Co.  v.  Gamage,  —  Tex.  Gauley  &  E.  Ey.  Co.,  —  W.  Va/  — , 
Civ.  App.  — ,  241  S.  W.  736.  114  S.  E.  462. 

9  Ewen     v.     American     Fidelity  12  See   also   §  5606,   supra. 

Co.,  271  Fed.  848.  13  White  v.  Texas  Motor  Car  & 

This    is    true    of    an    insurance  Supply  Co.,  —  Tex.  Com.  App.  — , 

company    whose    charter    becomes  228  S.  W.  138,  aff'g  —  Tex.  Civ. 

extinct   under  the   Illinois   statute  App.  — ,  203  S.  W.  441. 

as  a  result  of  its  failure  to  trans-  14  Sissell    v.    Sihler    Serum    Co., 

act  business' for  a  year,  though  the  108  Kan.  52,  194  Pac.  311. 

section  providing  for  such  extine-  15  Ewen    v.     American    Fidelity 

tion  further  provides  that  it  shall  Co.,    271   Fed.    848. 

not    be    construed    to    relieve    the  ISHolter    v.    Hauser,    33    Idaho 

company  from  its  liabilities  to  its  406,  195  Pac.  628. 

creditors.     Ewen  v.  American  Fi-  17  See   also   §  5606,   supra, 
delity  Co.,  271  Fed.  848. 
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expired  confers  no  jurisdiction  on  the  appellate  court,  and  will 
be  dismissed  on  the  court's  own  motion.^* 

§  5613.  Effect  of  dissolution  pendente  lite — Independently  of 
statute,^*  At  common  law  the  dissolution  of  a  corporation  abates 
actions  pending  against  it.*' 

§  5614.  —  Statutory  provisions.  Under  the  North  Carolina 
statute  dissolution  does  not  abate  pending  actions  against  the 
corporation.'^^  In  California  a  corporation  whose  rights,  powers 
and  privileges  have  been  suspended  for  failure  to  pay  its  fran- 
chise and  license  taxes  cannot  receive  notice  of  entry  of  judg- 
ment against  it  nor  give  notice  of  intention  to  move  for  a  new 
trial  during  the  period  of  suspension,**  and  hence  its  act  in 
attempting  to  give  a  notice  of  intention  to  move  for  a  new  trial 
cannot  operate  as  a  waiver  of  notice  of  entry  of  judgment.*^ 

§  5616.  —  Statutes  as  applicable  to  foreign  corporations,** 

§  5617.  —  Substitution  of  parties.  In  New  York,  where  a 
ccJrporation  is  dissolved  pending  an  action  against  it,  and  all 
of  its  assets  are  distributed  among  its  stockholders  without  mak- 
ing any  provision  for  the  payment  of  the  plaintiff's  claim,  the 
court  may  permit  its  directors,  as  statutory  trustees,  to  be 
brought  in  as  defendants.*^  In  California  where  an  action  is 
brought  against  a  corporation  which  has  forfeited  its  franchise 
for  nonpayment  of  its  license  tax,  the  plaintiff  is  entitled  to  have 
the  names  of  its  directors  as  trustees  substituted  as  defendants 
and  may  prosecute  such  action  to  final  judgment  after  the  re- 
vival of  the  corporation.**    A  new  corporation  which  claims  to  be 

18  Holier  v.  Hauser,  33  Idaho  perior  Court,  —  Cal.  — ,  205  Pac. 
406,   195   Pae.    628.  446. 

19  Effect  of  expiration  of  statu-  23  Ransome-Crummey  Co.  v.  Su- 
tory  period  of  extension  of  ex-  perior  Court,  —  Cal.  — ,  205  Pae. 
istence,  see  §  5606,  supra.  446. 

20  Eweu    V.    American    Fidelity  24  See  §  5810,  infra. 

Co.,  271  Fed.  848;  Sissell  v.  Sihler  26Sherill  Hardwood  Lumber  Co. 

Serum  Co.,  108  Kan.  52,  194  Pac.  v.  New  York  Bottle  Box  Co.,  118 

311.     ,  N.  T.  Mise.  636,  195  N.  Y.  Supp. 

21  Chatham       v.        Mecklenburg  22. 

Realty  Co.,  180  N.   C.  500,   105   S.  26  North    Confidence    Mining    & 

E.  329.  Development  Co.  v.  Fitch,  —  Cal. 

22  Eansome-Crummey   Co.   v.   Su-       App.  — ,  208  Pae.  328. 
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the  successor  of  a  corporation  whose  charter  expires  pending  an 
action  to  which  it  is  a  party  cannot  invoke  further  action  of  the 
court  in  such  action  until  it  has  been  substituted  as  a  party .2'' 
And  where  a  new  corporation  which  succeeds  to  the  rights  and 
liabilities  of  a  corporation  which  is  dissolved  pending  an  action 
against  it  conducts  the  defense  from  that  point  without  disclos- 
ing to  the  court  or  the  plaintiff  the  fact  of  such  dissolution  or 
the  existence  of  a  new  corporation  until  after  a  judgment  has 
been  entered  for  the  defendant,  the  court  has  authority  at  the 
same  term,  on  motion  of  the  plaintiff,  to  set  aside  the  proceedings 
subsequent  to  the  time  when  the  original  plaintiff  ceased  to  ex- 
ist, and  to  require  the  action  to  proceed  from  that  point  as  one 
against  the  new  corporation.^* 

§  5618.  Power  of  legislature  to  revive  corporation  after  dis- 
solution.^' The  interest  of  the  stockholders  in  the  property  of 
a  dissolved  corporation  is  a  vested  property  right,  and  although 
the  legislature  has  power  to  authorize  the  remission  of  forfei- 
tures and  the  reinstatement  of  corporations  whose  charters  have 
been  forfeited  as  corporations,  if  there  is  no  statute  authorizijig 
such  remission  and  reinstatement  at  the  time  when  a  forfeiture 
occurs  and  the  corporation  ceases  to  exist,  the  legislature  can- 
not thereafter  provide  for  the  remission  of  the  forfeiture  and  the 
rehabilitation  of  the  corporation  as  against  nonconsenting  stock- 
holders, since  to  do  so  would  impair  their  vested  rights.*" 

In  California  where  a  corporation  is  dissolved  as  a  result  of 
nonpayment  of  a  license  tax,  its  revival  by  payment  of  the  tax 
as  authorized  by  law  fully  reinstates  it  with  all  its  powers,  duties 
and  obligations.'*  But  revival  of  the  corporate  rights,  powers 
and  privileges  of  such  a  corporation  does  not  validate  acts  at- 
tempted during  the  period  of  suspension.'*  So  it  does  not 
validate  a  notice  of  entry  of  judgment  against  the  corporation 

ZT  Holter    V.    Hauser,    33    Idaho  31  Talcott  Land  Co.  v.  Hershiser, 

406,    195   Pac.    628.  184  Cal.  748,  195  Pae.  653. 

28  Sissell    V.    Sihler    Serum    Co.,  32  Van    Landingham    v.    United 

108    Kan.    52,    194    Pae.    311.  Tuna  Packers,  —  Cal.  — ,  208  Pae. 

89  See    also    §414,    supra.  973;  Eansome-Crummey  Co.  v.  Su- 

30  Their  rights  vest  immediately  perior  Court,  —  Cal.  — ,  205  Pae. 

upon  the  forfeiture  where  there  is  446. 
no  existing  provision  for  rehabili- 
tation.   Rossi  V.  Caire,  186  Cal.  544, 
199  Pac.  1042. 
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attempted  to  be.  given  to  it,  nor  a  notice  of  intention  to  move  for 
a  new  trial  given  by  it,  during  such  period.'* 

VIII.    PROCEDURE  AND    ACTS    CONNECTED    WITH    WINDING    UP 

A.  In  General 

§  5620.  Statutory  provisions  for  winding  up.  A  proceeding 
under  the  New  York  statute  for  dissolution  of  a  corporation  on 
account  of  equally  divided  control  must  .be  conducted  strictly 
in  accordance  with  the  statute.'*  In  such  a  proceeding,  where, 
after  an  order  to  show  cause,  returnable  before  a  referee,  has 
been  made,  published  and  served  as  required  by  the  statute,  the 
referee  resigns,  the  court  may  appoint  a  new  referee  and  direct 
him  to  attend  at  the  time  and  place  of  the  hearing  originally 
fixed,  without  making  a  new  order  for  such  hearing  or  further 
publication  or  service  of  the  order  to  show  cause  or  of  the  order 
appointing  the  new  referee.'* 

§  5622.  Right  of  creditors  to  sue— In  general.'^  Where  a 
corporation  voluntarily  goes  into  liquidation,  its  assets  become  a 
trust  fund  for  the  payment  of  its  debts  and  then  for  distribution 
among  its  stockholders.  If  they  are  misapplied  by  it,  or  its 
officers,  or  a  person  chosen  as  its  liquidating  agent,  they,  and  all 
persons  aiding  and  assisting  in  the  misapplication  with  knowl- 
edge of  the  misapplication,  are  liable  to  any  person  injured  there- 
by, and  a  suit  in  equity  will  lie  in  behalf  of  such  injured  per- . 
son  to  recover  such  misapplied  trust  funds."    It  is  sometimes 

38  Eansome-Crummey  Co.   v.  Su-  Edgewood  Coal  Co.,  91  W.  Va.  44, 

perioi  Court,  —  Cal.  — ,  205  Pae.  112  S.  E.  191. 
446.  37  Where     a     bank     decides     to 

31  In    re    Baumann,    201    N.    T.  liquidate    its    affairs    through    an- 

App.   Div.    136,    194    N.    Y.    Supp.  other    bank,   and   pursuant   to    an 

243,  aff'd  —  N.  T.  — ,  138  N.  B.  agreement     between     them     turns 

444.  over  all  of  its  assets  to  the  latter, 

36  In    re    Baumann,    201    N.    Y.  and  the  fund  received  therefor  is 

App.    Div.    136,    194   N.    Y.    Supp.  distributed    without    paying   taxes 

243,  aff'd  —  N.  Y.  — ,  138  N.  E.  due  at  the  time   of  the  transfer, 

444.  the   state   arid   county   may   main- 

36  As  to  whether  the  statute  of  tain  a  suit  in  equity  against  both 

limitations   ceases   to   run   against  banks    and   the   liquidating    agent 

a  claim  against   a   corporation   on  of   the   liquidating   corporation   to 

its     dissolution,     see     Parriott     v.  recover    the    amount    of    the    tax. 
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expressly  provided  by  statute  that  dissolution  for  any  cause 
whatever  shall  not  take  away  or  impair  any  remedy  given  to 
creditors  against  the  corporation,  its  stockholders  or  ofScers,  for 
any  liabilities  incurred  previous  to  its  dissolution.^*  A  stock- 
holder may  interpose  the  defense  of  the  statute  of  limitations  or 
any  other  defense  against  the  claim  of  a  creditor  or  other  person 
seeking  to  participate  in  the  distribution  of  the  assets  of  a  dis- 
solved corporation  in  the  hands  of  liquidating  trustees.'^ 

§  5623.  —  Actions  hy  creditors  against  stockholders  who 
have  received  assets  on  distribution.  Where  the  assets  of  a 
dissolved  corporation  have  been  distributed  among  its  stock- 
holders, its  creditors  may  hold  them  liable  to  the  extent  of  the 
assets  received  by  them.*"  An  attempted  voluntary  dissolution 
and  a  distribution  of  assets  among  the  stockholders  and  directors 
in  order  to  evade  payment  of  any  judgment  that  may  be  re- 
covered in  a  pending  action  against  the  corporation  is  an  at- 
tempted fraud,  and  where  the  plaintiff  in  such  action  recovers 
judgment,  he  may,  after  a  return  of  an  execution  against  the  cor- 
poration unsatisfied,  maintain  a  creditors'  bill  against  one  or 
more  of  them  to  charge  them  to  the  extent  of  the  assets  so  re- 
ceived.*^ Where  a  stockholder  of  a  dissolved  corporation,  who 
receives  all  of  its  assets  and  assumes  all  of  its  liabilities,  con- 
tinues to  defend  a  suit  pending  against  it  in  its  name  for  many 
years  without  disclosing  the  fact  of  its  dissolution  to  the  adverse 
party,  the  statute  of  limitations  does  not  run  against  his  in- 
dividual liability  for  the  claim  which  is  the  basis  of  such  suit 
until  the  adverse  party  discovers  that  the  corporation  has  been 
dissolved.*^ 

.  Citizens'     &     Southern     Bank     v.  stockholders     to     contribution     as 

State,  151  6a.  696,  108  S.  E.  161.  between     themselves.      Benton     v. 

38  Evans  v.   Illinois   Surety   Co.,  American    Nat.    Bank    of    Macon, 

298  111.  101,  131  N.  E.  262.  276  Fed.  368. 

89  Parriott  v.  Edgewood  Coal  That  they  are  liable  to  this  ex- 
Co.,  91  W.  Va.  44,  112  S.  E.  191.  tent   on  the  statutory'  liability  of 

40  Benton      v.     American     Nat.  the    corporation    as    a    stockholder 

Bank    of    Macon,    276    Fed.    368;  in  another  corporation,  see  §4189, 

Quinn  v.  McLendon,  152  Ark.  271,  supra. 

238  S.  W.  32.  41  Chatham       v.        Mecklenburg 

It  is   not   necessary  to   join   all  Realty  Co.,  180  N.  C.  500,  105  S. 

of  the  stockholders  as  defendants  E.  329. 

in  such  a  suit.     A  creditor  has  no  42  Gamer  Co.  v.  Gamage,  —  Tex. 

concern    with    the    right     of    the  Civ.  App.  — ,  241  S.  W.  736. 
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§  5624.  Right   of   stockholders   to   sue   after   dissolution.^^ 

After  dissolution  stockholders  may  enforce  a  lease  to  the  corpo- 
ration by  proceedings  in  equity.**  If  a  provision  of  the  New 
Jersey  statute  giving  directors  as  statutory  trustees  power  to 
sue,  for  and  recover  corporate  property  and  debts  owing  to  it 
includes  an  action  to  set  aside  transfers  made  after  dissolution 
and  to  prevent  infringements  of  patents  after  dissolution,  it 
does  not  provide  an  exclusive  remedy  or  prohibit  a  suit  by  stock- 
holders for  such  purposes,  especially  where  the  director  trustees 
have  caused  the  property  in  question  to  be  transferred  to  them- 
selves under  the  guise  of  another  corporate  entity,  and  have 
caused  patents  of  the  dissolved  corporation  to  be  used  for  their 
own  benefit.**  Nor  is  it  necessary  that  a  demand  first  be  made 
on  the  trustees  to  sue  under  such  circumstances,  since  they  arc 
the  very  persons  whose  interest  it  is  to  prevent  action  and  resist 
judgment.*®  The  dissolved  corporation  is  not  an  indispensable 
party,  though  perhaps  a  proper  one,  to  such  a  suit.  Nor  are 
such  trustees  necessary  parties,  where  they  have  transferred  the 
property  in  question  to  themselves  under  the  entity  of  another 
corporation,  especially  where  they  are  nonresidents  of  the  state 
in  which  the  suit  is  brought  and  where  the  transferee  resides.*' 
Such  a  suit  may  proceed  as  a  class  action  without  the  presence 
of  any  particular  stockholder  whose  presence  would  destroy  the 
diversity  of  citizenship  necessary  to  confer  jurisdiction  on  a 
federal  court.*' 

§  5625.  Sale  of  property  in  connection  with  winding  up — 
General  rules.  A  creditor  whose  claim  has  been  disallowed  by 
the  court  has  no  right  to  attack  the  sale.**    A  person  in  whom 

43  Eight  of  stockholder  to  sue  46  Gardiner  v.  Automatic  Arms 
to  recover  property  purchased  by       Co.,  275  Fed.  697. 

officer   on   execution   sale   under   a  47  Gardiner   v.    Automatic   Arms 

judgment  recovered  by  him  against  Co.,  275  Fed.  697. 

the     corporation,     see     Strum     v.  48  A    resident    plaintifE   may    be 

Weiss,  273  Fed.  457.  eliminated  by  amendment.'    Gardi- 

44  Cummington  Realty  A^so-  ner  v.  Automatic  Arjns  Co.,  275 
ciates    v.    Whitten,   —    Mass.    — ,  Fed.  697. 

132  N.  E.  53.  49  Goodwin    v.    Bode,    177    Wis. 

45  Gardiner    v.    Automatic   Arms       269,  189  N.  W.  136. 
Co.,  275  Fed.  697. 
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all  of  the  property  and  rights  of  a  dissolved  corporation  are 
vested  pursuant  to  an  assignment  thereof  under  the  law  author- 
izing its  dissolution  may  sue  to  enforce  its  matured  right  of  ac- 
tion on  a  contract  fully  performed  by  it  before  its  dissolution.^" 

§  5626.  —  Who  may  purchase.  It  has  been  held  that  a  sale  to 
a  foreign  corporation  will  not  be  set  aside  because  it  is  not 
licensed  to  do  business  in  the  state,  where,  because  of  the  delay 
in  attacking  the  sale  and  the  fact  that  a  large  part  of  the  pro- 
ceeds have  been  distributed  to  creditors  and  stockholders,  it 
would  be  impossible  to  restore  the  amount  paid  to  the  purchaser, 
and  also  that,  in  passing  on  the  question,  the  court  had  a  right 
to  consider  somewhat  the  fact  that  the  person  objecting  had,  by 
his  misconduct  in  managing  the  corporation,  brought  about  the 
necessity  for  its  dissolution,  since,  if  he  desired  to  stand  on  his 
strict  legal  rights,  it  was  but  fair  to  others  that  he  should  be 
vigilant  in  their  assertion.^^ 

B.  Statutory  Contimiation  of  Corporate  Life  for  Limited  Time 
After  Dissolution 

§  5628.  Statutes  generally.  Statutes  in  many  states  ex- 
pressly continue  the  existence  of  corporations  whose  charters 
have  expired  by  limitation  or  which  have  been  otherwise  dis- 
solved, at  least  for  a  specified  number  of  years,  for  the  purpose 
of  gradually  winding  up  their  affairs,  disposing  of  thfeir  prop- 
perty,  suing  and  being  sued,  and  dividing  their  assets.*^    Under 

so  City  of  La  Porte  v.  Ahltorn,  190 'N.   T.    Supp.   871;    Grand   St. 

—  Ind.  — ,  133  N.  E.  874.  Realty    Co.    v.    Universal    Textile 

SI  Goodwin    v.    Bode,    177    Wis.  Co.,  191  N.  Y.  Supp.  655;  Lowder- 

269,  189  N.  W.  136.  milk   v.  Butler,  —  N.   C.  — ,   109 

62  Big    Sespe    Oil    Co.    v.    Coeh-  S.  E.  571;   Gamer  Co.  v.  Gamage, 

ran,  276  Fed.  216;  Ewen  v.  Amer-  —  Tex.   Civ.   App.  — ,   241   S.   W. 

lean   Fidelity   Co.,   271   Fed.   848;  736. 

City   of  New  York  v.   New  York  The   provisions    of   the    General 

&   S.  B.  Ferry   &   Steam   Transp.  Corporation    Act    of    Illinois    and 

Co.,   231   N.    Y.    18,    16    A.    L.    E.  of    the    act   relating   to    insurance 

1059,    131    N.    E.    554,    rev'g    190  companies  to  this  effect  are  incor- 

N.   Y.   App.   Div.   939,    179   N.   Y.  porated  by  reference  into  the  act 

Supp.  914,  reargument  denied  231  relating      to      surety      companies. 

N.  Y.  598,  132  N.  E  903;  Security  Evans   v.   Illinois   Surety   Co.,   298 

Trust    Co.    of    Eochester    v.    Prit-  111.   101,   131  N.  E.  262,  aff'g  220 

chard,   201  N.  Y.   App.   Div.    142,  111.  App.   199. 
194   N.    Y.    Supp.   486,   modifying 
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statutes  of  this  character  the  corporation  itself  becomes  a  trustee 
for  the  purpose  of  convertiag  and  dividing  its  property  and 
winding  up  its  affairs,  and  may  redeem  from  an  execution  sale 
of  its  property.*^  Where  a  national  bank  goes  into  voluntary 
liquidation,  its  corporate  existence  is  preserved  and  continues 
for  that  purpose.^*  In  New  York  a  corporation  in  process  of 
voluntary  dissolution  remains  in  existence  pending  the  winding 
up  of  its  affairs.*^ 

§  5634.  Statute  as  conferring  particular  powers — To  dispose 
of  property.  Corporate  real  estate  may  be  sold  during  the 
statutory  period.^®  Under  the  Pennsylvania  statute  the  corpo- 
ration has  a  right,  for  the  purpose  of  winding  up  its  affairs,  to 
dispose  of  its  property  with  the  same  effect  as  if  it  were  still  a 
going  concern,  and  hence,  for  that  purpose,  may  assign  a  claim 
for  materials  and  labor  furnished  under  a  contract  and  for  dam- 
ages for  its  breach.  ^''^ 

§  5637.  Effect  of  expiration  of  statutory  extension  of  life — 
In  general.^'  On  the  expiration  of  the  statutory  period,  the 
formal  dissolution  of  the  corporation  becomes  final  and  operative 
for  all  purposes,*'  and  the^  corporation  becomes  absolutely  de- 
funct.*" 

C.  Tnistees  for  Purpose  of  Winding  Up 

§  5639.  In  general.  Statutes  in  some  states  provide  that  on 
dissolution  of  a  corporation  its  directors  shall  be  trustees  for  its 
creditors  and  stockholders,  with  power  to  settle  its  affaii^.®^    The 

BSBig    Sespe    Oil    Co.    v.    Coeh-  67  Stern  Mfg.  Co.  v.  George  W. 

ran,     276     Fed.     216.       Delaware  Smith  &  Co.,  273  Pa.  39,  116  Atl. 

statute.  517. 

B4  Nebraska  Nat.  Bank  v.  Union  B8  Effect    on    pending   suits,    see 

Stockyards  Nat.  Bank,  —  Neb.  — ,  §  5606,  supra. 

187  N.  W.  883.'  69  Gamer  Co.  v.  Gamage,  —  Tex. 

66  Security  Trust  Co.  of  Roches-  Civ.  App.  — ,  241  S.  W.  736. 

ter  V.  Pritchard,  190  N.  Y.  Supp.  60Ewen    v.    American    Fidelity 

871.  Co.,  271  Fed.  848. 

66Lowdermilk  V.   Butler,  —  N.  61  Stuart    v.,    Chaney,    71    Colo. 

C.  — ,  109  S.  E.  571.  279,  206  Pac.  386;  Langer  v.  Fargo 

Sales  by  statutory  trustees,  see  Mercantile   Co.,  —  N,  D.  — ,   186 

§5646,  infra.  N.  "W.  104. 
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New  York  statute  to  this  effect  applies  only  where  the  corpora- 
tion is  dissolved  by  the  repeal  or  expiration  of  its  charter,  or 
where,  on  its  dissolution,  there  is  a  failure  to  appoint  a  receiver 
or  to  designate  some  person  as  liquidator.  And  where  a  corpora- 
tion is  voluntarily  dissolved  without  judicial  proceedings,  in 
the  method  prescribed  by  the  statute,  the  corporation  itself, 
through  its  directors,  is  the  liquidator.®^  In  Pennsylvania  it  is 
provided  by  statute  that  the  liquidation  of  mutual  insurance 
companies,  when  ordered  by  a  court,  shall  be  made  by  and  under 
the  direction  of  the  state  insurance  commissioner,  who  shall 
be  vested  by  operation  of  law  with  title  to  all  the  property, 
contracts  and  rights  of  action  of  the  corporation.®* 

§  5640.  Appointment  by  stockholders.  The  Louisiana  stat- 
ute provides  for  the  election  of  liquidating  commissioners  by 
the  stockholders.®* 

§  5642.  For  whom  ofScers  are  statutory  trustees.  Under  the 
Ohio  statute  the  directors  are  trustees  for  the  creditors  of  the 
corporation  as  well  as  for  its  stockholders.®^ 

§  5644.  Interference  with  by  court.  The  inherent  power  of 
courts  of  equity  to  regulate  and  enforce  trusts  applies  where 
the  directors  are  made  statutory  trustees  to  wind  up  the  affairs 
of  a  dissolved  corporation.®®  And  where  statutory  trustees  are 
unable  to  agree,  the  proper  practice  is  to  go  into  a  court  of 
equity  to  have  the  trust  administered.®'''  When  the  court  takes 
up  the  administration  of  the  estate,  all  of  the  trustees  must  ac-> 
count  to  the  trust  estate.®*    Under  the  Connecticut  statute  di- 

62  Security  Trust  Co.  of  Eochea-  67  Stuart  v.  Chaney,  71  Colo, 
ter  V.  Pritchard,   201  N.  Y.   App.       279,  206  Pac' 386. 

Div.    142,    194    N.    Y.    Supp.    486,  Complaint   in   action   by  one   of 

modifying  190  N.  Y.  Supp.  871.  the     trustees    and    certain    stock- 

63  Donaldson  v.  Fortna,  76  Pa.  holders  for  the  sale  of  the  prop- 
Super.  Ct.  403.  erty^  and   distribution  of  the  pro- 

6^  Standard  Warehouse   &   Com-  ceeds    held    to    state    a    cause    of 

press  Co.  v.  George  H.  McFadden  action  of  equitable  cognizance  and 

Bros.  Agency,  272  Fed.  251.  to  be  sUfSeient.     Stuart  v.  Chaney, 

eS.Maeneale  v.  Lalance   &   Gros-  71  Colo.  279,  206  Pac.  386. 
jean  Mfg.  Co.,  276  Fed.  491.  68  Stuart    v.    Chaney,     71    Colo. 

66  Stuart    V.    Chaney,    71    Colo.  279,  206  Pac.  386.    Cross-complaint 

279,  206  Pac.  386.  by    one    of    two    trustees    alleging 
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rectors  acting  as  trustees  in  liquidation  are  not  receivers  or 
officers  of  the  court,  even  though  they  make  application  to  the 
court,  as  authorized  by  the  statute,  for  limitation  of  time  for 
presenting  claims,  and  the  corporate  assets  in  their  hands  are 
not  in  the  custody  of  the  law.^*  The  Louisiana  statute  provides 
that  any  court  of  competent  jurisdiction  may,  at  any  time,  on 
application  of  any  creditor  or  stockholder,  for  good  cause  shown, 
order  that  liquidators  appointed  by  the  stockholders  shall  qualify 
as  judicial  liquidators  and  liquidate  the  affairs  of  the  corpora- 
tion under  the  orders  and  decrees  of  the  court.'"'  The  Nebraska 
statute  provides  that  the  trustees  of  a  dissolved  corporation  shall 
be  subject  to  the  control  of  the  court,  and  shall  be  liable  to  be 
sued  by  petition  in  equity  on  behalf  of  any  person  interested  on 
account  of  any  neglect  or  omission  of  duty  or  abuse  of  trust. 
Before  a  court  of  equity  will  assume  control  of  the  trustees  under 
this  provision  it  must  appear  from  the  petition  of  some  person 
interested  that  they  have  been  guilty  of  some  neglect  or  omission 
of  duty,  or  breach  of  trust.  The  trustees  themselves  have  no 
right  to  sue  under  this  provision  for  instructions.'''^  The  trustees 
are  not  entitled  to  instructions  from  a  court  of  equity  where  their 
duties  are  specifically  pointed  out  and  designated  by  the  stat- 
ute.''* 

§  5645.  Powers  and  rights  of  trustees — In  general.     The 

powers  of  officers  designated  by  the  stockholders  or  directors 
to  liquidate  the  affairs  of  a  corporation  depend  upon  the  terms 
of  the  resolution  appointing  them.''^    Directors  of  an  insolvent 

that   the    other    trustee    had    con-  by  stockholders  to  qualify  as  judi- 

verted    trust    property     and     was  cial     liquidators     as     an     act     of 

otherwise   indebted   to   the   estate  bankruptcy  by  .the  corporation,  s'ee 

held    to    state    a    matter   for    the  §  5196,  supra. 

equitable  cognizance  of  the  court.  71  Shurtleff  v.    Sehoeuleber,   106 

Stuart  "v.  Chaney,  71  Colo.  279,  206  Neb.  870,  184  N.  "W.  814. 

Pac.  386.  72  Shurtleff   v.    Sehoenleber,   106 

69  Application    of    Willmau,    96  Neb.  870,  184  N.  W.  814. 

Conn.  73,  112  Atl.  806;  Willmann  73 Where  a  resolution  of  the  stock- 

V.    Walsh,   96    Conn.    79,.  112    Atl.  holders  authorizes  the  directors  of 

804.  a  bank   to  liquidate   its   affairs,   a 

70  Standard  Warehouse  &  Com-  resolution  of  the  directors  giving 
press  Co.  v.  George  H.  McFadden  similar  authority  to  officers  cannot 
Bros.  Agency,  272  Fed.  251.  give  them   greater  authority  than 

Application  of  liquidators  chosen      was  given  to  the  directors  by  the 
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bank  who  are  appointed  by  the  court  as  trustees  to  wind  up  its 
affairs  have  no  power  to  compromise  or  settle  a  claim  due  the 
bank  for  less  than  its  face  value  without  the  permission  of  the 
court.'*  A  creditor  has  no  right  to  complain  of  a  settlement 
whereby  the  liquidators  settle  large  claims  for  a  much  smaller 
sum,  where  there  are  other  assets  remaining  in  their  hands  which 
may  be  applied  to  an  extent  to  the  payment  of  his  claim.'* 

§  5646.  —  Title  to  corporate  property  and  control  thereof. 

In  New  York  title  to  the  corporate  property  vests  in  the  statu- 
tory trustees.'®  Even  if  the  title  to  the  corporate  property  vests 
in  the  statutory  trustees,  they  hold  it  in  trust  for  the  benefit  of 
the  stockholders,  subject  to  the  claims  of  creditors."  Of  course 
property  conveyed  by  the  corporation  prior  to  the  forfeiture  of 
its  charter  does  not  pass  to  the  trustees.'*  In  New  Jersey  the 
trustees  are  expressly  given  power  to  sell  the  corporate  prop- 
erty." Under  the  North  Carolina  statute  the  trustees  have 
power  to  sell  and  convey  the  corporate  property  under  such 
terms  as  they  may  prescribe,  and  corporate  real  estate  may  be 
conveyed  in  the  name  of  the  corporation  by  their  order  or 
direction,  or  perhaps  in  their  own  names  as  directors  and 
trustees.*"    The  fact  that  a  person  appointed  as  agent  in  volun- 

stockholders '   resolution.     Peet   v.  him  an  equal  amount  for  which  the 

Des     Moines     Savings    Bank,    190  bank     is      responsible.       Citizens' 

Iowa  1020,  181  N.  W.  503.  Trust  Co.  v.   Going,  288  Mo.   505, 

In    a    resolution    of    the    stock-  232  S.  W.  996,  aff'g  —  Mo.  App. 

holders     of     a     bank    giving    the  — ,  224  S.  W.  1019. 

directors  power   to   sell  its   assets  7B  City  Investing  Co.  v.  Gerken, 

"and   to   perform   any   other   acts  200  N.  Y.  App.  Div.  503,   193  N. 

in  this  connection,  which,  in  their  Y.  Supp.   271. 

judgment    are    necessary    to    con-  76  Central    Union    Trust    Co.    of 

serve    the    best    interests    of    the  New  York  v.  American  By.  Traf- 

bank,"    the    quoted    words    were  fie  Co.,   198  N.  Y.  App.  Div.  303, 

held   to   relate   to   the   disposition  190  N.  Y.  Supp.  674. 

of    the    assets    of    the    bank,    and  77Eossi   v.   Caire,   186   Cal.   544, 

not  to  give  an  indefinite  authority  199  Pac.  1042. 

to    the    directors.     Peet    v.    Des  78  Los  Angeles  &  Arizona  Land 

Moines    Savings    Bank,    190    Iowa  Co.  y.  Marr,  187  Cal.  126,  200  Pac. 

1020,  181  N.  W.  503.  1051. 

74  This     rule     is     not     violated  79  Burgess  Battery  Co.  v.  Solar 

where    the    trustees    agree    to    re-  Light  Co.,  266  Fed.  368. 

lease  the  ;naker  of  notes  running  80  Lowdermilk    v.    Butler,  —  N. 

to  the  bank  if  he  will  release  from  C.  — ,  109  S.  B.  571. 
liability  another  person  who  owes 
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tary  dissolution  proceedings  joins  in  a  sale  under  a  power  of 
sale  under  a  mortgage  to  the  corporation  and  in  the  execution 
of  a  deed  to  the  purchaser  on  the  theory  that  such  appointment 
operated  as  an  assignment  of  the  mortgage  to  him,  is  harmless 
and  does  not  aifect  the  validity  of  the  sale  if  he  was  not  such 
assignee.*^  A  trustee  whose  duty  it  is  to  sell  the  property  of 
the  corporation  has  no  right  to  make  any  concession  to  himself 
personally  a  condition  of  his  consent  to  a  sale  nor  to  set  up  a 
breach  of  a  contract  between  himself  and  others  as  a  reason  for 
not  performing  his  duty  ia  this  respect.*^ 

§  5648.  Liabilities — ^In  general.  Statutory  trustees  are 
chargeable  for  the  proper  disposition  of  all  the  assets  of  the 
corporation,  including  its  good  wUl.**  Under  the  Texas  statute, 
statutory  trustees  are  responsible  only  to  creditors ,  and  stock- 
holders, and  their  liability  is  expressly  limited  to  the  extent 
of  the  corporate  property  and  effects  that  shall  have  come 
into  their  hands'.**  In  that  state  directors  of  a  corporation 
at  the  time  of  its  dissolution  cannot  be  held  individually 
liable,  as  such,  for  damages  for  the  unlawful  detention  of 
personal  property  in  the  possession  of  the  corporation  which 
is  aftervrards  adjudged  to  belong  to  a  third  person,  where 
it  appears  that  they  were  nonresidents,  had  nothing  to  do  with 
the  management  of  the  business,  and  knew  nothing  concerning 
t(ie  property,  and  that  it  had  never  been  in  their  possession  as 
individuals,  either  before  or  after  the  dissolution.*^  If  the 
assets  of  a  corporation  are  misapplied  by  a  liquidating  agent 
chosen  by  it,  he  is  liable  to  any  person  injured  thereby.'* 

81  Lowdeituilk  v.  Butler,  —  N.  lution,  and  no  property  or  assets 
C.  — ,  109  S.  E.  571.  thereof    came    into    their    hands 

82  Stuart  v.  Chaney,  71  Colo.  after  dissolution.  White  v.  Texas 
279,  206  Pae.  386.  Motor  Car  &  Supply  Co.,  —  Tex. 

SSLanger    v.   Fargo   Mercantile  Com.  App.  — ,  228  S.  W.  138,  afE'g 

Co.,  —  N.  D.  — ,  186  N.  W.  104.  —  Tex.  Civ,  App.  —,  203  S.  W. 

84  No  judgment  can  be  rendered  441. 

against    directors,    who    are    also  85  White  v.  Texas  Motor  Car  & 

stockholders,   as   trustees  for  the  Supply  Co.,  —  Tex.  Com.  App.  — , 

detention  of  property  coming  into  228  S.  W.  138,  affi'g  —  Tex,  Civ. 

th^ir  hands  which  is  adjudged  to  App.  — ,  203  S.  ^.  441.- 

belong  to   a   third   person,   where  86 Citizens'    &    Southern    Bank 

they  owe  nothing  on  their  stock  v.  State,  151   6a.  696,   108  S,  E. 

subscriptions  and  the   corporation  16L 
was  wholly  insolvent  before  disso- 
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Directors  acting  as  trustees  act  at  their  own  risk  if  they  dis- 
tribute the  corporate  assets  to  the  stockholders  before  payment 
«f  the  debts  of  the  corporation  or  the  performance  of  the  obliga- 
tions of  its  contracts,  and  the  fact  that  they  haVe  made  such 
distribution  and  hence  have  no  assets  of  the  corporation  in  their 
hands  is  no  defense  to  an  action  against  them  on  a  corporate 
obligation."'  A  statute  requiring  liquidators  having  possession 
of  personal  property  to  pay  all  taxes  that  may  be  due  or  to  be- 
come due  upon  the  same,  and  making  them  personally  liable 
for  their  payment  if  they  fail  to  do  so,  does  not  apply  where  taxes 
assessed  against  stockholders  on  their  stock  were  not  due  when 
the  corporation  was  in  liquidation  and  never  became  due  be- 
cause the  assessment  was  annulled  by  a  change  in  the  law.'*  A 
lessor  who  has  recovered  judgment  for  rents  and  damages  accru- 
ing under  a  lease  to  a  corporation  after  dissolution  is  entitled 
to  question  the  acts  of  the  liquidators  and  to  compel  them  to 
account,  where  all  the  other  debts  have  been  paid  so  that  any 
assets  recovered  from  them  would  go  to  him.*® 

§  5649.  —  For  profits  realized.  As  in  other  cases,  the  trustees 
may  not  use  or  deal  with  the  trust  property  for  their  own  profit 
ov  for  any  other  purpose  unconnected  with  the  trust  in  any 
manner.®"  If  they  dispose  of  the  assets  and  good  will  to  a  new 
corporation  of  which  they  are  directors,  the  law  holds  them  to 
strict  accountability  and  places  upon  them  the  burden  of  show- 
ing fairness  and  the  full  adequacy  of  the  consideration,®!  and 
the  transaction  is  voidable  at  the  election  of  stockholders  of 
the  old  corporation  not  notified.®^  Where  the  business  of  a 
corporation  is  continued  after  the  expiration  of  its  charter  with- 
out knowledge  that  it  has  expired,  the  directors,  as  statutory 

87Por  breach   of  an   agreement  SOLanger    v.   Fargo    Mercantile 

to  defend  at  its  own  expense  any  Co.,  —  N.  D.  — >  186  N.  W.  104. 

patent  infringement  suits  brought  91Langer    v.    Fargo    Mercantile 

a^inst   a   person   purchasing  ma-  Co.,  —  N.  D.  — ,  186  N.  W.  104. 

chines  from  4t-     Maeneale  &  La-  98Langer   v.   Fargo   Mercantile 

lance  v.   Grosjean   Mfg.  Co.,  276  Co.,  —  N.  D.  — ,  186  N.  W.  104. 

Fed.  491.  Bight  of  stockholders  to  recover 

88  Hughe's  V.  City  Trust  &  Sav.  property  so  disposed  of,  see  §  5624, 
Co.j  151  La.  313,  91  So.  747.  supra. 

89  City  Investing  Co.  v.  Gerken, 
200  N.  T.  App.  Div.  503,  193  N. 
Y.  Supp.  271. 
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trustees,  are  chargeable  with  the  profits  of  the  business  realized 
during  that  time,  and  must  account  for  the  same  to  the  stock- 
holders." Dividends  declared  and  paid  during  the  period  of 
such  operation  become  the  property  of  the  stockholders,  and  are 
not,  by  operation  of  law,  applied  on  liquidation  claims  to  re- 
duce the  res  of  the  trust,  and  cannot  operate  as  payments  to 
the  stockholders  on  account  of  their  proportionate  shares  of  the 
corporate  assets.'* 

§  5650.  Actions  and  parties  thereto.**  Generally  the  trustees 
are  given  power  to  maintain  or  defend  judicial  proceedings.'* 
Some  of  the  statutes  expressly  give  to  the  directors  as  trustees 
power  to  sue  for  and  recover  the  debts  and  property  of  the 
corporation  by  their  name  as  such  trustees  '''  or  by  the  name  of 
the  corporation.'*  Where  a  corporation  in  process  of  dissolution 
deeds  land  previously  conveyed  to  it  to  trustees  for  the  purpose 
of  distributing  the  proceeds  of  the  same  among  its  stockholders, 
and  is  afterwards  dissolved,  such  trustees  are,  in  effect,,  the  com- 
pany in  so  far  as  such  land  is  concerned,  and  the  original 
grantor  from  whom  the  corporation  derived  title  may  maintain 
a  suit  against  them  to  have  an  excess  of  land  included  in  the 
conveyance  by  mistake  set  apart  to  it  by  partition."  The  Cali- 
fornia statute  barring  an  action  to  set  aside  or  invalidate  any 
action  taken  or  performed  by  a  majority  of  the  trustees  of  a 
corporation  dissolved  by  operation  of  law,  including  the  revivor 
of  any  such  corporation,  unless  brought  within  six  months  after 
the  statute  takes  effect,  will  not  be  held  to  absolutely  bar  a  right 
of  action  existing  at  the  time  of  its  adoption  though  more  than 

93  Longer    v.    Fargo    Mercantile  corporation,     after     the     evidence 

Co.,  —  N.  D.  — ,  186  N.  W.  104.  was    closed,   was    held   not   to   be 

94Langer    v.    Fargo    Mercantile  an  abuse  of  discretion.     Curtis  v. 

Co.,  —  N.  D.  — ,  186  N.  W.  104.  North  American  Indian,  Inc.,   277 

96  Eight  of  stockholders  to  sue,  Fed.  909. 

see  §  5624,  supra.  '98  Gardiner   v.    Automatic    Arms 

96  Gamer  Co.  v.  Gamage,  —  Tex.  Co.,  275  Fed.  697. 

Civ.  App.  — ,  241  S.  "W.  736.  Effect    of    such    a    provision    on 

97  Under  the  New  York  statute  right  of  stockholders  to  sue,  see 
to  this  effect  they  have  power  to      §  5624,  supra. 

maintain    replevin     for     corporate  99  Findlay  v.  State,  ■ —  Tex.  Civ. 

property,   and  permitting  them  to  App.  — ,  238  S.  W.  956,  239  S.  W. 

be  joined  as  plaintiffs  in  such  an  996. 
action,  brought  in  the  name  of  the 
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the  specified  time  has  elapsed  since  it  accrued,  but  merely  to  re- 
quire an  action  thereon  to  be  brought  within  the  time  specified 
after  the  statute  takes  effect,  which  time  must  be  reasonable.^ 

D.  Receivers 

§  5652.  Appointment — In  general.  It  is  proper  to  refuse  to 
appoint  a  receiver  pendente  lite  in  a  suit  to  have  the  plaintiff 
decreed  to  be  the  owner  of  certain  stock  in  a  corporation,  for 
an  accounting  to  the  corporation  by  individual  defendants  for 
money  alleged  to  have  been  appropriated  by  them,  and  for  an 
injunction  restraining  them  from  exercising  any  functions  as 
stockholders  or  directors,  and  for  the  appointment  of  a  receiver 
for  the  corporation  and  for  its  dissolution,  where  the  right  of 
the  plaintiff  to  the  stock  is  sufficiently  denied,  and  the  case  as 
disclosed  by  the  pleadings  does  not  require  a  finding  that  he 
owns  the  stock.^  Nor  is  it  ground  for  appointing  a  receiver 
pendente  lite  in  such  a  suit  that  it  is  alleged  that  if  the  de- 
fendants are  left  in  the  possession  of  the  corporate  books,  records 
and  property,  evidence  will  be  concealed,  and  the  company's 
income  used  to  embarrass  plaintiff  in  proving  his  case,  since 
if  there  is  danger  that  evidence  will  be  destroyed  or  concealed, 
the  law  provides  other  and  more  appropriate  means  for  its  pro- 
duction and  preservation.'  In  a  suit  by  the  comptroller  of  the 
currency  to  forfeit  the  charter  of  a  national  bank  for  violations 
of  the  national  bank  laws,  it  is  proper  for  the  court  to  appoint 
a  temporary  receiver  to  hold  and  preserve  the  assets  of  the 
bank  until  final  hearing,  even  though  the  bank  is  not  alleged 
to  be  insolvent  in  view  of  the  financial  embarrassment  of  the 
bank  which  would  probably  otherwise  result  from  the  institution 
of  the  suit.*  Officers  and  stockholders  of  the  bank  who  have  sold 
their  stock  pendente  lite  have  no  standing  to  prosecute  an  appeal 
from  an  order  appointing  such  a  receiver.* 

§  5672.  Powers  and  duties  of  receivers — In  general.  A  re- 
ceiver appointed  in  dissolution  proceedings  instituted  by  stock- 

1  Eossi  V.  Caire,  186  Oal.  544,  199  Rock  Springs  Live  Stock  Co.,  28 
Pae.  1042.  Wyo.  379,  205  Pac.  742. 

2  Barrett  v.  Green  Eiver  &  4  First  Nat.  Bank  of  Hagers- 
Rock  Springs  Live  Stock  Co.,  28  town  v.  Criasinger,  279  Fed.  818. 
Wyo.  379,  205  Pac.   742.                             B  First    Nat.    Bank    of    Hagers- 

3  Barrett     v.     Green     Eiver     &  town  v.  Crissinger,  279  Fed.  818. 
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holders  is  the  representative  and  successor  of  the  corporation 
and  derives  his  title  from  it,  and  does  not  represent  the  credi- 
tors.* 

E.  Bid&s  Governing  Distribution 

§  5683.  Presentation  and  allowance  of  claims.  The  time  fixed 
for  proving  claims  cannot  be  made  to  expire  before  the  expira- 
tion of  the  time  fixed  by  statute  during  which  the  corporate 
capacity  shall  continue  after  dissolution  for-  the  purpose  of 
winding  up  its  affairs.' 

§  5684.  Priorities  and  payment  of  claims — In  general.     In 

New  York  debts  of  the  corporation  should  be  paid  pro  rata  where 
the  assets  are  insufficient  to  pay  them  in  full,  although  the 
statute  does  not  expressly  so  provide.' 

§5689.  Distribution    among    stockholders — General    rules. 

Provisions  in  the  articles  of  incorporation  and  by-laws  on  the 
subject  are  binding.'  The  word  "equal,"  in  a  statutory  pro- 
vision that  the  assets  and  property  of  a  dissolved  corporation 
shall  constitute  a  fund  for  the  payment  of  its  debts,  "and  then 
for  equal  distribution  among  its  members, ' '  means,  not  absolute 

fi  Evans    v.    Illinois    Surety    Co.,  ineorporation    and    by-lawa    of    a 

298  111.   101,  131  N.  E.  262,   aff'g  corporation  for  the  repurchase   of 

220  111.  App.  199.  stock  held  by  any  stockholder  in 

7  Evans  v.  Illinois  Surety  Co.,  excess  of  ten  shares  -were  held  not 
298  m.  101,  131  N.  E.  262,  afiE'g  to  make  holders  of  stock  in  excess 
220  HI.  App.  199.  of   that    amount    creditors   to    the 

8  Hence  it  is  improper  to  order  extent  of  such  excess,  so  as  to 
a  bank  having  funds  on  deposit  require  them  to  be  paid  before 
belonging  to  the  corporation  to  distribution  of  assets  among  the 
pay  the  same  to  the  sheriff  hold-  other  stockholders  on  voluntary 
ing  an  execution  on  a  judgment  dissolution,  and  not  to  require  such 
recovered  against  the  corporation  repurchase  before  distribution, 
.ifter  its  dissolution,  where  another  but  that  the  assets  should  be  dis- 
action  is  pending  against  the  cor-  tributed  pro  rata  among  all  stock- 
poration  and  the  assets  are  insuf-  holders,  including  those  holding 
fieient  to  pay  both  claims.  Cen-  more  than  ten  shares  in  proportion 
tral  TTnion  Trust  Co.  of  New  to  the  total  number  of  shares  held 
York  V.  American  Ey.  TraflSc  Co.,  by  each.  Millott  v.  Association  of 
198  N.  Y.  App.  Div.  303,  190  N.  Mare  Island  Employees,  187  Cal. 
Y.  Supp.  674.  162,  201  Pae.  118. 

9  Provisions    in    the    articles    of 
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equality  of  amount,  but  equality  of  right  entitling  each  member 
to  an  amount  payable  from,  the  proceeds  of  the  assets  of  the 
corporation  proportionate  to  his  interest  in  its  property  or  to  the 
amount  of  the  shares  of  its  stock  held  by  him.^"  Where  all 
claims  and  demands  against  a  dissolved  corporation  have  been 
satisfied,  stockholders  as  the  legal  or  equitable  owners  of  their 
respective  interests  in  its  real  property,  are  entitled  to  the 
possession  of  the  same,  and  hence  may  maintain  a  suit  for 
partition.^^ 

§  5690.  —  Agreements  of  stockholders  as  controlling.^'    All 

of  the  stockholders  may  make  a  valid  agreement  as  to  how  the 
assets  are  to  be  distributed  among  themselves  after  the  payment 
of  the  corporate  debts.^' 

§  5691.  —  Holders  of  preferred  stock  as  entitled  to  priority.^* 


10  Clarke  v.  Armstrong,  151  Ga. 
105,  106  S.  E.  289. 

11  Cappucio  V.  Caire,  —  Cal.  — , 
209  Pac.  367. 

12  A  contract,  partly  oral  and 
partly  written,  between  stock- 
holders, one  of  whom  was  a  credi- 
tor, to  share  any  losses  incurred  in 
winding  up  a  corporation  held  suf- 
ficiently definite  to  be  enforceable, 
in  view  of  the  fact  that  it  had 
been  fully  executed  except  as  to 
the  sharing  of  the  losses.  Maut- 
ner  v.  Eitington,  197  N.  T.  App. 
Div.  754,  189  N.  T.  Supp.  565. 


Complaint  in  an  action  on  such 
a  contract  seeking  to  recover  half 
of  the  losses  incurred  by  the  plain- 
tiff held  insufficient  because  it 
failed  to  show  that  the  defendant 
did  not  suffer  any  loss.  Mautner 
V.  Eitington,  197  N.  Y.  App.  Div. 
754,  181  N.  T.  Supp.  565. 

18  Kleinschmidt  v.  Central  Trust 
Co.,  —  Cal.  App.  — ,  203  Pac.  598. 

14  Relative  rights  of  common 
and  preferred  stockholders  in 
assets  on  dissolution,  see  §  3755, 
supra. 
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Foreign  Corporations 

I.  DEFINITION    AND    NATUKE    OP   FOREIGN    CORPOEATIONS 

§  5692.  Definition  of  foreign  corporation. 

§  5705.  Status  of  foreign  corporation  as  citizen,  resident  or  inhabitant. 

II.   DOMESTICATION   OP  FOREIGN   CORPORATIONS 

§  5707.  Corporations  under  the  laws  of  different  states. 

§  5709.  Manner  in  which  domestication  effected — In  general. 

§  5711.  —  Effect  of  merely  authorizing  foreign  corporation  to  hold  prop- 
erty or  do  business  in  the  state. 

§  5714.  Citizenship  of  domesticated  corporation  for  purposes  of  federal 
jurisdiction. 

III.    POWER    OP    CORPORATION    TO    ACT    IN    FOREIGN    STATE 

§  5718.  Corporation  has  no  legal  existence  beyond  limits  of  sovereignty  of 

its  creation. 
§  5719.  Power  of  corporation  to  act  in  another  state  or  country. 
§  5720.  Eestrictions  and  limitations  of  charter. 
§  5726.  Notice  of  limitations  imposed  by  charter  and  general  laws. 
§  5728.  Effect  of  domiciliary  laws  in  respect  to  performance  of  corporate 

acts. 
§  5729.  Effect  of  ultra  vires  contracts. 
§  5730.  By  what  law   corporate  powers   and  acts  of  foreign  corporations 

are  governed. 

IV.    DOCTRINE    OF    COMITY    TOWARDS    FOREIGN    CORPORATIONS 

§  5734.  Eight  of  corporation  to  act  in  another  state  or  country. 

§  5736.  Application  of  the  doctrine  of  comity  to  corporations. 

§  5739.  Application  of  the  laws  of  the  state  in  which  the  foreign  corpora- 
tion is  doing  business. 

§  5740.  Limitations  of  comity-  by  local  policy. 

§  5742.  Power  of  courts  to  impose  restrictions  on  foreign  corporations. 

§5744.  Legislative  enactments  subjecting  foreign  corporations  to  equality 
with  domestic  corporations. 

§  5745.  Comity  to  corporations  chartered  in  one  state  to  do  business  in 
another. 

§  5748.  Eight  of  foreign  corporation  to  sue  under  doctrine  Of  eoBiity. 
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V.   CONSTITUTIONAL  PROTECTION   OF   FOREIGN   CORPOHATION 

§  5752.  In  general. 

§■  5754.  Corporations  not  entitled  to  privileges  and  immunities  of  citizens 
of  the  several  states  and  of  the  United  States. 

§  5755.  Protection  against  denial  of  equal  protection  of  the  laws. 

§  5758.  Deprivations  of  foreign  corporations  of  property  without  due  process 
of  law. 

§  5761.  Statutes  prohibiting  suing  in  or  removing  suits  to  federal  courts. 

§  5762.  State  statutes  interfering  with  interstate  or  foreign  commerce. 

§  5763.  Restrictions  upon  foreign  corporations  engaged  in  interstate  com- 
merce. 

§  5764.  Construction  of  statutes  as  not  being  applicable  to  interstate  com- 
merce. 

§  5770.  Sales  and  traffic  by  foreign  corporations. 

§  5773.  Sales  of  goods  by  foreign  corporation  through  factors  or  commission 
men. 

§  5774.  Sales  involving  installation,   construction,  supervision   or  repair. 

§  5777.  Lending  money  not  commerce. 

§  5781.  Taxation  of  foreign  corporation  engaged  in  interstate  commerce 
or  acting  as  agent  of  federal  government. 

§  5785.  Right  of  foreign  corporation  to  attack  statute  as  unconstitutional. 

VI.    REGULATION    OF    INTiaiNAL    AFFAIRS    OF    FOREIGN    CORPORATIONS 

§  5786.  Courts  have  no  visitorial  power  over  a  foreign  corporation. 

§  5787.  Reasons  for  the  rule. 

§  5797.  Power  of  courts  in  reference  to  stock  and  bonds  of  foreign  corpo- 
ration. 

§  5798.  Powers  of  courts  in  reference  to  assessments  on  stock  of  foreign 
corporation. 

§  5802.  Power  of  court  to  compel  distribution  of  assets  of  a  foreign  corpo- 
ration. 

§  5805.  Action  by  stockholders  for  accounting,  misappropriation  and  mis- 
management. 

VII.  DISSOLUTION   OF  FOREIGN   CORPORATIONS 

§  5808.  Power  of  legislature  or  courts  to  dissolve  foreign  corporations. 
§  5810.  EfEect  of  dissolution  of  corporation  by  state  of  its  domicile. 
§  5811.  EfEect  of  dissolution  in  domiciliary  state  on  suits. 

VIII.  INSOLVENCY  OF  FOREIGN  CORPORATIONS 

§  5830.  Eight  of  creditors  in  fund  deposited  by  foreign  corporation  for 
their  security. 

IX.  RECEIVERS  OF  FOREIGN  CORPORATIONS 

§  5833.  In  general. 

§  5834.  Effect  of  appointment  of  receiver  for  foreign  corporation. 

§  5842.  Ancillary  receivers. 
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X.    POWER   AND   RIGHTS    OP    FOREIGN    CORPORATIONS    REGARDING    PROPERTY 

§  5847.  In  general. 

§  5851.  Acquisition  and  holding  of  real  property  by  foreign  corporation. 

§  5858.  Bight  to  question  power  to  acquire  realty. 

XI.  POWER  TO   ACT   IN   REPRESENTATIVE   OR   FIDUCIARY    CAPACITY 

§  5886.  Effect  of  prohibitory  legislation. 

Xni.    STATOTES   AND    CONSTITUTIONAL    PROVISIONS    IMPOSING    CONDITIONS    AND 
RESTRICTIONS   UPON   EOREIGN   CORPORATIONS 

§  5894.  In  general. 

§  5900.  Statutes  requiring  payment  of  license  fee  or  tax. 

§  5901.  Statutes  requiring  obtaining  of  permit  or  certificate. 

§  5902.  Statutes  requiring  designation  of  agent  for  the  service  of  process. 

§  5906.  Statutes  requiring  deposit  of  securities. 

§  5910.  Retaliatory  constitutional  or  statutory  provisions. 

§  5912.  Statutes  imposing  liability  on  agents  of  noncomplying  corporation. 

XIV.    APPLICATION    OP    STATUTORY    AND    CONSTITUTIONAL    RESTRICTIONS 
AND    REGULATIONS 

§  5916.  In  general. 

§5917.  Whether  corporation  "doing  business,"  a  question  of  fact. 

§  5918.  Statutes   generally   applicable    to    foreign   corporation    transacting 

ordinary  corporate  business  in  state. 
§  5919.  Isolated  or  single  transaction  not  doing  business  in  a  state. 
§5920.  Doctrine  that  a  single  transaction  may  constitute  doing  business. 
§  5921.  Interstate    commerce    business    not   within    purview    of    restrictive 

statutes. 
§  5922.  Sales  of  goods  through  traveling  salesmen  or  agents. 
§  5923.  Sales  of  goods. 

§  5924.  Consignment  of  goods  to  be  sold  on  commission. 
§  5925.  Purchases  within  the  state. 
§  5927.  Soliciting   traffic   through   traveling  agents. 
§  5930.  Effect  of  taking  negotiable  security. 
§  5931.  Purchase  and  ownership  of  property. 
§  5932.  Maintaining  an  office  or  place  of  business  in  the  state. 
§  5935.  Institution  or  defense  of  suits  not  doing  business. 
§  5936.  Appointing  agents  in  state. 
§  5938.  Transactions  involving  insurance. 

§  5939.  Miscellaneous  acts  held  to  be  doing  business  in  the  state. 
§  5940.  Miscellaneous  acts  held  not  to  constitute  ' '  doing  business. ' ' 

XV.     NONCOMPLIANCE     BY     POREIGN     CORPORATIONS     WITH     STATUTES 

§  5941.  In  general. 

§  5942.  Statutes  merely  prohibiting  foreign  corporations  from  doing  busi- 
ness until  compliance  therewith. 
§  5943.  Statutes  merely  prescribing  a  penalty. 
§  5944.  Statutes  merely  suspending  the  remedy. 
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§  5945.  Statutes  prohibiting  actions  on  contracts  made  in  state  before  com- 
pliance. 

§  5946.  Statutes  providing  that  contracts  made  by  noncomplying  foreign 
corporations  shall  be  absolutely  void. 

§  5947.  Statutes  making  contracts  void  in  behalf  of  noncomplying  corpora- 
tion. 

§  5951.  Doctrine  that  question  of  noncompliance  can  only  be  raised  by  the 
state. 

§  5952.  Estoppel  of  persons  dealing  with  foreign  corporations  to  assert  its 
noncompliance  with  statutes. 

§  5953.  Effect  of  failure  of  foreign  corporation  to  comply  with  statutes  as 
against  persons  dealing  with  corporation. 

§  5955.  Personal  liability  of  agent  or  stockholders  of  noncomplying  corpo- 
ration to  third  persons. 

§  5956.  Effect  of  noncompliance  on  liability  of  agent  to  account  to  foreign 
corporation. 

§  5958.  Effect  of  noncompliance  with  statute  upon  criminal  liability  of 
agent. 

§  5960.  Application  of  statutes  to  contracts  made  in  other  states. 

§  5962.  Effect  of  curative  statutes. 

§  5963.  Effect  of  contracts  by  noncomplying  corporation  having  been  exe- 
cuted. 

§  5964.  Effect  of  noncompliance  upon  negotiable  instruments  executed  to 
foreign  corporations. 

§  5965.  Eight  of  assignee  to  enforce  contract  of  noncomplying  foreign  cor- 
poration. 

§  5967.  Noncompliance  with  statute  as  affecting  matters  not  arising  out  of 
contract. 

§  5969.  Eight  of  noncomplying  corporation  to  defend  action. 

§  5971.  Effect  of  noncompliance  in  federal  courts. 

§  5973.  Construction  of  statutes  imposing  conditions. 

§  5975.  Alleging  and  proving  compliance  with  statutory  conditions. 

§  5976.  Asserting  noncompliance  with  statute  on  appeal. 

XVI.    PKOCEEDINGS    TO    EXCLUDE    FOREIGN    CORPORATIONS 

§  5981.  Power  of  legislature  to  prescribe  causes  for  ouster. 

§  5987.  Eevocation  of  license  for  removal  of  cause. 

§  5988.  Effect  of  revocation  of  license. 

§  5989.  Eemedies  of  corporations  wrongfully  excluded. 

XVII.    ACTIONS    BY    TORBIGN    CORPORATIONS 

§  5990.  Eight  to  maintain  actions. 

§  5995.  Noncompliance  with  statutes  as  affecting  right  to  sue. 
§  5996.  Noncompliance  as  affecting  right  to  assert  counterclaim. 
§  5997.  Presumption   of   compliance   with   statutory   conditions. 
§  5998.  Manner  of  raising  defense  of  noncompliance  by  foreign  corpora- 
tion. 
§  6002.  Proof  of  corporate  existence — ^In  actions  at  law. 
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XVIII.    ACTIONS    AGAINST    FOREIGN    CORPORATIONS 

§  6005.  In  general. 

§  6006.  Eequisites    to    jurisdiction    to    render    personal    judgment    against 

foreign  corporation. 
§  6007.  Who  may  maintain  suit  against  foreign  corporation. 
,  §  6009.  Jurisdiction — Federal  courts. 
§  6011.  —  Acquiring  by  consent  of  corporation. 
§  6012.  Effect  of  appearance. 
§  6013.  Venue. 

§  6016.  Pleadings  in  actions  against  foreign  corporations. 
§  6017.  Statute  of  limitations  and  laches  as  a  defense. 

XIX.    SERVICE    OP    PROCESS    ON    FOREIGN    CORPORATIONa 

§  6019.  In  general. 

§  6021.  Doing  business  essential  to  jurisdiction  in  personam. 

§  6023.  Service  on  foreign  corporation  engaged  in  interstate  commerce. 

§  6025.  Place  of  making  service. 

§  6026.  Efffect  of  service  by  publication. 

§  6028.  Scope  of  statutes  providing  for  service. 

§  6029.  Statutory  requirements  as  to   service  to  be  followed. 

§  6030.  Upon  whom  process  may  be  served  generally. 

§  6032.  Service  upon  designated  person  in   absence   of  certain   officers   or 

agents. 
§  6033.  Service  upon  designated  state  official. 
§6035.  Service  on  "managing  agent,"  "superintendent,"  etc.,  other  than 

executive  officers. 
§  6039.  Service   upon   a   stockholder   of   a    foreign   corporation. 
§  6040.  Service  on  local  agent. 

§  6041.  Service  on  officer  casually  or  temporarily  in  state. 
§  6042.  Service   upon   salesman   of   foreign   corporation. 
§  6043.  Service  on  officer  or  agent  fraudulently  brought  within  jurisdiction. 
§  6044.  Service  on  an  officer  coming  into  state  as  a  witness. 
§  6045.  Effect  of  termination  of  agency  on  service. 
§  6046.  Effect  of  withdrawal  of  corporation  from  the  state. 
§  6051.  Service  in  suits  in  federal  courts. 
§  6053.  Eeturn. 
§  6055.  Objection  to  service  after  removal  of  cause  to  federal  court. 


I.   DEFINITION   AND    NATUKE   OP   FOREIGN   COEPORATIONS 

§  5692.  Definition  of  foreign  corporation.^  A  foreign  corpora- 
tion is  one  created  and  existing  under  the  laws  of  some  other 
state  or  country.^    Its  foreign  character  is  to  be  determined  by 

1  Foreign    business    trust    as    a  2  Magna  Oil   &   Refining  Co.   v. 

foreign     corporation,     see     §  6060,      Uncle    Sam    Oil   Co.,   81    Okla.    8, 
infra.  196  Pae.  142. 
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the  place  where  its  charter  was  granted  and  not  by  the  place 
where  its  business  is  transacted.*  The  New  York  code  defines 
domestic  corporations  and  then  provides  that  every  other  cor- 
poration is  a  foreign  corporation*  and  the  Russian  Socialist 
Federated  Soviet  Republic  has  been  held  to  be  a  foreign  corpora- 
tion within  the  meaning  of  the  code  definition.* 

§  5705.  Status  of  foreign  corporation  as  citizen,  resident  or 
inhabitant.^  A  foreign  corporation  which  has  complied  with 
the  laws  of  the  state  and  received  a  license  to  do  business  there 
is  a  resident  of  the  state.'  A  foreign  corporation  which  has 
not  become  domesticated  is  a  nonresident  within  the  meaning  of 
attachment  statutes  although  jurisdiction  to  render  a  personal 
judgment  against  it  may  be  acquired  by  service  of  process  on  a 
state  officer.'  A  foreign  corporation  which  maintains  an  office 
in  a  particular  county  for  the  transaction  of  a  portion  of  its 
business,  and  in  charge  of  its  agent  on  whom  valid  service  of 
process  can  be  had,  is  a  resident  of  such  county  within  the  mean- 
ing of  the  Missouri  statute  requiring  residents  of  the  county  to 
perfect  appeals  from  judgments  of  justices'  courts  within  ten 
days.' 

n.    DOMESTICATION  OF  FOREIGN  CORPORATIONS 

§  5707.  Corporations  under  the  laws  of  different  states.^" 

Strictly  speaking,  there  is  no  such  thing  known  to  the  law  as 
the  creation  of  a  single  corporation  by  two  or  more  states  or 
sovereignties.^^    Different  states  may,  and  sometimes  do,  create 

3  Magna  Oil  &  Befining  Co.  y.  App.  902,  192  N.  Y.  Supp.  958; 
Unele  Sam  Oil  Co.,  81  Okla.  8,  196  s.  c,  118  N.  T.  Mise.  28,  192. N. 
Pae.  143,  Y.  Supp.  282. 

4  Wulf  sohu   V.   Eussian   Socialist  6  See  also  chapter  13,  supra. 
Federated  Soviet  Republic  of  Eus-  7  Gaunt     v.     Nemours     Trading 
sia,  202  N.  Y.  App.  Div.  421,  195  Corp.,    194   N.    Y.   App.   Div.   668, 
N.  Y.  Supp.  472;  s.  c,  200  N.  Y.  186  N.  Y.  Supp.  92. 

App.    Div.    902,    192   N.    Y.  -  Supp.  8  Aetna   Ins.    Co.    v.    Eobertson, 

958;  s.  c,  118  N.  Y.  Misc.  28,  192  126  Miss.   387,  88  So.  883. 

N.  Y.  Supp.  282.  9  Kalamazoo  Loose  Leaf  Binder 

BWulfsohn  V.   Eussian   Socialist  Co.  v.  Con  P.  Curran  Printing  Co. 

Federated  Soviet  Eepublic  of  Rus-  (Mo.  App.),  242  S.  W.  982. 

sia,  202  N.  Y.  App.  Div.  421,  195  10  See  note,  18  A.  L.  R.  130. 

N.  Y.  Supp.  472;  s.  e.,  200  N.  Y.  11  Vaughan   v.    Nashville,    C.    & 
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under  their  own  laws  corporations  having  the  same  name,  the 
same  powers,  and  the  same  management,  and  with  their  principal 
offices  in  one  of  the  creating  states,  but  in  such  case,  in  contem- 
plation of  law,  there  is  not  a  single  corporation  existing  under 
the  laws  of  all  of  such  states,  but  a  separate  and  distinct  cor- 
poration in  each  state.^* 

§5709.  Manner  in  which  domestication  effected — In  gen- 
eral.^' Whether  the  method  provided  by  the  domesticating 
state,  to  which  the  applying  corporation  is  a  foreign  one,  was 
intended  to  create  a  new  corporation  or  only  to  confer  certain 
powers  on  the  foreign  one,  depends  upon  the  intention  of  the 
legislature  to  be  gathered  from  the  language  employed  in  the 
statutory  provisions  prescribing  the  method.^*  Before  an  inten- 
tion to  create  a  new  corporation  will  be  inferred  it  must  appear 
from  the  language  employed  that  the  purpose  was  to  create  the 
corporation  anew,  and  to  confer  upon  it  all  the  powers  usually 
exercised  by  similar  domestic  corporations,  and  to  reserve  to  the 
state  power  to  exercise  such  authority  over  the  corporation  as 
is  usually  exercised  over  the  originally  created  and  wholly  domes- 
tic ones.^*  The  mere  grant  of  privileges  or  powers  to  an  existing 
corporation,  without  more,  does  not  do  this,  and  does  not  make 
it  a  citizen  of  the  state  conferring  such  powers.^®  If  the  pur- 
pose of  the  legislature  in  passing  a  special  statute  permitting  a 
particular  foreign  corporation  to  do  business  in  the  state  is  to 
make  such  corporation  its  own,  it  thereby  creates  a  new  corpora- 
tion with  a  new  existence,  in  which  case  each  corporation  exists 
independently  as  a  separate  entity  under  the  laws  of  its  own 
state  quoad  hoc  any  property  within  its  territorial  jurisdiction.^'' 
But  if  the  purpose  is  not  to  create,  but  simply  to  enable,  permit 

St.   L.    Ey.,    192   Ky.    137,    232    S.  St.    L.   Ry.,    192   Ky.    137,    232    S. 

W.  411.  W.    411,    citing    8    Fletcher    Cye. 

12  Vaughan    v.    Nashville,    C.    &  Corp.  §  5709. 

St.  L.  Ey.,  192  Ky.  137,  232  S.  W.  16  Vaughan    v.    Nashville,    C.    & 

411.  St.  L.  By.,  192  Ky.  137,  232  S.  W. 

18  See  note  in  18  A.  L.  E.  130.  411,   citing  8  Fletcher  Cyc.   Corp. 

14  Vaughan  v.  Nashville,  C.  &  St.  §  5709. 

L.   Ey.,    192    Ky.    137,    232    S.    W.  17  Magna  Oil  &  Eefining  Co.  v. 

411,   citing   8  Fletcher   Cyc.    Corp.  White  Star  Eefining  Co.,  280  Fed. 

§  5709.  52. 

15  Vaughan    v.    Nashville,    C.    & 
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and  control,  the  corporation  is  not  a  citizen  of  the  enabling  state, 
but  remains  a  foreign  corporation.^*  The  provisions  of  the  Ken- 
tucky constitutions  and  statutes  that  no  foreign  railroad  corpora- 
tion shall  have  the  power  to  acquire  property  or  exercise  the 
right  of  eminent  domain  in  the  state  until  it  shall  have  become 
a  body  corporate  and  organized  under  the  laws  of  that  state 
by  filing  its  articles  of  incorporation  with  specified  state  officers, 
do  not  show  an  intention  to  domesticate  a  corporation  comply- 
ing with  its  provisions  so  as  to  destroy  its  foreign  identity  and 
require  it  to  pay  an  organization  tax  imposed  upon  domestic 
corporations.^'  A  statute  providing  that  the  domicile  of  a 
foreign  corporation  transacting  business  in  the  state  and  which 
has  complied  with  its  laws  shall  for  all  purposes  be  deemed  and 
held  to  be  in  the  state,  does  not  make  such  a  corporation  a  domes- 
tic corporation.*" 

§  5711.  —  Effect  of  merely  authorizing'  foreign  corporation 
to  hold  property  or  do  business  in  the  state.*^  A  statute  merely 
enabling  a  foreign  corporation  to  hold  property  or  do  business 
in  the  state  does  not  make  it  a  domestic  corporation.^*  It  has 
been  held  that  a  corporation  which  has  complied  with  the  laws 
regulating  the  admission  of  foreign  corporations  to  do  business 
in  a  state  other  than  the  state  of  incorporation  becomes  a  cor- 
poration ' '  existing  under  the  laws  of ' '  such  state.** 

§  5714.  Citizenship  of  domesticated  corporation  for  purposes 
of  federal  jurisdiction.** 

III.  POWER  OF  CORPORATION  TO  ACT  IN  FOREIGN  STATE 

§  5718.  Corporation  has  no  legal  existence  beyond  limits  of 
sovereignty  of  its  creation.    A  corporation  exists  only  by  virtue 

18  Magna  Oil  &  Eefiniug  Co.  v.  21  See  note  in  18  A.  L.  E.  130. 
White  Star  Refining  Co.,  280  Fed.  28  Magna  Oil  &  Refining  Co.  v. 
52.  Uncle    Sam    Oil    Co.,    81    Okla.   8, 

19  Vaughan    v.    Nashville,    C.    &  196  Pae.  142. 

St.  L.  Ry.,  192  Ky.  137,  232  S.  W.  28  State     v.     Circuit     Court    for 

411.  Dodge  County,   176  Wis.  198,   186 

20  Magna  Oil  &  Refining  Co.  v.      N.  W.  732. 

Uncle  Sam  Oil  Co.,  81  Okla.  8,  196  24  See   §  390,  supra. 

Pae.  142. 
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of  the  law  creating  it,  and  has  no  existence  beyond  the  boundaries 
of  the  state  where  such  law  has  force.^* 

§  5719.  Power  of  corporation  to  act  in  another  state  or 
country.  A  corporation  may  do  business  wherever  its  charter 
permits,  provided  that  right  is  not  denied  by  local  law.^^ 

§  5720.  Restrictions  and  limitations  Of  charter.  A  corpora- 
tion carries  its  charter,  as  the  law  of  its  existence,  wherever  it 
may  go  for  business,  that  is  to  say,  the  powers  and  limitations 
of  its  charter  are  the  same  abroad  as  at  home.*'' 

§  5726.  Notice  of  limitations  imposed  by  charter  and  general 
laws.  A  person  who  becomes  a  stockholder  in  a  corporation 
thereby  subjects  himself  to  the  general  corporate  laws  of  the 
state  where  it  was  incorporated,  as  affecting  the  corporation's 
powers,  obligations  and  merger  with  other  corporations  organized 
under  the  laws  of  that  state ;  and  is  presumed  or  held  to  have  con- 
tracted with  reference  to  those  laws  and  not  with  reference  to 
those  of  his  domicile.** 

§  5728.  Effect  of  domiciliary  laws  in  respect  to  performance 
of  corporate  acts.*° 

§"5729.  Effect  of  ultra  vires  contracts.  Where  a  contract  by 
a  foreign  corporation  is  ultra  vires  in  the  sense  that  it  is  not 
within  the  powers  conferred  upon  the  corporation  by  the  legisla- 
ture or  within  the  object  of  its  creation,  it  is  void.*"  But  where 
the  contract  is  one  which  the  corporation  has  power  to  make  and 
is  within  the  scope  of  its  franchise,  neither  party  to  the  contract 

25  People  V.  Woman  'b  Home  Mis-  29  Eight   of   third  persons   deal- 

sionary  See.,  303   111.  418,  135  N.  ing  with  agent   of   a  foreign  eor- 

E.  749.  poration    doing    business    in    the 

26"Boyette     v.     Preston     Motors  state    to    act    upon    his    apparent 

Corp.,   206   Ala.   240,   18  A.  L.   E.  authority,    see    Sheldon   Petroleum 

1376,  89  So.  746.  Co.  v.  Empire  Gas  &  Fuel  Co.,  112 

87Boyette     y.    Preston     Motors  Kan.   73,  209  Pac.  826,  quoting   8 

Corp.,  206  Ala.   240,   18  A.  L.   E.  Fletcher  Cyc.  Corp.  §5728. 
1376,  89.  So.  746.  30  Marks    v.    Chicago    Mortgage 

28Boyette     v.     Preston     Motors  Corp.,  218  111.  App.  1. 
Corp.,  206   Ala.  240,   18  A.  L.  E. 
1376,  89  So.  746. 
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who  has  had  the  benefit  of  it  can  set  up  as  a  defense  that  legal 
formalities  were  not  complied  with  or  that  the  power  was  im- 
properly exercised.'^ 

§  5730.  By  what  law  corporate  powers  and  acts  of  foreign 
corporations  are  governed.  A  statute  granting  powers,  priv- 
ileges or  immunities  to  corporations  will  be  held  to  apply  only  to 
domestic  corporations,  over  which  the  state  has  the  power  of 
visitation  and  control,  unless  the  intent  that  it  shall  apply  to 
foreign  corporations  as  well  is  plainly  expressed  in  the  terms  of 
the  act.'^  A  contract  with  a  foreign  corporation  which  is  made 
and  is  to  be  performed  in  a  state  other  than  that  in  which  the 
corporation  was  created  will  be  governed  by  the  laws  of  such 
state.** 

IV.   DOCTRINE  OF  COMITY  TOWARDS  FOREIGN   CORPORATIONS 

§  5734.  Right  of  corporation  to  act  in  another  state  or  coun- 
try. A  corporation  cannot  exercise  any  rights  or  privileges  in  a 
foreign  jurisdiction  unless  permitted  to  do  so  by  express  or  im- 
plied permission  of  the  foreign  state.**  The  transaction  of  local 
business  within  a  state  is  a  privilege  which  may  be  granted  or 
denied  by  it.*^  Subject  to  constitutional  limitations,*®  a  state 
may  prohibit  foreign  corporations  from  doing  business  at  all 
within  its  territory,*''  or  may  impose  any  terms  or  conditions 
which  it  may  see  fit  on  allowing  them  to  do  business  there.**    And 

31  Marks    v.    Chicago    Mortgage  Telegraph    Co.    v.    Eailroad    Com- 

Corp.,  218  111.  App.  1.  mission  of  South  Carolina,  280  Fed. 

SZPeople     V.     Woman's     Home  901;  People  v.  Kent,  300  111.  324, 

Missionary  Soe.,  303  111.  418,  135  133    N.    E.    276;    McClamroch    v. 

N.  E.  749.                          ■  Southern  Surety  Co.,  193  Iowa  249, 

3SA  contract  of  insurance  by  a  197  N.  W.  41;  Ferguson  v.  Tuttle, 

foreign    fraternal   benefit    associa-  95    N.    J.    L.    374,    112    Atl.    596; 

tion.     Independent  Order  of  Puri-  State   ex   rel.   European   Ace.  Ins. 

tans  V.  Brown,  —  Tex.  Civ.  App.  Co.    v.    Tomlinson,    101    Ohio    St. 

— ,  229  S.  W.  939.                             '  459,  129  N.  E.  684. 

34  People     V.     Woman 's     Home  38  Pierce    Oil    Corp.    v.    Phoenix 

Missionary  Soc,  303   111.  418,  135  Eefining  Co.,  259  U.  S.  125,  66  L. 

N.  E.  749.  Ed.  855,  aff'g  79  Okla.  36,  190  Pac. 

3B  American      Uniform     Co.     v.  857;    Southern    Bell    Telephone    & 

Com.,  237  Mass.  42,  129  N.  E.  622.  Telegraph  Co.  v.  Eailroad  Commis- 

36  See  §  5754  et  seq.,  infra.  sion   of   South   Carolina,   280  Fed. 

37  Southern     Bell     Telephone     &  901;    State    v.    St.    Louis    Cotton 
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foreign  corporations  have  no  right  to  do  business  in  a  state 
without  first  complying  with  the  terms  and  conditions  so  im- 
posed.'* A  Mississippi  statute  expressly  permits  foreign  corpora- 
tions to  do  business  in  the  state.*"  The  Ohio  statute  authorizing 
domestic  corporations  to  exchange  reciprocal  or  interinsurance 
contracts  with  foreign  corporations  applies  only  to  fire  insurance 
companies  and  does  not  entitle  a  foreign  corporation  writing 
public  liability  insurance  on  automobiles  to  a  certificate  to  do 
business  in  the  capacity  of  a  reciprocal  insurance  company  in 
that  state,  nor  does  the  provision  of  the  statutes  authorizing  the 
formation  of  mutual  insurance  companies  to  insure  against  loss, 
expense  and  liability  resulting  from  the  ownership,  maintenance 
or  use  of  automobiles.*^ 

§  5736.  Application  of  the  doctrine  of  comity  to  corporations. 

It  is  under  the  principles  of  comity  that  a  corporation  created 
in  one  state  is  permitted  to  transact  business  in  another  state.** 
By  the  law  of  comity  of  nations,  which  prevails  as  between  the 
states,  a  corporation  created  by  the  laws  of  one  state  or  country 
is  permitted  to  do  business  and  make  contracts  in  another  state 
or  country,  and  to  sue  in  its  court,  unless  prohibited  from  so 
doing  by  statute.** 

§  5739.  Application  of  the  laws  of  the  state  in  which  the 
foreign  corporation  is  doing  business.  Whether  a  foreign  cor- 
poration is  a  fraternal  benefit  society  within  the  meaning  of  a 

Compress  Co.,  147  Ark.  406,  227  S.  89  Equitable    Trust    Co.    v.    Cen- 

W.   605;   William   A.   Slater   Mills  tral  Trust  Co.,  145  Tenn.  148,  239 

V.    Gilpatric,    97    Conn.    521,    117  S.  W.  171. 

Atl.  806;  People  v.  Woman's  Home  40 Springfield  Grocery  Co.  v. 
Missionary  Soe.,  303  111.  418,  135  Devitt,  126  Miss.  169,  88  So.  497. 
N.  E.  749;  People  v.  Kent,  300  111.  41  State  v.  Gearheart,  103  Ohio 
324,  133  N.  B.  276;  American  TJni-  St.  263,  132  N.  E.  735. 
form  Co.  V.  Com.,  237  Mass.  42,  42 People  v.  Woman's  Home 
129  N.  E.  622;  Ferguson  v.  Tuttle,  Missionary  Soc,  303  111.  418,  135 
95  N.  J.  L.  374,  112  Atl.  596;  N.  E.  749;  Seharbauer  v.  Lam- 
State  ex  rel.  European  Ace.  Ins.  pasas  County,  —  Tex.  Com.  App. 
Co.  V.  Tomlinson,  101  Ohio  St.  — ,  235  S.  W.  533,  rev'g  judgment 
459,  129  N.  E.  684;  Major  Creek  —  Tex.  Civ.  App.  — ,  214  S.  W. 
Lumber   Co.   v.   Johnson,    99    Ore.  468. 

176,    195    Pae.     177;     Phillips     v.  43  Springfield     Grocery     Co.     v. 

Perue,  111  Tex.  112,  229  S.  W.  849.  Devitt,  126  Miss.   169,  88  So.  497, 
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statute  exempting  such  societies  from  the  operation  of  laws  in 
relation  to  general  insurance  contracts  must  be  determined  from 
the  evidence  as  to  its  organization,  the  manner  in  which  its  busi- 
ness is  conducted,  the  character  of  the  particular  contract  in- 
volved, and  whether  it  is  licensed  to  do  business  in  the  state.** 

§  5740.  Limitations  of  comity  by  local  policy.  A  foreign 
corporation  which  has  issued  stock  without  par  value  as  author- 
ized by  the  statutes  of  the  state  of  its  domicile  may  be  permitted 
to  do  business  in  states  where  the  issuance  of  stock  of  that  char- 
acter is  not  allowed.** 

§  5742.  Power  of  courts  to  impose  restrictions  on  foreign 
corporations.  The  comity  involved  is  the  comity  of  the  state 
and  not  that  of  the  courts.  The  rules  of  comity  have  the  con- 
trolling force  of  legal  obligations  until  modified  by  the  legisla- 
ture, and  it  is  the  duty  of  the  court  to  observe  and  enforce  them 
until  the  legislature  expresses  a  contrary  intent.** 

§  5744.  Legislative  enactments  subjecting  foreign  corpora- 
tions to  equality  with  domestic  corporations.  A  foreign  cor- 
poration having  power  under  its  charter  to  loan  money  may 
engage  in  the  business  of  loaning  money  in  Illinois,  where  it  has 
been  duly  authorized  to  do  business  there,  and  exercises  no 
greater  or  different  powers  than  those  exercised  by  domestic 
corporations  of  like  character,  and  is  subject  to  the  same  liabil- 
ities, restrictions  and  duties  as  such  domestic  corporations.*'' 

§  5745.  Comity  to  corporations  chartered  in  one  state  to  do 
business  in  another.  Corporations  which  are  chartered  in  one 
state  without  any  intention  to  do  business  therein,  but  to  operate 
entirely  in  other  states,  are  sometimes  called  "tramp  corpora- 
tions. "*8    According  to  the  weight  of  authority,  the  mere  fact 

44 Harris  v.  Switchmen's  TJnion  46Soharbauer       v.        Lampasas 

of  Nortli  America  (Mo.  App.),  237  County,  —  Tex.  Com.  App.  — ,  235 

S.  W.  155.  S.  W.  533,  rev  'g  —  Tex.  Civ.  App. 

4BSee  note  in  19  A.  L.  E.  131,  — ,  214  S.  W.  468. 

132;  article  "Non-Par  Stock,"  by  47 Marks    v.    Chicago    Mortgage 

James   A.   Allen,  90   Central  Law  Corp.,  218  111.  App.  1. 

Journal     170;      2     Conyngton     on  48  Scharbauer        v.        Lampasas. 

Financing  an  Enterprise,  393.  County,    —    Tex.    Com.    App.    — , 
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that  citizens  of  a  state  form  a  corporation  under  the  laws  of 
another  state  for  the  purpose  of  doing  business  as  a  foreign 
corporation  in  the  state  in  which  they,  or  a  majority  of  them, 
reside,  instead  of  incorporating  under  the  laws  of  the  latter 
state,  is  no  ground  for  refusal  by  the  latter  state  to  extend  to  it 
the  rule  of  comity  and  to  i;ecognize  it  and  allow  it  to  do  business 
there  like  any  other  foreign  corporation.  This  plan  of  incorpora- 
tion of  itself  does  not  render  the  corporation  a  fraud  upon  or 
an  evasion  of  the  laws  of  either  state.** 

§  5748.  Right  of  foreign  corporation,  to  sue  under  doctrine  of 
comity.  A  foreign  corporation  may  ordinarily  maintain  an 
action  to  enforce  its  contracts  within  the  state,  and  is  restricted 
only  when  doing  business  within  the  meaning  of  the  statutes  re- 
quiring, in  such  case,  the  performance  of  certain  duties  before 
becoming  so  engaged.^" 

V.   CONSTITUTIONAL/  PROTECTION  OF  FOREIGN   CORPORATION 

§  5752.  In  general.  The  power  of  a  state  to  impose  con- 
ditions upon  the  right  of  foreign  corporations  to  do  business 
within  its  borders  is  subject  to  limitations  imposed  by  the  fed- 
eral and  state  constitutions.*^  Decisions  of  the  Federal  Su- 
preme Court  as  to  whether  state  statutes  relating  to  foreign 
corporations  violate  the  Federal  Constitution  are  conclusive 
and  binding  on  the  state  courts.*^  The  New  Jersey  statute  pro- 
viding that  no  foreign  insurance  company,  except  a  life  insurance 
company,  may  transact  business  in  the  state  except  through 
authorized  agents  whose  principal  place  of  business  is  in  the 
state  is  not  invalid  as  imposing  an  arbitrary  and  unreasonable 
requirement,  .nor  as  an  unreasonable  and  arbitrary  restriction 
upon  the  rights  secured  to  citizens  by  the  state  constitution  to 

235  S.  W.  533,  rev'g  —  Tex.  Civ.  Co.,  257  U.  S.  529,  66  L.  Ed.  352; 

App.  — ,  214  S.  W.  468.  William    A.    Slater    Mills    v.    Gil- 

49  Scharbauer        v.        Iiampasas  pa  trie,  97  Conn.  521,  117  Atl.  806; 

,  County,    -;-    Tex.    Com.    App.    — ,  J.  I.  Case  Threshing  Maeh.  Co.  v. 

235  S.  W.  533,  rev'g  —  Tex.  Civ.  Stewart,   60   Mont.    380,   199   Pae. 

App.  — ,  214  S.  W.  468.  909. 

BO  Meaker    Galvanizing    Co.     v.  B2  J.    I.    Case    Threshing    Mach. 

Charles    E.    Melnnes    &    Co.,    272  Co.  v.  Stewart,  60  Mont.  380,  199 

Pa.  561,  116  Atl.  400.  Pac.  909. 

51  Terral  v.   Burke   Construction 
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enjoy,  acquire,  possess  and  protect  property  and  pursue  and  ob- 
tain safety  and  happiness.^* 

§  5754.  Corporations  not  entitled  to  privileges  and  immuni- 
ties of  citizens  of  the  several  states  and  of  the  United  States.^* 
A  statute  providing  that  no  foreign  insurance  company,  except 
a  life  insurance  company,  may  transact  business  in  the  state 
except  through  authorized  agents  whose  principal  place  of  busi- 
ness is  located  in  the  state  does  not  violate  this  provision.*^ 

§  5755.  Protection  against  denial  of  equal  protection  of  the 
laws.*^  A  statute  providing  that  no  foreign  insurance  company, 
except  a  life  insurance  company,  may  transact  business  in  the 
state  except  through  authorized  agents  whose  principal  place 
of  business  is  in  the  state  does  not  violate  this  provision."'' 

§  5758.  Deprivations  of  foreign  corporations  of  property 
without  due  process  of  law,"*  A  foreign  pipe  line  company 
which  acquires  the  right  to  do  business  in  a  state  after  the 
adoption  of  a  constitutional  provision  creating  a  corporation 
commission  with  power  to  regulate  pipe  line  companies  and 
statutes  making  such  companies  common  carriers  and  requiring 
them  to  file  an  acceptance  of  the  constitutional  and  statutory 
provisions  relating  to  such  companies,  is  not  deprived  of  its 
property  without  due  process  of  law  by  an  order  of  such  com- 
mission, made  after  notice  and  upon  full  hearing,  declaring  it 
to  be  a  common  carrier  and  requiring*  it  to  transport  oil  as  such 
a  carrier  to  a  limited  extent."' 

§  5761.  Statutes  prohibiting  suing  in  or  removing  suits  to 
federal  courts.^"    A  state  may  not,  as  a  condition  of  permitting 

B3  Ferguson   v.   Tuttle,   95   N.   J.  69  Pierce    Oil    Corp.    v.    Phoenix 

L.  374,  112  Atl.  596.  Refining  Co.,  259  U.  S.  125,  66  L. 

B4See  §389,  supra.  Ed.    855,    afC'g    79    Okla.    36,    190 

66  Ferguson  v.   Tuttle,  95  N.  J.  Pae.  857. 

L.  374,  112  Atl.  596.  60  See  also  §  5987,  infra. 

66  See  also  §§  4403-4415,  and  Eight  to  revoke  license  of  for- , 
4578,  4579,  supra.  eign  corporation  for  bringing  suit 

67  Ferguson  v.  Tuttle,  95  N.  J.  in,  or  removing  suit  to,  Federal 
L.  374,  112  Atl.  596.  court  is  the  subject  of  a  note  in 

68  Taxation  of  property   of  for-  21  A.  L.  E.  188. 
eign    corporation    located    outside 

of  the  state,  see  §  4607,  supra. 
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a  foreign  corporation  to  do  business  within  its  borders,  exact 
from  it  a  waiver  of  the  exercise  of  its  constitutional  right  to  re- 
sort to  the  federal  courts,  or  thereafter  withdraw  from  it  the 
privilege  of  doing  business  because  of  the  exercise  of  such  right, 
whether  waived  in  advance  or  not.^^  This  principle  does  not  de- 
pend for  its  application  upon  whether  the  business  done  by  the 
corporation  is  state  or  interstate,  but  rests  on  the  ground  that 
the  Federal  Constitution  confers  upon  citizens  of  one  state  the 
right  to  resort  to  federal  courts  of  another,  and  that  state  action, 
whether  legislative  or  executive,  necessarily  calculated  to  curtail 
the  free  exercise  of  the  right  thus  secured  is  void,  since  the  power 
of  a  state  in  excluding  foreign  corporations  is  subject  to  the 
limitations  of  the  supreme  fundamental  law.®* 

§  5762.  State  statutes  interfering'  with  interstate  or  foreign 
commerce.  The  commerce  clause  of  the  Federal  Constitution  ex- 
pressly commits  to  congress  and  impliedly  withholds  from  the 
several'states  the  power  to  regulate  commerce  among  the  latter.®' 
Congress  alone  has  power  to  regulate  interstate  commerce,®*  and 
no  state  can  interfere  with,  lay  burdens  upon,  or  prohibit  the 
transportation  of  interstate  commerce  into  its  territory.®*  Such 
commerce  is  not  confined  to  transportation  from  one  state  to 
another,  but  comprehends  all  commercial  intercourse  between 
different  states  and  all  the  component  parts  of  that  intercourse, 
and  includes  the  transportation,  purchase,  sale  and  exchange  of 

61  Terral    v.    Burke    Const.    Co.,  court,  without  the  consent  of  the 

257    U.    S.    529,    66    L.    Ed.    352,  other    party,    is    void.      Terral    v. 

where  it  is  said  that  the  cases  of  Burke   Const.   Co.,   257  XJ.   S.   529, 

Doyle     V.'    Continental     Insurance  66  L.  Ed.  352. 

Co.,  94  TJ.  S.  535,  24  L.  Ed.   148,  62  Terral    v.    Burke    Const.    Co., 

and    Security   Mut.   Life   Ins.    Co.  257  U.  S.  529,  66  L.  Ed.  352. 

V.   Prewitt,   202   U.   S.   246,   50   L.  63  Dahnke-Walker     Milling     Co. 

Ed.  1013  (cited  in  8  Fletcher  Cyc.  v.   Bondurant,    257   U.    S.    282,   66 

Corp.   §5761)   must  be   considered  L.    Ed.    239,    rev'g   185    Ky.    386, 

as  overruled.  215  S.  W.  76. 

The  Arkansas  statute  providing  64  Lloyd    Thomas    Co.    v.    Gros- 

for  the  revocation  of  the  author-  venor,   144   Tenn.   347,   233   S.   W. 

ity  of  a  foreign  corporation  to  do  669. 

business  in  the  state  if  it  removes  65  National   Eef rigerator   Co.    v. 

a  ease  brought  against  it  to  any  Southwest  Missouri  Light  Co.,  288 

federal    court,    or    institutes    any  Mo.  290,  231  S.  W.  930;  J.  I.  Case 

suit    or    proceeding    against    any  Threshing   Mach.    Co.    v.    Stewart, 

citizen  of  the  state  in   a  federal  60  Mont.  380,  199  Pac.  909. 
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commodities.*®  To  be  subject  to  objection,  the  burden  inter- 
posed on  interstate  commerce  must  be  substantial  and  direct.®'' 
Whether  a  transaction  by  a  foreign  corporation  is  interstate  com- 
merce, as  distinguished  from  doing  business  in  the  state,  is  a 
federal  question,  on  which  decisions  of  the  federal  supreme  court 
must  be  followed  by  state  courts.®' 

§  5763.  Restrictions  upon  foreign  corporations  engag^ed  in 
interstate  commerce.®'  The  right  given  to  congress  by  the  con- 
stitution to  regulate  interstate  commerce  cannot  be  impaired  by 
state  statutes  relating  to  foreign  corporations.'"  Foreign  cor- 
porations engaged  in  interstate  commerce  are  not  amenable  to 
such  statutes,  in  so  far  as  interstate  transactions  are  concerned.''^ 
State  statutes  and  constitutional  provisions  have  no  application 
to  interstate  transactions,''*  and  noncompliance  with  them  is  not 
a  defense  to  an  action  on  a  contract  made  in  furtherance  of  inter- 
state commerce.'"  "A  corporation  of  one  state  may  go  into  an- 
other, without  obtaining  the  leave  or  license  of  the  latter, -for  all 
the  legitimate  purposes  of  such  commerce ;  and  any  statute  of  the 
latter  state  which  obstructs  or  lays  a  burden  on  the  exercise  of 
this  privilege  is  void  under  the  commerce  clause. "  ''*  If  a  contract 
by  a  foreign  corporation  involves  interstate  commerce,  it  is 

66  Dahnke-Walker  Milling  Co.  71  Roberts  v.  Cat-Nak  Mfg.  Co., 
V.  Bondurant,  257  U.  S.  282,  66  216  111.  App.  245;  Pittsburg  & 
L.  Ed.  239,  rev'g  185  Ky.  386,  Shawmut  Coal  Co.  v.  State,  118 
215  S.  "W.  76.  N.  Y.   Mise.   50,   192   N.   Y.   Supp. 

67  Republic  Acceptance  Corp.  v.  310. 

Bennett,  —  Mich.  — ,  189   N.  W.  72Leverett   v.    Garland   Co.,  206 

901.  Ala.    556,    90    So.    343;    Memphis 

68  Outcault  Advertising  Co.  v.  Cotton  Hull  &  Fiber  Co.  v.  Wilson 
Citizens'  State  Bank  of  Roseau,  Grain  Co.,  —  Tex.  Civ.  App.  — , 
147    Minn.    449,    180    N.    W.    705;  244  S.  "W.  1062. 

Lloyd    Thomas    Co.    v.    Grosvenor,  73  E.   C.  Artman  Lumber  Co.  v. 

144  Tenn.  347,  233  S.  "W.  669;  Bogard,    191   Ky.    392,    230   S.   W. 

69  Contracts  involving  both  in-  953;  Lloyd  Thomas  Co.  v.  Gros- 
terstate  and  intrastate  transac-  venor,  144  Tenn.  347,  233  S.  W. 
tions,  see   §  5941,  infra.  669. 

70  J.  I.  Case  Threshing  Maeh.  74  Dahnke-Walker  Milling  Co. 
Co.  v.  Stewart,  60  Mont.  380,  199  v.  Bondurant,  257  TJ.  S.  282,  66 
Pac.  909;  Pittsburg  &  Shawmut  L.  Ed.  239,  rev'g  185  Ky.  386, 
Coal  Co.  V.  State,  118  N.  Y.  Misc.  215  S.  W.  76. 

50,  192  N.  Y.  Supp.  310;  Major 
Creek  Lumber  Co.  v.  Johnson,  99 
Ore.  172,  195  Pac.  177. 
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wholly  immaterial  where  it  is  made.''^  That  other  contracts  made 
by  a  foreign  corporation  in  a  state  constitute  a  carrying  on  of  a 
portion  of  its  ordinary  business  there  cannot  prevent  it  from 
enforcing  there  a  contract  which  is  an  interstate  transaction.'^ 
Members  of  a  foreign  corporation  suing  on  a  contract  on  the 
theory  that  they  were  doing  business  in  the  state  where  the  action 
is  brought  as  partners,  cannot  contend  on  appeal  that  the  trans- 
action was  interstate  commerce,  where  no  such  contention  was 
made  in  the  trial  court,  and  the  corporation  is  not  a  party  to 
the  action.'" 

§  5764.  Construction  of  statutes  as  not  Toeing  applicable  to 
interstate  commerce.  Statutes  regulating  the  doing  of  business 
by  foreign  corporations  in  the  state  will  be  deemed  not  to  have 
been  intended  to  apply  to  transactions  of  a  character  plainly 
pertaining  to  interstate  commerce.'* 

§  5770.  Sales  and  traffic  by  foreign  corporations.  Where  a 
corporation  manufactures  goods  in  the  state  of  its  domicile  and 
sells  and  ships  them  to  a  purchaser  in  another  state,  the  trans- 
action is  interstate  commerce,  and  the  corporation  is  not  required 
to  obtain  a  permit  to  do  such  business  in  the  latter  state,  and  may 
sue  there  on  accounts  growing  out  of  such  transactions  though 
it  has  never  obtained  such  a  permit.  And  this  is  true  regardless 
of  whether  the  goods  are  delivered  and  payment  made  in  the 
state  of  the  corporation's  domicile  or  in  the  state  where  the  pur- 
chaser resides  and  though  the  corporation  has  an  agent  in  the 
latter  state  who  maintains  an  office  there  and  collects  accounts 
growing  out  of  such  transactions."  Contracts  for  the  sale  of 
material  made  by  a  foreign  corporation  through  a  resident  agent, 
who  executes  them  in  its  behalf  and  ships  the  material  from 

76 National   Refrigerator    Co.    v.  Citizens'    State    Bank    of   Roseau, 

Southwest  Missouri  Light  Co.,  288  147    Minn.    449,    180    N.   W.    705; 

Mo.  290,  231  S.  "W.  930.  Pittsburg  &  Shawmut  Coal  Co.  v. 

76  Roberts  v.  Cat-Nak  Mfg.  Co.,  State,  118  N.  T.  Misc.  50,  192  N. 
216  ni.  App.  245;  Lloyd  Thomas  T.  Supp.  310;  Major  Creek  Lum- 
Co.  V.  Grosvenor,  144  Tenn.  347,  her  Co.  v.  Johnson,  99  Ore.  172, 
233  S.  W.  669.  195  Pae.  177. 

77  Forrester  v.  Loeke,  149  Ark.  79  Caddell  v.  J.  R.  Watkins  Med- 
225,  231  S.  W.  897.  ical  Co.,  —  Tex.  Civ.  App.  — ,  227 

78  0uteault    Advertising    Co.    v.  S.  W.  226. 
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a  point  outside  of  the  state,  are  interstate  transactions-^"  And 
so  is  a  contract  made  by  a  corporation  formed  under  the  laws  of 
one  state,  through  its  traveling  representative,  with  a  resident 
of  another  state  to*  appraise  property  belonging  to  him  in  a 
third  state,  and  which  provides  that  it  is  not  to  become  binding 
on  the  corporation  until  it  is  approved  and  accepted  by  it  at  its 
home  ofSce.^i  A  foreign  corporation  furnishing  and  shipping 
from  its  place  of  business  in  the  state  of  its  domicile  advertising 
type,  cuts  and  other  display  matter  to  defendant  at  his  place 
of  business  in  another  state  for  use  in  advertising  his  business  at 
the  latter  place,  is  engaged  in  interstate  commerce,  and  is  not 
doing  business  in  the  latter  state.^^  A  contract  for  the  sale  of 
cotton  seed  by  a  corporation  made  at  its  home  ofBce  in  the  state 
of  its  domicile,  and  under  which  the  seed  is  to  be  shipped  to  such 
points  in  another  state  as  the  purchaser  should  direct  is  an  inter- 
state transaction,  and  the  vendor  may  sue  thereon  in  the 
latter  state  without  complying  with  its  laws.  And  this  is  equally 
true  in  respect  to  a  part  of  the  seed  covered  by  the  contract 
which  is  not  shipped  because  the  purchaser  refuses  to  give 
shipping  instructions  and  which  the  vendor  is  therefore  obliged 
to  sell  elsewhere  at  a  loss,  and  it  may  maintain  a  suit  for  such 
loss  in  the  latter  state.**  Sales  made  by  a  foreign  corporation 
in  a  state  in  which  it  has  no  place  of  business,  a;s  a  result  of 
,  orders  taken  there  by  its  agent,  which  orders  are  sent  to  the 
home  ofBce  of  the  corporation  to  be  there  approved  and  accepted, 
are  interstate  commerce.**  And  this  is  true  though  the  agent 
resides  in  the  state  where  the  orders  are  taken,  and  though  the 


80  Toledo    Furnace    Co.    v.    Lan 
sing  Co.,  —  Mieh.  — ,  189  N.  W, 


81  Lloyd  Thomas  Co.  v.  Gros 
venor,  144  Tenn.  347,  233  S.  W, 
669. 

82  Outcault  Advertising  Co.  v, 
Citizens'    State   Bank    of   Eoseau 


Where  the  corporation  main- 
tains a  sales  office  in  the  state, 
and  .takes  orders  there  through 
the  agent  in  charge  of  such  office, 
which  are  required  to  be  sent  to 
the  home  office  for  acceptance, 
which  acceptance  is  indicated  by 
shipping  the  property  purchased 
147"  Minn.  449,  180  N.  W.  705.  direct    to    the    customer   from   the 

8S  Memphis  Cotton  Hull  &  foreign  state.  Pittsburg  &  Shaw- 
Fiber  Co.  V.  Wilson  Grain  Co.,  —  mut  Coal  Co.  v.  State,  118  N.  Y. 
Tex.  Civ.  App.  — ,  244  S.  W.  1062.       Misc.    50,    192    N.    Y.    Supp.    310. 

84  City  Sales  Agency  v.  Smith, 
126  Miss.  202,  88  So.  625.  And 
see  §  5922,  infra. 
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property  sold  is  sent  to  the  selling  agent  who  delivers  and 
demonstrates  the  same  to  the  purchaser,  and  receives  a  part  of 
the  purchase  price  in  cash  with  written  security  for  the  balance.** 
Delivery  by  trucks  owned  by  the  corporation  of  goods  sold  by  it 
in  the  state  of  its  domicile  to  the  purchaser  in  another  state  is 
interstate  commerce.*^ 

Where  goods  are  purchased  in  one  state  for  transportation  to 
another,  the  commerce  includes  the  purchase  quite  as  much  as  it 
does  the  transportation.*'  So  where  a  corporation  organized 
in  one  state  purchases  grain  in  another  to  be  delivered  on  board 
the  cars  of  a  carrier  in  the  latter  state,  intending  to  forward 
it  to  its  mill  in  the  state  of  its  domicile  as  soon  as  delivery  is 
made,  the  transaction,  including  the  purchase,  is  in  interstate 
commerce,  and  a  statute  of  the  state  where  the  purchase  is  made 
in  so  far  as  it  is  construed  by  its  courts  to  impose  burdensome 
restrictions  on  the  right  of  the  corporation  to  engage  in  such 
transactions  there,  is  void.**  Nor  is  the  character  of  the  trans- 
action changed  by  the  fact  that  after  the  grain  was  delivered 
to  the  corporation,  it  might  have  changed  its  mind  and  have  sold 
it  at  the  place  of  delivery  or  have  shipped  it  to  another  point  in 
the  same  state,  where  it  did  not  do  so.*®  But  it  is  not  interstate 
commerce  for  a  foreign  corporation  to  purchase  commodities  or 
other  property  in  a  state  other  than  that  of  its  domicile,  where 
the  entire  transaction  takes  place  in  such  state  and  the  property 
purchased  is  delivered  to  it  and  paid  for  by  it  there,'"  nor  for 

85  City  Sales  Agency  v.  Smith,  Bondurant,  257  U.  S.  282,  66  L. 
126  Miss.  202,  88  So.  625.  Ed.    239,   rev'g   185   Ky.   386,    215 

86  Wood   &    Selick   v.    American       S.  W.  76. 

Grocery  Co.,  96  N.  J.  L.  218,  114  90  Where    a    corporation    organ- 

Atl.  756.  ized    in     one     state    maintains    a 

87  Dahnke-Walker  Milling  Co.  v.  branch  office  in  another  state  and 
Bondurant,  257  U.  S.  282,  66  L.  purchases  cotton  in  the  latter 
Ed.  239,  rev'g  185  Ky.  386,  215  state  to  be  delivered  to  it  there, 
S.  W.  76.  payment    being    made    by    drafts 

88  Dahnke-Walker  Milling  Co.  v.  which  are  approved  in  the  branch 
Bondurant,  257  TJ.  S.  282,  66  L.  office  and  paid  through  local  banks 
Ed.  239,  rev'g  185  Ky.  386,  215  and  then  sent  to  the  home  office 
S.  W.  76,  and  also  reversing,  in  of  the  company  where  final  pay- 
effect,  a  previous  holding  to  the  ment  is  made,  the  transaction  is 
contrary  in  an  earlier  appeal  in  not  interstate  commerce.  Porres- 
the  same  case  reported  in  175  Ky.  ter  v.  Locke,  149  Ark.  225,  231  S. 
774,  195  S.  W.  139.  W.  897. 

89  Dahnke-Walker  Milling  Co.  v.  Where  persons  selling  securities 
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a  corporation  organized  in  one  state  and  conducting  its  business 
of  operating  a  sawmill  in  another  state  to  purchase  standing 
timber  in  a  third  state.'^ 

The  doing  of  local  acts  in  respect  to  commodities  transported 
in  interstate  commerce  after  the  interstate  transportation  has 
completely  terminated  is  not  interstate  commerce.'^  Where  the 
principal  transaction  is  interstate  commerce,  it  is  not  brought 
within  the  control  and  operation  of  the  local  laws  by  the  fact 
that  a  part  of  the  transaction  incidental  to  the  main  one  is 
local.'*  Neither  the  adjustment  in  the  state  of  a  debt  arising 
out  of  interstate  commerce  nor  the  maintenance  of  litigation 
there  for  the  purpose  of  collecting  it  constitutes  doing  business 
within  the  state.'*  And  the  compromise  of  a  claim  arising  out 
of  the  breach  of  a  contract  involving  interstate  commerce  is  inter- 
state commerce.'* 


to  a  foreign  corporation  and  guar- 
anteeing them  dealt  entirely  with 
the  manager  of  a  branch  office 
maintained  by  such  corporation  in 
the  state  and  delivered  the  securi- 
ties and  guaranties  to  him,  such 
transactions  were  not  interstate 
commerce,  although  the  manager 
sent  such  securities  and  guaranties 
to  the  home  office  by  mail,  and  the 
mails  were  otherwise  used  by  the 
company  in  transacting  its  busi- 
ness with  him.  Republic  Accept- 
ance Corp.  V.  Bennett,  —  Mich.  — , 
189  N.  W.  901. 

91 E.  C.  Artman  Lumber  Co.  v. 
Bogard,  191  Ky.  392,  230  S.  W. 
953. 

92  North  American  Service  Co. 
V.  A.  T.  Vick  Co.,  —  Tex.  Civ. 
App.  — ,  243  S.  W.  549. 

A  contract  by  a  foreign  corpo- 
ration to  erect  in  the  state  signs 
manufactured  out  of  the  state  and 
shipped  into  it,  is  an  intrastate 
transaction  and  not  the  subject  of 
interstate  commerce,  where  ma- 
terial for  posts  to  hold  the  signs 
is  bought  in  the  state,  and  the 
signs    are    attached    to    the    posts 


and  are  set,  protected  and  repaired 
in  the  state  by  a  corps  of  laborers 
maintained  there  for  that  purpose. 
North  American  Service  Co.  v.  A. 
T.  Vick  Co.,  —  Tex.  Civ.  App.  — , 
243  S.  W.  549. 

9SEose  City  Bottling  Works  v. 
Godchaux  Sugars,  151  Ark.  269, 
236  S.  W.  825. 

94Eose  City  Bottling  Works  v. 
Godchaux  Sugars,"  151  Ark.  269, 
236  S.  W.  825. 

This  is  true  though  in  making 
a  contract  of  adjustment  the  for- 
eign corporation  is  represented  by 
an  agent  resident  in  the  state,  as 
where  on  the  purchaser's  inabil- 
ity to  pay  for  goods,  an  agree- 
ment is  made  between  the  pur- 
chaser and  the  corporation,  rep- 
resented by  a  local  broker  through 
whom  they  were  ordered,  whereby 
they  are  to  be  stored  in  the 
broker's  warehouse  in  the  state 
until  paid  for.  Rose  City  Bottling 
Works  V.  Godchaux  Sugars,  151 
Ark.  269,  236  S.  W.  825. 

96  Where  a  Pennsylvania  cor- 
poration sends  an  order  for  goods 
to    an    Illinois    corporation    vAich 
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§  5773.  Sales  of  goods  by  foreign  corporation  throngh  factors 
or  commission  men.  A  contract  whereby  persons  in  the  state 
are  to  act  as  brokers  of  a  foreign  corporation  in  selling  its  prod- 
ucts, produced  in  the  state  of  its  domicile,  which  are  shipped 
"to  stiU  other  states  and  countries  pertains  strictly  to  interstate 
commerce,  although  such  brokers  are  to  distribute  the  funds  re- 
ceived by  them  as  the  proceeds  of  such  sales  in  payment  for 
work  done  in  manufacturing  such  products.'^  Where  a  corpora- 
tion selling  goods  through  a  broker  to  a  person  in  another  state 
ships  them  to  its  own  order,  and  attaches  the  bills  of  lading  to 
a  draft  drawn  on  the  purchaser  for  the  purchase  price,  and  for- 
wards the  same  for  collection  through  ordinary  banking  channels, 
the  transaction  is  not  transformed  into  an  intrastate  transaction 
by  the  delivery  of  the  bills  of  lading  to  the  purchaser  in  the 
state  of  his  domicile  on  payment  of  the  draft.'' 

§  5774.  Sales  involving  installation,  construction,  supervision 
or  repair."  Provisions  in  a  contract  for  the  installation  of 
articles  do  not  lose  their  character  as  intrastate  transactions  be- 
cause such  articles  are  to  be  brought  from  another  state,  where 
they  bear  no  necessary  relation  to  the  interstate  commerce  fea- 
tures of  the  transaction."  So  where  a  foreign  corporation  con- 
tracted to  manufacture  seats  in  the  state  of  its  domicile  and  to 
ship  them  to  and  install  them  in  a  theater  in  another  state,  and 
the  installation  consisted  in  fastening  them  to  the  concrete  floor, 
which  was  done  by  persons  employed  locally,  who  were  not 
necessarily  skilled  labor,  under  the  direction  of  a  superintendent 

accepts  it  at  its  home  oflSce  in  the  Meaker  Galvanizing  Co.  v.  Charles 

latter    state,    and    the    goods    are  E.   Mclnnes   &    Co.,   272   Pa.   561, 

to  be  delivered  at  various  points  116  Atl.  400. 

outside  of  Pennsylvania  for  ship-  86  Major    Creek    Lumber    Co.   v. 

ment    to    a    foreign    country,    an  Johnson,  99  Ore.  172,  195  Pae.  177. 

agreement    compromising    the    lia-  97  Bose  City  Bottling  Works  V. 

bility  of  the  Pennsylvania  corpo-  Godchaux    Sugars,    151    Ark.    269, 

ration  for  breach  of  the  contract,  236   S.   W.   825. 

though   made   in   Pennsylvania,  is  98  Effect  of  agreement  by  foreign 

interstate  commerce,  and  the  Illi-  corporation  to  install  article  with- 

nois  corporation  may  sue  on  it  in  in   the  state   to  bring  transaction 

Pennsylvania,   though   it    has   not  within  state  control  is  the  subject 

complied    with  .  the    laws    of   that  of  a  note  in  11  A.  L.  E.  614. 

state   relative  to  foreign  corpora-  99  J.  H.  Andrews  Co.  v.  Colonial 

tions        doing       business        there.  Theatre  Co.,  283  Fed.  471. 
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sent  by  the  corporation  for  the  purpose,  it  was  held  that  such 
installation  was  not  interstate  commerce,  but  constituted  doing 
business  in  the  state  where  the  work  was  performed.^  And  in- 
stalling an  ice-making  plant,  the  machinery  for  which  was  bought 
in  and  brought  from  another  state,  was  held  not  to  b^  interstate- 
commerce,  where  a  considerable  quantity,  of  the  material  and 
all  of  the  common  labor  used  was  purchased  and  employed 
loCaUy.2 

§  5777.  Lending  money  not  commerce.  Money,  being  but  a 
medium  of  exchange,  is  not  such  an  article  of  commerce  as  is 
protected  by  the  inteustate  commerce  statutes.' 

§  5781.  Taxation  of  foreign  corporation  engaged  in  inter- 
state commerce  or  acting  as  agent  of  federal  government.* 

§  5785.  Right  of  foreign  corporation  to  attack  statute  as 
unconstitutional.  A  foreign  corporation  does  not  waive  any 
constitutional  objection  by  coming  into  a  state.*  But  the  con- 
stitutional right  of  a  foreign  corporation  not  to  be  deprived  of 
its  property  without  due  process  of  law  may  be  waived,  or  the 
right  to  claim  it  may  be  barred,  as  other  rights  may  be,  by  de- 
liberate election  or  by  conduct  inconsistent  with  the  assertion 
of  such  a  right.® 

VI.  REGULATION  OF  INTERNAL  AFFAIRS  OF  FOREIGN  CORPORATIONS 

§  5786.  Courts  have  no  visitorial  power  over  a  foreign  cor- 
poration.''    Courts  of  one  state  have  no  jurisdiction  to  exercise 

1  J.  H.  Andrews  Co.  v.  Colonial  B  Prudential  Ins.  Co.  v.  Cheek, 
Theatre  Co.,  283  Fed.  471.  259  U.  S.  530,  66  L.  Ed.  1044,  aff'g 

2  National    Refrigerator    Co.    v.  —  Mo.  App.  — ,  223  S.  W.  754. 
Southwest  Missouri  Light  Co.,  288  6  Pierce  Oil  Corp.  v.  Phoenix  Ee- 
Mo.  290,  231  S.  W.  930.  fining  Co.,  259  U.  S.  125,  66  L.  Ed. 

SBoddy  V.  Continental  Inv.  Co.,  855,  aflf'g  79  Okla.  36,  190  Pac.  857. 
18  Ala.  App.  65,   88   So.   294;   Ee-  7  Jurisdiction   of   action   or  pro- 

public  Acceptance  Corp.  v.  Bennett,  ceeding  involving  internal  affairs 
—  Mich.  — ,  189  N.  W.  901.  of  foreign  corporation  is  the  sub- 

4  Interstate  commerce,  see  ject  of  a  note  in  18  A.  L.  E.  1383. 
§§  4585-4588,  supra. 

Taxation  of  federal  agencies  and 
agents,  see  §§  4591-4594,  supra. 
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visitorial  "or  supervisory  powers  over  the  management  of  the 
internal  affairs  of  a  corporation  organized  and  domiciled  under 
the  laws  of  another  state,  but  such  powers  belong  to  the  state  in 
which  the  corporation  was  created.'  And  therefore  the  courts 
of  a  state  have  no  jurisdiction  to  interfere  by  injunction,  man- 
damus or*otherwise  in  the  management  of  the  internal  affairs  of 
a  foreign  corporation  at  the  suit  of  a  resident  stockholder,  even 
though  the  corporation  may  maintain  an  office  and  place  of  busi- 
ness in  the  state,  and  may  expressly  or  impliedly  agree  to  sub- 
mit to  the  jurisdiction  of  the  court  in  suits  against  it.^  Courts 
will  not  entertain  actions  which  involve,  or  interfere  with,  or 
attempt  to  regulate,  the  management  of  the  internal  affairs  of 
a  foreign  corporation,  or  require  a  determination  of  rights  de- 
pendent upon  such  management,  but  in  such  cases  redress  must 
be  sought  at  the  domicile  of  the  corporation.'" 

§  5787.  Reasons  for  the  rule.    A  reason  sometimes  given  for 
the  rule  is  that  neither  the  officers  nor  the  governing  body  of  the 
corporation  nor  its  records  are  within  reach  of  the  decrees,  orders  • 
or  processes  of  any  courts  except  those  of  its  domicile.^' 

§  5797.  Power  of  courts  in  reference  to  stock  and  bonds  of 
foreign  corporation.  The  courts  of  a  state  have  no  jurisdic- 
tion, at  the  instance  of  a  resident  stockholder  of  a  foreign  cor- 
poration, to  compel  another  foreign  corporation  to  issue  stock  to 
the  plaintiff  at  its  home  office,  or  to  render  a  money  judgment 
for  damages  against  it  in  the  alternative,  on  the  ground  that 
he  is  entitled  to  such  stock  by  virtue  of  an  alleged  merger  of 
the  two  corporations  under  the  laws  of  the  foreign  state,  since 
the  granting  of  such  relief  would  require  an  exercise  of  visitorial 

SBoyette     v.     Preston     Motors  re  Mulligan's  Estate,  274  Pa.  398, 

Corp.,   206  Ala.   240,   18   A.   L.   E.  118  Atl.   315;   National  Guarantee 

1376,  89  So.  746.  Credit  Corp.  v.  Worth  &  Co.,  274 

SBoyette     v.     Preston     Motors  Pa.  148,  117  Atl.  914;  Moulton  v. 

Corp.,   206  Ala.  240,   18   A.  L.  E.  Lathrop,   77   Pa.    Super.    Ct.    109; 

1376,  89  So.   746.  State  v.   Circuit  Court  for  Dodge 

lOBrueh  v.  National   Guarantee  County,  176  Wis.  198,  186  N.  W. 

Credit  Corp.,  —  Del.   Ch.  — ,   116  732. 

Atl.  738;  Olsen  v.  Danish  Brother-  11  Olsen  v.   Danish   Brotherhood 

hood  in  America,  150  Minn.  8,  18  in  America,  150  Minn.  8,  18  A.  L. 

A.  L.  E.  1370,  184  N.  W.  178;  In  E.   1370,   184  N.   W.   178. 
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powers.12  The  duty  of  a  foreign  corporation  to  transfer  stock 
on  its  books  may  be  enforced  in  a  state  where  it  maintains  a 
transfer  agency  against  its  officers  authorized  to  make  the  trans- 
fer." 

§  5798.  Powers  of  courts  in  reference  to  assessments  on  stock 
of  foreign  corporation.  Changing  rates  of  assessments  and 
benefits  in  a  foreign  fraternal  beneficiary  association  pertains 
to  the  management  of  its  internal  affairs,  and  hence  a  court 
will  not  entertain  a  suit  brought  by  a  member  of  such  an  associa- 
tion in  behalf  of  himself  and  other  members  to  enjoin  it  from  en- 
forcing adopted  changes  of  rates  and  benefits.^* 

§  5802.  Power  of  court  to  compel  distribution  of  assets  of  a 
foreign  corporation.  A  court  of  equity  has  no  power  at  the 
suit  of  a  stockholder  to  compel  a  foreign  corporation  to  make  a 
distribution  of  its  assets  among  its  stockholders.^* 

§  5805.  Action  by  stockholders  for  accounting,  misappropria- 
tion and  mismanagement.  A  court  of  equity  has  jurisdiction 
of  a  suit  by  a  stockholder  of  a  foreign  corporation,  in  the  right  of 
the  corporation,  for  an  accounting  by  its  directors  for  acts  of 
waste,  conversion,  negligence  and  mismanagement  in  respect  to 
property  within  the  state.^*  It  is  not  an  interference  with  the  in- 
ternal affairs  of  a  foreign  corporation  to  entertain  a  suit  by  it,  or 
by  one  of  its  stockholders  suing  in  its  behalf,  against  a  resident 
officer  to  recover  the  value  of  corporate  assets  appropriated  by 
him  to  his  own  use  in  violation  of  his  trust.^''  In  Massachusetts 
it  has  been  held  that  a  court  of  equity  may  in  its  discretion  take 
jurisdiction  of  a  suit  by  a  stockholder  against  a  foreign  corpora- 
tion and  individual  defendants  residing  in  the  state,  charging 
that  the  corporation  was  the  tool  of  the  individual  defendants 

12  Boyette     v.     Preston     Motors  dicate,  —  N.  D.  — ,  182  N.  W.  934, 

Corp.,   206   Ala.   240,  18  A.   L.   E.  citing  8  Fletcher  Cye.  Corp.  §  5802. 

1376,   89   So.   746.  ISMcHarg      v.      Commonwealth 

18  Hale  V.  West  Porto  Eico  Sugar  Finance  Corp.,  195  N.  T.  App.  Div. , 

Co.,  200  N.  Y.  App.  Div.  577,  193  862,  187  N.  T.  Supp.  540;  State  T. 

N.  T.   Supp.   555.  Circuit   Court   for   Dodge    County, 

14  01sen   V.   Danish   Brotherhood  176  Wis.  198,  186  N.  W.  732. 

in  America,  150  Minn.  8,  18  A.  L.  ITBusch  v.  Eiddle  Co.,  92  N.  J. 

E.  1370,  184  N.  W.  178.  Eq.  265,  114  Atl.  348. 

16  See  Beyer  v.  Investors '  Syu- 
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and  that  through  its  instrumentality,  as  managed  by  them,  they 
defrauded  the  plaintiff  out  of  his  interest  in  the  profits  of  the  cor- 
poration and  rendered  it  insolvent  so  that  it  was  unable  to  pay 
him  an  agreed  salary  for  his  services.^*  Where  the  act  com- 
plained of  in  a  stockholder's  bill  affects  the  complainant  solely 
in  his  capacity  as  a  member  of  the  corporation,  whether  as  a 
stockholder  or  ofScer,  and  is  the  act  of  the  corporation,  whether 
acting  in  a  stockholder's  meeting  or  through  its  board  of  direc- 
tors, it  relates  to  the  management  of  the  internal  affairs  of  the 
corporation.^^  In  Pennsylvania  the  orphans'  court  will  not  as- 
sume jurisdiction  of  a  claim  against  a  decedent's  estate  based 
on  alleged  mismanagement  of  a  foreign  corporation,  where  the 
question  whether  there  was  mismanagement  for  which  the  de- 
ceased was  responsible  cannot  be  determined  without  a  review 
of  the  entire  management  of  the  company.^" 

VII.    DISSOLUTION   OF  F0EEI6N   CORPORATIONS 

§5808.  Power  of  legislature  or  courts  to  dissolve  foreign 
corporations.  A  winding  up  or  dissolution  of  a  corporation  can 
only  take  place  in  proper  proceedings  in  the  courts  of  its  domi- 
cile." 

§  5810.  Effect  of  dissolution  of  corporation  by  state  of  its 
domicile.  When  a  corporation  has  been  dissolved  in  the  state 
in  which  it  was  created,  it  is  defunct  in  every  other  state.  Such 
a  decree  of  dissolution  is  binding  everywhere.^'' 

ISEaynes  v.  Sharp,  —  Mass.  — ,  and  jepay  moneys  belonging  to  it 

130  .N.  E.  199.  which  they  were   alleged  to  have 

19  Moulton  V.  Lathrop,  77  Pa.  misappropriated,  and  to  repay  ex- 
Super.  Ct.  109.  cess  salaries  alleged  to  have  been 

A  bill  by  an  alleged  stockholder  voted  and  paid  to  them,  held  to  re- 

against  persons   whom  it   was  al-  late    to    the    management    of    the 

leged  claimed  to  have  been  elected  internal  affairs  of  the  corporation, 

directors    and    officers    at    a    pre-  Moulton  v.  Lathrop,  77  Pa.  Super, 

tended  election,  praying  that  the  Ct.   109. 

interest  of  the  plaintiff  to  the  stock  20  In  re  Mulligan 's  Estate,  274 

which  he  claimed  to   own   be   de-  Pa.  398,  118  Atl.  315. 

clared,    and    that    tlie    defendants  21  Eaynes  v.  Sharp,  —  Mass.  — , 

be  required  to  render  an  account  130  IT.  E.  199. 

of  their  management  of  the  affairs  22Ewen    v.    American    Fidelity 

of  the  company  and  to  account  for  Co.,  271  Fed.  848. 

1561 


§  5811]  Private  Cokpokations  [Oh.  65 

§  5811.  Effect  of  dissolution  in  domiciliary  state  on  suits. 
Dissolution  of  a  corporation  in  the  state  in  which  it  was  created 
abates  actions  pending  against  it,  in  other  states,  and  a  judg- 
ment subsequently  rendered  against  it  in  such  an  action  is  void.^^ 
The  defendant  cannot  defeat  the  right  of  a  foreign  corporation 
to  sue  by  showing  that  its  corporate  rights  have  been  forfeited 
in  the  state  of  its  domicile,  where  it  appears  that  the  order  of 
forfeiture  was  rescinded  and  the  corporation  was  restored  to 
good  standing  by  contending  that  such  rescission  was  invalid  be- 
cause not  authorized  by  law.  Such  a  situation  is  eminently  under 
the  control  of  the  state  of  the  domicile,  and  until  that  state  has, 
in  a  proper  proceeding,  declared  that  the  plaintiff  is  not  a  cor- 
poration, foreign  courts  must  recognize  its  right  to  sue.^*  A 
plea  in  abatement  in  an  action  by  a  foreign  corporation  that  its 
charter  had  been  forfeited  under  the  laws  of  the  state  of  its 
domicile  must  be  certain  to  every  intent  and  in  every  particular, 
and  must  not  only  answer  fully  what  is  necessary  to  be  answered, 
but  must  anticipate  and  exclude  all  such  matters  as  would,  if 
alleged  upon  the  opposite  side,  defeat  the  plea.^* 

VIII.    INSOLVENCY    OF    FOREIGN    CORPORATIONS 

§  5830.  Right  of  creditors  in  fund  deposited  by  foreign  cor- 
poration for  their  security.  Where  the  deposit  is  a  trust  fund 
for  local  creditors,^^  their  right  to  it  on  the  insolvency  of  the 
corporation  is  superior  to  that  of  a  liquidator  appointed  in  the 
state  of  the  corporation's  domicile.^''  Where  the  law  makes  no 
provision  for  the  distribution  of  the  fund  on  the  insolvency  of 
the  corporation  and  where  there  are  numerous  complainants,  a 
court  of  equity  has  power  to  distribute  it  and  to  appoint  a 
receiver  for  that  purpose,  especially  where  the  officer  with  whom 
the  deposit  is  made  appears  in  the  proceeding  and  asks  to  be 
relieved  of  his  trust.*^ 

28Ewen    V.    Ameriean    Fidelity  corporation's  domicile.     Knotts  v. 

,   Co.,    271   Fed.    848.  Clark   Const.   Co.,  —  Ind.  — ,   131 

24  Clark  Inv.  Co.  v.  Cunningham,  N.    E.    921,    rehearing    denied    — 

108  Kan.  703,  197  Pac.  212.  Ind.  — ,  132  N.  E.  678. 

2BA    plea    that    the    plaintiff's  26  See  §  5906,  infra, 

charter    had    been    forfeited    for  27  Phillips  v.  Perue,  111  Tex.  112, 

failure  to  make  a  report  required  229  S.  W.  849;  s.  c,  —  Tex.  Civ. 

by  statute  held  bad  for  failure  to  App.  — ,  233  S.  W.  152. 

sufficiently   plead   the   law   of   the  28  Phillips    v.    Perue,    111    Tex. 
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IX.    EECEIVEES  OP  FOREIGN  COEPOEATIONS 

§  5833.  In  general.^'  A  court  of  equity  has  jurisdiction  in  a 
,  proper  case  at  the  suit  of  a  stockholder  to  appoint  a  receiver  for 
such  property  of  a  foreign  corporation  as  may  be  within  the 
state.*"  The  court  may  appoint  a  receiver  for  property  of  a 
foreign  corporation  in  the  hands  of  resident  agents  impounded 
by  an  attachment  in  chancery  where  it  has  acquired  jurisdiction 
of  the  persons  of  such  corporations  by  their  appearance  and 
answer.'^  In  an  action  against  a  foreign  corporation  by  another 
corporation  for  the  cancellation  of  certain  contracts,  and  the 
recovery  of  property  claimed  by  the  plaintiff,  in  which  the  de- 
fendant is  enjoined  from  disposing  of  such  property,  and  in 
which  the  facts  indicate  fraud  and  bad  faith,  a  temporary  re- 
ceiver may  be  appointed  in  aid  of  the  injunction  and  to  assist 
in  preserving  the  status  of  the  property  pending  the  suit,  and 
his  appointment  under  such  circumstances  is  not  an  interference 
with  the  internal  affairs  of  the  corporation.*^  A  federal  court 
of  equity  may  appoint  a  receiver  for  a  foreign  corporation, 
with  the  consent  of  the  corporation  and  at  the  suit  of  creditors, 
to  conserve  assets  belonging  to  it  within  the  jurisdiction  for  the 
benefit  of  creditors.**  A  receiver  may  be  appointed  in  a  proper 
case  without  regard  to  whether  a  domiciliary  receiver  has  been 
appointed.** 

§5834.  Effect  of  appointment  of  receiver  for  foreign  cor- 
poration. That  a  corporation  is  in  the  hands  of  a  receiver  in 
the  stiate  of  its  domicile  does  not  prevent  the  bringing  of  an 
action  against  it  in  another  state,  where  it  does  not  appear  that 
it  has  been  dissolved.**    A  receiver  of  a  foreign  corporation  ap- 

112,  229  S.  "W.  849;  a.  c,  —  Tex.  Corp.    v.    Worth    &    Co.,    274    Pa. 

Civ.  App.  — ,  223   S.  W.  152.     '  148,   117  Atl.   914. 

29  Appointment  of  receiver  to  33  Luhrig  Collieries  Co.  v.  Inter- 
distribute  fund  deposited  as  a  state  Coal  &  Dock  Co.,  281  Fed. 
trust  fund  for  local  creditors,  see  265. 

§  583D,  supra.  34  McHarg  v.  Commonwealth  Fi- 

30  McHarg  v.  Commonwealth  nance  Corp.,  195  N.  Y.  App.  Div. 
Finance  Corp.,  195  N.  T.  App.  Div.  862,  187  N.  T.  Supp.  540;  National 
862,  187  N.  T.  Supp.  540.  Guarantee   Credit   Corp.   v.   Worth 

*1  Aetna   Ins.   Co.   v.   Eobertson,      &  Co.,  274  Pa.   148,  117  Atl.  914. 

126  Miss.  387,  88  So.  833.  SB  New     York     Municipal     Ey. 

32  National      Guarantee      Credit      Corp.    v.    Intercontinental    Const. 
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pointed  by  a  federal  court  may  maintain  a  suit  to  set  aside  a 
settlement  of  accounts  under  a  contract  on  the  ground  of  fraud, 
and  for  an  accounting  under  the  contract,  in  the  district  in  which 
he  was  appointed  and  where  the  defendant  resides.^^ 

§  5842.  Ancillary  receivers.  An  ancillary  receiver  will  be 
appointed  for  a  domestic  corporation  at  the  instance  of  a  creditor, 
where  the  courts  of  another  state  in  which  the  corporation  has 
been  authorized  to  do  business  have  in  a  proper  case  appointed  a 
primary  receiver.*''  And  judicial  proceedings  for  the  appoint- 
ment of  the  primary  receiver'in  such  other  state  will  be  sufficient 
basis,  under  the  full  faith  and  credit  clause  of  the  constitution, 
for  the  appointment  of  an  ancillary  receiver  in  the  home  or  dom- 
iciliary state  of  the  corporation,  where  the  jurisdiction  of  the 
court  of  the  foreign  state  is  shown  to  have  attached.'* 

X.   POWEE   AND   BIGHTS   OF   FOREIGN    COBPORATIONS   REGABDING 

PEOPEETY 

§  5847.  In  general.  Under  the  Trading  with  the  Enemy  Act 
in  force  during  the  World  War  is  was  held  proper  for  a  probate 
court  in  distributing  property  of  a  decedent  to  turn  over  to 
the  alien  property  custodian  property  decreed  to  belong .  to  a 
German  corporation.** 

§  5851.  Acquisition  and  holding  of  real  property  by  foreign 
corporation.  A  statute  forbidding  any  foreign  corporation  to 
acquire  and  hold  real  estate  within  the  state  is  a  statute  of  mort- 
main.*" 

§  5858.  Right  to  question  power  to  acquire  realty.  The 
power  of  a  foreign  corporation  which  has  no  permit  to  do  busi- 
ness in  the  state  to  take  and  hold  land  there  can  be  questioned 
only  by  the  state."    Only  the  state  can  take  advantage  of  the 

Corp.,  115  N.  Y.  Misc.  341,  189  N.  S8  Southern    Colonization    Co.   v. 

Y.   Supp.   621.  Parten,  83  Fla.  300,  91  So.  263. 

SBLuhrig  Collieries  Co.  v.  Inter-  39  In  re  Bosse'a  Estate,  185  Cal. 

state  Coal  &  Dock   Co.,   281  Fed.  666,  200  Pac.  412. 

265.  40Seifert  v.  Euseh,  269  Pa.  53, 

87  Southern    Colonization    Co.   v.  112    Atl.    121. 

Parten,  83  Pla.  300,  91  So.  263.  41  Lessors  suing  to  cancel  an  oil 
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violation  of  a  statute  forbidding  foreign  corporations  to  acquire 
and  hold  real  estate  within  the  state.**  An  agent  of  a  foreign 
corporation  who  purchases  real  estate  for  it  with  money  fur- 
nished by  it  and  takes  title  in  his  own  name  cannot  set  up  that 
the  transaction  was  in  violation  of  such  a  statute  to  defeat  an 
action  by  the  corporation  to  compel  him  to  convey  such  property 
to  it.« 

XI.   POWER  TO  ACT   IN  REPRESENTATIVE  OE  FIDUCIART   CAPACITY 

§  5886.  Effect  of  prohibitory  legislation.  The  Missouri 
statute  providing  that  no  foreign  corporation  shall  act  as  trustee 
in  any  deed  of  trust  or*  other  conveyance  whereby  any  real  or 
personal  property  in  the  state  is  conveyed  in  trust  for  any  pur- 
pose whatever  unless  a  domestic  corporation  or  an  individual 
citizen  of  the  state  is  named  as  a  cotrustee  does  not  apply  to 
trusts  created  by  wills,  and  a  foreign  corporation  may  be 
appointed  and  act  as  sole  trustee  of  such  a  trust.  .And  it  is  not 
an  abuse  of  discretion  for  a  court  of  equity  to  refuse  to  hold 
that  such  a  trustee  named  in  a  will  is  disqualified  solely  because 
it  is  a  foreign  corporation.** 

Xai.    STATUTES    AND    CONSTITUTIONAL    PROVISIONS    IMPOSING    CON- 
DITIONS AND   RESTRICTIONS   UPON    FOREIGN    CORPORATIONS 

§  5894.  In  general.  ' '  The  statutes  respecting  the  terms  upon 
which  foreign  corporations  may  do  business  in  the  state  were 
passed  as  a  matter  of  public  policy,  not  so  much  for  the  benefit 
of  the  parties  sued,  as  in  the  interest  of  the  people  at  large. ' '  *® 
A  foreign  corporation  has  no  valid  objection  to  such  reasonable 
regulations  as  may  be  prescribed  for  domestic  corporations 
similarly  circumstanced.**  The  Florida  statute  expressly  pro- 

and  gas  lease  cannot  avail  them-  44  State  Savings,  Loan  &  Trust 

selves  of  the  fact  that  the  lessee  Co.  v.  Swimmer,  208  Mo.  App.  503, 

is  holding  the  lease  in  trust  for  a  236   S.  W.   1057,  transferred  from 

foreign  corporation  which  has  no  supreme  court,  —  Mo.  — ,  229  S. 

permit  to  do  business  in  the  state.  W.    390. 

Frost    V.    Thomas,    —    Tex.    Civ.  4B  Lloyd    Thomas    Co.    v.    Gros- 

App.  — ,  238  S.  W.  305.  venor,    144   Tenn.   347,   233   S.   W. 

48Seifert  v.  Eusch,  269  Pa.  53,  669. 

112   Atl.   121.  46  Prudential  Ins.  Co.  v.   Cheek, 

43Seifert  v.  Eusch,  269  Pa.  53,  259  U.  S.  530,  66  L.  Ed.  1044,  aff'g 

112  Atl.  121.  —  Mo.  App.  — ,  223  S.  W.  754. 
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vides  that  it  shall  not  apply  to  or  include  foreign  incorporated 
banking  .or  trust  companies.*''  The  New  Jersey  statute  pro- 
viding that  no  foreign  insurance  company,  except  a  life  in- 
surance company,  may  do  business  in  the  state  except  through 
authorized  agents  whose  principal  place  of  business  is  in  the 
state  is  valid.**  A  statute  imposing  conditions  on  corporations 
transacting  the  business  of  indemnity  insurance  includes  the 
making  of  reinsurance  contracts.*'  A  holding  that  the  supreme 
lodge  of  a  fraternal  benefit  association,  incorporated  under  a 
federal  statute  giving  it  power  to  amend  its  constitution  pro- 
vided such  amendments  are  not  in  conflict  with  state  laws,'  is  not 
a  representative  body,  and  hence  that  amendments  made  by  it  in- 
creasing rates  are  inoperative  in  the  state  under  a  state  statute 
requiring  fraternal  benefit  associations  to  have  a  representative 
form  of  government,  does  not  make  such  statute  conflict  with 
the  full  faith  and. credit  clause  of  the  federal  constitution,  al- 
though a  federal  court  in  another  state,  in  an  action  by  a  citizen 
of  the  latter  "state,  has  previously  held  that  the  association  has 
power  to  increase  its  rates.^" 

A  company  incorporated  by  the  Dominion  under  the  Com- 
panies Act  of  Canada,  with  power  to  trade  in  any  province, 
may  be  subject  to  provincial  laws  of  general  application,  such 
as  laws  imposing  taxes,  or  relating  to  mortmain,  or  requiring 
licenses  for  certain  purposes,  or  as  to  the  form  of  contract;  but 
a  provincial  legislature  cannot  validly  enact  for  the  enforcement 
of  such  laws  sanctions  which  if  applied  would  sterilize  or  destroy 
the  capacities  and  powers  which  the  Dominion  has  validly  con- 
ferred, and  hence  provisions  of  provincial  laws  purporting  to 
preclude  Dominion  trading  companies  from  carrying  on  their 
business  in  the  province  unless  registered  or  licensed  thereunder, 
or  to  subject  them  to  penalties  for  so  carrying  on  business,  are 
ultra  vires.^^ 

47  Producers '  Naval  Stores  Co.  60  Meyer  v.  Supreme  Lodge,  K. 
V.  McAllister,  278  Eed.  13,  cer-  of  P.,  104  Neb.  505,  180  N.  W. 
tiorari  denied  258  TJ.  S.  627,  66  L.       579. 

Ed.    798.  Bl  Great    Western    Saddlery    Co. 

48  Ferguson  v.  Tuttle,  95  N.  J.  v.  Eex,  L.  R.  [1921]  2  App.  .Gas. 
L.   374,   112   Atl.   596.  91. 

49  State  ex  rel.  European  Ace. 
Ins.  Co.  V.  Tomlinson,  101  Ohio  St. 
459,   129   N.   E.   684. 
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§  5900.  statutes  requiring  payment  of  license  fee  or  tax.^^ 

§  5901.  Statutes  requiring  obtaining  of-  permit  or  certificate. 
In  Texas  foreign  insurance  companies  are  only  required  to  pro- 
cure certificates  of  authority  to  do  business  in  the  state  from  the 
commissioner  of  insurance  and  banking,  and  hence  are  expressly 
excepted  from  ,the  provisions  of  the  statutes  requiring  foreign 
corporations  generally  to  procure  permits  to  do  business  from 
the  secretary  of  state  and  prohibiting  corporations  which  have 
not  done  so  from  maintaining  actions  in  the  courts  of  the  state.^' 
The  statutes  of  that  state  have  been  construed  to  require  such 
companies  to  procure  proper  annual  renewals  of  their  certificates 
of  authority  to  do  business  in  the  state  from  the  commissioner, 
and  to  prohibit  them  from  transacting  any  insurance  business 
in  the  state  without  such  certificate,  although  they  do  not  ex- 
pressly so  provide.^* 

§  5902.  Statues  requiring  designation  of  agent  for  the  serv- 
ice of  process.®*  The  purpose  of  such  statutes  is  to  subject 
foreign  corporations  doing  business  in  the  state  to  the  process  of 
the  coutts  of  the  state,®^  and,  primarily,  to  secure  local  juris- 
diction in  respect  of  business  transacted  in  the  state.*'' 

§  5906.  Statutes  requiring  deposit  of  securities.*^  A  state 
may  require  a  foreign  insurance  company  or  other  foreign  cor- 
poration to  make  a  deposit  of  money  or  securities  for  the  pro- 
tection of  persons  who  may  deal  with  it  and  to  whom  it  may 

B2  See  eh.  59,  ante.           •  ute  of  limitations,  see  §  6017,  infra. 

53  Hartford  Fire  Ins.  Co.  v.  Gal-  Statement  of  appointment  of 
veston,  H.  &  S.  A.  Ey.  Co.,  —  Tex.  agent  filed  with  secretary  of  state 
Com.  App.  — ,  239  S.  W.  919,  rev'g  held  at  least  a  substantial  compli- 

—  Tex.  Civ.  App.  — ,  220  S.  W.  ance  with  the  statute.  Great 
781;  Peerless  Fire  Ins.  Co.  v.  Western  Petroleum  Corp.  v.  Sam- 
Barcus,  —  Tex.  Civ.  App.  — ,  227       son,  192  Ky.  814,  234  S.  W.  727. 

S.  W.  368.  B6  Kraft  v.  Hoppe,  —  Minn.  — , 

54  Hartford  Fire  Ins.  Co.  v.  Gal-      188  N.  W.  162. 

veston,  H,  &  S.  A.  Ey.  Co.,  —  Tex.  67  Eobert  Mitchell  Furniture  Co. 

Com.  App.  — ,  239  S.  W.  919,  rev'g  .  v.  Selden  Breck  Const.  Co.,  257  U. 

—  Tex.  Civ.  App.  — ,  220  S.  "W.  S.  213,  66  L.  Ed.  201.  And  see 
781.  ,  §  6011,  infra. 

88  Failure   to    appoint   agent    as  68  See  also  §  5830,  ante, 

stopping  the  running  of  the  stat- 
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become  indebted,^'  and  to  make  such  deposit  a  trust  fund  for  the 
protection  of  its  local  creditors  and  persons  dealing  with  it  in 
such  state.®"  The  enforcement  of  such  a  provision  in  favor  of 
local  creditors  does  not  violate  the  Federal  Constitution  as  a 
refusal  to  give  full  faith  and  credit  to  laws  of  the  state  of  the 
corporation's  domicile  which  purport  to  vest  title  to  the  fund 
to  a  liquidator  of  the  corporation  in  that  state.*^  Neither  a  cor- 
poration which  voluntarily  subjects  itself  to  such  law,  nor  its 
stockholders  or  other  creditors,  nor  any  person  succeeding  to 
its  rights,  can  complain  of  its  enforcement.®''  Whether  the  de- 
posit is  a  trust  fund  for  local  creditors  depends  upon  the  in- 
tention of  the  legislature  which  is  to  be  determined  by  a  con- 
struction of  the  statute.®^ 

§5910.  Retaliatory  constitutional  or  statutory  provisions. 

There  is  a  distinction  between  "reciprocal"  and  "retaliatory" 
statutes,  although  these  terms  have  sometimes  been  used  as 
somewhat  synonymous.®*  "Reciprocity  expresses  the  act  of  an 
interchange  of  favors  between  persons  or  nations ;  retaliation 
that  of  returning  evil  for  evil,  or  disfavors  for  disfavors.  Ac- 
curately speaking,  we  reciprocate  favors  and  retaliate  dis- 
favors. ' '  ®^  Retaliatory  statutes  are  to  be  strictly  construed,  and 
will  be  held  not  to  apply  to  cases  which  do  not  fall  plainly  with- 
in the  letter  of  the  law,  while  reciprocal  statutes  are  to  be 

69  Phillips  V.  Perue,  111  Tex.  112,  62  Phillips  v.  Perue,  111  Tex.  112, 

229  S.  W.  849;  s.  c,  —  Tex.  Civ.  229  S.  W.  849;  s.  e.,  —  Tex.  Civ. 

App.  — ,  233  S.  W.  152.                  .  App.  — ,  233  S.  W.  152. 

The  Ohio  statute  requires  a  63  The  deposit  of  securities  re- 
foreign  corporation  transacting  ,  quired  by  the  Texas  statute  to  be 
the  business  of  indemnifying  em-  made  by  fidelity  and  guaranty  cor- 
ployers  or  others  to  make  a  deposit  porations  is  a  trust  fund  for  local 
of  $50,000  in  bonds  in  addition  to  creditors.  Phillips  v.  Perue,  111 
any  other  deposit  required  by  the  Tex.  112,  229  S.  W.  849;  s.  c,  — 
laws  of  the  state.  State  ex  rel.  Tex.  Civ.  App.  — ,  233  S.  W.  152. 
European  Ace.  Ins.  Co.  v.  Tomlin-  64  Metropolitan  Life  Ins.  Co.  v. 
son,  101  Ohio  St.  459,  129  N.  E.  Boys,  296  111.  166,  129  N.  E.  724. 
684.  66  Metropolitan  Life  Ins.  Co.  v. 

60  Phillips  V.  Perue,  111  Tex.  Boys,  296  111.  166,  129  N.  E.  724, 
112,  229  S.  W.  849;  s.  c,  —  Tex.  quoting  from  State  v.  Insurance 
Civ.  App.  — ,  233   S.  W.   152.  Co.,  49  Ohio  St.  440,  16  L.  E.  A. 

61  Phillips  V.  Perue,  111  Tex..  112,  611,  34  Am.  St.  Bep.  573,  31  N.  E. 
229  S.  W.  849;  s.  c,  —  Tex.  Civ.  658,  which  is.  cited  in  9  Fletcher 
App.  — ,   233  S.  "W.   152.  Cyo.  Corp.  §  5910,  note  5.      ' 

1568 


Ch.  65]  FOEEIGN  CORPOBATIONS  [§  5916 

liberally  construed.®*  The  Illinois  statute  providing  that  when- 
ever the  laws  of  any  other  state  shall  require  of  life  insurance 
companies  organized  under  the  laws  of  this  state  any  payment 
for  taxes,  fines,  license  fees,  or  otherwise,  greater  than  the 
amount  required  for  such  purposes  from  similar  companies  of 
other  states  by  the  then  existing  laws  of  this  state,  then  all  life 
insurance  companies  of  such  states  shall  be  required  to  pay  to 
the  auditor  for  taxes,  fines  or  license  fees  an  amount  equal  to 
the  amount  of  such  charges  and  payments  imposed  by  the  laws 
of  such  other  state  upon  the  companies  of  this  state,  is  retaliatory 
and  not  reciprocal  in  character.®'  It  has  been  held  that  a  New 
York  corporation  cannot  recover  excess  taxes  paid  by  it  under 
protest  under  this  provision  as  a  result  of  a  misinterpretation  of 
a  New  York  statute  imposing  a  franchise  tax  on  foreign  insur- 
ance companies  doing  business  in  that  state,  though  an  amend- 
ment to  the  New  York  statute  provides  that  amounts  paid  by 
foreign  corporations  in  excess  of  the  amount  legally  due  may  be 
refunded  at  any  time  by  the  commissioner  of  insurance.®* 

§  5912.  Statutes  imposing'  liability  on  agents  of  noncomply- 
ing  corporation.  The  Wisconsin  -statute  making  any  company 
or  person  who  solicits  or  places  insurance  in  a  fire  insurance 
company  not  authorized  to  do  business  in  the  state  liable  to  the 
insured  for  the  amount  of  any  claim  or  loss  within  the  policy 
issued  in  the  event  that  the  company  fails  to  pay  it  to  the  ex- 
tent that  the  company  would  have  been  liable,  applies  though 
the  insured  property  is  located  out  of  the  state,  and  though  the 
agent  is  a  domestic  corporation  which  could  not  lawfully  act  as 
an  insurance  agent  because  it  had  not  procured  or  could  not  pro- 
cure a  certificate  of  authority  to  do  so,  as  required  by  a  stat- 
ute.®' 

XIV.   APPLICATION    OF    STATUTORY    AND    CONSTITUTIONAL    RESTRIC- 
TIONS AND  REGULATIONS 

§5916.  In  general."  "Business"  has  been  defined  to  be 
"that .which  occupies  the  time,  attention  and  labor  of  men,  for 

86  Metropolitan  Life  Ins.  Co.  v.      Boys,  296  111.  166,  129  N.  E.  724. 
Boys,  296  lU.  .166,  129  N.  E.  724.  69  Cordy  v.   Hale,    177   Wis.    68, 

67  Metropolitan  Life  Ins.  Co.  v.      187  N.  W.  663. 

Boys,  296  111.  166,  129  N..  E.  724.  70  As  to  what  constitutes  doing 

68  Metropolitan  Life'  Ins.  Co.  v.      business   in   a   state    for   purposes 
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the  purpose  of  a  livelihood  or  profit. ' '  ''^  Doing  business  in  the 
state,  within  the  intendment  of  the  tax  statutes,  "implies  that 
the  foreign  corporation  is  accomplishing  acts  and  activities  with- 
in the  state  which  the  state  might  reasonably  and  with  ordinary 
interstate  comity  interdict  or  prevent,  and  the  doing  of  which 
was  a  privilege  which  required  governmental  consent,  super- 
vision and  control,  and  which  necessitated  or  sought  govern- 
mental opportunity  and  protection  to  be  compensated  or  balanced 
by  contributions,  through  taxation  to  the  burden  of  govern- 
ment. ' '  ''^  The  volume  of  business  done  is  immaterial.'''*  Not 
every  transaction  of  business  within  the  state  constitutes  doing 
business  therein.''*  Activities  within  the  state  may  be  sufflcient 
to  constitute  doing  business  within  it  so  as  to  make  the  corpora- 
tion amenable  to  process  there,  and  yet  be  insufficient  to  make  it 
necessary  for  it  to  comply  with  the  requirements  of  statutes 
imposing  conditions  or  restrictions  upon  the  right  of  foreign 
corporations  to  do  business  in  the  state.''^  To  make  a  note  given 
by  a  foreign  corporation  void  on  the  ground  that  it  was  not 
licensed  to  do  business  in  the  state,  it  must  have  been  made  while 
the  corporation  was  doing  business  in  the  state.''^  A  person  can- 
not be  held  individually  liable  on  a  note  signed  by  him  as  presi- 
dent of  a  foreign  corporation  on  the  ground  that  the  corporation 
was  doing  business  in  the  state  without  a  license,  where  the 
plaintiff  fails  to  prove  that  the  note  was  given  as  a  part  of  a 
business  transaction  such  as  is  defined  as  doing  business  in  the 
state,  or  that  the  transaction  was  anything  more  than  an  isolated 


§5917.  Whether  corporation  "doing  business,"  a  question 
of  fact.     Whether  a  foreign  corporation  is  doing  business  in 

of  jurisdiction  and  the  service  of  '?3  HoflEstater  v.  Jewell,  33  Idaho 

process,  see  §§  6021,  651,  infra.  439,  196  Pac.   194. 

What  constitutes  doing  business  74  Major    Creek    Lumber    Co.    v. 

in  a  state,  is  the  subject  of  a  note  Johnson,  99  Ore.  172,  195  Pae.  177. 

in   36   Harvard   Law   Review   327.  'B  Pittsburg  &  Shawmut  Coal  Co. 

71  Hoffstater  v.  Jewell,  38  Idaho  v.  State,  118  N.  Y.  Misc.  50,  192 
439,  196  Pao.  194.  N.  Y.  Supp.  310. 

72  People   V.   Knapp,   229   N.   Y.  76  Shields     v.     Chapman      (Mo. 
502,  128  N.  E.  892,  rev'g  191  N.  App.),  240  S.  W.  505. 

Y.  App.  Div.  132,-  180  N.  Y.  Supp.  77  Shields      v.      Chapman      (Mo. 

775.  App.),   240   S.   W.   505. 

1570 


Ch.65]  FOEEIGN  COEPOBATIONS  [§5919 

the  state  is  a  question  of  fact  where  the  evidence  on  the  sub- 
ject is  conflicting.'" 

§  5918.  Statutes  generally  applicable  to  foreign  corporation 
transacting  ordinary  corporate  business  in  state.  Doing  busi- 
ness relates  to  the  ordinary  business  for  which  the  corporation 
was  formed,''®  and  means  carrying  on  the  work  for  which  the 
corporation  was  organized.*"  "A  corporation  is  doing  business 
in  a  state  when  it  transacts  therein  some  substantial  portion  of 
its  ordinary  business,  continuous  in  character  as  distinguished 
from  merely  casual  or  occasional  transactions. "  *^  A  distinc- 
tion is  to  be  observed  in  this  connection  between  the  purposes 
of  a  corporation  and  its  powers.  So  the  doing  of  an  act  which, 
though  within  the  power  of  a  corporation  is  not  a  part  of  the 
business  which  it  was  authorized  to  conduct,  is  not  doing  busi- 
ness. But  according  to  some  courts  the  doing  of  even  a  single 
act  of  business  which  pertains  to  the  ordinary  business  of  a  cor- 
poration, as  distinguished  from  ■  an  act  within  its  powers,  is 
prohibited."*  Not  every  exercise  by  a  foreign  corporation  of  its 
charter  powers  and  purposes  within  a  state  constitutes  doing 
business  there.'*  And  a  corporation  may  be  within  the  state 
for  corporate  purposes  and  not  be  doing  business  there  within 
the  meaning  of  the  taxing  statutes.'* 

§  5919.  Isolated  or  single  transaction  not  doing  business  in  a 
state.  In  some  jurisdictions  it  is  held  that  to  constitute  doing 
business  in  the  state  the  acts  done  must  be  continuous  in  char- 

78  Forrester  v.  Locke,  149  Ark.  it     was     created.       HofEstater     v. 

225,  231  S.  W.  897;  Knapp  Co.  v.  Jewell,    33    Idaho    439,    196    Pae. 

Saul,  77  Pa.  Super.  Ct.  55.  194. 

,    79  Cumberland  Co-operative  Bak--  81  Lloyd    Thomas    Co.    v.    Gros- 

eries   v.   Lawson,  91  W.   Va.   245,  venor,   144   Tenn.   847,   233   S.  W. 

112    S.    E.    568.  669. 

80  Shields     v.     Chapman      (Mo.  82  Major    Creek    Llimber   Co.   v. 

App.),   240    S.   W.    505.  Johnson,  99  Ore.  172,  195  Pae.  177. 

The  exercise  in  the  state  of  sofne  88  People   v.   Knapp,   229  N.   Y. 

of     the     ordinary     functions     for  502,   128  N.  E.   892,  rev'g   191  N. 

which    the     corporation    was    or-  Y.  App.  Div.  132,  180  N.  Y.  Supp. 

ganized.    Davis  &  Worrell  v.  Gen-  775. 

eral  Motors  Acceptance  Corp.,  153  84  People   v.   Knapp,    229   N.   Y. 

Ark.  626,  241  S.  W.  44.  502,   128  N.  E.   892,  rev'g  191  N. 

A  corporation  is  doing  business  Y.  App.  Div.  132,  180  N.  Y.  Supp. 

when  it  is   doing  that   for  which  775. 
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acter,  as  distinguished  from  merely  casual  or  occasional  trans- 
actions,** and  that'  a  single  transaction  does  not  constitute  doing 
^jusiness,'®  even  though  it  is  of  such  a  character  as  to  constitute 
a  part  of  the  ordinary  business  of  the  corporation.*''  Making  a 
single  contract  in  a  state  does  not  constitute  doing  business 
therein,**  as  the  making  of  a  single  sale  in  the  state,*^  or  the 
taking  of  a  single  conveyance  of  real  estate  in  the  state  and  after- 
wards conveying  it  to  another.®*  Executing  and  delivering  a 
deed  of  trust  by  a  foreign  corporation  covering  property  in  the 
state  of  its  domicile,  in  order  to  obtain  money  or  credit  to  carry 
on  its  business  in  the  latter  state,  is  not  doing  business.'^ 

§  5920.  Doctrine  that  a  sing^le  transaction  may  constitute 
doing  business.  In  some  jurisdictions  it  is  held  that  the  doing 
of  a  single  act  will  constitute  doing  business  in  the  state  if  it  is 
an  act  of  the  ordinary  business  of  the  corporation.** 

§  5921.  Interstate  commerce  business  not  within  purview  of 
restrictive  statutes.** 

§  5922.  Sales  of  goods  through  traveling  salesmen  or 
agents.**  The  taking  of  orders  for  goods  by  a  traveling  sales- 
man of  a  foreign  corporation  does  not  constitute  doing  busi- 

86  Lloyd    Thomas    Co.    v.    Gros-  88  Nieolai   v.    Sugarman   Iron   & 

venor,   144   Tenn.    347,   233   S.   W.  Metal  Co.^  23  Ariz.  230,  202  Pae. 

669.  1075;  Major  Creek  Lumber  Co.  v. 

A  single  transaction  within  the  Johnson,  99  Ore.  172,  195  Pac.  177. 

state-  is  insufficient,  but  there  must  89  Wood   &    Seliek    v.    American 

be  a  continuity  of  conduct  in  that  Grocery  Co.,  96  N.  J.  L.  218,  114 

respect.       Intent    to    establish    or  Atl.  756. 

carry    on    and    continue    business  90  Parker   v.    Wear,  —   Mo.   — , 

within  the  state  is  essential.  Pitts-  230  S.  W.  75. 

burg  &  Shawmut  Coal  Co.  v.  State,  91  Major    Creek    Lumber    Co.    v. 

118    N.    Y.    Misc.    50,    192    N.    Y.  Johnson,  99  Ore.  172,  195  Pac.  177. 

Supp.    310.  92  Boddy  v.  Continental  Inv.  Co., 

86  Pittsburg  &  Shawmut  Coal  18  Ala.  App.  65,  88  So.  294;  B.  C. 
Co.  V.  State,  118  N.  Y.  Misc..  50,  Artman  Lumber  Co.  v.  Bogard,  191 
192  N.  Y.  Supp.  310;  Tripp  State  Ky.  392,  230  S.  W.  953.  And  see 
Bank  v.  Jerke,  —  S.  D.  — ,  188  Major  Creek  Lumber  Co.  v.  John>- 
N.  W.  314,  rehearing  denied  —  son,  99  Ore.  172,  195  Pac.  177. 
S.  D.  — ,  189  N.  W.  514.  98  See   §§  5762-5781,   supra. 

87  Shields  v.  Chapman  (Mo.  91  As  interstate  commerce,  see 
App.),  240   S.   W.    505.  §5770,  supra. 
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ness  in  the  state,  where  the  orders  are  transmitted  to  the  cor- 
poration and  accepted  by  it  in  the  state  of  its  domicile,  and  the 
goods  are  shipped  from  there'*  especially  where  there  is  an 
agreement  that  title  is  to  remain  in  the  corporation  until  the 
purchase  price  is  paid.'* 

§  5923.  Sales  of  goods."  A  contract  whereby  a  foreign  cor- 
poration appoints  a  person  as  his  agent  to  sell  for  its  accounts 
goods  shipped  to  him  by  it  from  another  state,  under  which  the 
agent  is  authorized  to  consummate  sales  without  referring  them 
to  the  corporation  for  approval,  and  his  compensation  is  to  be  the 
price  received  by  him  for  such  goods  over  and  above  the  price 
named  in  invoices,  is  a  contract  of  agency,  and  sales  by  the 
agent  constitute  doing  business  in  the  state  by  the  corporation 
through  the  agent  and  the  transaction  is  not  interstate  com- 
merce." 

§  5924.  Consignment  of  goods  to  be  sold  on  commission.'' 

For  a  foreign  corporation  which  maintains  no  office  in  the  state 
to  accept  orders  for  goods  taken  by  a  firm  engaged  on  their  own 
account  in  business  as  commission  merchants  in  the  state,  is  not 
doing  business  in  the  state,  where  the  orders  are  subject  to  the 
approval  of  the  corporation,  and  the  goods  sold  were  to  be  de- 
livered in  another  state  and  never  passed  through  the  hands  of 
the  firm.^ 

§  5925.  Purchases  within  the  state.^  A  foreign  corporation 
which  purchases  commercial  paper  from  automobile  dealers  in 

96  Wood   &   Seliok   v.    American  96  Cobleutz  &  Logsdon  v.  L.  D. 

Grocery  Co.,  96  N.  J.  L.  218,  114  Powell   Co.,   148   Ark.    151,   229   S. 

Atl.   756.  W.  25. 

Where  a  salesman  for  an  Ohio  97  See    also     §  5932,    infra,    and 

corporation  took  an  order  for  goods  §  5770,  supra. 

in  Ehode  Island,  and  the  contract  98  La  Fon  v.  Falls  Rubber  Co., 

was  executed  by  the  purchaser  in  —  Tex.   Civ.  App.  — ,  242   S.   W. 

Ehode  Island  and  by  the  corpora-  346. 

tion  at  its  home  of&ee  in  Ohio,  the  99  See  also  §  5773,  supra, 

contract    was   made   in   Ohio    and  1  Eagle    Mfg.    Co.    v.    Arkell    & 

the  transaction  did  not  constitute  Douglas,  197  N.  Y.  App.  Div.  788, 

doing   business    in    Ehode    Island.  189  N.  Y.  Supp.  140. 

Swinehart   Tire   &   Eubber   Co.   v.  2  See  also  §  5770,  supra. 
Broadway  Tire  Exchange,  —  E.  I. 
— ,    116   Atl.    755. 
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the  state,  is  not  doing  business  in  the  state  where  it  has  no 
established  agency  in  the  state,  and  its  contracts  of  purchase 
and  payments  thereunder  are  made  outside  of  the  state,  though 
it  acts  upon  applications  coming  from  the  state,  and  furnishes 
automobile  dealers  in  the  state  blank  forms  to  be  used  by  them 
in  making  sales,  and  investigates  the  financial  condition  of  such 
dealers  and  their  customers.'  - 

§  5927.  Soliciting  trafSc  through  traveling  agents.  Main- 
taining an  ofSce  in  the  state  for  the  purpose  of  soliciting  freight 
and  passenger  business  and  routing  the  same  to  destination  is 
not  doing  business  in  the  state.* 

§  5930.  Effect  of  taking  negotiable  security.  Where  a  note 
and  chattel  mortgage  securing  it  are  executed  to  a  corpora- 
tion in  the  state  of  its  domicile,  where  the  entire  transaction 
takes  place  and  where  the  note  is  payable  the  transaction  does 
not  constitute  doing  business  in  another  state  where  the  mort- 
gaged property  is  situated.* 

§  5931.  Purchase  and  ownership  of  property.  Ownership  of 
a  mine  in  the  state  is  not  doing  business  there  where  the  cor- 
poration has  leased  it.®  Ownership  by  a  foreign  corporation  of 
all  of  the  stock  of  a  domestic  corporation  does  not  constitute 
doing  business  in  the  state.''  A  corporation  organized  to  do  a 
general  real  estate  business  is  doing  business  when  it  is  engaged 
with  individuals  under  some  kind  of  a  contract  in  attempting 
to  develop  a  tract  of  land  as  an  investment  and  for  profit.* 

§  5932.  Maintaining  an  office  or  place  of  business  in  the  state. 

Where  a  foreign  corporation  engaged  in  purchasing  securities 
guaranteed  by  the  sellers  established  a  branch  office  in  the  state, 
employed  a  manager  to  take  charge  thereof,  and  through  him 

8  Davis    &    Worrell    v.    General  6  Linton  v.  Erie  Ozark  llin.  Co., 

Motors  Acceptance  Corp.,  153  Ark.  147  Ark.  331,  227  S.  W.  411.' 

626,  241  S.  W.  44.  7  See   Com.   v.  Southern   E.   Co., 

4  See   Com.   v.   Southern   E.    Co.,  193  Ky.  474,  237  S.  W.  11,  citing 

193  Ky.  4V4,  237  S.  W.  11,  citing  9  Fletcher  Cyc.  Corp.  p.  10024. 

9  Fletcher  Cye.  Corp.  p.  9985.  8  Hoflfstater  v.  Jewell,  33  Idaho 

SLargilliere    Co.    v.    MeConkie,  439,  196  Pae.  194. 
—  Idaho  — ,  210  Pae.  207. 
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and  others  sent  to  assist  him  solicited  and  obtained  a  large 
amount  of  business  and  there  transacted  all  the  business  with 
the  persons  from  whom  it  made  purchases,  such  as  fur- 
nishing blanks  on  which  securities  and  assignments  were 
written,  investigating  the  financial  standing  of  customers,  re- 
cording the  securities  purchased,  and  paying  the  consideration, 
it  was  held  that  it  was  carrying  on  business  in  the  state.'  The 
use  and  occupation  by  a  foreign  corporation  of  an  ofSce  within  a 
state  for  and  the  exercise  there  of  the  management  or  conduct- 
ing in  whole  or  in  part  of  its  internal  affairs,  is  not  doing  busi- 
ness there  within  the  meaning  of  taxing  statutes.^"  Maintaining 
a  sales  office  in  a  state  in  charge  of  the  company's  vice  president 
and  general  sales  manager,  and  soliciting  orders  there,  were  held 
not  to  be  doing  business  in  such  state,  where  all  orders  were 
forwarded  to  the  home  office  for  approval,  and  if  approved,  were 
accepted  by  shipping  the  product  from  there  direct  to  the 
customer.^i 

§  5935.  Institution  or  defense  of  suits  not  doing  business.  In- 
stituting suits  by  a  foreign  corporation  in  the  courts  of  a  state 
is  not  doing  business  in  the  state. ^^  The  asking  of  the  aid  of  the 
courts  of  a  state  by  a  foreign  corporation  to  enforce  contracts 
relating  to  legitimate  business  to  be  done  in  other  states,  and 
that  are  not  prohibited  by  the  laws  of  the  first  named  state,  does 
not  constitute  doing  business  in  such  state.^* 

§  5936.  Appointing  agents  in  state.  The  mere  employment 
of  an  agent  to  transact  the  corporation's  business  is  not  doing 
business.^* 

§  5938,  Transactions  involving  insurance.  For  a  foreign  in- 
surance company  to  make  a  contract  in  another  state  with  an- 

9  Republic  Aeeeptanee  Corp.  v.  147  Ark.  331,  227  S.  W.  411;  Gen- 
Bennett,  —  Mich.  — ,  189  N.  W.  eral  Motors  Acceptance  Corp.  v. 
901.  Lund,  —  Utah  — ,   208   Pac.   502; 

10  People  V.  Knapp,  229  N.  Y.  Home  Brewing  Co.  v.  American 
502,  128  N.  B.  892,  rev'g  191  N.  Y.  Chemical  &  Ozokerite  Co.,  58  Utah 
App.   Div.    132,    180   N.   Y.    Supp.       219,  198  Pac.  170. 

775.  IS  Major  ,  Creek   Lumber    Co.    v. 

11  Pittsburg  &  Shawmut  Coal  Co.  Johnson,  99  Ore.  172,  195  Pac.  177. 
V.  State,  118  N.  Y.  Misc.  50,  192  14  Major  Creek  Lumber  Co.  v. 
N.  T.  Supp.   310.  Johnson,  99  Ore.  172,  195  Pac.  177. 

12  Linton  v.  Erie  Ozark  Min.  Co., 
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other  foreign  insurance  company  which  has  authority  to  engage 
in  the  business  of  liability  insurance  in  Ohio,  whereby  the  first 
named  company  engages  to  reinsure  a  portion  of  the  liability 
risks  of  the  other  company  incurred  in  Ohio,  constitutes  the 
doing  of  liability  insurance  business  by  the  first  named  com- 
pany in  Ohio.^^ 

§  5939.  Miscellaneous  acts  held  to  be  doing  business  in  the 
state.  Where  a  foreign  corporation  made  a  contract  in  the 
state  to  erect  there  advertising  signs  manufactured  out  of  the 
state  and  shipped  into  it,  and  bought  lumber  for  posts  for 
such  signs,  attached  the  signs  to  the  posts,  and  set,  maintained 
and  repaired  the  signs  in  the  state,  and  maintained  a  corps  of 
laborers  there  for  that  purpose,  this  constituted  doing  business 
in  the  state.^^  A  foreign  corporation  transporting  passengers 
for  hire  by  motor  vehicle  from  points  in  the  state  to  points  out 
of  the  state,  and  vice  versa,  is  doing  business  in  the  state,  within 
the  meaning  of  a  provision  exempting  nonresident  owners  of 
automobiles  from  payment  of  the  registration  tax,  but  pro- 
viding that  foreign  corporations  doing  business  in  the  state 
shall  be  deemed  residents.^''  Taking  subscriptions  for  stock, 
accepting  promissory  notes  therefor,  and  negotiating  and  in- 
dorsing such  notes  is  doing  business.^'  And  where  a  contract 
for  sale  of  stock  by  a  foreign  corporation  was  negotiated  by  its 
agents  in  the  state  and  a  note  given  for  the  purchase  price 
executed  and  delivered  to  him  in  the  state,  it  was  held  that  this 
constituted  the  business  of  selling  stock  in  the  state,  though  the 
sale  was  subject  to  approval  by  the  company  at  its  home  offiee.^^ 

§5940.  Miscellaneous  acts  held  not  to  constitute  "doing 
business."  The' following  transactions  and  contracts  of  foreign 
corporations  have  been  held  not  to  constitute  the  doing  of 
business  in  a  state:  Furnishing  an  inspector  or  "production 

16  State    ex   rel.   European   Ace.  18  Tripp  State  Bank  v.  Jerke,  — 

Ins.  Co.  V.  Tomlinson,  101  Ohio  St.  S.  D.  — ,  188  N.  W.  314,  rehearing 

459,  129  N.  E.  684.  denied   —    S.    D.   — ,    189    N.    "W. 

16  North    American    Service    Co.  514.     But  see   §  5940,  infra. 

V.  A.  T.'  Vick  Co.,  —  Tex.  Civ;  ■  19  Langston  v.  Phillips,  206  Ala. 
App.  — ,  243  S.  W.  549.  174,   89   So.   523. 

17  Camas  Stage  Co.  v.  Kozer,  104 
Ore.   600,   209   Pac.   95. 
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man"  for  a  factory  in  the  state  which  contracts  to  manu- 
facture goods  there  and  ship  them  to  the  foreign  corporation 
out  of  .the  state  is  not  doing  business  in  the  state.^"  And  exe- 
cuting notes  in  a  state  payable  to  a  foreign  corporation  and 
sending  them  to  another  stiate  where  the  transaction  pursuant  to 
which  they  are  given  is  consummated  does  not  constitute  trans- 
acting business '  by  the  corporation  in  the  first  named  state.*^ 
Taking  an  assignment  in  one  state  of  an  oil  lease  on  property  in 
another  state  is  not  doing  business  in  the  latter  state.*^  And 
accepting  an  assignment  of  an  obligation  of  a  citizen  of  a  state 
is  not  doing  business  in  that  ^tate.^^  The  sale  of  its  capital 
stock  in  the  state  by  a  foreign  corporation  is  not  doing  business.^* 
Activities  of  a  foreign  corporation  which  relate  to  the  manage- 
ment of  its  internal  affairs,  the  owning  and  holding  of  property, 
and  the  distribution  of  its  avails,  and  which  are  merely  inci- 
dental to  its  corporation  organization  and  the  ownership  of  cor- 
porate assets,  and  are  not  exercised  for  the  purpose  of  continued 
efforts  in  the  pursuit  of  profit  and  gain,  do  not  constitute  doing 
business.*^  The  fact  that  officers  of  a  foreign  corporation  live 
in  the  state  and  make  executive  decisions  there,^^  or  that  trustees 
of  a  foreign  corporation  meet  in  a  hotel  or  dwelling  house  in  a 
state,*'  does  not  constitute  doing  business  there.  The  deposit- 
ing of  bonds  and  other  obligations  of  anothel*  foreign  corpora- 
tion with  a  New  York  trust  company  as  trustee  by  a  foreign 
corporation  for  the  purpose  of  collaterally  securing  the  payment 
of  bonds  issued  by  the  latter  corporation,  and  the  execution  of 
the  trust  agreement  under  which  such  deposit  was  made,  is  not 
doing  business  in  New  York.*'     And  where  the   assets  of  a 

20  Michigan  Lubricator  Co.  v.  26  People  v.  Knapp,  229  N.  T. 
Ontario  Cartridge  Co.,  275  Fed.  502,  128  N.  E.  892,  rev'g  191  N. 
902.  Y.  App.  Div.  132,  180  N.  Y.  Supp. 

21  Schiller  Piano  Co.  v.  Hyde,  43  775. 

S.  D.  581,  181  N.  W.  196.  26  Michigan    Lubricator    Co.    v. 

22  Great  Western  Petroleum  Ontario  Cartridge  Co.,  275  Fed. 
Corp.  V.  Samson,  192  Ky.  814,  234      902. 

•S.  W.  727.  27  Major    Creek   Lumber   Co.   v. 

23  General  Motors  Acceptance  Johnson,  99  Ore.  172,  195  Pac.  177. 
Corp.  V.  Lund,  —  ITtah  — ,  208  Pac.  28  People  v.  Knapp,  229  N.  Y. 
502.  502,   128  N.  E.   892,   rev'g.  191  N. 

24  Cumberland  Co-op.  Bakeries  v.  Y.  App.  Div.  132,  180  N.  Y.  Supp. 
Lawson,  91  W.  Va.  245,  112  S.  E.  775. 

568.    But  see  §  5939,  supra. 
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foreign  corporation  consisted  of  bonds,  stocks  and  obligations  of 
other  foreign  corporations,  and  its  income  was  derived  entirely 
from  interest  and  dividends  thereon,  the  fact  that  it  received, 
deposited  and  distributed  such  income  in  New  York,  and  that 
it  held  meetings  of  its  directors  there,  a^d  deposited  some  of  such 
bonds  and  obligations  with-  a  trust  company  there  as  collateral 
security  for  bonds  issued  by  it,  and  that  it  loaned  money  to 
other  corporations  whose  stock  it  held,  was  held  not  to  con- 
stitute doing  business  or  employing  capital  in  New  York.*^  A 
foreign  corporation  whose  principal  office  is  in  another  state 
but  which  has  never  gotten  beyond  the  promotion  stage  or  done 
any  business  except  to  sell  stock  and  to  acquire  through  such 
sales  some  personal  property,  and  whose  stockholders  have 
resolved  to  liquidate  and  appoint  liquidators,  was  held  not  to 
be  doing  buisness  in  such  other  state  so  as  to  prevent  it  from 
suing  an  employee  of  the  liquidators  there  because  of  its  failure 
to  secure  a  permit  to  do  business.^" 

XV.    NONCOMPLIANCE  BY  FOREIGN   COEPOEATIONS  WITH  STATUTES 

§  5941.  In  general.  To  entitle  a  foreign  corporation  to  the 
benefit  of  a  statute  exempting  fraternal  benefit  societies  from 
the  operation,  of  laws  in  relation  to  general  insurance  contracts, 
it  must  have  been  licensed  to  do  business  in  the  state.'^  Where 
several  articles  are  sold  at  the  same  time  by  a  foreign  corporation 
which  has  not  complied  with  the  statute,  and  as  to  a  part  of 
them  the  sale  is  illegal,  and  as  to  the  balance  it  is  legal  because, 
for  example,  the  goods  were  shipped  to  the  buyer  from  out: 

89  People   V.   Knapp,    229   N.   Y.  business   there    will   be    controlled 

502,   128  N.   E.  892,  rev'g   191  N.  by  its  laws  relating  to  life  insur- 

Y.  App.  Div.  132,  180  N.  Y.  Supp.  anee.     The  statute  exempting  fra- 

775.  ternal  benefit  associations  from  all 

30  Peerless  Fire  Ins.  Co.  v.  Bar-  provisions  of  the  general  insurance 
cus,  • —  Tex.  Civ.  App.  — ,  227  S.  laws  does  not  apply  in  sijch  case, 
W.    368.  and  it  may  be  held  liable  for  at- 

31  Harris  v.  Switchmen 's  Union  torneys '  fees  under  the  insurance 
of  North  America  (Mo.  App.),  237  laws  for  failure  or  refusal  to  pay 
S.  W.  155.  an   insurance   policy   issued   by   it 

In     Texas     insurance     contracts  when  due.     Independent  Order  of 

made   in   that   state  by  a   foreign  Puritans   v.   Brown,  —   Tex.    Civ. 

fraternal  benefit  association  which  App.  — ,  229  S.  W.  939. 
has  not   obtained  a   permit   to   do 
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side  of  the  state,  the  buyer  cannot  complain  because  the  seller 
separates  the  legal  from  the  illegal  items,  and  sues  only  for 
the  price  of  those  which  were  legally  sold.*^  A  contract  by  a 
foreign  corporation  to  manufacture,  transport,  deliver  and  set 
up  ready  for  use  in  a  theater  a  specified  number  of  theater 
chairs  at  a  specified  price  per  chair,  payable  in  specified  in- 
stalments, and  providing  that  title  was  to  remain  in  the  cor- 
poration until  payment  in  fuU,  was  held  to  be  an  indivisible 
contract,  so  that  where  the  corporation  could  not  sue  on  that 
part  of  it  relating  to  the  installation  because  it  had  not  complied 
with  the  state  laws,  it  could  not  recover  compensation  for  chairs 
manufactured  but  not  delivered  or  installed,  although  that  part 
of  the  contract  involved  interstate  commerce.'*  A  person  suing 
to  rescind  a  contract  with  a  foreign  corporation  is  not  excused 
from  offering  to  place  it  in  statu  quo  by  reason  of  the  fact  that 
the  corporation,  because  of  its  noncompliance  with  the  statutory 
requirements,  is  deprived  of  the  right  to  enforce  such  contract.'* 
A  mortgage  to  a  foreign  corporation  which  is  voidable  by  the 
mortgagor  because  the  mortgagee  has  failed  to  obtain  a  permit 
to  do  business  in  the  state  is  ratified,  where  the  mortgagor  joins 
in  the  execution  of  an  instrument  under  seal  conveying  rights  of 
way  over  the  mortgaged  lands  which  recites  that  such  lands  are 
subject  to  the  mortgage,  after  the  disability  of  the  mortgagee  has 
been  removed  by  amendments  to  the  statutes  creating  it.'^ 

§  5942.  Statutes  merely  prohibiting  foreign  corporations 
from  doing  business  until  compliance  therewith.  In  Illinois  a 
foreign  corporation  which  has  not  complied  with  the  conditions 
prescribed  for  transacting  business  in  the  state  cannot  sue  in 
the  courts  of  the  state.'®  Under  the  Kentucky  statute  provid- 
ing that  it  shall  not  be  lawful  for  any  corporation  to  carry  on 
business  in  the  state  until  it  shall  have  filed  in  the  office  of 
the  secretary  of  state  a  statement  giving  the  location  of  its  ofSce 
or  offices  in  the  state  and  the  name  or  names  of  its  agent  or 

82  Leverett  v.  Garland   Co.,   206  35  Producers '    Naval   Stores    Co. 

Ala.  556,  90  So.  343.  v.  McAllister,  278  Fed.  13,  eertio- 

33  J.  H.  Andrews  Co.  v.  Colonial  rari  denied  358  U.  S.  627,  66  L.  Ed. 
Theatre   Co.,   283   Fed.   471.  798. 

34  Weber  v.  Pend  D  'Oreille  Min-  36  Roberts  v.  Cat-Nak  Mfg.  Co., 
ing  &  Reduction  Co.,  35  Idaho   1,  216  111.  App.  245. 

203  Pae.  891.- 
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agents  thereat  upon  whom  process  can  be  served,  and  imposing 
a  penalty  on  ofScers  or  agents  who  carry  on  or  transact  business 
for  a  corporation  which  has  not  complied  with  its  requirements, 
a  contract  made  by  a  foreign  corporation  which  has  not  complied 
with  the  requirements  of  the  statute  is  voidable,  or  rather  non- 
enforceable,  and  not  void.*''  But  a  foreign  corporation  which 
has  not  complied  with  the  statutory  requirements  cannot  enforce 
any  contract  in  the  courts  of  the  state  made  and  performed  while 
it  is  unauthorized  to  transact  business  therein."  Under  the 
Missouri  statutes  providing  that  a  foreign  corporation  shall  not 
do  business  in  the  state  without  a  license  and  that  no  such  cor- 
poration that  shall  fail  to  comply  with  the  statute  in  relation 
to  obtaining  a  license  can  maintain  any  suit  or  action  in  any 
of  the  courts  of  the  state,  a  contract  entered  into  in  that  state  by 
a  foreign  corporation  doing  business  there  without  a  license  is 
void.*®  Under  the  Michigan  statute  providing  that  it  shall  be 
unlawful  for  any  foreign  corporation  to  carry  on  business  in 
the  state  until  it  shall  have  procured  a  certificate  of  authority 
from  the  secretary  of  state,  and  that  no  such  corporation  shall 
be  capable  of  making  a  valid  contract  in  the  state  until  it  shall 
have  complied  with  the  provisions  of  the  act,  and  at  the  time 
holds  an  unrevoked  certificate  to  that  effect,  a  contract  made 
by  a  foreign  corporation  while  carrying  on  business  in  the  state 
without  such  a  certificate  is  void.*"  And  under  these  provisions 
and  a  further  provision  of  the  statute  no  action  can  be  main- 
tained by  such  a  corporation  on  a  contract  made  by  it  in  the 
state  while  it  is  in  default  for  lack  of  such  compliance  and  cer- 
tificate.*^ Under  the  Tennessee  statute  making  it  unlawful  for 
foreign  corporations  to  do  business  in  the  state  without  com- 
plying with  its  provisions  and  imposing  a  penalty  on  corpora- 
tions which  do  so,  such  a  corporation  has  no  standing  before  the 
courts  for  the  enforcement  of  its  rights.** 

87  Great       Western       Petroleum  89  Parker   v.   Wear,   —   Mo.  — , 

Corp.  V.  Samson,  192  Ky.  814,  234  230  S.  W.  75;  Shields  v.  Chapman 

S.  W.  727;  E.  C.  Artman  Lumber  (Mo.  App.),  240  S.  W.  505. 

Co.  V.  Bogard,  191  Ky.  392,  230  S.  40  J.  H.  Andrews  Co.  v.  Colonial 

W.  953.  Theatre  Co.,  283  Fed.  471. 

38  Great       Western       Petroleum  41  Michigan  Lubricator  Co.  v.  On- 

Corp.  V.  Samson,  192  Ky.  814,  234  tario  Cartridge  Co.,   275  Fed.  902. 

S.  W.   727;   Lloyd  Thomas   Co.   v.  42  Equitable  Trust  Co.  v,  Central 

Grosvenor,   144  Tenn.    347,   233   S.  Trust  Co.,  145  Tenn.  148,  239  S.  W. 

W.  669.  171. 
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§  5943.  Statutes  merely  prescribing  a  penalty.**  Where  the 
statute  provides  that  corporations  failing  i  to  comply  with  its 
provisions  shall  not  be  permitted  to  resort  to  the  courts  for  relief 
and  shall  be  subject  to  a  specified  penalty  for  each  offense,  the 
legal  presumption  is  that  the  legislature  specified  all  the  penalties 
it  intended  to  impose,  and  it  is  not  the  province  of  the  court  to 
infiict  more  by  construction.** 

§  5944.  Statutes  merely  suspending  the  remedy.  The  Florida 
statute  provides  that  failure  to  comply  with  its  provisions  shall 
not  affect  the  validity  of  any  contract  with  the  corporation,  but 
that  no  action  shall  be  maintained  or  recovery  had  in  any  of  the 
courts  of  the  state  by  the  corporation  or  its  successors  or  assigns 
so  long  as  it  fails  to  comply  with  the  statute.*^  In  Rhode  Island, 
under  a  similar  statute,  a  corporation  may  sue  on  a  contract 
made  at  a  time  when  it  had  not  appointed  a  resident  attorney 
upon  whom  process  might  be  served,  where  it  appoints  such  an 
attorney  before  commencing  such  suit.*^  In  New  Hampshire  a 
foreign  corporation  which  has  complied  with  the  statute  before 
bringing  suit  to  recover  an  instalment  due  it  under  a  contract 
may  maintain  such  action  though  it  had  not  complied  with  the 
statute  at  the  time  when  the  other  party  failed  to  pay  a  previous 
instalment,  where  the  failure  to  pay  the  earlier  instalment  was 
not  a  breach  of  the  entire  contract.*' 

§  5945.  Statutes  prohibiting  actions  on  contracts  made  in 
state  before  compliance.*^  The  Idaho  statute  providing  that 
no  contract  or  agreement  made  in  the  name  of  or  for  the  use  and 
benefit  of  the  corporation  prior  to  its  compliance  with  the  stat- 
ute shall  be  sued  upon  or  enforced  in  any  of  the  courts  of  the 
state  by  it,  does  not  render  void  contracts  made  in  the  state  by 
a  foreign  corporation  which  has  not  complied  with  the  stat- 
utory conditions,  as  the  statute  merely  deprives  the  corporation 

43  See  also  §  5942,  supra,  and  46  Garst  v.  Canfield,  —  E.  I.  — , 
§5955,  infra.  116  Atl.  482. 

44  Kraft  V.  Hoppe,  —  Minn.  — ,  47  George  W.  Blanchard  &  Sons 
188  N.  W.  162.  Co.  V.  American  Realty  Co.,  —  N. 

46  Producers '   Naval    Stores    Co.  H.  — ,  115  Atl.  4. 

V.  McAllister,  278  Fed.  13,  eertio-  48  See  also  §  5942,  supra, 
rari  denied  258  U.  S.  627,  66  L.  Ed. 
798. 
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of  a  remedy  in  the  courts  of  the  state  to  enforce  such  contracts.*' 
Under  the  Oregon  statute  providing  that  a  foreign  corporation 
failing  to  comply  with  its  provisions  shall  not  be  entitled  to 
transact  any  business  within  the  state  or  maintain  any  suit, 
action  or  proceeding  in  its  courts,  such  a  corporation  -will  not  be 
permitted  to  sue  in  the  state  to  enforce  a  contract,  or  for  the 
breach  thereof,  made  with  a  view  of  conducting  business  in  the 
state,  or  while  transacting  such  business  therein.*"  The  Min- 
nesota statute  requiring  foreign  corporations  to  appoint  an  agent 
for  the  service  of  process  in  the  state  and  providing  that  corpora- 
tions failing  to  comply  therewith  shall  not  be  permitted  to  resort 
to  the  courts  for  relief,  and  shall  be  subject  to  a  penalty,  does 
not  make  contracts  of  a  corporation  transacting  business  in  the 
state"  without  complying  with  its  provisions  void.*^  The  provi- 
sion of  the  Texas  statute  that  no  corporation  can  maintain  any 
action  in  any  courts  of  the  state  upon  any  demand  unless  it  has 
complied  with  the  statutory  requirements  does  not  make  a  con- 
tract entered  into  by  such  a  corporation  without  complying  with 
such  requirements  void,**  but  as  a  penalty  the  offending  corpo- 
ration is  barred  from  a  judgment  in  the  state  courts.*^ 

§  5946.  Statutes  providing  that  contracts  made  by  noncom- 
plying  foreign  corporations  shall  be  absolutely  void.  Statutes 
sometimes  declare  that  contracts  made  in  the  state  by  a  foreign 
corporation  which  has  not  complied  with  the  conditions  imposed 
shall  be  void,  in  which  case  no  action  can  be  maintained  on  them 
by  the  corporation.**  To  invalidate  a  contract  under  the  provi- 
sion of  the  Alaska  statutes  that  contracts  made  by  noncomplying 

49  Weber  v.  Pend  D  'Oreille  Min-  v.   Gilliland  Oil  Co.,  —  Tex.   Civ. 

ing  &  Eeduction  Co.,  35  Idaho  1,  App.  — ,  241  S.  W.  775. 
203  Pae.  891.  54  Boddy  v.  Continental  Inv.  Co., 

It  cannot  maintain  a  suit  to  fore-  18  Ala.  App.  65,  88  So.  294;  Cable 

close     mortgage.       Hoffstater     v.  Piano  Co.  v.  Bstes,  206  Ala.  95,  89 

Jewell,  33  Idaho  439,  196  Pac.  194.  So.  372;  Langston  v.  Phillips,  206 

60  Major  Creek  Lumber  Co.  v.  Ala.  174,  89  So.  523;  Tripp  State 
Johnson,  99  Ore.  172,  195  Pac.  177.  Bank  v.  Jerke,  —  S.  D.  — ,  188  N. 

61  Kraft  V.  Hoppe,  —  Minn.  — ,  W.  314,  rehearing  denied  —  S.  D. 
188  N.  W.   162.  — ,  189  N.  W.  514;  First  Nat.  Bank 

62  Temple  v.  Riverland  Co.,  —  v.  Parker,  57  Utah  290,  194  Pac. 
Tex.  Civ.  App.  — ,  228  S.  W.  605.  661. 

68  Prescott-Phoenix  Oil  &  Gas  Co. 
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corporations  with  citizens  of  the  district  shall  be  void,  it  must 
clearly  appear  that  it  was  made  with  a  citizen  of  Alaska. ^^ 

§  5847.  Statutes  makings  contracts  void  in  behalf  of  noncom- 
plying  corporation.  A  former  Florida  statute  providing  that 
every  such  contract  "shall  be  void  on  its  behalf  and  on  behalf 
qt  its  assigns,  but  shall  be  enforceable  against  it  or  them, ' '  was 
held  not  to  render  such  contracts  wholly  void,  but  merely  void- 
able, and  unenforceable  in  the  hands  of  the  corporation  or  its 
assigns.^®  The  provision  of  the  Alaska  statute  that  if  any  foreign 
corporation  shall  fail  to  comply  with  its  requirements,  all  its 
contracts  with  citizens  of  the  district  shall  be  void  as  to  the  cor- 
poration does  not  apply  where  neither  of  the  parties  to  the  con- 
tract is  a  citizen  of  Alaska,  as  where  both  are  foreign  corpora- 
tions." 

§  5951.  Doctrine  that  question  of  noncompliance  can  only 
be  raised  by  the  state.^* 

§  5952.  Estoppel  of  persons  dealing  with  foreign  corpora- 
tions to  assert  its  noncompliance  with  statutes.*^  In  Ken- 
tucky a  person  who  contracts  with  a  foreign  corporation  is  not 
estopped,  as  against  it,  in  an  action  on  the  contract,  to  set  up  its 
failure  to  comply  with  statutes  imposing 'conditions  upon  its 
right  to  do  business  in  the  state.®"  In  Tennessee  the  fact  that 
persons  deal  with  a  foreign  corporation,  doing  business  in  the 
state  without  having  complied  with  the  statutory  requirements, 
as  a '  corporation  does  not  estop  them  from  holding  its  stock- 
holders liable  as  partners  because  of  such  noncompliance.®^  In 
Illinois  a  person  who  knows  that  a  foreign  corporation  has  iiot 
been  licensed  to  do  business  in  the  state  cannot  recover  from  it 

55  Eoss-Higgins  Co.  v.  Protzman,  poration  to  hold  real  estate,  see 
278  Ted.  699.                              "  §  5858,    supra. 

56  Producers '  Naval  Stores  Co.  59  Estoppel  of  agent  of  eorpora- 
V.  McAllister,  278  Fed.  13,  eertio-  tion,  see  §§  5956,  5958,  infra. 

rari  denied   258   TJ.   S.   627,   66   L.  60  E.  C.  Artman  Lumber   Co.   v. 

Ed.  798.  Bogard,   191   Ky.   392,   230    S.   W. 

6V  Cobb  V.  McDonald-Weist  Log-  953. 

ging  Co.,  278  Fed.  165.  61  Equitable  Trust  Co.  v.  Central 

58  That  only  the  state  can  ques-  Trust  Co.,  145  Tenn.  148,  239  S.  W. 

tion   the  power   of   a  foreign   cor-  171. 
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expenditures  made  by  him  to  enable  it  to  carry  on  business  there 
in  violation  of  the  statute.^*  A  sale  of  the  assets  of  an  in- 
solvent corporation  by  a  reeei-^er,  pursuant  to  an  order  of  court, 
•will  not  be  set  aside  because  the  purchaser  is  a  foreign  corpora- 
tion which  has  not  been  licensed  to  do  business  in  the  state, 
where  no  objection  is  made  until  more  than  five  months  there- 
after, and  in  the  meantime  the  purchaser  has  taken  possession 
of  the  property  and  has  been  carrying  on  the  business  so  taken 
over,  and  a  large  part  of  the  purchase  price  has  been  distributed 
by  the  receiver  to  creditors  and  stockholders  so  that  it  has  be- 
come impossible  for  him  to  restore  the  same  to  the  purchaser, 
especially  at  the  instance  of  a  person  whose  misconduct  resulted 
in  the  receivership  proceedings.*' 

§  5953.  Effect  of  failure  of  foreign  corporation  to  comply 
with  statutes  as  against  persons  dealing  with  corporation. 
Where  the  statute  provides  that  a  contract  with  a  foreign  corpo- 
ration which  has  not  complied  with  its  provisions  shall  be  void- 
able at  the  election  of  the  other  party  thereto,  and  the  other 
party  accepts  the  benefit  of  such  a  contract,  his  trustee  in  bank- 
ruptcy cannot  exercise  the  option  to  avoid  it.®*  Statutes  requir- 
ing foreign  insurance  companies  before  doing  business  in  the 
state  to  comply  with  the  requirements  of  its.  laws  are  intended 
for  the  protection  of  citizens  of  the  state  who  deal  with  them, 
and  do  not  impose  upon  the  insured  the  duty  of  seeing  that  the 
company  and  its  agents  have  complied  with  such  laws.®*  And 
where  the  statute  does  not  declare  that  insurance  written  by  a 
foreign  insurance  company  which  has  not  complied  with  the 
state  laws  shall  be  void,  nor  prohibit  any  one  from  procuring 
insurance  from  such  a  company,  nor  penalize  any  one  for  so 
doing,  the  insured  may  recover  on  a  policy  written  by  such  a 
company  in  the  event  of  a  loss.*® 

62  Roberts  v.  Cat-Nak  Mfg.  Co.,  rev'g  —  Tex.  Civ.  App.  — ,  220 
216  111.  App.  245.  S.  W.   781,  citing  9  Fletcher  Cyc. 

63  Goodwin  v.  Bode,  177  Wis.  269,       Corp.,  §  5953. 

189  N.  W.  136.  66  Hartford  Fire  Ins.  Co.  v.  Gal- 

64  Cobb  V.  McDonald-Weist  Log-  veston,  H.  &  S.  A.  Ey.  Co.,  —  Tex. 
ging  Co.,  278  Fed.  165.  Com.  App.  — ,  239  S.  W.  919,  rev  'g 

6B  Hartford  Fire  Ins.  Co.  v.  Gal-  —  Tex.  Civ.  App.  — ,  220  S.  W. 
veston,  H.  &  S.  A.  Ey.  Co.,  —  781,  citing  9  Fletcher  Cyc.  Corp., 
Tex.  Com.  App.  — ,  239  S.  W.  919,       §  5953. 
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§  5955.  Personal  liability  of  agent  or  stockholders  of  non- 
compljring  corporation  to  third  persons.  An  agent  cannot  be 
held  personally  liable  on  a  contract  made  by  him  for  a  corpora- 
tion doing  business  in  the  state  without  complying  with  the  stat- 
utory requirements,  where  such  contract  was  not  made  in  the 
state.®''  In  Mississippi  the  failure  of  a  foreign  corporation  to 
file  a  copy  of  its  charter  with  the  secretary  of  state,  as  required 
by  the  statute,  does  not  affect  its  status  as  a  corporation,  or 
render  persons  contracting  for  it  and  in  its  name  liable  on  the 
contract  as  partners.  The  statute  does  not  provide  that  a 
foreign  corporation  shall  not  do  business  in  the  state  until  it 
shall  file  a  copy  of  its  charter,  but  that  every  such  corporation 
doing  business  in  the  state  shaU  file  a  copy  of  its  charter,  and 
that  any  corporation  which  fails  to  do  so  shall  be  subject  to  a 
fine.®*  In  Tennessee  stockholders  of  a  foreign  corporation,  which 
does  business  in  the  state  without  attempting  to  comply  with  the 
statutory  requirements,  are  liable  as  partners  on  contracts  en- 
tered into  by  it  in  the  state,  although  they  did  not  know  of  such 
noncompliance.®^  That  creditors  seek  to  enforce  their  claims 
in  a  general  creditors'  suit  against  the  corporation  in  a  state 
court,  and  file  claims  in  bankruptcy  proceedings  against  the  cor- 
poration, will  not  estop  them  from  thereafter  maintaining  a  suit 
to  hold  the  stockholders  liable  as  partners,  where  the  facts  al- 
leged and  relied  on  and  the  relief  sought  in  the  former  proceed- 
ings are  not  inconsistent  with  the  facts  alleged  and  the  relief 
sought  and  granted  in  the  subsequent  suit.'"    "Where  the  claims 

67  Class  Journal  Co.  v.  Harlan,  seeking  to  hold  an  alleged  stock- 
215  111.  App.  9.  holder  liable  as  a  partner  to  show 

68  Springfield  Grocery  Co.  v.  De-  that  he  is  a  stockholder.  Equita- 
vitt,  126  Miss.  169,  88  So.  497.  We  Trust  Co.  v.  Central  Trust  Co., 

69  Equitable    Trust    Co.    v.    Cen-  145  Tenn.  148,  239  S.  W.  171. 

tral  Trust  Co.,  145  Tenn.  148,  239  Evidence   held   to   show   that   a 

S.  W.  171.  certain   bank   was    a    stockholder, 

The  reason  given  for  the  rule  is  and  that  a  certain  other  bank  held 

that    the    corporation    is    without  stock    only    as    collateral   security 

power    to    contract,    and    as    the  and  hence  that  it  could  not  be  held 

stockholders   cannot  bind  it,  they  liable    as    a    partner.       Equitable 

necessarily        bind        themselves.  Trust  Co.  v.  Central  Trust  Co.,  145 

Equitable     Trust     Co.    v.     Central  Tenn.  148,  239  S.  W.  171. 

Trust  Co.,   145   Tenn.   148,   239   S.  70  Equitable    Trust    Co.    v.    Cen- 

W.    171.  tral  Trust  Co.,  145  Tenn.  148,  239 

The  burden   is   on   complainants  "    S.   W.   171. 
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of  creditors  are  not  such  as  under  the  statute  bear  interest 
from  the  date  of  maturity  as  a  matter  of  law,  it  is  within  the 
discretion  of  the  chancellor  to  allow  interest  only  from  the  date 
of  the  filing  of  the  bill  in  the  suit  in  which  the  liability  of  the 
stockholders  is  determinedJ^  It  is  proper  to  stay  execution  on 
judgments  against  the  stockholders  until  amounts  received  by 
them  on  claims  filed  in  bankruptcy  proceedings  against  the  cor- 
poration are  determined.''* 

§  5956.  Effect  of  noncompliance  on  liability  of  agent  to  ac- 
count to  foreign  corporation.  Under  the  Michigan  statutes,  as 
construed  by  the  courts  of  that  state,  a  foreign  corporation  sell- 
ing goods  in  that  state  through  a  local  agent  engaged  in  busi- 
ness there,  is  not  deprived  of  its  right  to  recover  goods  belonging 
to  it  in  the  possession  of  such  agent  on  his  bankruptcy  by  reason 
of  the  fact  that  it  has  failed  to  comply  with  the  statute  requir- 
ing foreign  corporations  to  obtain  a  license  to  do  business  in  the 
state,  and  making  void  all  contracts  entered  into  by  such  cor- 
porations so  in  default.'"  In  Texas  a  foreign  corporation  doing 
business  in  the  state  through  an  agent  without  a  permit  cannot 
sue  such  agent  for  goods  furnished  him  under  the  contract  of 
agency.''*  It  has  been  held  by  a  federal  court  in  Tennessee  that 
where  accounts  receivable  are  assigned  to  a  foreign  corporation 
as  security  for  a  loan  under  an  agreement  whereby  the  assignor 
is  to  collect  them  and  remit  the  proceeds  to  the  assignee,  the 
fact  that  the  corporation  is  doing  business  in  the  state  where  the 
assignor  resides  without  having  complied  with  conditions  preced- 
ent prescribed  by  its  laws  will  not  prevent  it  from  recovering 
from  the  assignor  or  its  trustee  in  bankruptcy  sums  collected 
by  them  on  the  assigned  accounts  and  not  paid  over  to  the 
assignee.''^ 

§  5958.  Effect  of  noncompliance  with  statute  upon  criminal 
liability  of  agent.    An  agent  of  a  foreign  corporation  cannot 

71  Equitable  Trust  Co.  v.  Central  74  La  Fon  v.  Falls  Eubber"  Co., 
Trust  Co.,  145  Tenn.  148,  239  S.  —  Tex.  Civ.  App.  — ,  242  S.  W. 
W.  171.  346. 

72  Equitable  Trust  Co.  v.  Cen-  7B  Petition  of  National  Discount 
tral  Trust  Co.,  145  Tenn.  148,  239  Co.,  272  Fed.  570. 

S.  W.   171. 

73  In    re    Eosenbloom,    880    Fed. 
139. 
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defeat  a  criminal  prosecution  for  the  embezzlement  of  money 
or  property  of  the  corporation  by  setting  up  its  failure  to  comply 
with  statutory  conditions  precedent  to  the  right  to  do  business 
in  the  stateJ^ 

§  5960.  Application  of  statutes  to  contracts  made  in  other 
states.'"  Statutes  invalidating  contracts  made  by  foreign  cor- 
porations which  have  failed  to  comply  with  statutory  require- 
ments, or  prohibiting  noneomplying  corporations  from  institut- 
ing or  maintaining  actions  in  the  courts  of  the  state,  do  not 
preclude  corporations  which  have  not  complied  with  such  re- 
quirements from  suing  on  contracts  made  by  them  without  the 
state  "  or  which  are  to  be  performed  outside  of  the  state.'"  The 
Michigan  statute  is  construed  to  forbid  recovery  under  a  con- 
tract which  contemplates  that  the  foreign  corporation  shall  per- 


76Sebree  v.  Com.,  190  Ky.  164, 
227  S.  W.  152. 

77  Personal  liability  of  agent,  see 
§  5955,  supra. 

78Leverett  v.  Garland  Co.,  206 
Ala.  556,  '90  So.  343;  Boddy  v. 
Continental  Inv.  Co.,  18  Ala.  App. 
65,  88  So.  294;  Pittsburg  &  Shaw- 
mut  Coal  Co.  v.  State,  118  N.  Y, 
Misc.  50,  192  N.  Y.  Supp.  310;  J. 
M.  &  L.  A.  Osborn  Co.  v.  Ken- 
nedy, 186  N.  Y.  Supp.  721,  aff'd 
197  N.  Y.  App.  Div.  919,  188  N. 
Y.  Supp.  928. 

A  contract  for  the  purchase  of 
coal  ordered  in  New  York  from 
the  selling  agent  of  a  Pennsyl- 
vania corporation,  who  had  no 
authority  to  bind  it,  but  was  re- 
quired to  transmit  orders  to  the 
home  office  for  approval,  where, 
if  approved,  they  were  accepted 
by  shipping  the  coal  to  the  pur- 
chaser, was  held  not  made  in  New 
York.  Pittsburg  &  Shawmut  Coal 
Co.  V.  State,  118  N.  Y.  Misc.  50, 
192  N.  Y.  Supp.  310. 

Loans  or  advances  negotiated 
outside  of  Tennessee  by  a  foreign 


corporation  doing  business  in 
Tennessee,  and  payable  where  nego- 
tiated, held  not  to  be  Tennessee 
contracts.  Equitable  Trust  Co.  v. 
Central  Trust  Co.,  145  Tenn.  148, 
239   S.   "W.   171. 

Contract  whereby  a  foreign  cor- 
poration doing  business  in  Ten- 
nessee sold  pig  iron  to  a  resident 
of  Ohio  to  be  stacked  on  the 
seller's  yard  in  Tennessee,  subject 
to  the  buyer's  orders,  and  which 
was  paid  for  in  Ohio,  held  to  be  a 
Tennessee  contract.  Equitable 
Trust  Co.  V.  Central  Trust  Co.,  145 
Tenn.  148,  239  S.  W.  171. 

Freight  charges  on  iron  ore 
shipped  from  Georgia  and  to  be 
delivered  in  Tennessee  to  a  foreign 
corporation  doing  business  there, 
and  which  charges  were  payable 
in  Tennessee,  held  properly 
charged  against  stockholders  as 
partners  in  Tennessee.  Equitable 
Trust  Co.  V.  Central  Trust  Co.,  145 
Tenn.  148,  239  S.  W.  171. 

79  Major  Creek  Lumber  Co.  v. 
Johnson,  99  Ore.  172,  195  Pac. 
177. 
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form  its  part  within  that  state.*"  Where  a  note  and  chattel  mort- 
gage securing  it  are  executed  to  a  corporation  in  the  state  of  its 
domicile  and  the  entire  transaction  takes  place  there  and  the  note 
is  payable  there,  the  corporation  may  foreclose  such  mortgage 
in  another  state  where  the  mortgaged  property  is  situated  with- 
out complying  with  its  laws.'^  The  fact  that  notes  are  dated  and 
made  payable  at  a  city  in  the  state  makes  a  prima  facie  case  that 
a  loan  for  which  they  are  given  was  made  there,  but  this  is  a 
presumption  of  fact  and  vanishes  when  rebutted  by  the  un- 
disputed evidence.'*  Where  assignments  and  guaranties  of  se- 
curities purchased  by  a  foreign  corporation  were  executed  in  the 
state  and  delivered  to  the  corporation's  manager  in  charge  of 
its  branch  office  there,  and  were  sent  by  him  to  the  home  office  of 
the  company  for  approval,  and  on  their  approval  such  manager 
delivered  the  company's  check  for  the  purchase  price  to  the 
sellers  in  the  state  where  the  branch  office  was  located,  it  was 
held  that  the  contracts  of  sale  and  guaranty  were  made  in  the 
last  named  state." 

§  5962.  Effect  of  curative  statutes.  Where  the  contracts  of 
a  noncomplying  foreign  corporation  are  voidable  only,  the  legis- 
lature has  power  to  validate  them.** 

§  5963.  Effect  of  contracts  by  noncomplying:  corporation  hav- 
ing been  executed.  Where  the  illegal  contract  has  been  fully 
executed  by  the  parties  and  as  a  result  thereof  some  new  title 

80  Michigan  Lubricator  Co.  v.  porations  which  should  comply' 
Ontario  Cartridge  Co.,  275  Fed.  within  a  specified  time  with  the 
902.  requirements    as    to    the    securing 

81  Largilliere  Co.  v.  McConkie,  of  permits  and  the  payment  of 
—  Idaho  — ,  210  Pac.  207.  charter    fees,    and   removing    such 

82  Boddy  V.  Continental  Inv.  Co.,  invalidity  unconditionally  as  to 
18  Ala.  App.  65,  88  So.  294.  trustees  and  as  to  grantees  of  such 

83  Republic  Acceptance  Corp.  v.  corporation  who  are  innocent  pur- 
Bennett,  —  Mich.  — ,  189  N.  W.  chasers  for  value,  held  to  be  within 
901.  the  power  of  the  legislature,  and 

84 Producers'   Naval    Stores    Co.  not  to  be  in  conflict  with  a  con- 

v.  McAllister,  278  Fed.  13,  eertio-  stitutional  provision  requiring  the 

rari  denied  258  U.  S.  627,  66  L.  Ed.  subject-matter  of  a  statute  to  be 

798.  expressed  in  its  title.     Producers' 

Florida  statute  removing  the  in-  Naval  Stores  Co.  v.  McAllister,  278 

validity  created  by  a  former  stat-  Fed.    13,   certiorari   denied   258  IT. 

ute  as  to  contracts  of  foreign  cor-  S.  627,  66  L.  Ed.  798. 
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to  property  or  some  new  property  right  vests  in  one  of  them, 
he  may  maintain  a  suit  to  recover  upon  or  enforce  such  new 
title  or  right."  Where  a  foreign  fire  insurance  company  pays  a 
loss  under  a  policy  issued  by  it  without  authority  to  do  business 
in  the  state,  and  the  insured  assigns  to  it  his  claim  against  a 
third  person  who  was  responsible  for  the  loss,  the  company  may 
maintain  an  action  against  such  third  person  on  such  assigned 
claim  or  under  the  doctrine  of  subrogation.'^  Where  a  con- 
tract for  the  sale  of  property  to  a  foreign  corporation  has  been 
fully  executed,  its  failure  to  comply  with  the  statute  is  no  de- 
fense to  an  action  by  it  against  a  third  person  to  whom  the  seller 
resold  the  property  to  recover  its  proceeds,'''  In  a  suit  to  cancel 
an  oil  lease  as  a  cloud  on  the  plaintiff's  title  to  the  leased  land, 
the  plaintiff  cannot  attack  a  transfer  of  the  lease  to  defendant 
foreign  corporation  on  the  ground  that  it  had  not  complied  with 
conditions  precedent  to  the  right  to  do  business  in  the  state, 
where  the  assignment  was  fuUy  executed  before  the  action  was 
filed,  unless  the  corporation  takes  some  affirmative  steps  toward 
enforcing  the  lease." 

§  5964.  Effect  of  noncompliance  upon  negotiable  instruments 
executed  to  foreign  corporations.'^  A  bona  fide  holder  of  ne- 
gotiable paper  executed  as  part  of  a  transaction  prohibited  by 
the  statute  may  enforce  the  same  unless  the  statute  expressly  or 
by  necessary  implication  declares  such  paper  to  be  void  as  well 
as  the  contract  which  constitutes  the  consideration  for  it.'"  In 
Minnesota  a  negotiable  note  given  by  a  foreign  corporation  not 
licensed  to  do  business  in  the  state,  in  the  course  of  business 
done  there,  is  enforceable  there  by  a  bona  fide  purchaser,'^  but 

«S  Hartford  Fire  Ins.  Co.  v.  Gal-  Corp.  v.  Samson,  192  Ky.  814,  234 

veston,  H.  &  S.  A.  By.  Co.,  —  Tex.  S.  W.  727. 

Com.  App.  — ,  239  S.  W.  919,  rev'g  89  Eight  of  bona  fide  holder  of 

—  Tex.  Civ.  App.  — ,  220  8.  W.  781.  bill  or  note  who  has  acquired  title 

<6  Hartford    Fire     Ins.     Co.     v.  through  a  foreign  corporation  that 

Galveston,  H.  &  S.  A.  Ey.  Co.,  —  has  not  complied  with  the  condi- 

Tex.  Coin.  App.  — ,  239  S.  W.  919,  tions  of  doing  business  within  the 

rev'g  —  Tex.  Civ.  App.  — ,  220  S.  state,  is  the  subject  of  a  note  in 

W.  781.,  12  A.  L.  E.  1379. 

87  B.  C.  Artman  Lumber  Co.  v.  90  Kraft  v.  Hoppe,  —  Minn.  — , 

Bogard,   191   Ky.   392,   230   S.   W.  188  N.  W.  162. 

953.  91  Kraft  v.  floppe,  —  Minn.  — , 

"Great       Western       Petroleum  188  N.  W.  162;  Farmers'  &  Mer- 
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an  assignee  of  such  a  note  and  mortgage  who  takes  it  with  knowl- 
edge that  the  corporation  has  not  complied  with  the  statute  can- 
not enforce  it.^''  In  Alabama,^*  and  Utah  **  notes  executed  to  a 
foreign  corporation  which  has  not  complied  with- the  statutory- 
requirements  are  void  and  unenforceable  in  the  hands  of  bona 
fide  purchasers  for  value.  In  South  Dakota  notes  executed  to  a 
corporation  which  has  not  complied  with  the  statute  are  void  in 
the  hands  of  the  original  payee,  and  notes  given  to  a  bank  which 
has  purchased  notes  executed  to  such  a  corporation  by  the  maker 
in  lieu  of  such  original  notes  are  also  void  in  the  hands  of  the 
bank.96 

§  5965.  Bigfht  of  assignee  to  enforce  contract  of  noncomply- 
ing  foreign  corporation.^^  The  Utah  statute  expressly  pro- 
vides that  every  contract,  agreement  and  transaction  whatsoever 
made  or  entered  into  by  or  on  behalf  of  a  foreign  corporation, 
which  has  failed  to  comply  with  the  statutes,  within  the  state  or 
to  be  executed  or  performed  within  the  state,  shall  be  wholly  void 
on  behalf  of  such  corporation  and  its  assignees  and  every  person 
deriving  any  interest  or  title  therefrom.®^ 

§  5967.  Noncompliance  with  statute  as  affecting  matters  not 
arising  out  of  contract.  A  provision  that  no  contract  made  in 
the  name  of  or  for  the  use  or  benefit  of  a  foreign  corporation 
prior  to  complying  with  the  statutory  requirements  can  be  sued 
upon  or  enforced  in  any  court  of  the  state,  does  not  prevent  such 
a  corporation  from  suing  to  protect  its  title  to  property  in  the 
state,  or  to  recover  possession  of  personal  property  where  such 
suit  is  not  based  upon  a  breach  or  violation  of  a  contract  made 
in  its  name  or  for  its  use  or  benefit.^'    The  general  rule  is  that 

chants'  State  Bank  v.   Graif,  150  Bank  v.  Parker,  57  Utah  290,  194 

Minn.  315,  185  N.  W.  374.  Pae.  661. 

92  Kraft  v.  Hoppe,  —  Minn.  — ,  96  Tripp  State  Bank  v.  Jerke,  — 
188  N.  W.  162.  S.  D.  — ,  188  N.  W.  314,  rehearing 

93  Langston  v.  Phillips,  206  Ala.  denied  —  S.  D.  — ,  189  N.  W.  514.  ■ 
174,  89  So.  523.  96  Eight  of  bona  fide  purchaser 

94  First  Nat.  Bank  v.  Parker,  57  of  note  payable  to  corporation, 
Utah  290,  194  Pae.  661.  see  §  5964,  supra. 

If   the   statute   as   so   construed  97  First  Nat.  Bank  v.  Parker,  57 

is  in   conflict  with  the  negotiable  Utah  290,  194  Pae.  661. 

instruments     law,     its     provisions  98  D.  M.  Ferry  &  Co.  v.  Smith, 

must  prevail  over  the  latter  since  —  Idaho  — ,  209  Pao.  1066. 
it  was  enacted  later.     First  Nat. 
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the  defense  of  illegality  is  co'nfiii'fed  to  the  parties  to  the  contract 
and  is  not  available  to  third  parties  to  defeat  a  just  claim  against 
themselves.^*'  Where  a  sale  of  pi-operty  to  a  foreign  corporation 
■which  has  not  complied  with  the  statutes  is  merely  voidable,  and 
not  vqid,  a  resale  of  the  property  to  a 'third  person  by  the  vendor 
is  an  avoidance  of  the  original  sale  by  him,  and  the  second  pur- 
chaser acquires  all  of  the  rights  in  the  property  then  possessed 
by,  the  seller,  and  hence  is  not  a  technical  tort-feasor,  so  as,  to 
prevent  him  from  setting  up  such  noncompliance  by  the  corpora- 
tion as  a  defense  to  its  action  to  compel,  him  to  account  for  the 
proceeds  of  the  property.^ 

§  5969.  Bight  of  nancomplying  corporation  to  defend  action. 

A  statute  prohibiting  the  maintenance  of  actions  by  foreign  cor- 
porations which  have  not  complied  with  the  statutory  require- 
ments does  not  prohibit  such  a  corporation  from  defeiiding  ac- 
tions brought  against  it,  and  a  noncomplying  coi'potatidn  may 
defend  against  such  an  action  in  the  absence  of  a  statute  to  the 
contrary.* 

§  5971.  Effect  of  noncompliance  in  federal  courts.  It  is  not 
an  abuse  of  discretion  for  a  federal  court  to  refuse  to  decree 
specific  performance  of  a  contract  to  convey  land  in  a  particular 
state  to  a  foreign  corporation  which  has  not  procured  a  license 
to  do  business  in  that  state,  where,  because  of  its  failure  to 
procure  such  license,  it  had  no  legal  right  to  make  such  con- 
tract, which  would  not  be  recognized  or  enforced  by  the  state 
courts,  and  no  legal  right  to  take  or  use  the  land  for  the  pur- 
poses intended.^ 

§  5973.  Construction  of  statutes  imposing  conditions.  A 
statute  providing  that  contracts  made  by  corporations  which  have 
not  complied  with  its  provisions  shall  be  void  will  be  construed 
with  reasonable  strictness.* 

99  Hartford  Pire  Ins.  Co.  v.  Gal-  set  aside  an  award  of  arbitrators 

veston,  H.  &  S.  A.  Ey.  Co.,  —  Tex.  in  its  favor.     Temple  v.  Eiverland 

Com.  App.  — ,  239  S.  W.  919,  rev'g  Co.,  —  Tex.  Civ.  App.  — ,  228  S.  W. 

—  Tex.  Civ.  App.  — ,   220  S.  "W.  605. 

781.                                               '    '  3  Land     Development     &     Live 

1 E.   C.   Artman   Lumber   Co;  ■  v.  Stock  Co.  v.  Holmes,  280  Fed.  719. 

Bogard,   191   Ky.   392,   230   S.   W^  4  Eoss-Higgins  Co.  v.  Protzman, 

953.     -                                 .,.,       ,  278  Fed.  699. 

.  '^So'.it  may  defend;  an  action  to  '  - 

'  i'591   , 
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§  5975.  Alleging  and  proving  compliance  with  statutory  con- 
ditions." In  a  statutory  action  to  determine  the  title  to  land 
the  burden  is  on  a  person  attacking  a  deed  to  a  foreign  corpo- 
ration on  the  ground  that  it  took  it  in  the  prosecution  of  busi- 
ness carried  on  by  it  in  the  state  without  a  license  to  show  that 
at  the  time  of  taking  the  deed  the  company  was  transacting  busi- 
ness in  the  state  and  that  it  had  not  been  previously  licensed 
to  transact  business  there.  And  in  the  absence  of  such  a  show- 
ing such  a  deed  must  be  held  to  be  valid  and  to  have  passed 
title.*  The  only  proper  method  of  proving  that  a  corporation 
has  a  permit  to  do  business  in  the  state  is  by  proper  certificate 
from  the  records  of  the  secretary  of  state,^  Proof  that  a  search 
of  the  records  of  the  secretary  of  state  revealed  no  record  of  the 
incorporation  in  the  state  of  a  defendant  sued  as  a  corporation 
and  no  record  of  the  issuance  of  a  license  issued  to  it  to  do  busi- 
ness in  the  state,  taken  in  connection  with  its  admission  of  incor- 
poration by  failure  to  deny  it,  is  prima  facie  proof  that  it  is  not  a 
domestic  corporation  nor  licensed  to  do  business  in  the  state.' 

§  5976.  Asserting  noncompliance  with  statute  on  appeal.^ 

XVI.   PROCEEDINGS    TO   EXCLUDE   FOREIGN    COEPOEATIONS 

§5981.  Power  of  legislature  to  prescribe  causes  for  ouster. 

Statutes  requiring  foreign  corporations  to  pay  a  franchise  tax  or 
license  fee  frequently  provide  for  the  forfeiture  of  the  right 
to  do  business  in  the  state  in  case  the  fee  or  tax  is  not  paid.^"  In 
Ohio  the  license  of  a  foreign  insurance  company  becomes  subject 
to  cancellation  by  the  state  where  it  engages  in  the  business  of 
liability  insurance,  not  included  in  its  license,  without  comply- 
ing with  a  statute  requiring  companies  engaged  in  that  business 
to  make  a  deposit  with  the  superintendent  of  insurance.^^    And 

6  See  also  §  5997,  infra.  9  See  §  5999,  infra.    , 

6  Parker  v.  Wear,  —  Mo.  — ,  230  10  Deveny  v.  Success  Co.,  -^  Tex. 

S.  W.  75.  Civ.  App.  — ,  228  S.  W.  295. 

1  Presoott-Phoenix  Oil  &  Gas  Co.  H  State   ex   rel.   European   Ace. 

V.   Gilliland  Oil  Co.,  —  Tex.  Civ.  Ins.  Co.  v.  Tomlinson,  101  Ohio  St 

App.  — ,  241  S.  W.  775.  459,  129  N.  E.  684. 

SBoberts  v.   Cat-Nak  Mfg.   Co., 
216  111.  App.  245. 
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the  provision  of  the  statutes  of  that  state  that  the  superintendent 
of  insurance  shall  see  that  the  laws  relating  to  insurance  are  duly 
executed  and  enforced  gives  him  authority  to  revoke  the  license 
of  a  foreign  insurance  company  which  is  engaged  in  making  con- 
tracts of  indemnity  insurance  without  having  made  the  deposit 
of  securities  which  the  statute  requires  to  be  made  by  companies 
transacting  business  of  that  character.^* 

A  state  has  no  right,  by  a  sudden  and  arbitrary  exclusion, 
practically  to  sacrifice  and  confiscate  the  property  of  a  foreign 
corporation  which  has  been  allowed  to  establish  itself  legally 
within  the  limits  of  the  state.  It  can  exercise  its  power  of  ex- 
clusion under  the  guise  of  regulation,  under  such  circumstances 
only  by  giving  the  corporation  such  a  reasonable  time  for  realiza- 
tion upon  its  property  and  securities  and  retirement  from  the 
state  as  will,  as  a  judicial  question,  equitably  meet  the  situation.^' 
So  the  action  of  a  state  in  at  once  prescribing  and  attempting  to 
enforce  nonremunerative  and  confiscatory  telephone  rates  is  in- 
valid as  against  such  a  foreign  telephone  corporation  which  has 
not  been  given  a  reasonable  time  to  realize  upon  its  property 
and  investments  and  retire  from  the  state.^* 

§  5987.  Revocation  of  license  for  removal  of  caiise.^^  A  fed- 
eral court  may  enjoin  a  state  official  from  revoking  the  authority 
of  a  foreign  corporation  to  do  business  in  the  state  because  it 
institutes  suits  in,  or  removes  suits  brought  against  it  to  the  fed- 
eral courts.^® 

§  5988.  Effect  of  revocation  of  license.  The  cancellation  of 
the  permit  and  forfeiture  of  the  right  of  a  foreign  corporation 
to  do  business  in  the  state  does  not  aflfect  its  right  to  recover  in 
an  action  previously  instituted  on  a  contract  made  while  it  was 

12  State    ex   rel.   European  Aec.  IS  See  also  §  5761,  supra. 

Ins.  Co.  V.  Tomlinson,  101  Ohio  St.  Eight     to .    revoke     license     of 

459,  129  N.  B.  684.  foreign    corporation    for    bringing 

IS  Southern    Bell    Telephone     &  suit  in,  or  removing  suit  to,  fed- 
Telegraph  Co.  V.  Bailroad  Commis-  eral  court,  is  the  subject  of  a  note 
sion  of  South  Carolina,   280  Fed.  in  21  A.  L.  K.  188. 
901.  16Terral  v.  Burke   Construction 

14  Southern    Bell    Telephone    &  Co.,  257  V.  S.  529,  66  L.  Ed.  352. 

Telegraph  Co.  v.  Bailroad  Commis-  That  a  statute  providing  for  rev- 

sion  of   South   Carolina,   280  Fed.  ocation  under   such   circumstances 

901.  is  void,  see  §  5761,  supra. 
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lawfully  engaged  in  business  in  the  state.^'  And  a  statutory 
provision  denying  to  ousted  corporations  the  right  to  sue  or  de- 
fend in  any  of  the  courts  of  the  state  will  not  be  construed  to 
relate  back  and  affect  lawful  transactions  occurring  at  a  time 
when  it  was  lawfully  doing  business  ijn  the  state.^*  If,  after  the 
cancellation  of  the  permit,  a  corporatiion  does  not  engage  in  or 
attempt  to  engage  in  business  in  the  state,  it  must  be  assumed 
that  it  has  voluntarily  withdrawn  from  the  state,  in  which  case 
it  would  have  a  right  to  bring,  an  action  there  to  collect  an  ac- 
count accruing  to  it  while  lawfully,  engaged  in  business  in  the 
state.  A  statutory  provision  that  in  any.  suit  against  the  cor- 
poration on  a  cause  of  action  arising  before  the  forfeiture,  no 
affirmative  relief  shall  be  granted,  applies. only  to  corporations 
defendant  and  not  to  corporations  plaintiff.  Such  a  provision 
is  more  or  less  penal,  and  will  not  be  given  a  liberal  or  strained 
construction.^*  In  Texas,  by  express  provision  of  the  statute,  a 
foreign  corporation  which  has  forfeited  its  right  to  do  business 
in  the  state  on  account  of  failure  to  pay  its  franchise  tax,  is  for- 
bidden to  do  business  in  the  state.  The  making  by  the  president 
of  such  a  corporation  of  a  release  land  covered  by  an  oil  lease 
owned  by  the  corporation  from  the  provisions  of  such  lease  is  an 
act  of  business  within  the  meaning  of  the  statute,  and  is  of  no 
effect.^"  Officers  of  a  foreign  corporation  who,  in  their  dfficial 
capacity,  direct  and  execute  a  deed  of  trust,  are  estopped  from 
denying  its  corporate  exist«nce  and  from  showing  that  its  right 
to  do  business  in  the  state  had  been  forfeited  at  the  time  the 
deed  was  executed  for  failure  to  make  an  annual  report  and  pay 
a  license  fee.^^ 

§  5989.  Remedies    of    corporations   wrongfully  excluded.^* 

Mandamus  will  lie  to  compel  the  superintendent  of  insurance:  to 
grant  a  license  to  a  foreign  insurance  company  whose  license  has 
been  revoked  by  him  without  legal  cause.^^ 

ITDeveny  v.  Success  Co.,  —  T^x.  726,  198  Pac.  158,  citing  1  Fletcher 

Civ.  App.  — ,  228  S.  W.  295.  Cye.   Corp.,   §  330. 

18  beveny  v.  Success  Co.,  —  Tex.  22  Injunction  against  revocation 

Civ.  App.  — ,  228  S.  W.  295.  because  of  resort  to  federal  courts, 

10  Deveny  v.  Success  Co.,  —  Tex.  see  §  5987,  supra. 

Civ.  App.  — ,  228  S.  W.  295.  28  State    ex   rel.   European   Ace. 

20  Davis  V.   Texas   Co.,  —   Tex.  Ins.  Co.  v.  Tomlinson,  101  Ohio  St. 
Civ,  App.  — ,  232  8.  W.  549.  459,  129  N.  E.  684. 

21  Bergh  V.  Pennington,  33  Idaho 
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XVIll- ACTIONS    BY    FOEEIGN    COEPORATIONS 

§  5990.  Right  to  maintain  actions.^* 

§  5995.  Noncompliance  with  statutes  as  affecting  right  to 
sue,^*  A  corporation  which  is  not  doing  business  in  the  state 
may,  sue  there  on  a  contract  made  in  the  state  without  obtaining 
a  license  to  do  business  there  or  compljdng  with  the  other  stat- 
utory requirements.^  An  arbitration  and  award,  pursuant  to 
an  agreement  to  arbitrate,  h  not  fheinaintfenance  of  a  suit  or 
action  in  a  court  of  the  state  within  the  meaning  of  the  Texas 
statute,  although  judgment  on  the  award  is  entered  by  a  court 
as  authorized  by  law.^''  The  word  "action"  in  the  New  York 
statute  providing  that  no  corporation  doing  business  in  the 
state  shall  maintain  an  action  in  that  state  upon  a  contract 
made  by  it  there  before  procuring  a  prescribed  certificate  from 
the  secretary  of  state,  includes  the  prosecution  of  a  claim 
against  the  state  in  the  court  of  claims.^^  That  the  failure 
of  a  corporation  carrying  on  business  in  state  to  comply 
with  statutory  conditions  precedent  renders  a  contract  made 
by  it  unenforceable,  does  not  deprive  it  of  the  right  to  main- 
tain a  suit  in  the  state  or  federal  courts  to  rescind  such  eon- 
tract  for  fraud.*'  And  this  is  true  although  in  such  a  suit 
it  prays  for  alternative  relief  by  way  of  reformation  of  the  con- 
tract, which  is  not  granted.'" 

A  corporation  which  has  voluntarily  withdrawn  from  the  state 
and  ceased  to  do  business  there  may  sue  in  its  courts  to  collect 
accounts  accruing  to  it  while  it  was  lawfully  doing  business  there 

24  See   §  5748,   supra.  with    the    statutory    requirements. 

26  See  §§  5943-5975,  supra.  Cumberland  Co-operative  Bakeries 

Effect  of  revocation  of  license,  v.  Lawson,  91  W.  Va.  245,  112  S.  E. 

see  §  5988,  supra.  568. 

26  J.  M.   &  L.  A.  Osborn  Co.   v.  27  Temple    v.    Eiverland   Co.,   — 

Kennedy,    186    N.    T.    Supp.    721,  Tex.  Civ.  App.  — ,  228  S.  W.  605. 

aff'd  197  N".  T.  App.  Div.  919,  188  28  Pittsburg     &    Shawmut     Coal 

N.  Y.  Supp.  928.                              '  Co.  v.  State,  118  N.  T.  Mise.   50, 

"Where    the    sale    of   its    capital  192  N.  T.  Supp.  310. 

stock   in   the   state   by   a   foreign  29  Goodrich-Lockhart       Co.       v. 

corporation  does  not  constitute  do-  Sears,  270  Fed.  971." 

ing  business  in  the  state,  it  may  30  Goodrich-Lockhairt       Co.       v. 

maintain  suits  to  enforce  such  eon-  Sears,  270  Fed.  971. 
tracts  although  it  has  not  complied 
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under  its  laws.'^  A  foreign  corporation  may  sue  on  a  forth- 
coming bond  given  by  the  defendant  in  an  attachment  suit  in- 
stituted by  it  and  assigned  to  it  by  the  marshal,  where  at  the 
time  of  the  assignment  and  the  institution  of  the  suit  it  has 
ceased  to  do  business  in  the  state,  though  it  was  doing  business 
there  without  having  complied  with  the  statute  at  the  time  when 
notes  on  which  the  attachment  suit  was  based  were  executed  and 
a  recovery  thereon  could,  for  that  reason,  have  been  pre- 
vented.** 

§  5996.  Noncompliance  as  affecting  right  to  assert  counter- 
claim. In  Illinois  claims  arising  out  of  the  transaction  of  busi- 
ness in  the  state  without  complying  with  the  statutory  re- 
quirements cannot  be  enforced  by  way  of  counterclaim  or  set- 
off in  an  action  against  the  corporation."  And  where  a  foreign 
corporation  which  has  not  complied  with  the  statutes  inter- 
poses a  set-off  in  an  action  against  it,  the  burden  is  on  it 
to  prove  its  contention  that  its  claim  arose  out  of  interstate 
transactions.**  In  New  York  a  foreign  corporation  may  assert 
a  counterclaim  though  it  could  not  maintain  an  action  on 
such  claim  because  of  its  failure  to  obtain  a  certificate  from 
the  secretary  of  state  that  it  has  complied  with  the  statute  or  a 
receipt  from  the  comptroller  that  it  has  paid  its  license  fee.** 

§  5997.  Presumption  of  compliance  with  statutory  conditions. 

In  New  York  the  mere  fact  that  the  plaintiff  in  an  action  on  a 
contract  is  a  foreign  corporation  does  not  require  it  to  allege 
that  it  had  a  license  to  do  business  in  the  state  unless  the  facts 
alleged  show  that  it  was  doing  business  in  the  state  and  made 
the  contract  there.  And  where  no  such  facts  are  alleged,  an 
allegation  that  it  was  licensed  to  do  business  in  the  state  is  sur- 
plusage.** In  Pennsylvania  no  presumption  arises  that  the  plain- 
si  Deveny  v.  Sueeeas  Co.,  —  Tex.  88  Roberts  v.  Cat-Nak  Mfg.  Co., 
Civ.  App.  — ,  228  S.  W.  295.  A  eor-  216  111.  App.  245. 
poration  which  ceases  to  do  or  84  Roberts  v.  Cat-Nak  Mfg.  Co., 
attempt  to  do  business  in  the  state  216  111.  App.  245. 
after  cancellation  of  its  permit  86  James  Howden  &  Co.  of 
will  be  deemed  to  have  voluntarily  America  v.  American  Condenser  & 
withdrawn.  Deveny  v.  Success  Co.,  Engineering  Corp.,  194  N.  Y.  App. 
—  Tex.  Civ.  App.  — ,  228  S.  W.  Div.  164,  185  N.  Y.  Supp.  159,  affi'd 
295.                    '                                         231  N.  Y.  627,  132  N.  E.  915. 

88  Ross  Higgina  Co.  v.  Protzman,  86  J.  M.  &  L.  A.  Osborn  Co.  v. 

278  Fed.  699.  Kennedy,  186  N.  Y.  Supp.  721,  aff'd 
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tiff  foreign  corporation  is  a  wrongdoer,  and  has  failed  to  per- 
form its  legal  obligations,  but,  on  the  contrary  it  will  be  presumed 
that  it  did  all  the  law  demanded,  and  its  statement  of  claim  need 
not  negative  its  violation  of  a  penal  statute.*''  The  fact  that  the 
transaction  was  interstate  commerce  must  be  affirmatively  set 
forth  in  the  declaration  if  judgment  is  to  be  asked  summarily, 
where  the  pleading  as  a  whole  shows  the  plaintiff  to  come  within 
the  purview  of  the  statutes  affecting  the  rights  of  a  foreign  cor- 
poration to  sue  in  the  state  in  assertion  of  its  rights ;  but  this  is 
not  necessary  when  the  statement  itself  shows  the  inapplicability 
of  such  statutes."  In  Texas  a  foreign  corporation  suing  on  a 
contract  must  prove  that  it  had  a  permit  to  do  business  in  the 
state  at  the  time  when  the  contract  was  made  in  order  that  the 
court  may  enter  judgment  in  its  favor,  and  this  proof  must  be 
made  during  the  trial  of  the  case."  If  the  case  is  submitted  to 
the  jury  on  special  issues,  and  neither  party  requests  the  sub- 
mission of  the  issue  whether  the  plaintiff  corporation  had  a 
permit  to  do  business  in  the  state  when  the  contract  sued  on  was 
made,  that  question  is  to  be  determined  by  the  court.  If  no  such 
proof  is  made  during  the  trial  or  before  judgment,  the  only 
judgment  that  can  be  entered  is  one  of  dismissal.  In  such  case 
the  suit  abates  because  there  is  no  proper  party  plaintiff  shown 
by  the  evidence.*"  Where  the  case  is-  submitted  to  the  jury  on 
special  issues,  and  the  question  of  the  existence  of  a  permit  is 
left  to  be  determined  by  the  court  by  reason  of  the  fact  that 
neither  party  requests  its  submission  to  the  jury,  and  there  has 
been  no  previous  objection  on  account  of  the  plaintiff's  failure 
to  prove  its  existence,  the  court  may  permit  the  plaintiff  to  intro- 
duce a  certified  copy  of  its  permit  after  the  verdict  has  been  re- 
ceived and  the  jury  discharged,  and  its  action  in  so  doing  wiU  not 
be  ground  for  reversal  unless  it  appears  that  the  defendant  was 
thereby  deprived  of  a  privilege  or  right  to  his  prejudice.*^    In 

197  N.  T.  App.  Div.  919,   188  N.  39  Preseott-Phoenix    Oil    &  Gas 

T.  Supp.  928.  Co.   V.   Gilliland  Oil  Co.,  —  Tex. 

87  Meaker     Galvanizing    Co.     v.  Civ.  App.  — ,  241  S.  W.  775. 

Charles  E.  Mclnnes  &  Co.,  272  Pa.  40  Preseott-Phoenix    Oil    &  Gas 

561,  116  Atl.  400,  citing  9  Fletcher  Co.   v.  Gilliland   Oil   Co.,  —  Tex. 

Cyc.  Corp.,  §  5997.  Civ.  App.  — ,  241  S.  W.  775. 

38  Meaker     Galvanizing    Co.    v.  41  Preseott-Phoenix    Oil    &  Gas 

Charles  E.  Mclnnes  &  Co.,  272  Pa.  Co.   v.   Gilliland  Oil  Co.,  —  Tex. 

561,  116  Atl.  400.  Civ.  App.  — ,  241  S.  W.  775. 
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a  federal  court  in  South  Carolina  it  was  held  that  the  complaint 
should  allege  that  the  corporation  has  performed  all  of  the  acts 
which  the  statute  requires  foreign  corporations  to  perform  be- 
fore they  can  do  business  in  the  state,  and  that  a  mere  general 
allegation  that  a  complainant  telephone  company  is  a  foreign 
corporation  doing  business  in  the  state  and  is  a  nonresident  of 
the  state,  and  is  duly  and  legally  qualified  to  do  a  telephone 
business  throughout  the  state,  is  insufficient.**  In  Alabama 
where  the  complaint  and  the  evidence  show  that  the  contract 
sued  on  was  made  in  the  state  where  the  action  is  brought,  and 
that  the  plaintiff  is  a  foreign  corporation,  and  fail  to  show  a 
compliance  by  it  with  the  laws  of  the  state  before  and  at  the 
date  of  the  contract,  a  judgment  for  the  defendant  will  be 
affirmed  regardless  of  any  errors  at  the  trial.**  A  corporation  or 
its  assignee  has  the  burden  of  showing  that  it  had  engaged  in 
but  a  single  transaction  in  the  state  where  it  seeks  to  avoid  the 
effect  of  the  statute  on  that  ground.** 

§5998.  Manner  of  raising  defense  of  noncompliance  by 
foreign  corporation.  In  New  York  where  want  of  capacity  to 
sue  because  of  noncompliance  with  the  statutory  conditions  ap- 
'  pears  on  the  face  of  the  complaint  it  may  be  taken  advantage  of 
by  demurrer.**  In  Florida  the  defense  of  noncompliance  with 
the  statute  must  be  specially  pleaded  and  cannot  be  presented 
by  demurrer.*^  Where  the  petition  alleges  that  the  plaintiff 
is  a  corporation  duly  organized  under  the  laws  of  another  state 
and  doing  business  in  the  state  of  the  forum,  and  says  nothing 
respecting  any  authority  to  dp  business  in  the  latter  state,  the 
defense  that  it  has  not  complied  with  the  provisions  of  the  stat- 
utes of  the  latter  state  relating  to  foreign  corporations  can- 

42  Southern    Bell     Telephona    &  face    of    the    complaint    that    the 

Telegraph    Co.    v.    Eailroad    Com-  plaintiff    did    business    and    made 

mission  of  South  Carolina,  280  Fed.  the  contract  sued  on  in  the  state, 

901.  and  it  is  not  alleged  that  it  ob- 

48  Cable  Piano  Co.  v.  Estes,  206  tained  the  license  to   do  business 

Ala.  95,  89  So.  372.  required  by  the  statute.     J.  M.  & 

44  Tripp    State    Bank    v.    Jerke,  L.  A.  Osbom  Co.  v.  Kennedy,  186 

—  S.  D.  — ,   188  N.  W.   314,   re-  N.  Y.  Supp.  721,  afl'd  197  N.  T. 

hearing  denied  —  S.  D.  — ,  189  N.  App.  Div.  919,  188  N.  T.  Supp.  928. 

W.    514.  46Eonnoc  Grove  Co.  v.  Coe-Mor- 

4BAs   where   it   appears   on   the  timer  Co.,  83  Fla.  370,  91  So.  265. 
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not  be  raised  by  demurrer.*''  In  order  to  bar  a  foreign  corpora- 
tion in  an  action  on  a  contract  on  motion  for  judgment  on  the 
pleadings,  it  must  appear  from  tbe  pleadings  that  the  plaintiff, 
without  having  complied  with  the  statutory  conditions  precedent 
to  its  rights  to  do  business  in  the  state,  carried  on  its  business 
in  the  state  and  made  the  contract  sued  on  there.*'  Where  it 
does  not  appear  either  from  the  complaint  or  the  proofs  that 
the  corporation  was  doing  business  in  the  state,  and  the  defendant 
seeks  to  avoid  the  cause  of  action  alleged  on  the  ground  that  it 
was,  he  must  plead  this  new  matter  by  way  of  defense  and 
sustain  it  by  proof.*'  The  objection  that  a  complaint  alleges 
that  the  plaintiff  is  a  foreign  corporation,  but  fails  to  allege 
that  it  has  complied  with  the  laws  of  the  state  relative  to  foreign 
corporations  doing  business  therein,  goes  to  the  plaintiff's  legal 
capacity  to  sue  and  is  waived  if  not  raised  by  demurrer  or 
answer.^"  If  the  facts  necessary  to  show  want  of  capacity  to 
sue  do  not  appear  on  the  face  of  the  complaint,  even  though 
it  appears  that  the  plaintiff  is  a  foreign  corporation,  such  facts 
must  be  set  up  as  a  defense  by  answer.^^  If  such  facts  are  not 
set  up  in  the  answer,  and  do  not  appear  on  the  face  of  the  com- 
plaint, the  defendant  cannot  prove  them.^^  But  although  they 
are  not  set  up  by  answer,  if  they  appear  during  the  course  of 
the  trial,  the  defendant  may  move  for  a  nonsuit  on  that  ground 
and  will  be  entitled  to  have  the  complaint  dismissed.^*  In 
Rhode  Island  want  of  capacity  on  the  part  of  a  foreign  corpora- 
tion to  sue  because  it  has  not  complied  with  the  statutory  re- 
quirements must  be  set  up  by  plea  in  abatement,  and  is  waived 
by  pleading  to  the  merits.^*    Under  the  Alaska  statute  provid- 

47  Crane   &  Co.   v.   Snowden,  —      188    N.    Y.    Supp.    928.     And    see 
Kan.  — ,  210  Pae.  475.  Cable  Piano  Co.  v.  Estea,  206  Ala. 

48  J.    M.    &    L.    A.    Osborn    Co.      95,   89   So.  372. 

V.  Kennedy,  186  N.  T.  Supp.  721,  B2J.  M.  &  L.  A.  Osborn  Co.  v. 

aff'd  197  N.  Y.  App.  Div.  919,  188  Kennedy,    186    N.    Y.    Supp.    721, 

N.  Y.  Supp.   928.  aff'd  197  N.  Y.  App.  Div.  919,  188 

49  Nieolai  v.   Sugarman   Iron   &  N.  Y.  Supp.  928. 

Metal  Co.,  23  Ariz.  230,  202  Pae.  68  J.  M.  &  L.  A.  Osborn  Co.  v. 

1075.  Kennedy,    186    N.    Y.    Supp.    721, 

eo Marshall     Field     &     Co.     v.  aff'd  197  N.  Y.  App.  Div.  919,  188 

Houghton,  35  Idaho  653,  208  Pae.  N.   Y.   Supp.  928. 
851.  64Swinehart  Tire  &  Rubber  Co. 

61  J.  M.  &  L.  A.  Osbbrn  Co.  v.  v.    Broadway    Tire    Exchange,    — 

Kennedy,    186    N.    Y.    Supp.    721,  E.  I.  — ,  116  Atl.  755. 
aff'd    197    N.    Y.    App.    Div.    919, 
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ing  that  every  contract  made  by  a  corporation  during  the  time 
of  its  noncompliance  with  the  statute  shall  be  voidable  at  the 
election  of  the  other  party,  failure  of  a  party  sued  on  a  contract 
by  a  foreign  corporation  to  plead  its  incapacity  to  sue  or  the 
invalidity  of  the  contract  waives  the  defense  that  the  contract 
was  voidable  at  his  election.^^  In  Texas  in  an  action  by  a 
foreign  corporation  in  which  the  complaint  alleges  that  it  has 
a  permit  to  do  business  in  the  state,  the  defense  that  it  has  no 
such  permit  is  raised  by  a  general  denial.*®  In  California  a 
denial  on  information  and  belief  of  the  allegation  of  the  com- 
plaint that  the  plaintiff  foreign  corporation  is  authorized  to 
do  business  in  the  state  is  insufficient  to  raise  an  issue,  where 
the  fact  can  be  ascertained  from  an  examination  of  the  public 
records  of  the  state.*''  In  Washington  the  legal  capacity  of  a 
foreign  corporation  to  sue  may  be  put  in  issue  by  a  general  de- 
nial, and  where  allegations  of  the  complaint  that  the  plaintiff  is 
a  corporation  of  another  state  with  its  principal  place  of  busi- 
ness in  a  named  city  in  the  state  of  the  forum,  and  that  it  has 
paid  its  annual  license  fee  due  the  latter  state,  are  denied  on  in- 
formation and  belief,  the  plaintiff  must  prove  those  facts.**  To 
merely  aver  by  way  of  conclusion  in  an  affidavit  of  defense  that 
the  corporation  was  doing  business  in  the  state  is  not  enough, 
but  facts  must  be  set  forth  from  which  such,  conclusion  can  be 
drawn.*®  In  an  action  to  recover  for  goods  sold,  a  plea  alleging 
that  at  the  time  of  making  the  contract  of  sale  the  plaintiff  was 
a  foreign  corporation  doing  business  in  the  state  in  violation  of 
its  laws  is  insufficient,  where  it  does  not  allege  that  the  demand 
sued  on  arose  in  the  state,  or  that  the  contract  was  made  in  the 
state,  or  that  it  arose  out  of  a  transaction  in  the  state.*" 

§  6002.  Proof  of  corporate  existence — In  actions  at  law.    In 

Montana  allegations  as  to  the  existence  of  a  foreign  corporation 
plaintiff  are  not  put  in  issue  by  a  general  denial.    But  a  specific 

56 Eoss-Higgins  Co.  V.  Protzman,  fiSPrye    &     Co.    v.     Merchants' 

278  Ted.  699.  Transp.    Co.,    118    Wash.   602,   204 

66  North   American    Service    Co.      Pac.  184. 

V.   A.   T.   Viek   Co.,  —   Tex.    Civ.  69  Meaker     Galvanizing    Co.    v. 

App.  — ,  243  S.  W.  549.  Charles  E.  Mclnnes  &  Co.,  272  Pa. 

67  Yokohama     Specie     Bank     v.  561,   116  Atl.  400. 
Trans-Oceanic    Co.,   —    Cal.    App.  60  Leverett  v.   Garland  Co.,   206 
— ,   202  Pae.  346.  Ala.  556,  90  So.  343.    ' 
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denial -is  sufficient  to  put  them  in  issue,  and  makes  it  necessary 
for  the  plaintiff  to  prove  them.®^  A  plea  in  abatement  setting 
up  a  forfeiture  of  the  charter  of  the  plaintiff  in  its  home  state 
must  be  certain  to  every  intent  and  in  every  particular,  and 
leave  nothiag  to  be  supplied  by  intendment  or  construction. 
The  pleader  must  not  only  answer  fully  what  is  necessary  to  be 
answered,  but  must  -anticipate  and  exclude  all  such  matters  as 
would,  if  alleged  upon  the  opposite  side,  defeat  his  plea.^* 

XVni.   ACTIONS  AGAINST  FOREIGN  CORPORATIONS 

§  6005.  In  general.  It  does  not  follow  that  because  a  foreign 
corporation  cannot  sue  in  the  courts  of  a  particular  state  that 
it  cannot  be  sued  there.^'  So  although  an  unrecognized  foreign 
government  cannot  sue  in  the  courts  of  a  state,  it  may  be  sued 
there  as  a  foreign  corporation.^* 

§6006.  Requisites  to  jurisdiction  to  render  personal  judg- 
ment against  foreign  corporation.^^  In  order  to  obtain  juris- 
diction where  a  foreign  corporation  is  a  party,  it  is  necessary 
that  it  either  have  property  in  the  state  or  be  doing  business  in 
the  state.®^  "Where  an  attachment  of  the  property  of  a  foreign 
corporation  is  only  nominal,  the  court  cannot  obtain  jurisdiction 
to  render  a  personal  judgment  against  it  until  it  has  been 
duly  summoned  under  the  governing  statute.®'  A  personal 
judgment    against  -a    foreign    corporation    must    be    founded 

61  Minneapolis  Threshing  Mach.  64  Wulf sohn  v.  Russian  Socialist 
Co.  V.  Stanford  Mercantile  Co.,  59  Federated  Soviet  Republic  of  Rus- 
Mont.  359,  197  Pae.  993.  sia,  202  N.  Y.  App.  Div.  421,  195 

62  Plea  attempting  to  set  up  the  N.  T.  Supp.  472;  s.  c,  200  N.  Y. 
forfeiture  of  the  charter  of  an  App.  Div.  902,  192  N.  Y.  Supp.  958; 
Illinois  corporation  by  failure  to  s.  c,  118  N.  Y.  Misc.  28,  192  N. 
file     a     report     held     insufficient.  Y.   Supp.   282. 

Knotts    V.    Clark    Const.    Co.,    —  6B  Doing    business    essential    to 

Ind.  — ,  131  N.  E.  921,  rehearing  jurisdiction      in      personam,      see 

denied  —  Ind.  ^,  132  N.  B.  678.  §  6021,    infra. 

68  Wulf  sohn  V.  Russian  Socialist  66  Cochran  Box  &  Manufacturing 

Federated  Soviet  Republic  of  Rus-  Co.  v.   Monroe  Binder  Board   Co., 

sia,  202  N.  Y.  App.  Div.  421,  195  197  N.  Y.  App.  Div.  221,  188  N.  Y. 

N.  Y.  Supp.  472;  s.  c,  200  N.  Y.  Supp.  697,  aff 'd  232  N.  Y.  503,  134 

App.  Div.  902,  192  N.  Y.  Supp.  958;  N.  E.   547. 

8.  c,  118  N.  Y.  Misc.  28,  192  N.  67  United  Drug  Co.  v.  Cordley  & 

Y.  Supp.  282.  Hayes,  —  Mass.  — ,  132  N.  B.  56. 
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upon  jurisdiction  of  its  person  lawfully  acquired.*^  To  give 
the  courts  of  a  state  jurisdiction  in  personam  over  a  foreign 
corporation  there  must  be  some  local  law  making  such  cor- 
poration amenable  to  suit  there  as  a  condition,  express  or  im- 
plied, of  doing  business  in  the  state.®'  A  judgment  rendered 
against  a  foreign  corporation  which  does  not  appear  and  is  not 
served  in  some  mode  authorized  by  law  is  a  nullity,  and  may  be 
set  aside  by  the.  court  which  entered  it  at  the  same  or  a  subse- 
quent term.'"  The  question  whether  a  court  has  acquired  juris- 
diction over  the  person  of  a  foreign  corporation  is  properly 
raised  by  motion  to  quash  the  writ.''^ 

"Where  a  corporation  actually  does  business  in  a  state  other 
than  that  of  its  creation  and  original  domicile  and  maintains  an 
agent  or  agents  in  that  other  state  for  such  purpose,  the  record 
of  a  judgment  obtained  against  it  there,  showing  such  facts  and 
service  of  process  upon  a  proper  agent  of  the  corporation,  is 
entitled  to  full  faith  and  credit  in  every  other  state  of  the 
Union."'*  In  a  suit  in  another  state  on  such  a  judgment 
rendered  by  a  court  of  record,  where  the  record  thereof  is  duly 
authenticated  according  to  the  act  of  Congress,  it  will  be  pre- 
sumed, in  the  absence  of  a  showing  to  the  contrary,  that  the 
court  rendering  it  had  jurisdiction,  even  though  the  record  is 
silent  or  ambiguous  on  the  subject.  But  the  courts  will  not 
receive  as  evidence  of  a  foreign  judgment  sued  on  any  record 
thereof  which  does  not  show  on  its  face  that  the  defendant,  if  a 
foreign  corporation,  was  doing  business  in  the  state  where  it 
was  rendered.''  Irrespective  of  the  constitutional  mandate,  and 
as  a  matter  of  comity  and  general  law,  the  court  will  presume 
that  the  courts  of  the  state  where  the  judgment  was  rendered 
would  not  have  exercised  jurisdiction  over  the  person  of  the 
defendant  unless  that  jurisdiction  was  acquired  by  means  known 
to  its  laws.'*    The  return  of  service  cannot  overthrow  the  re- 

68  Haas-Phillips  Produce  Co.  v.  W  Banco  de  Sonera  v.  Morales, 
Lee  &  Edwards,  205  Ala.   137,  87      23  Ariz.  248,  203  Pac.  328. 

So.    200.  73  Banco   de   Sonora   v.  Morales, 

69  Sartain  v.  Avery  Co.,  217  111.      23  Ariz.  248,  203  Pac.  328. 

App.   286.  74  Banco   de  Sonora  v.   Morales, 

70  Clark    V.    Daniel    Hayes    Co.,      23  Ariz.  248,  203  Pae.  328. 
215  111.  App.  350. 

71  Apgar   V.  Altoona   Glass   Co., 
92  N.  J.  Eq.  352,  113  Atl.  593. 
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citals  of  the  foreign  judgment  in  any  case  unless  the  contra- 
diction is  explicit  and  irreconcilable.''^  Neither  the  constitutional 
provision  nor  the  act  of  Congress  prevents  inquiry  into  the  juris- 
diction of  the  court  by  which  the  foreign  judgment  was 
rendered.  The  defendant  sued  upon  a  foreign  judgment  may, 
notwithstanding  any  allegation  in  the  record  itself  to  the  con- 
trary, plead  and  prove  that  the  court  had  no  jurisdiction  to 
render  the  supposed  judgment.  ' '  He  may  show,  if  he  can,  that 
its  proceedings  and  judgment  are  void,  and  therefore  the  sup- 
posed record  is,  in  truth,  no  record. ' '  '^  But  the  burden  of 
proving  such  facts  is  upon  him."  Under  the  due  process  of  law 
clause  of  the  Fourteenth  Amendment,  a  personal  judgment 
against  a  foreign  corporation  may  be  collaterally  attacked  and 
avoided  for  want  of  jurisdiction  of  its  person  when  it  is  sought 
to  be  enforced  in  any  other  state." 

§  6007.  Who  may  maintain  suit  aifainst  foreign  corporation. 

Under  the  New  York  statute  an  action  may  be  maintained  in 
that  state  by  a  nonresident  against  a  foreign  corporation  on  a 
contract  made  in  New  York.''^  And  the  court  has  jurisdiction 
of  such  an  action  on  a  contract  made  in  that  state  although  it  in 
terms  provides  that,  though  signed  there  for  convenience,  it  shall 
be  deemed  and  held  to  have  been  made  elsewhere.*" 

§6009.  Jurisdiction — Federal  courts.'^ 

75  Banco   de  Sonora  v.   Morales,  79  The   courts   of   the   state  will 
23  Ariz.  248,  203  Pae.  328.  take  jurisdiction  of  such  an  action, 

76  Banco  de   Sonora  v.  Morales,  in    the    absence    of    a    convincing 
23  Ariz.   248,  203  Pac.   328.  reason  to  the  contrary.     It  is  not 

The  foreign  judgment  is  always  the  rule  that  they  will  refuse  to 

open     to     impeachmeiit      on     the  take     jurisdiction     unless     special 

ground    of  want    of    jurisdiction,  reasons  are  fouiid  for  doing  so,  or 

and  this  is  equally  true  where  an  that  jurisdiction  will  be   declined 

action  is  brought  in  a  state  court  unless  plaintiff  would  otherwise   go 

on  a  judgment  rendered  by  a  fed-  without  a  remedy.    Stagg  v.  British 

eral  court  in  another  state.     Mc-  Controlled  Oilfields,  117  N.  Y.  Misc. 

Clamroch  v.  Southern  Surety  Co.,  474,  192  N.  Y.  Supp.  596. 

193  Iowa  249,  187  N.  W.  41.  80  Stagg    v.    British    Controlled 

77  Banco  de  Sonora  v.  Morales,  Oilfields,  117  N.  Y.  Mise.  474,  192 
23  Ariz.  248,  203  Pac.  328.  N.   Y.   Supp.   596. 

78  Haas-Phillips  Produce   Co.   v.  81.  Diversity    of    citizenship,    see 
Lee  &  Edwards,  205  Ala.  137,  87  §  396,   supra. 

So.  200;  Sartain  v.  Avery  Co.,  217  Eemoval  of  causes,  see  §  2970  et 

111.  App.  286.  seq.,  supra. 
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§  6011.  —  Acquiring  by  consent  of  corporation.^*  The  pur- 
pose of  statutes  requiring  the  appointment  of  an  agent  upon 
■whom  process  may  be  served  is  primarily  to  secure  local  juris- 
diction in  respect  of  business  transacted  in  the  state.  By  ap- 
pointing such  an  agent  as  required  by  the  statute  a  foreign 
corporation  takes  the  risk  of  the  construction  that  will  be  put 
upon  the  statute  and  the  scope  of  the  agency  by  the  state  court. 
But  unless  the  state  law,  either  expressly  or  by  local  construc- 
tion, gives  to  the  appointment  a  larger  scope,  the  federal  courts 
should  not  construe  it  to  extend  to  suits  in  respect  of  business 
transacted  by  the"  corporation  outside  of  the  state,  at  least  if 
begun  when  the  long  previous  appointment  of  the  agent  is  the 
only  ground  for  imputing  to  the  corporation  an  even  technical 
presence  in  the  state.'* 

§  6012.  Effect  of  appearance.  The  court  acquires  jurisdic- 
tion over  the  person  of  a  foreign  corporation  where  it  volun- 
tarily appears  in  a  suit  against  it  and  answers  to  the  merits.** 
Jurisdiction  to  render  a  personal  judgment  is  not  conferred  by 
an  appearance  confined  to  an  effort  to  dismiss  the  proceedings 
for  want  of  jurisdiction  over  the  person,  if,  after  an  adverse 

82  That  the  corporation  need  not  filed  an  annual,  report  required  by 

be    doing    bflsiness    in    the    state  the  Ohio  statute  after  such  serv- 

where    service    is    upon    an    agent  ice,  where  it  did  no  other  business 

designated  to  accept  it  for  the  cor-  in  the  state.    Eobert  Mitchell  Fur- 

poration,  see  Fletcher  v.  Southern  niture  Co.  v.  Selden  Breek  Const. 

Colonization  Co.,  148  Minn.  143,  181  Co.,  257  U.  S.  213,  66  L.  Ed.  201. 
N.  W.  205.  84  Aetna   Ins.   Co.  v.  Eobertson, 

88  Eobert  Mitchell  Furniture  Co.  126  Miss.   387,   88  So.   883;   Apgar 

V.    Selden    Breck    Const.    Co.,   257  v.  Altoona  Glass  Co.,  92  N.  J.  Eq. 

U.  S.  213,  66  L.  Ed.  201.  352,  113  Atl.  593. 

Federal    district    court    in    Ohio  Defects   in    service    by   publica- 

held  to  have  acquired  no  jurisdie-  tion  are   cured  by  including  in  a 

tion   over   an   action   by   an   Ohio  motion   to    set    aside    a    judgment 

corporation  on   a  contract  with  a  against  the  defendant  on  account 

Missouri     corporation     to     deliver  thereof     allegations     denying    the 

material  in  Michigan  for  the  con-  merits  of  the  plaintiff's  claim  upon 

struction   of  a  building  in  Miehi-  the  facts.    Taylor  v.  Friedman  Co., 

gan,    where    the    contract    became  152  Ga.  529,  110  S.  E.  679;  Harris 

operative  by  a  letter  mailed  in  Chi-  v.  United  States  Mexico  Oil  Co., 

cago,  and  service  was  had  in  Ohio  110  Kan.  532,  204  Pae.  754. 
upon  an  agent  for  the  service  of  Power  of  president  to  accept  or 

process  appointed  pursuant  to  the  waive  service,  see  §  2054,  supra. 
Ohio    statute,   although    defendant 
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ruling,  the  corporation  declines  to  appear  generally  and  sub- 
mit the  cause  for  adjudication  upon  the  merits,  and  a  personal 
judgment  rendered  against  it  under  such  circumstances  may  be 
collaterally  attacked  in  a  foreign  state.*^  But  if  the  corpora- 
tion does  not  appeal  from  an  adverse  decision  on  the  question  of 
jurisdiction,  but  yields  to  it  by  appearing  and  answering  to  the 
merits,  it  waives  any  original  failure  in  the  service  of  process, 
and  cannot  collaterally  attack  a  judgment  subsequently  rendered 
against  it  on  the  merits,  but  is  bound  by  it  unless  and  until  it  is 
reversed  by  direct  appeal." 

§  6013.  Venue.  A  statute  fixing  the  venue  of  an  action 
against  any  corporation  "existing  under  the  law  of  this  state" 
has  been  held  to  include  foreign  corporations."  Under  a  statute 
fixing  the  venue  as  the  county  in  which  the  corporation  is  situated 
or  has  its  principal  office  or  place  of  business,  it  has  been  held 
that  a  corporation  having  its  principal  office  in  one  county  and 
its  factory  and  most  of  its^  property  in  another  county,  must 
be  sued  in  the  former  county  and  cannot  be  sued  in  the  latter.*' 
Under  some  statutes  an  action  against  a  foreign  corporation  may 
be  brought  in  the  county  in  which  the  cause  of  action  or  some 
part  of  it  arose,**  or  in  any  county  in  the  state  where  a  contract 
sued  on  has  been  violated  or  where  its  provisions  are  to  be  per- 
formed.'"    In  Louisiana  the  action  must  be  brought  either'  in 

86  Haas-Phillips  Produce  Co.  v.  ing  of  such  a  provision.  State  v. 
Lee  &  Edwards,  205  Ala.  137,  87  Circuit  Court  for  Dodge  County, 
So.    200.  176  Wis.  198,  186  N.  W.  732. 

8fi  Haas-Phillips   Produce   Co.   v.  In  a  representative  action  by  a 

Lee  &  Edwards,  205  Ala.  137,  87  stockholder  to  recover  in  behalf  of 

So.   200.  the    corporation   money    converted 

87  State  V.  Circuit  Court  for  by  its  officers  and  losses  due  to 
Dodge  County,  176  Wis.  198,  186  their  fraudulent  conduct,  it  was 
N.   W.   732.  held  that  no  part  of  the  cause  of 

88  State  V.  Circuit  Court  for  action  arose  in  the  county  where 
Dodge  County,  176  Wis.  198,  186  the  action  was  brought.  State  v. 
3Sr.  W.   732.  Circuit   Court   for   Dodge   County, 

89  State    V.    Circuit    Court    for  176  Wis.  198,  186  N.  W.  732. 
Dodge  County,   176  Wis.   198,  186  90  L.     Lazarus     Liquor     Co.     v. 
N.  W.    732.  Julius  Kessler  &  Co.,  269  Fed.  520; 

There    may    be    numerous   facts  Buckley      v.      Advance      Eumely 

incidental  to  and  leading  up  to  a  Thresher    Co.,    106    Neb.   214,    183 

cause   of  action  and   quite  neces-  N.   W.    105. 

sary  to  its  maintenance  which  are  A  corporation  may  be  estopped 

not  a  part  of  it  within  the  mean-  by  its  conduct  in  the  performance 
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the  parish  where  the  corporation  has  its  domicile  or  where  it 
has  its  maia  office,  or  where  the  cause  of  action  arose.^^  ' '  Main 
office,"  as  used  in  the  statute,  does  not  mean  the  office  at  which 
the  company  maintains  its  agent  for  service  of  process,  since 
there  is  nothing  in  the  law  requiring  an  office  to  be  maintained 
for  such  agent.'*  In  the  absence  of  proof  to  the  contrary,  an 
office  having  supervision  of  all  the  affairs  of  the  corporation  in 
the  state  must  be  held  to  be  its  main  office  in  the  state.®*  In 
Washington  a  transitory  action  cannot  be  brought  against  a 
foreign  corporation  in  a  county  in  which  it  was  not  transacting 
business  and  where  it  did  not  transact  any  business  at  the  time 
the  cause  of  action  accrued  and  in  which  it  had  no  office,  and 
no  person  residing  there  upon  whom  process  could  be  served.®* 
The  mere  fact  that  a  freq  employment  office,  run  as  a  branch  of 
city  and  federal  employment  offices,  and  in  charge  of  a  person 
not  an  employes  of  a  corporation,  directs  men  seeking  work  to 
the  corporation,  which  keeps  the  agency  informed  as  to  the 
amount  and  character  of  the  help  needed,  and  pays  it  a  con- 
sideration for  such  service  in  accordance  with  the  terms  of  a 
contract  between  them,  does  not  make  the  employment  office  an 
employee  of  the  corporation,  nor  its  office  an  office  of  the  cor- 
poration for  the  transaction  of  business,  nor  constitute  a  trans- 
acting of  business  by  the  corporation  in  the  county  where  the 
employment  office  is  located.®* 

In  Washington  if  the  action  is  brought  in  the  wrong  county, 
the  court  acquires  no  jurisdiction  of  the  action,  and  prohibition 
will  lie  to  prevent  it  from  proceeding.®^  But  a  writ  of  pro- 
hibition will  not  issue  at  the  instance  of  the  corporation  to  compel 
a  transfer  of  the  action  to  the  proper  county,  since  the  court  in 
which  the  action  is  brought  has  no  jurisdiction  to  order  a  change 
of  venue.®'' 

of  a  contract  to  deny  that  it  was  King  County,   118  Wash.  674,  204 

to    be   performed   in    a   particular  Pae.   783. 

county.     L.  Lazarus  Liquor  Co.  v.  95  State    v.    Superior    Court    for 

Julius  Kessler  &  Co.,  269  Ted.  520.  King  County,   118   Wash.  674,  204 

91  Abadie  v.  National  Petroleum  Pac.   783. ' 

Corp.,  150  La.  1078,  91  So.  516.  96  State    v.  Superior    Court    for 

92  Abadie  v.  National  Petroleum  King  County,  118  Wash.  674,  204 
Corp.,  150  La.  1076,  91  So.  516.  Pae.   783. 

93  Abadie  v.  National  Petroleum  97  State  v.  Supefibr  Court  for 
Corp.,  150  La.  1076,  91  So.  516.  King  County,  118  Wash.  674,  204 

94  State    V.    Superior    Court    for  Pac.   783. 
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§  6016.  Pleadings  in  actions  against  foreign  corporations.    A 

denial  that  the  defendant  is  a  corporation  organized  and  doing 
business  under  the  laws  of  a  named  state  is  not  a  denial  that 
it  is  a  corporation,  but  merely  a  denial  that  it  is  organized  and 
doing  business  under  the  laws  of  the  named  state.^'  In  a  per- 
sonal injury  action  against  a  foreign  corporation  it  is  immaterial 
in  what  state  the  defendant  was  organized,  and  a  failure  to 
prove  an  allegation  that  it  was  organized  and  doing  business 
under  the  laws  of  a  particular  state  is  not  ground  for  directing 
a  verdict  in  its  favor  although  such  allegation  is  denied."  Where 
the, defendant  is  sued  and  served  as  a  foreign  corporation  and 
does  not  deny  that  it  is  a  corporation,  but  merely  that  it  is  organ- 
ized and  doing .  business  under  the  laws  bf  a  particular  state, 
and  no  motion  is  made  to  quash  the  service,  it  is  proper  to  re- 
fuse to  direct  a  verdict  in  its  favor  on  the  ground  that  the  plain- 
tiff has  failed  to  prove  that  it  is  a  foreign  corporation.^  In 
Idaho  in  an  action  against  a  foreign  corporation  an  allegation 
upon  information  and  belief  that  it  has  not  qualified  to  do  busi- 
ness in  the  state  is  insufScient.* 

§  6017.  Statute  of  limitations  and  laches  as  a  defense.^    A 

foreign  corporation  which  has  maintained  an  agent  in  the  state 
upon  whom  process  could  have  been  served  during  the  period 
of  the  running  of  the  statute,  may  avail  itself  of  the  plea  of 
the  statute  of  limitations.*  Statutes  providing  for  the  appoint- 
ment of  an  agent  upon  whom  process  may  be  sei-ved  sometimes 
provide  that  a  corporation  which  fails  to  comply  with  their  pro- 
visions shall  be  denied  the  benefit  of  the  statute  of  limitations, 
and  that  limitations  shall  only  run  in  favor  of  any  foreign  cor- 
poration during  such  time  as  a  duly  designated  agent  upon  whom 

98  Loose-Wiles  Biscuit  Co.  v.  is  a  resident  of  the  state,  see 
Jolly,    152    Ark.    442,    238    S.    W.       §398,  supra. 

613.  4  As  where  an  insurance  company 

99  Loose-Wiles  Biscuit  Co.  v.  has  appointed  the  insurance  com- 
JoUy,  152  Ark.  442,  238  S.  W.  missioner  as  its  agent  for  the  serv- 
613.  iee    of    process,    as    required    by 

1  Loose-Wiles     Biscuit     Co.     v.  statute,  and  he  has  acted  in  that 

Jolly,    152    Ark.    442,    288    S.    W.  capacity  during  the  period  of  the 

613.  running  of  the  statute.    Ked  Men's 

2Largilliere    Co.    v.    McConkie,  Fraternal   Ace.   Ass'u   v.   Merritt_ 

—  Idaho  — ,  210  Pae.  207.  —  Del.  — ,  117  Atl.  284. 

8  Whether  a  foreign  corporation  ■   ■ 
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process  may  be  served  is  within  the  state.*  The  effect  of  such  a 
statute  is  not  changed  by  the  fact  that  another  statute  authorizes 
the  service  of  process  on  the  county  auditor  when  the  statutory 
agent  shall  have  removed  from  or  ceased  to  be  a  resident  of  the 
state.* 

XIX.  SERVICE  OP  PEOCESS  ON  FOREIGN  CORPORATIONS 

§  6019.  In  general.  The  service  must  be  such  as  will  con- 
stitute due  process  of  law  within  the  meaning  of  the  Fourteenth 
Amendment  to  the  Federal  Constitution.  And  whether  it  does 
or  not  is  a  federal  question.''  The  setting  aside  of  the  service  of 
summons  puts  an  end  to  the  action  if  no  further  proceedings  are 
thereafter  had.' 

§6021.  Doing  business  essential  to  jurisdiction  in  per- 
sonam.^ To  give  the  local  courts  jurisdiction  in  personam 
against  a  foreign  corporation,  it  is  essential  that  the  corpora- 
tion be  doing  business  in  the  state  when  served '"  or  appear  in 


BDahlstrom  v.  Walker,  33  Idaho 
374,  194  Pac.  847. 

SDahlstrom  v.  Walker,  33  Idaho 
374,  194  Pae.  847. 

7  Fletcher  v.  Southern  Coloniza- 
tion Co.,  ,148  Minn.  143,  181  N. 
W.   205. 

8  Henee  an  order  setting  aside 
service  is  appealable.  Tetley,  Slet- 
ten  &  Dahl  v.  Eock  Falls  Mfg.  Co., 
176  Wis.  400,  187  N.  W.  204. 

9  As  to  what  constitutes  doing 
business  in  the  state,  see  also 
§§5916-5940,  supra,  and  6051,  in- 
fra. What  constitutes  doing  busi- 
ness in  a  state  is  the  subject  of  a 
note  in  36  Harvard  Law  Eeview 
327. 

10  Walton  N.  Moore  Dry  Goods 
Co.,  Inc.  v.  Commercial  Industrial 
Co.,  Ltd.,  276  Fed.  590;  Miller  v. 
Minerals  Separation  Limited,  275 
Fed.  380;  Banco  de  Sonora  v. 
Morales,    23    Ariz.    248,    203   Pac. 


328;  Sartain  v.  Avery  Co.,  217  III. 
App.  286;  Louis  F.  Dow  Co.  v. 
First  Nat.  Bank  of  Malta,  —  Minn. 
— ,  189  ]Sr.  W.  653;  Fletcher  v. 
Southern  Colonization  Co.,  148 
Minn.  143,  181  N.  W.  205;  Apgar 
V.  Altoona  Glass  Co.,  92  N.  J.  Eq. 
352,  113  Atl.  598;  Brandow  v.  Mur- 
ray &  Tregurtha  Corp.,  203  N.  Y. 
App.  Div.  47,  196  N.  Y.  Supp.  293; 
Meyer  v.  Sachs  Mfg.  Co.,  200  N. 
Y.  App.  Div.  458,  193  N.  Y.  Supp. 
270;  Bogert  &  Hopper  v.  Wilder 
Mfg.  Co.,  197  N.  Y.  App.  Div. 
773,  189  N.  Y.  Supp.  444;  Cochran 
Box  &  Manufacturing  Co.  v.  Mon- 
roe Binder  Board  Co.,  197  N.  Y. 
App.  Div.  221,  188  N.  Y.  Supp. 
697,  aff'd  232  N.  Y.  503,  134  N.  E. 
547;  Banks  Grocery  Co.  v.  Kelly- 
Clarke  Co.,  146  Tenn.  579,  243  S.  W. 
879;  Tetley,  Sletten  &  Dahl  v. 
Book  Falls  Mfg.  Co.,  176  Wis.  400, 
187  N.  W.  204. 
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the  action,^'  unless  the  service  is  upon  an  agent  designated 
to  accept,  it  for  the  corporation.^*  And  as  a  general  rule 
no  state  has  the  power  to  authorize  suits  against  foreign 
corporations  or  the  service  of  process  upon  them  unless  they 
are  doing  business  there.^'  Jurisdiction  cannot  be  obtained 
by  service  upon  an  officer  of  a  foreign  corporation  who  is  a 
resident  of  the  state  unless  the  corporation  is  doing  busi- 
ness in  the  state.^*  It  has  been  said  that  it  is  doubtful  whether 
the  rule  that  a  foreign  corporation  must  be  doing  business  in 
the  state  in  order  to  give  its  courts  jurisdiction  in  personam 
against  it  applies  where  the  cause  of  action  arose  on  a  contract 
made  in  the  state  where  the  suit  is  brought,  and  especially  where 
the  plaintiff  is  a  citizen  of  such  state.^*  In  New  Jersey  it  is 
held  that  if  a  corporation  makes  a  contract  in  a  state  other  than 
that  in  which  it  is  chartered,  it  thereby  submits  itself  to  the  juris- 
diction of  such  foreign  sovereignty  so  far  as  to  be  liable  to  suit 
therein  in  regard  to  that  contract,  when  summoned  according  to 
the  laws  of  the  state.^®  But  it  is  not  to  be  implied  that  sales  of 
stock  in  a  domestic  corporation  to  foreign  corporations  were 
made  in  the  domicile  of  the  domestic  corporation  so  as  to  bring 
a  suit  to  enforce  their  liability  as  stockholders  within  this  rule, 
where  it  is  not  alleged  that  such  was  the  case,  but  it  is  inferable 
that  the  sales  were  made  in  their  home  states,  especially  under 
the  rule  that  a  pleading  will  be  construed  most  strongly  against 
the  pleader.^''^  Whether  a  corporation  is  doing  business  in  a 
state  so  as  to  be  suable  or  subject  to  the  service  of  process  there 
is  a  federal  question.^* 

By  "doing  business,"  in  this  connection,  "is  meant  trading, 
in  its  broadest  sense,  commercially,  financially  or  otherwise,  with- 
in the  scope  of  corporate  capacity. ' '  ^'  "Whether  the  corporation 
is  doing  business  in  the  state  must  be  determined  by  the  facts  of 

11  See    §  6012,   supra.  tion  Co.,  148  Minn.  143,  181  N.  W. 

12  See  §6011,  supra.  205. 

18  Banks  Grocery  Co.  v.  Kelley-  16  Apgar  v.   Altoona    Glass   Co., 

Clarke  Co.,  146  Tenn.  579,  243  S.  92  N.  J.  Eq.  352,  113  Atl.  593. 

W.   879.  17  Apgar   v.   Altoona   Glass   Co., 

14  Louis  P.  Dow  Co.  V.  First  Nat.  92  N.  J.  Eq.  352,  113  Atl.  593. 
Bank  of  Malta,  —  Minn.  — ,  189  18  Banks  Grocery  Co.  v.  Kelley- 
N.   W.   653;    Huliek   v.  Petroleum  Clarke  Co.,  146  Tenn.  579,  243  S. 
Corp.  of  America,  198  N.  T.  App.  W.  879. 

Div.  359,  190  N.  Y.  Supp.  377.  19  Apgar   v.   Altoona   Glass   Co., 

15  Fletcher  v.  Southern  Coloniza-      92  N.  J.  Eq.  352,  113  Atl.  593. 
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each  particular  case.*"  There  is  no  all  embracing  test  for  de- 
termining what  constitutes  doing  business  in  the  sense  that 
liability  to  service  is  incurred.*^  Nor  of  the  nature  or  extent 
of  the  business  that  must  be  done.  All  that  is  requisite  is  that 
enough  be  done  to  enable  the  court  to  say  that  the  corporation 
is  in  the  state.''*  The  business  must  be  of  such  a  nature  and 
character  as  to  warrant  the  inference  that  the  corporation  has 
subjected  itself  to  the  local  jurisdiction,*'  and  is  present  in 
the  state  by  its  duly  authorized  officers  or  agents.**  It  must 
transact  in  the  state  some  substantial  part  of  its  ordinary  busi- 
ness by  its  officers  or  agents  appointed  or  selected  for  that  pur- 
pose.** The  business  must  be  transacted  or  managed  by  some 
agent  or  officer  appointed  by  or  representing  the  corporation  in 
such  state.*^ 


ZOKosse,  Shoe  &  SoMeyer  Co.  v. 
Gualano,  283  Fed.  971;  Henry  M. 
Day  &  Co.,  Inc.  v.  SchifE,  Lang  & 
Co.,  278  Fed.  533;  Stephan  v.  Union 
Pae.  Ey.  Co.,  275  Fed.  709;  Na- 
tional Furniture  Co.  v.  William 
Spiegelman  &  Co.,  198  N.  Y.  App. 
Div.  672,  190  N.  Y.  Supp.  831, 
aff'g  116  N.  Y.  Misc.  53,  189  N.  Y. 
Supp.  449;  Cochran  Box  &  Manu- 
facturing Co.  V.  Monroe  Binder 
Board  Co.,  197  N.  Y.  App.  Div. 
221,  188  N.  Y.  Supp.  697,  aff'd  232 
N.  Y.  503,  134  N.  E.  547. 

21  Kosse,  Shoe  &  Sehleyer  Co.  v. 
Gualano,  283  Fed.  971;  Stephan  v. 
Union  Pac.  Ey.  Co.,  275  Fed.  709. 

22Bogert  &  Hopper  v.  Wilder 
Mfg.  Co.,  197  N.  Y.  App.  Div.  773, 
189  N.  Y.  Suppi  444;  Cochran  Box 
&  Manufacturing  Co.  v.  Monroe 
Binder  Board  Co.,  197  N.  Y.  App. 
Div.  221,  188  N.  Y.  Supp.  697,  aff'd 
232  N.  Y.  503,  134  N.  B.  547. 

23  Banks  Grocery  Co.  v.  Kelley- 
Clarke  Co.,  146  Tenn.  579,  243  S. 
W.  879. 

24  Walton  N.  Moore  Dry  Goods 
Co.,  Inc.  V.  Commercial  Industrial 
Co.,  Ltd.,  276  Fed.  590;  Stephan 
V.   Union  Pae.   Ey.   Co.,   275  Fed. 


709;  Dungan,  Hood  &  Co.  v.  C. 
F.  Bally,  Limited,  271  Fed.  517; 
Banks  Grocery  Co.  v.  Kelley-Clarke 
Co.,  146  Tenn.  579,  243  S.  W.  879. 

The  essential  thing  is  that  the 
corporation  shall  have  come  into 
the  state.  Henry  M.  Day  &  Co., 
Inc.  V.  SchifE,  Lang  &  Co.,  278  Fed. 
533. 

"Jurisdiction  of  a  foreign  cor- 
poration by  service  of  process  upon 
an  agent  cannot  be  acquired  unless 
it  can  be  deemed  that  such  agent 
at  the  time  of  such  service 
brought  the  corporation  into  the 
state,  and  unless  the  presence  of 
such  agent  within  the  state 
amounts  to  presence  of  the  cor- 
poration." Tetley,  Sletten  &  Dahl 
y.  Eoek  Falls  Mfg.  Co.,  176  Wis. 
400,  187  N.  W.  204. 

25  Duke  V.  Pioneer  Mining  & 
Ditch  Co.,  280  Fed.  883;  Walton 
N.  Moore  Dry  Goods  Co.,  Inc.  v. 
Commercial  Industrial  Co.,  Ltd., 
276  Fed.  590;  Holzer  v.  Dodge 
Bros.,  233  N.  Y.  216,  135  N.  E. 
368,  rev'g  199  N.  Y.  App.  Div. 
911,  190  N.  Y.  Supp.  931. 

26  Sartain.  v.  Avery  Co.,  217  111. 
App.  286. 
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The  corporation  must  be  doing  business  in  the  state  with  a 
fair  measure  of  permanence  and  continuity,  and  not  merely 
occasionally  or  casually.*''  The  transaction  of  an  isolated  busi- 
ness act  in  a  state  is  not  carrying  on  or  doing  business  there.*' 
Nor  is  the  casual  and  occasional  soliciting  and  taking  of  orders 
for  goods,**  nor  the  occasional  purchasing  of  goods  or  material.'" 
It  is  not  doing  business  in  a  state  for  a  corporation  to  sell  its 
stock  in  the  state  through  its  fiscal  agent  there,'i  or  to  send  a 
traveling  salesman  into  the  state  and  solicit  orders  through 
him,'*  or  to  solicit  business  in  the  state  through  brokers,  who 
have  no  authority  to  make  contracts  and  where  all  orders  received 
by  them  are  sent  to  the  home  office  of  the  company  in  another 
state  for  acceptance,''  or  to  participate  in  a  convention  held  in 
the  state  by  an  association  of  which  it  is  a  member.'*  That  a 
corporation  owns  stock  in  a  bank  in  a  state,  carries  a  checking 
account  there,  and  borrows  money  from  it  for  which  it  gives  a 
note  in  such  state  payable  there,  is  not  doing  business  in  such 


27  Duke  V.  Pioneer  Mining  & 
Ditch  Co.,  280  Fed.  883;  Brandow 
V.  Murray  &  Tregurtha  Corp.,  203 
N.  Y.  App.  Div.  47,  196  N.  Y.  Supp. 
293;  M^yer  v.'  Saehs  Mfg.  Co.,  200 
N.  Y.  App.  Div.  458,  193  N.  Y. 
Supp.  270;  Seaboard  Fruit  Dis- 
tributors V.  Carlton-Moore  Co.,  199 
N.  Y.  App.  Div.  612,  192  N.  Y. 
Supp.   82. 

8'8  Walton  N.  Moore  Dry  Goods 
Co.,  Inc.  V.  Commercial  Industrial 
Co.,  Ltd.,  276  Fed.  590;  Apgar  v. 
Altoona  Glass  Co.,  92  N.  J.  Eq.  352, 
113  Atl.  593. 

As  the  borrowing  of  money  and 
the  giving  of  a  note  therefor,  Duke 
V.  Pioneer  Mining  &  Ditch  Co.,  280 
Fed.  883;  or  attempting  to  settle 
a  controversy  in  regard  to  a  con- 
tract made  and  to  be  performed 
outside  of  the  state.  Walton  N. 
Moore  Dry  Goods  Co.,  Inc.  v.  Com- 
mercial Industrial  Co.,  Ltd.,  276 
Fed.  590, 

A  single,  business  transaction  in 
a  state  is   not   alone   sufficient  to 


give  its  courts  jurisdiction  over 
a  foreign  corporation  in  a  suit 
arising  out  of  such  transaction. 
Duke  V.  Pioneer  Mining  &  Ditch 
Co.,  280  Fed.  883. 

29  Sunrise  Lumber  Co.  v.  Homer 
D.  Biery  Lumber  Co.,  195  N.  Y. 
App.  Div.  170,  185  N.  Y.  Supp.  711. 

30  As  three  purchases  in  three 
years,  Duke  v.  Pioneer  Mining  & 
Ditch  Co.,  280  Fed.  883;  or  the 
buying  of  goods  in  two  isolated  in- 
stances. Meyer  v.  Sachs  Mfg.  Co., 
200  N.  Y.  App.  Div.  458,  193  N.  Y. 
Supp.  270. 

81  Sunrise  Lumber  Co.  v.  Homer 
D.  Biery  Lumber  Co.,  195  N.  Y. 
App.  Div.  170,  185  N.  Y.  Supp.  711. 

32Bauch  v.  Weber  Flour  Mills 
Co.,  210  Mo.  App.  666,  238  S.  W. 
581. 

33  Banks  Grocery  Co.  v.  Kelley- 
Clarke  Co.,  146  Tenn.  579,  243  S. 
W.  879. 

34  Apgar  v.  Altoona  Glass  Co., 
92  N.  J.  Eq.  352,  113  Atl.  593. 
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state.'*  A  foreign  corporation  which  manufactures  and  sells 
automobiles  iinder  contracts  made  in  the  state  of  its  domicile  to 
dealers  in  another  state,  who  are  not  its  agents,  and  which  has 
in  such  state  district  representatives  and  export  agents  whose 
duties  are  to  look  after  the  company's  interests  and  its  export 
business  there,  respectively,  and  who  have  offices  there  for  their 
own  convenience  which  are  not  maintained  by  the  company,  and 
who  have  no  power  to  enter  into  contracts  or  sell  cars  or  to 
collect  the  purchase  price  of  cars  sold,  is  not  doing  business  in 
such  other  state.'*  A  corporation  which  had  no  property  in 
the  state,  and  leased  no  ofSces,  employed  no  salesmen,  and  had 
no  resident  manager  or  representative  there,  was  held  not  to  be 
doing  business  there,  though,  through  the  courtesy  of  another 
corporation,  it  was  allowed  to  have  its  name  on  the  door  of  such 
other  corporation's  ofiSce  and  to  have  a  listing  in  the  telephone 
book  at  that  address,  and  to  receive  mail  and  telephone  messages 
there  which  were  received  by  a  clerk  of  the  other  corporation  and 
delivered  to  a  director  of  the  foreign  corporation  who  visited  the 
city  about  once  in  two  weeks.*'  The  issuance  in  the  state  of  a 
circular  setting  forth  the  objects  of  the  incorporation  of  a 
foreign  corporation,  making  certain  representations  as  to  its 
financial  condition  and  organization,  and  inviting  investment  by 
the  public  in  its  stock,  with  a  direction  to  send  applications  and 
cheeks  therefor  to  its  treasurer  in  the  state,  who  resided  there 
,for  his  own  convenience,  was  held  not  to  constitute  doing  busi- 
ness in  the  state,  where  the  corporation  denied  responsibility  for 
the  circular  and  there  was  no  showing  that  it  sold  any  of  such 
stock  or  that  there  was  any  response  to  such  circular."  In  view 
of  the  fact  that  a  nationalbank  can  do  only  a  banking  business 
which  can  be  conducted  only  in  the  locality  or  place  specified  in 
its  articles  of  incorporation,  it  has  been  held  that  a  national 
bank  of  one  state  is  not  doing  business  in  another  state  merely 
by  entering  into  a  contract  in  the  latter  state  for  alterations 

85  Duke-  V.    Pioneer    Mining    &  Div.    102,    191    N.    T.    Supp.    248; 

Ditch   Co.,  280  Fed.   883.  Sullivan  v.  Firth  &  Foster  Co.,  199 

SBHolzer  v.  Dodge  Bros.,  233  N.  N.    Y.    App.    Div.    99,    191    N.   T. 

T.  216,  135  N.  E.  368,  rev'g  199  Supp.  246. 

N.   T.  App.   Div.   911,   190   N.   Y.  38  Hulick  v.  Petroleum  Corp.  of 

Supp.  931.  America,  198  N.  Y.  App.  Div.  359, 

87  Wm.  H.  Davidow  Sons  Co.  v.  190   N.   Y.   Supp.   377. 
Firth  &  Foster  Co.,  199  N.  Y.  App. 
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in  its  bank  building  in  its  home  state  and  for  the  installation 
of  furniture  and  fixtures  in  its  banking  room  there,  and  that  even 
if  entering  into  such  a  contract  could  be  found  to  be  doing  in 
such  other  state,  a  failure  to  pay  for  the  work  does  not  continue 
or  prolong  doing  business  there  so  that  jurisdiction  of  an  action 
against  it  on  such  contract  can  be  obtained  by  service  upon  a 
resident  officer  who  had  previously  acted  for  the  bank  in  the 
matter  of  the  contract  and  had  tried  to  settle  a  dispute  between 
the  parties  in  respect  to  it.'* 

Buying  is  doing  business  just  as  much  as  selling,  and  for  a 
foreign  corporation  to  buy  goods  in  a  state  may  constitute  doing 
business  there.*"  A  corporation  may  be  engaged  in  business  in 
a  state  although  it  has  but  one  customer  there,  where  by  its 
conduct  it  shows  its  purpose  to  do  business  therein.*^  It  has 
been  held  that  a  foreign  corporation  is  doing  business  in  a  state 
where  it  exhibits  goods  at  a  fair  held  in  the  state  and  there  takes 
orders  for  the  sale  of  goods  which  are  transmitted  to  its  home 
office,**  or  where  its  sales  agents  have  a  place  of  business  and 
solicit  orders  and  enter  into  contracts  there  for  the  sale  and  de- 
livery of  its  merchandise  there,  though  contracts  of  sale  have 
to  be  approved  by  the  corporation  at  its  home  office  and  remit- 
tances made  to  it  there,**  or  where  it  sells  cigars  in  the  state 

S9  Louis   ¥.   Dow    V.    First    Nat.  acquired  jurisdiction  of  an  action 

Bank  of  Malta,  —  Minn.  — ,   189  to   recover   the   purchase  price    of 

N.  W.  653.  such  goods  by  service  on  the  treas- 

40  National     Furniture      Co.     v.    "  urer  while  he  was  in  the  state  on 

William  Spiegelman  &  Co.,  198  N.  another    visit    to    the    exhibition. 

Y.  App.  Div.  672,  190  N.  Y.  Supp.  National  Furniture  Co.  v.  William 

831,  aff'g  116  N.  Y.  Misc.  53,  189  Spiegelman  &  Co.,  198  N.  Y.  App. 

N.   T.   Supp.   449.  Div.  672,  190  N.  Y.  Supp.  831,  aff'g 

Where  a  foreign  corporation  en-  116  N.  Y.  Misc.  53,  189  N.  Y.  Supp. 

gaged    in    the    furniture    business  449. 

frequently  purchased  goods  in  the  41  Moore  v.  Baeine  Rubber  Co., 

state    by    letter    and    oecasionally  194  Ky.  106,  238  S.  W.  381. 

through  orders  placed  by  its  treas-  42Bogert    &    Hopper    v.   Wilder 

urer     personally,     and     the     said  Mfg.  Co.,  197  N.  Y.  App.  Div.  773, 

treasurer  gave  an  order  for  goods  189   N.   Y.    Supp.   444. 

while  attending  a  furniture  exhibi-  48  Bersin  v.  John  Boath,  Jr.   & 

tion  in  the  state,  it  was  held  that  Co.,  198  N.  Y.  App.  Div.  344,  190 

it  was  doing  business  in  the  state  N.  Y.  Supp.  398. 

though  his  orders  were  required  to  A  corporation  is  doing  business 

be  confirmed  at  the  home  office  of  in  the  state  where  it  maintains  a 

the    corporation    where    payments  sales   office   there,   which   it  leases 

were  aJso  made,  and  that  the  court  and  where   it  has   a  telephone   in 
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through  a  resident  salesman  who  is  paid  a  salary,  commissions 
and  expenses,  and  who  advertises  the  business,  collects  delin- 
quent accounts,  etc.**  Maintaining  an  agent  in  a  state  for  the 
solicitation  of  freight  and  passenger  traffic  over  a  railroad  wholly 
outside  of  the  state  has  been  held  to  be  such  a  doing  of  business 
in  the  state  as  to  subject  a  foreign  railroad  corporation  to  the 
jurisdiction  of  its  courts.**  The  acts  of  a  director  of  a  corpora- 
tion in  the  state,  pursuant  to  authority  conferred  upon  him  by 
it,  in  attempting  to  adjust  a  controversy  over  a  contract  for  the 
purchase  of  goods  previously  made  by  it  with  a  resident  of  the 
state,  and  in  declining  on  behalf  of  the  corporation  to  accept 
any  further  shipments  under  it,  and  in  transacting  other  matters 
of  business  for  the  corporation,  were  held  to  constitute  doing 
business  by  the  corporation  in  the  state.**  To  the  extent  that  a 
foreign  incorporated  attorney  in  fact  for  an  unincorporated  in- 
surance association,  operates  in  a  state,  either  directly  or  through 
agents,  by  soliciting  applications  for  insurance  on  property  with- 
in the  state,  inspecting  and  appraising  such  property  for  that 
purpose,  issuing  and  delivering  policies,  investigating  and  pay- 
ing or  adjusting  losses,  or  engaging  in  that  connection  in  other 
insurance  activities,  it  is  doing  business  in  such  state,  regard- 
its  name,  and  which  is  in  charge  Board  Co.,  197  N.  T.  App.  Div.  221, 
of  a  sales  agent,  who  takes  orders  188  N.  Y.  Supp.  697,  aff'd  232  N. 
for  its  goods  and  is  paid  a  com-  Y.  503,  134  N.  E.  547. 
mission  on  sales  made,  though  such  44  Lament  v.   8.   E.   Moss  Cigar 

orders  are  transmitted  to  the  home       Co.,   218   111.  App.   435. 
office,  where  they  are  accepted  or  45  Callaghan  v.  Union  Pacific  E. 

rejected,  and  the  goods  are  shipped  Co.,  148  Minn.  482,  182  N.  W.  1004. 
and  billed   from,   and  remittances  A  statute  providing  that  service 

are  made  by  customers  directly  to,  on  a  soliciting  freight  or  passenger 
the  home  office.  Hall  v.  Weil-  agent  shall  confer  jurisdiction  over 
Kalter  Mfg.  Co.,  199  N.  Y.  App.  a  foreign  railroad  company  which 
Div.  592,  191  N.  Y.  Supp.  884.  does  no  business  in  the  state  ex- 

A  corporation  having  an  agent  cept  to  solicit  traffic  therein  for  its 
in  the  state  who  had  a  desk  and  lines  outside  of  the  state  does  not 
a  telephone  in  its  name,  and  used  violate  the  Federal  Constitution, 
letter  heads  bearing  its  name,  and  Eobinson  v.  Oregon  Short  Line  E. 
whose  employment  was  to  solicit  Co,,  151  Minn.  451,  187  N.  W.  415; 
business  for  the  corporation  and  Farmers'  Co-operative  Equity  Co. 
to  send  any  orders  obtained  by  v.  Payne,  150  Minn.  534,  186  N. 
him  to  the  home  office  for  approval      W.  130. 

was  held  to  be  doing  business  in  46Dungan,  Hood  &  Co.  v.  C.  F. 

the  state.     Cochran  Box  &  Manu-      Bally,  Limited,  271  Fed.  517. 
facturing    Co.    v.    Monroe    Binder 
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less  of  whether  the  policies  it  issues  are  to  be  construed  as  con- 
tracts made  in  that  state  or  another  state.*'' 

§  6023.  Service  on  foreign  corporation  engaged  in  interstate 
commerce.  A  corporation  carrying  on  business  in  a  state  in 
such  sense  as  to  manifest  its  presence  there  is  amenable  to  the 
process  of  its  courts,  although  such  business  is  wholly  of  an  in- 
terstate commerce  character.** 

§  6025.  Place  of  making  service.  Under  some  statutes  service 
on  an  agent  must  be  had  in  the  county  in  which  such  agent 
resides.**  Service  upon  a  soliciting  agent  of  a  foreign  railroad 
company  as  authorized  by  the  Minnesota  statute  may  be  made 
in  a  county  other  than  that  in  which  the  action  is  brought.*" 

§  6026.  Effect'  of  service  by  publication.  The  Fourteenth 
Amendment  is  violated  by  enforcing  a  judgment  in  a  personal 
action  against  a  foreign  corporation  which  has  been  entered  by 
default  upon  service  of  the  summons  by  publication."^  But  un- 
less process  has  been  issued  upon  such  a  judgment  in  an  effort  to 
enforce  it,  the  corporation  cannot  claim  that  its  rights  have  been 
violated.    Its  rights  are  not  prejudiced,  within  the  meaning  of 

47  Thomas  Canning  Co.  v.  Can-  proceeds  to  the  home  office,  it  was 
ners'  Exch.  Subscribers  at  Warner  held  that  the  corporation  was  sub- 
Inter-Insurance  Bureau,  219  Mich.  ject  to  service  of  process  in  Wis- 
214,  189  N.  W.  214.  consin,  through  such  agent,  in  an 

48  Lament  v.  S.  E.  Moss  Cigar  action  by  the  purchaser  to  recover 
Co.,  218  111.  App.  435;  Tetley,  the  amount  paid  by  him  on  the 
Sletten  &  Dahl  v.  Rock  Falls  Mfg.  ground  that  he  was  induced  to 
Co.,  176  Wis.  400,  187  N.  W.  204.  enter    into    the    contract    by    the 

Where     plaintiff     purchased     a  agent's       false        representations, 

hearse  from  a  foreign  corporation  Tetley,    Sletten    &    Dahl    v.    Bock 

through  its  resident  agent  in  Wis-  Falls  Mfg.  Co.,  176  Wis.  400,  187 

cousin,    who    for    four    years    had  N.  W.  204. 

acted  as   its   agent  there   to   pro-  49  Leiter  v.  American-La  France 

cure   orders   for   hearses,   and   the  Fire   Engine   Co.,  86   W.  Va.   599, 

contract   was   signed   by  the   pur-  104  S.  E.  56. 

chaser   and   the    agent    there    and  80  Robinson  v.  Oregon  Short  Line 

sent    to   the    home    office    for    ap-  E.  Co.,  151  Minn.  451,  187  N.  W. 

proval,   as  required  by   its   provi-  415. 

sions,  and  the  agent  cashed  a  cheek  Bl  Cahill    v.    Broadwell    Produe- 

given  for  a  part   of  the  purchase  tions.  Inc.,  190  N.  Y.  Supp.  225. 
price    there    and    transmitted    the 
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the  constitutional  provision  merely  by  an  order  directing  service 
upon  it  outside  of  the  state  in  which  such  order  is  made.'*  In 
New  York  the  issuance  and  levying  of  an  attachment  is  not  a 
necessary  prerequisite  to  obtaining  an  order  for  publication  of 
summons  in  an  action  against  a  foreign  corporation.^'  But  a 
judgment  for  a  sum  of  money  only  cannot  be  entered  upon  a 
default  in  appearance  where  the  defendant  is  a  foreign  corpora- 
tion and  was  served  without  the  state  or  otherwise  than  person- 
ally unless  a  warrant  of  attachment  has  been  issued  and  levied. 
And  if  such  a  judgment  be  entered  because  an  attachment  has 
been  levied,  it  can  be  enforced  only  against  the  property  seized 
thereunder.**  Where  the  summons  is  served  by  publication  upon 
a  nonresident  and  later  an  attachment  is  levied  upon  its  prop- 
erty, the  service  of  the  summons  as  a  means  of  acquiring  juris- 
diction is  not  deemed  complete  until  the  attachment  is  levied, 
and  not  until  then  is  the  defendant  under  obligation  to  submit  to 
the  court 's  jurisdiction,  and  hence  the  time  to  answer  does  not 
begin  to  run  until  then.**  The  New  York  code  requires  a  veri- 
fied complaint,  which  must  show  a  sufficient  cause  of  action. 
Under  this  provision  to  obtain  an  order  for  publication  the  com- 
plaint must  show  the  nonresidence  of  the  defendant,  that  the 
cause  of  action  arose  within  the  state  or  that  the  defendant  has 
property  therein,  and  that  the  court  had  jurisdiction  of  the 
subject  matter  of  the  action.*^  To  obtain  an  order  directing 
service  by  publication  there  must  be  proof  by  affidavit  that  the 
defendant  is  a  foreign  corporation,*'  that  a  warrant  of  attach- 
ment granted  in  the  action  has  been  levied  upon  property  of 
the  defendant  within  the  state,*'  and  that  the  plaintiflf,  with 
due  diligence,  has  been  or  will  be  unable  to  make  personal 
service  of  summons.*'    And  the  sheriff's  certificate  cannot  be 

62  Cahill    V.    Broadwell    Produc-  ant   is   a  foreign   corporation   and 
tions,  Inc.,   190   N.   Y.   Supp.   225.  that  his  belief  is  based  on  certain 

63  Cahill    V.    Broadwell    Produc-  letters,  is  insuflSicieut  where  it  does 
tions,  Inc.,  190  N.  T.  Supp.  225.  not  state  the  substance  of  the  let- 

64  Cahill    V.    Broadwell    Produc-  ters,  and  they  are  not  annexed  to 
tions,  Inc.,  190  N.  T.  Supp.  225.  the    affidavit    and    no    excuse    for 

66  Cahill    V.    Broadwell    Produc-      failure    to    a^nex    them    is    given, 
tions,  Inc.,  190  N.  Y.  Supp.  225.  Lummis  v.  Oakley  State  Bank,  191 

66  Cahill    V.    Broadwell    Produc-      N.  Y.  Supp.  889. 

tions,  Inc.,  190  N.  Y.  Supp.  225.  68  Lummis  v.  Oakley  State  Bank, 

67  An  affidavit  to  the  effect  that       191  N.  Y.  Supp.  889. 

plaintiff  believes  that  the  defend-  69  The  affidavits  must  show  what 
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used  to  prove  any  of  the  facts  omitted  from  the  af&davit,  such 
as  diligence.*"  There  is  no  provision  of  the  statute  requiring  the 
court  in  an  order  for  publication  of  summons  in  attachment 
against  p,  foreign  corporation  to  direct  the  manner  of  service  on 
the  corporation  without  the  state.  A  provision  in  such  an  order 
requiring  such  service  to  be  made  in  the  manner  provided  for 
service  upon  a  foreign  corporation  within  the  state  may  be 
disregarded.®^  Service  on  a  foreign  corporation  without  the 
state,  in  such  case,  in  the  manner  provided  for  service  on  do- 
mestic corporatipns  within  the  state  is  good  service.®^  Service  by 
publication  will  not  be  vacated  on  motion  because  the  defendant 
alleges  that  property  attached  as  belonging  to  it  had  previously 
been  assigned  and  delivered  by  it  to  a  third  person,  where  the 
statute  provides  a  method  for  determining  the  title  to  attached 
property  claimed  by  a  third  person.®'  An  affidavit  for  service 
by  publication  which  alleges  that  the  defendant  is  a  foreign 
corporation  with  its  principal  place  of  business  in  a  named  state, 
and  that  the  plaintiff  with  due  diligence  is  unable  to  make 
service  upon  it  within  the  state,  is  sufficient  under  the  Oklahoma 
statute.®*  Failure  of  the  affidavit  to  allege  that  the  defendant 
had  not  designated  an  agent  for  service  of  process  within  the 
state  does  not  render  a  default  judgment  based  on  published 
service  void,  where  an  inspection  of  the  judgment  roll  shows 
that  the  defendant  was  not  doing  business  in  the  state,  and  the 
affidavit  negatives  the  fact  that  it  could  be  served  there.®* 

efforts   have   been  made   to   serve  62  McCoy  v.  Erie  Forge  &  Steel 

fhe    defendant    within    the    state.  Co.,  201  N.  Y.  App.  Div.  570,  194 

An  allegation  "that  due  diligence  N.  T.   Supp.   696,  aff'g  118  N.  Y. 

has  been  used  by  the  sheriff  to  find  Misc.    851,    194   N.    Y.    Supp.    695, 

the  defendant  so  as  to  serve  it  in  aff'd  —  N.  Y.  — ,  138  N.  E.  440. 

this  county,  but  without  success, ' '  63  Union    Smoked    Fish    Co.    v. 

is   a  mere   conclusion,   and  insuffi-  Tillamook  Bay  Pish  Co.,  113  N.  Y. 

cient.      Lummis    v.    Oakley    State  Misc.    360,    185   N.   Y.    Supp.   479, 

Bank,  191  N.  Y.'  Supp.   889.  aff'd  195  N.  Y.  App.  Div.  893,  185 

60  Lummis      v.      Oakley      State  N.  Y.  Supp.  957. 

Bank,  191  N.  Y.  Supp.  889.  64  E.  R.  Thomas  Motor  Car  Co. 

61  McCoy  V.  Erie  Torge  &  Steel  v.  Eobb,  86  Okla.  266,  208  Pac.  78a. 
Co.,  201  N.  Y.  App.  Div.  570,  194  65  E.  R.  Thomas  Motor  Car  Co. 
N.  Y.  Supp.  696,  aff'g  118  N.  Y.  v.  Robb,  86  Okla.  266,  208  Pac. 
Misc.    851,    194   N.   Y.    Supp.    695,  783. 

aff'd  —  N.  Y.  — ,  138  N.  E.  440. 
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§6028.  Scope  of  statutes  providing  for  service.  In  Wash- 
ington service  on  a  foreign  railroad  company  is  governed  by  the 
statutory  provision  relating  to  service  on  foreign  corporations 
and  not  by  the  provision  relating  to  service  on  railroad  com- 
panies.®* 

§  6029.  Statutory  requirements  as  to  service  to  be  followed. 

Service  upon  a  person  appointed  as  the  resident  agent  of  a 
foreign  .corporation  upon  whom  service  may  be  made  is  in- 
effectual when  made  after  the  repeal  of  the  statute  providing 
for  the  appointment  of  such  an  agent  and  for  service  on  him 
and  the  enactment  of  another  statute  prescribing  a  different 
method  of  service.®'' 

§  6030.  Upon  whom  process  may  be  served  generally.    The 

process  must  be  served  upon  some, authorized  agent  of  the  cor- 
poration,®' representing  it  in  the  state  in  the  transactibn  of  its 
business.®^  Service  on  an  ofScer  of  one  corporation  does  not 
confer  jurisdiction  over  a  separate  and  distinct  corporation  of 
which  neither  the  person  served  nor  the  corporation  of  which 
he  is  an  ofScer  is  an  officer,  clerk  or  managing  agent.'®  A 
foreign  corporation  entering  a  state  thereby  accepts  a  pro- 
vision of  its  statutes  authorizing  service  of  summons  on  a 
foreign  corporation  by  delivering  a  copy  thereof  to  any  agent  of 
the  corporation.'^  To  constitute  a  person  an  agent,  within  the 
meaning  of  a  statute  permitting  service  on  "any  agent,"  he  must 
act  in  a  representative  capacity  and  derive  authority  from  the 

66  Sunada  v.  Oregon-Washington  Oil  Co.  of  New  Jersey,  where  they 

B.  &  Nav.  Co.,  118  Wash.  241,  203  were    sepajate    organizations,    and 

Pae.  64.  the  showing  on  special  appearance 

67 Beyer  v.  Investors'  Syndicate,  objecting  to  the  jurisdiction  justi- 

—  N.  D.  — ,  182  N.  W.  934.  fied  a  finding  that  neither  the  per- 

68  Walton  N.  Moore  Dry  Goods  son  served  nor  the  Nebraska  cor- 
Cc,  Inc.  V.  Commercial  Industrial  poration  was  an  officer,  clerk  or 
Co.,  Ltd.,  276  Fed.  590.  managing  agent  of  the  other  com- 

69  Banco  de  Sonora  v.  Morales,  panies.  Ferson  v.  Armour  &  Co., 
23  Ariz.  248,  203  Pac.  328.  106  Neb.  42,  182  N.  W.  585. 

70  Service  on  the  Standard  Oil  71  Firestone  Tire  &  Eubber  Co. 
Co.  of  Nebraska  by  serving  its  v.  Marlboro  Cotton  Mills,  278  Fed. 
president  held  insufficient  to  con-  816,  judgment  modified  282  Fed. 
fer  jurisdiction  over  the  Staildard  811. 

Oil  Co.  of  Ohio  and  the  Standard 
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corporation  as  principal.'*  "Whether  or  not  such  a  relationship 
is  created  by  a  con.traict  must  be  determined  by  a  reasonable  ex- 
amination of  its  terms.  Such  an  agency  cannot  be  created  by 
construing  such  contract  contrary  to  the  intention  of  the 
parties."  An  agreement  whereby  a  foreign  manufacturing 
corporation  agrees  to  sell  goods  to  a  dealer  who  agrees  to  use  his 
best  efforts  to  resell  them,  in  consideration  of  which  the  manu- 
facturer agrees  to  give  the  dealer  certain  rebates  from  the  price 
stipulated  in  the  contract,  is  a  contract  of  purchase  and  sale, 
and  does  not  make  the  dealer  the  agent  of  the  manufacturer.'* 
A  "district  freight  representative"  of  a  foreign  railroad  cor- 
poration, who  solicits  business  for  the  company  and  issues  bills 
of  lading  to  shippers  which  he  signs  as  "agent,"  is  an  agent 
within  the  meaning  of  the  "Wisconsin  statute  permitting  service 
on  the  agent  of  such  a  corporation  whose  general  office  is  or  all 
of  whose  officers  reside  or  are  out  of  the  state.'^  Service  on  an 
assistant  cashier  in  the  freight  office  of  a  railroad  company  has 
been  held  to  be  within  a  statute  providing  for  service  on  "any 
agent,  cashier  or  secretary. ' '  '*  The  Minnesota  statute  provides 
that  a  foreign  corporation  having  an  agent  in  the  state  for  the 
solicitation  of  freight  or  passenger  traffic  over  its  lines  outside  of 
the  state  may  be  served  by  serving  such  agent."    Where  the 

78  Watson  V.  Oregon  Moline  Plow  from  his  customers  an  order  on  a 

Co.,  113  Wash.'  110,  193  Pae.  222.  printed     form     furnished    by    the 

73  Watson  V.  Oregon  Moline  manufacturer  containing  a  written 
Plow  Co.,  113  Wash.  110,  193  Pae.  warranty,  and- prohibiting  him  from 
222.  making  any  other  warranty,  nor  by 

74  Watson  V.  Oregon  Moline  Plow  an  agreement  by  the  manufacturer 
Co.,  113  Wash.  110,  193  Pae.  222.  that  if  the  goods  did  not  meet  the 

The  dealer  is  not  made  the  manu-  requirements    of   the   warranty,   it 

faeturer's  agent  by  provisions  in  would    send    an    expert    to    repair 

such   a   contract   requiring  him  to  them,    and    a    provision    requiring 

use  his  best  efforts  in  canvassing  the  dealer  to  keep  in  his  employ 

for  the  sale  of  goods  and  to  fur-  a   competent   man  to   demonstrate 

nish    a    list    of    prospective    pur-  and  repair  goods  sold.     Watson  v. 

chasers  to   the  manufacturer   and  Oregon  Moline  Plow  Co.,  113  Wash, 

to  report  on  all  prospects  of  sale  110,  193  Pae.  222. 

furnished  to  him  by  the  manuf ac-  75  State  v.  Circuit  Court"  of  Mil- 

turer,  and  giving  the  manufacturer  waukee  County,  —  Wis.  — ,  190  N. 

the  right  to  sell  in  the  territory  W.   366. 

allotted  to  the  dealer  in  ease  he  76  Sunada  v.  Oregon- Washington 

does  not  canvass  for  and  push  the  E.  &  Nav.  Co.,  118  Wash.  241,  203 

sale   of  the   goods,  nor   by  provi-  Pae.  64. 

sions  requiring  the  dealer  to  take  77  Eobinson  v.  Oregon  Short  Line 
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agent  is  one  named  by  the  statute  upon  whom  process  may  be 
served,  it  is  not  necessary  to  show  that  he  was  given  express 
authority  by  the  corporation  to  accept  service  in  its  behalf,  and 
it  is  immaterial  that  he  was  not.  His  appointment  by  the  cor- 
poration to  act  as  agent  within  the  state  carries  with  it  implied 
authority  to  exercise  the  powers  which  under  the  laws  of  the 
state  attach  to  his  position.''*  A  mere  expression  of  opinion  by 
an  unnamed  telephone  girl  or  secretary  of  the  person  served 
that  said  person  could  accept  service  can  avail  the  plaintiff 
nothing.'"  And  the  failure  of  the  person  served  to  deny  an 
assertion  of  the  person  making  the  service  that  he  is  the  eastern 
executive  of  the  defendant  is  insufficient  to  establish  the  truth 
of  the  assertion.'" 

§  6032.  Service  upon  designated  person  in  absence  of  certain 
officers  or  agents.  In  New  York  service  can  be  made  on  the 
managing  agent  of  a  foreign  corporation  in  the  state  only  when 
no  designation  of  an  agent  for  service  has  been  made,  or  if 
neither  the  person  designated  nor  an  officer  specified  in  the 
statute  can  be  found  with  due  diligence.*^  If  an  agent  for 
service  has  been  designated,  service  cannot  be  had  upon  the 
corporation's  managing  agent  unless  the  person  so  designated 
cannot  with  due  diligence  be  found  within  the  state. *^  And  if 
no  agent  for  service  has  been  designated,  it  is  a  condition  pre- 
cedent to  a  valid  service  upon  a  managing  agent  that  the  proofs 
show  that  due  diligence  has  been  used,  without  success,  to  find 
the  officers  specified  in  the  statute.** 

E.  Co.,  151  Minn.  451,  187  N.  W.  without    any    effort    to    ascertain 

415;  Callaghan  v.  Union  Pacific  E.  whether  an  agent  for  service  has 

Co.,  148  Minn.  482,  182  N.  W.  1004.  been    appointed    or    to    find    such 

78  Hall  V.  Weil-Kalter  Mfg.  Co.,  agent  is  insufficient,  although  he 
199  N.  Y.  App.  Div.  592,  191  N.  T.  states  to  the  process  server  that 
Supp.   884.  he     is    the    proper    party    to    be 

79  Stollman  v.  Olmsted,  —  N.  Y.  served.  John  Taplinger  &  Co.  v. 
App.  Div.  — ,  196  N.  Y.  Supp.  689.  Montgomery  Ward  &  Co.,  114  N.  Y. 

80  Stollman  v.  Olmsted,  —  N.  Y.  Misc.  115,  186  N.  Y.  Supp.  77, 
App.  Div.  — ,  196  N.  Y.  Supp.  689.  83  Proof  on  motion  to  set  aside 

81  John  Taplinger  &  Co.  v.  service  held  not  to  show  the  exer- 
Montgomery  Ward  &  Co.,  114  N.  cise  of  due  diligence.  Constantine 
Y.  Mise.  115,  186  N.  Y.  Supp.  77.  v.  Bennett's  Travel  Bureau,  Inc., 

82  Service  on  a  managing  agent  186  N.  Y.  Supp.  73. 
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§  6033.  Service  upon  designated  state  official.  Statutes 
sometimes  authorize  service  upon  a  designated  state  ofQeer,  as 
the  auditor  of  public  accounts.**  In  Minnesota  service  upon  the 
secretary  of  state  is  authorized  only  when  the  corporation  has 
a  resident  agent  to  accept  service  who  cannot  be  found  within 
the  county  of  his  residence,  and  there  is  no  authority  for  such 
service  when  the  agent  can  be  found  and  served.*^  Under  some 
statutes  service  on  a  public  officer  is  permissible  only  when  the 
corporation  has  been  authorized  to  do  business  in  the  state. *^ 

§6035.  Service  on  "managing  agent,"  "superintendent," 
etc.,  other  than  executive  officers.*''  Statutes  sometimes  au- 
thorize service  on  the  "managing  agent.""  To  constitute  a 
person  a  "managing  agent"  he  must  be  invested  with  some 
general  powers  which  involve  the  exercise  of  independent  judg- 
ment and  discretion.*'  A  domestic  corporation  acting  as  a 
marine  settling  agency  for  a  foreign  insurance  company,  in- 
vested with  full  discretion  with  respect  to  the  adjustment  of 
claims  on  insurance  policies,  having  power  to  select  a  surveyor 
to  determine  the  merits  of  such  claims,  and  authorized  to  pay 
on  behalf  of  the  insurance  company  the  amounts  found  due,  is 
a  managing  agent.®"  And  a  buying  agent  of  a  corporation,  who 
as  such  has  to  exercise  his  discretion  and  rely  on  his  judg- 
ment, and  who  at  the  time  of  the  service  is  engaged  in  making 

84  Buckley   v.    Advance    Eumely  to  trade  with  it  on  the  representa- 

Thresher  Co.,  106  Neb.  214,  183  N.  tion  that  it  had  and  maintained  an 

W.    105.  office   in   the  state   of  which   such 

86  Fletcher  v.  Southern  Coloniza-  person  was  in  charge  for  it.  Dreher 
tion  Co.,  148  Minn.  143,  181  N.  v.  Western  Doll  Mfg.  Co.,  198  N. 
W.  205.  y;  App.  Div.  21,  189  N.  Y.  Supp. 

86Leiter  v.  Ameriean-La  France  422. 

Fire  Engine   Co.,   86  W.   Va.   599,  89  Appleby  v.  Insurance  Office  of 

104  S.  E.  56.  Australia,   Ltd.,    119    N.   Y.    Misc. 

87  See  §§  2994,  2995,  supra.  378,  196  N.  Y.  Supp.  575. 
88Bersin   v.   John   Boath,   Jr.   &  Evidence     held  ,  insufficient     to 

Co.,  198  N.  Y.  App.  Div.  344,  190  show    that    a    person    served    who 

N.  Y.   Supp.   398.  had  no  authority  to  bind  defend- 

Couflicting     affidavits     held     to  ant  was  its  managing  agent.    StoU- 

present   a   question   of   fact   as  to  man  v.  Olmsted,  —  N.  Y.  App.  Div. 

whether  the  person  served  was  de-  — ,  196  N.  Y.  Supp.  689. 

f  endant  's    managing    agent    which  90  Appleby    v.    Insurance    Office 

should  be  resolved  against  the  de-  of  Australia,  Ltd.,  119  N.  Y.  Misc. 

fendant,  which  had  induced  people  378,  196  N.  Y.  Supp.  575. 
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contracts  in  the  state  for  the  corporation  for  merchandise,  is  a 
"managing  agent"  upon  whom  process  may  be  served  in  an 
action  on  a  contract  made  by  him  as  agent  for  the  corporation.^! 
And  the  same  was  held  to  be  true  of  an, agent  of  a  corporation 
who  solicited  business  for  it  and  sent  orders  obtained  by  him 
to  the  home  office  for  approval,  but ,  had  no  power  to  extend 
credit,  to  collect  or  disburse  money,  to  employ  or  discharge 
agents,  and  no  charge  or  control  of  other  soliciting  agents.** 
But  the  fact  that  a  person  is  business  manager  of  another  cor- 
poration whose  stock  is  held  by  the  stockholders  of  the  de- 
fendant company  does  not  make  him  a  managing  agent  of  the 
defendant.''  And  the  general  sales  manager  of  a  corporation 
whose  duties  were  to  see  that  district  representatives  of  the  com- 
pany were  properly  performing  their  duties  and  to  recommend 
changes  in  such  representatives  or  the  appointment  of  new  ones, 
whose  authority  was  confined  exclusively  to  the  sales  depart- 
ment and  limited  to  carrying  out  the  orders  of  the  corporation, 
and  all  of  whose  acts  were  subject  to  the  supervision  and  direc- 
tion of  the  business  manager,  and  who  had  no  authority  to  make 
contracts,  negotiate  sales  or  collect  money,  and  whose  recommen- 
dations were  not  binding  on  the  company,  was  held  not  to  be  a 
managing  agent.'*  The  sales  manager  of  a  foreign  corporation 
who  made  three  trips  into  the  state  in  fifteen  months  for  the. 
sole  purpose  of  seeing  its  only  customer  in  the  state  in  regard 
to  its  business,  and  who,  during  that  time,  made  a  contract  with 
said  customer  as  to  prices  which  was  thereafter  recognized  by  the 
corporation,  and  acted  for  it  in  the  adjustment  of  controversies 
with  him,  was  held  to  be  within  a  statute  providing  for'  service 
on  "the  manager,  or  agent  of,  or  person  in  charge  of"  the  busi- 
ness of  the  corporation  in  the  state.'*  To  come  within  a 
statute  permitting  service  on  an  officer  or  agent  in  charge  of  the 
business  of  a  corporation,  the  person  served  must  be  in  charge 

91  Eoyal  Furniture  Co.  v.  Wichita  93  Stollman  v.  Olmsted,  —  N.  Y. 
Wholesale  Furniture  Co.,  180  N.  C.  App.  Div.  — ,  196  N.  T.  Supp.  689. 
531,  105  S.  E.  176.  94Holzer  v.  Dodge  Bros.,  233  N. 

92  Cochran  Box  &  Manufacturing  Y.  216,  135  N.  E.  368,  rev  'g  199 
Co.  V.  Monroe  Binder  Board  Co.,  N.  Y.  App.  Div.  911,  190  N.  Y. 
197  N".  Y.  App.  Div.  221,  188  N.  Y.  Supp.  931. 

Supp.  697,  aff'd  232  N.  Y.  503,  134  96  Moore  v.  Eacine  Rubber  Co., 

N.  E.  547.  194  Ky.  106,  238  8.  W.  381. 
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of  its  business.^*  A  "business  agent,"  within  the  meaning  of. 
the  California  statute,  must  be  an  agent  who  is  appointed, 
designated,  or  authorized  to  transact  and  manage  one  or  more 
distinct  branches  of  the  business  conducted  and  carried  on  by 
the  corporation  within  the  state,  one  who  stands  in  the  shoes  of 
the  corporation  in  relation  to  the  particular  business  managed, 
conducted  and  controlled  by  him  for  the  corporation.^''  Neither 
a  stockholder  of  a  foreign  corporation  nor  its  general  business 
representative  for  the  United  States  and  Canada  can  be  regarded 
as  its  business  agent  merely  ■^because  they  have  authority  to  settle 
a  controversy  growing  out  of  a  contract  made  and  to  be  per- 
formed outside  of  the  state  and  attempt  to  do  so,  where  the 
corporation  has  done  no  business  in  the  state.'* 

§  6039.  Service  upon  a  stockholder  of  a  foreign  corporation. 

Service  on  a  stockholder  temporarily  and  casually  in  the  state 
on  business  of  his  own  is  insufficient,  though  he  has  authority 
and  attempts  to  settle  a  controversy  between  the  corporation 
and  a  resident  of  the  state  growing  out  of  a  contract  made  and 
to  be  performed  out  of  the  state,  where  the  corporation  has  done 
no  business  in  the  state.'* 

§6040.  Service  on  local  agent.  By  "local  agent"  is  meant 
a  person  who  is  representing  the  corporation  in  the  promotion 
of  the  business  for  which  it  was  incorporated.^  A  subagent 
appointed  by  a  state  agent  of  an  insurance  company  to  solicit 
applications  for  insurance  and  collect  premiums  therefor  in  a 
city  is  its  local  agent.^ 

§  6041.  Service  on  officer  casually  or  temporarily  in  state.' 
In  order  to  give  the  court  jurisdiction  by  service  of  process  on 

SSXJnited    Drug   Co.    v.    Cordley  Co.,  Inc.  v.  Commercial  Industrial 

&   Hayes,  —  Mass.  — ,   132  N.  E.  Co.,'  Ltd.,  276  Fed.  590. 
56.  1  Arizona  Mut.  Auto  Ins.  Co.  v. 

97  Walton  N.  Moore  Dry  Goods  Bisbee  Auto  Co.,  22  Ariz.  376,  197 
Co.,  Inc.  V.  Commercial  Industrial  .  Pao.  980. 

Co.,  Ltd.,  276  Fed.  590.  2  Arizona  Mut.  Auto  Ins.  Co.  v. 

98  Walton  N.  Moore  Dry  Goods  Bisbee  Auto  Co.,  22  Ariz.  376,  197 
Co.,  Inc.  V.  Commercial  Industrial       Pac.  980. 

Co'.,  Ltd.,  276  Fed.  590.  3  Power   of   president   to   accept 

99  Walton  N.   Moore   Dry   Goods       or  waive  service,  see  §  2054,  supra. 
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an  officer  of  a  corporation  temporarily  within  the  state,  it  must 
appear  that  the  corporation  was  doing  business  in  the  state.* 
The  mere  presence  in  the  state  of  the  president  of  a  foreign 
corporation  which  is  not  doing  business  there,*  or  the  mere 
presence  of  an  agent  in  the  state  while  not  transacting  business 
for  the  corporation,  as,  for  instance,  where  he  is  transacting  busi- 
ness of  his  own,*  does  not  have  the  effect  of  bringing  the  corpora- 
tion into  the  state  so  as  to  subject  it  to  the  jurisdiction  of  its 
courts.  If  a  corporation  is  not  doing  business  in  the  state, 
service  of  process  on  an  officer  or  agent  temporarily  in  the 
state ''  on  business  of  his  own  *  or  on  business  for  the  corpora- 
tion ^  is  not  service  upon  the  corporation  and  will  not  support 
a  personal  judgment  against  it.  The  mere  fact  that  an  officer, 
when  casually  in  the  state,  in  an  isolated  instance  transacted 


4Braiidow  v.  Murray  &  Tre- 
gurtha  Corp.,  203  N.  Y.  App.  Div. 
47,  196  N.  Y.  Supp.  293. 

6  Taylor  v.  Friedman  Co.,  152 
Ga.  529,  110  S.  E.  679. 

6  Tetley,  Sletten  &  Dahl  v.  Eock 
Falls  Mfg.  Co.,  17q  Wis.  400,  187 
N.  W.   204. 

7  Wm.  H.  Davidow  Sons  Co.  v. 
Firth  &  Foster  Co.,  199  N.  Y.  App. 
Div.  102,  191  N.  Y.  Supp.  248; 
Sullivan  v.  Firth  &  Foster  Co.,  199 
N.  Y.  App.  Div.  99,  191  N.  Y. 
Supp.  246;  Bogert  &  Hopper  v. 
Wilder  Mfg.  Co.,  197  N.  Y.  App. 
Div.  773,  189  N.  Y.  Supp.  444. 

8  Haas-Phillips  Produce  Co.  v. 
Lee  &  Edwards,  205  Ala.  137,  87 
So.  200;  Apgar  v.  Altoona  Glass 
Co.,  92  N.  J.  Eq.  352,  113  Atl. 
593;  Laing  v.  Bristol  Brass  Corp., 
198  N.  Y.  App.  Div.  325,  190  N.  Y. 
Supp.  433;  Sunrise  Lumber  Co.  v. 
Homer  D.  Biery  Lumber  Co.,  195  N. 
Y.  App.  Div.  170,  185  N.  Y.  Supp. 
711. 

Where  the  corporation  does  no 
business  and  has  no  property  in 
the  state,  service  on  the  president 
■who  is  temporarily  in  the  state  and 


is  transacting  no  business  for  the 
corporation  there  is  insufficient. 
Zurich  General  Accident  &  Lia- 
bility Ins.  Co.  V.  Imperial  Wheel 
Co.,   277   Fed..  71. 

9  Meyer  v.  Sachs  Mfg.  Co.,  200 
N.  Y.  App.  Div.  458,  193  N.  Y. 
Supp.  270. 

Where'  the  corporation  has  done 
no  business  in  the  state,  service 
on  its  business  representative  for 
the  United  States  who  is  tempo- 
rarily in  the  state  on  other  busi- 
ness, is  insufficient,  though  he  has 
authority  and  attempts  to  settle  a 
controversy  growing  out  of  a  con- 
tract made  and  to  be  performed 
out  of  the  state.  Walton  N.  Moore 
Dry  Goods  Co.,  Inc.  v.  Commer- 
cial Industrial  Co.,  Ltd.,  276  Fed. 
590. 

Evidence  held  not  to  show  that 
the  person  served  was  in  the  state 
on  the  defendant 's  business,  so  that 
it  was  not  necessary  to  decide 
whether,  if  he  had  been,  service  on 
him  would  have  been  sufficient. 
Seaboard  Fruit  Distributors  v. 
Carlton-Moore  Co.,  199  N.  Y.  App. 
Div.  612,  192  N.  Y.  Supp.  82. 
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business  for  the  corporation,  and  was  served  with  process  at 
such  time,  gives  the  court  no  jurisdiction.^" 

§6042.  Service    upon    salesman    of    foreign    corporation. 

Service  on  a  salesman  is  sufficient  under  a  statute  permitting 
service  on  any  agent.*^  In  Tennessee  service  upon  a  sales  agent 
is  not  service  iipon  the  corporation,  where  such  agent  is  without 
apparent  authority  to  represent  it  otherwise.^^  Service  on  a 
resident  salesman,  paid  a  salary,  commission,  and  expenses,  who 
sold  cigars,  advertised  the  business,  collected  delinquent  accounts, 
etc.,  as  the  agent  of  the  corporation  employing  him  was  held  to 
be  sufficient  in  Illinois.^*  In  New  York  service  on  a  sales  agent 
in  sole  charge  of  the  sales  office  of  a  foreign  corporation  in 
the  state  is  sufficient,  though  he  is  not  a  director,  officer  or  man- 
aging agent  of  the  corporation.^*  Service  on  a  traveling  sales- 
man sent  into  the  state  by  a  foreign  corporation  to  solicit  orders 
for  it  is  not  within  a  statute  permitting  service  upon  an  agent 
of  a  foreign  corporation  doing  business  in  the  state.  And  to 
•permit  such  service  would  be  beyond  the  power  of  the  state  as  a 
restriction  upon  interstate  commerce. ^^ 

§  6043.  Service  on  officer  or  agent  fraudulently  brought 
within  jurisdiction.  Where  the  agent  of  a  foreign  corporation  on 
whom  process  was  served  was  enticed  into  the  county  for  the 
purpose  of  getting  service,  the  service  will  be  canceled.^® 

§  6044.  Service  on  an  officer  coming  into  state  as  a  witness. 

Service  on  an  officer  who  comes  into  the  state  as  a  witness  in  an 

10  Brandow  v.  Murray  &  Tre-  12  Banks  Grocery  Co.  v.  Kelley- 
gurtha  Corp.,  203  N.  Y.  App.  Div.  Clarke  Co.,  146  Tenn.  579,  243  S. 
47,  196  N.  Y.  Supp.  293.                         W.  879. 

Service   on   the    assistant   treas-  1*  Lament   v.   S.   E.   Moss   Cigar 

urer  of  a  corporation  temporarily  Co.,   218   111.   App.   435. 

in  the   state  in   charge   of  an  ex-  14  Hall  v.  Weil-Kalter  Mfg.  Co., 

hibit    at    a    show    is    insufficient.  199  N.   Y.   App.  Div.  592,   191  N. 

Brandow  v.   Murray   &   Tregurtha  Y.   Supp.  884. 

Corp.,  203  N.  Y.  App.  Div.  47,  196  IBBauch   v.    Weber   Flour   Mills 

N.  Y.  Supp.  293.  Co.,  210  Mo.  App.  666,  238   S.  W. 

11  Firestone  Tire   &   Eubber   Co.  581. 

V.  Marlboro  Cotton  Mills,  278  Fed.  16Kosse,    Shoe    &    Schleyer    Co. 

816,   judgment   modified   282   Fed.      v.  Qualano,  283  Fed.  971. 

811. 
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action  by  ^^  or  against  ^*  a  foreign  corporation  is  insufficient. 
There  is  no  injustice  in  applying  this  rule  so  as  to  refuse  to 
permit  a  person  sued  by  a  foreign  corporation  in  the  state  to 
institute  an  action  against  it  there  by  service  upon  one  of  its 
officers  who  has  come  there  to  testify  in  its  behalf  in  the  action 
brought  by  it,  where  he  can  assert  the  matters  on  which  his 
cause  of  actioji  is  based  as  a  defense  or  counterclaim  in  the  action 
against  him.^^  The  corporation  may  waive  the  immunity  of 
its  officer  or  agent  in  this  respect,  and  does  so  where  it  author- 
izes him  to  do  acts  which  amount  to  carrying  on  business  in  the 
state  by  it  and  he  does  such  acts.^" 

§  6045.  Effect  of  termination  of  agency  on  service.^'  Serv- 
ice on  a  former  officer  of  the  corporation  who  has  ceased  to  be 
such  at  the  time  of  the  service  is  ineffective.^*  The  agency 
created  by  the  appointment  of  an  agent  in  the  state  upon  whom 
process  may  be  served  is  for  the  benefit  of  those  who  have  a 
right  to  rely  upon  its  existence  in  transacting  business  with 
the  corporation,  and  is  not  coupled  with  an  interest  in  favor 
of  persons  who  dealt  with  the  corporation  before  ■  the  appoint- 
ment was  made,  especially  where  they  are  nonresidents.*'  Hence 
in  an  action  on  a  contract  by  a  nonresident,  which  was  made  and 
broken  prior  to  the  appointment  of  such  an  agent,  jurisdiction 
is  not  acquired  by  service  uppn  an  agent  subsequently  appointed, 
where  the  corporation  had  withdrawn  from  the  state  and  the 
agent  had  resigned  before  the  service  was  made.** 

17  Powelson  v.  Procter  &  Gamble  23  Fletcher  v.  Southern  Coloniza- 
Co.,  200  N.  Y.  App.  Div.  447,  193  tion  Co.,  148  Minn.  143,  181  N.  W. 
N.  Y.  Supp.  93.  205. 

18  Dungan,  Hood  &  Co.  v.  C.  F.  24  Fletcher  v.  Southern  Coloniza- 
Bally,  Ltd.,  271  Fed.  517.  tion  Co.,  148  Minn.  143,  181  N.  W. 

19  Powelson  v.  Procter  &  Gamble  205. 

Co.,  200  N.  Y.  App.  Div.  447,  193  This  is  true  though  the  final  pay- 

N.  Y.  Supp.  93.  ment    on    the    contract   was   made 

ZODungan,    Hood    &    Co.    v.    C.  after  the  agent's  appointment  and 

F.  Bally,  Ltd.,  271  Fed.  517.  resignation  and  after  defendant's 

21  Effect  of  repeal  of  statute  pro-  withdrawal  from  the  state.  Keller 
viding  for  appointment  of  agent,  v.  Southern  Colonization  Co.,  148 
see  §  6029,  supra.  Minn.  478,  181  N.  W.  208. 

22  Fletcher  v.  Southern  Coloniza- 
tion Co.,  148  Minn.  143,  181  N.  W. 
205. 
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§  6046.  Effect  of  withdrawal  of  corporation  from  the  state.^^ 

Service  on  an  agent  appointed  to  receive  service  is  sufficient 
though  made  after  the  corporation  has  withdrawn  from  the  state 
where  the  matter  in  controversy  arises  out  of  business  trans- 
acted in  the  state  by  the  corporation  prior  to  its  withdrawal.*^ 

§  6051.  Service  in  suits  in  federal  courts.  To  sustain  juris- 
diction in  personam  in  a  federal  court,  the  corporation  must  be 
engaged  in  doing  business  in  the  state  where  it  is  served,  and 
the  process  must  ,be  served  upon  some  agent  or  officer  so  far 
representing  it  in  the  state  that  he  may  properly  be  held  in 
law  an  agent  to'  receive  such  process  in  behalf  of  the  corpora- 
tion.'''' An  express  authority  to  receive  process  is  not  always 
necessary.*'  Validity  of  service  depends  upon  the  authority  of 
the  officer  making  it.*'  The  "mode"  of  serving  process  comes 
within  the  term  "practice"  as  used  in  the  Federal  Conformity 
Act,  and  the  state  law  prescribing  the  mode  of  service  may  there- 
fore be  followed."  But  the  effect  of  the  formal  act  of  service 
is  not  a  question  of  practice  but  one  of  jurisdiction,  and  juris- 
diction must  be  tested  by  substantive  law,  and  the  conformity 
act  cannot  operate  to  enlarge  the  jurisdiction  of  the  federal 
courts.*^  A  federal  marshal  has  not  authority  to  serve  process 
outside  of  his  district,  and  his  authority  in  this  respect  is  not 
enlarged  by  the  conformity  act,  and  a  federal  court  acquires 
no  jurisdiction  over  the  person  of  a  foreign  corporation  by  such 
an  attempted  service!'*    An  agreement  by  a  foreign  corporation 

25  See  also  §  645,  supra.  Southern  Surety  Co.,  193  Iowa  249, 

86  MeClamroch        v.        Southern  197  N.  W.  41. 

Surety  Co.,  193  Iowa  249,   197  N.  27  Stephan    v.    Union    Pac.    By. 

W.  41.                                                       "  Co.,  275  Fed.  709. 

In   an    action    against    a    surety  As    to    what    constitutes    doing 

company  as  surety  on  a  bond  given  business  in  a  state,  see  also  §§  5916- 

to    the   federal    government    by    a  5940,  6021,  supra.  • 

building    contractor,    service    may  Z8  Stephan    v.    Union  ,  Pae.    By. 

be   had    on   the   agent    designated  Co.,  275  Fed.  709. 

in   a  power   of  attorney   filed   by  29  J.    E.    Petty    &    Co.,   Inc.    v. 

the  company  pursuant  to  the  fed-  Dock  Contractor  Co.,  283  Fed.  341. 

eral    statute    relating   to    contrac-  30  J.  E.  Petty  &  Co.,  Inc.  v.  Dock 

tors'  bonds  after  the  company  has  Contractor  Co.,   283  Fed.  341. 

withdrawn  from  the  state  and  its  31  J.  E.  Petty  &  po.,  Inc.  v.  Dock 
authority  to  act  as  surety  on  such    ,   Contractor   Co.,   283   Fed.    341. 

bonds  has  been  revoked  by  the  fed-  82  J.  E.  Petty  &  Co.,  Inc.  v.  Dock 

eral    authorities.      MeClamroch    v.  Contractor   Co.,  283  Fed.   341. 
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.as  a  consideration  for  the  privilege  of  doing  business  in  a  state 
that  process  in  actions  against  it  may  be  served  on  the  secretary 
of  state,  cannot  vary  the  method  of  lawful  service  in  actions  in 
the  federal  courts  of  that  state,  or  enlarge  the  authority  of  the 
marshal  in  making  service.**  Whether  or  not  the  service  is  sufS- 
cient  is  to  be  determined  in  accordance  with  the  decisions  of  the 
federal  courts  and  not  those  of  the  courts  of  the  state  where  the 
service  is  made,  even  in  a  case  removed  from  a  state  court.** 
The  federal  courts  are  obliged  to  pass  upon  the  sufficiency  of  the 
service  of  summons  upon  a  foreign  corporation  as  an  independent 
question  in  cases  originally  brought  in  those  courts.*^  And  the 
fact  that  the  service  would  be  sufficient  to  give  a  state  court 
jurisdiction  does  not  necessarily  make  it  sufficient  to  confer 
jurisdiction  on  a  federal  court.*®  Where  a  foreign  railway  com- 
pany had  no  line  and  operated  no  line  of  railway  in  the  state, 
but  maintained  an  office  there  for  a  soliciting  passenger  and 
freight  agent,  whose  sole  duties  were  to  solicit  business,  and  as 
incidental  thereto  to  quote  rates,  etc.,  and  who  collected^  no 
freight  charges  and  issued  no  bills  of  lading  or  passenger  ticfiets, 
it  was  held  that  the  corporation  was  not  doing  business  in  the 
state,  and  hence  that  service  on  such  agent  was  not  sufficient  to 
give  jurisdiction  to  a  federal  court  of  an  action  on  a  cause  of 
action  which  did  not  arise  in  the  state.*'  The  fact  that  an  officer 
of  a  foreign  corporation  comes  into  a  state  for  the  purpose  of 
adjusting  a  controversy  arising  out  of  a  sale  of  goods  ordered 

S3  J.  E.  Petty  &  Co.,  Inc.  v.  Dock  certain    courts    in    any    county    of 

Contractor   Co.,    283   Fed.    341.  the   state    against    a    foreign    cor- 

In  an  action  in  the  eastern  dis-  poration  upon  the  secretary  of  state 

trict    of    Pennsylvania    against    a  as    its    authorized    agent    by    the 

foreign  corporation  doing  business  sheriff  of  the  county  in  which  the 

in  that  state,  service  by  the  mar-  office  of  the  secretary  of  state  is 

shal  of  that  district  on  the  secre-  located.      J.  E.   Petty   &  Co.,   Inc. 

tary  of  state  in  the  middle  district  v.   Dock  Contractor  Co.,  283   Fed; 

of  that  state  is  insufficient  to  con-  341. 

f er    jurisdiction,    though    the    cor-  84  Henry  M.  Day  &  Co.,  Inc.  v. 

poration    has    appointed    the    sec-  Schiff,  Lang  &  Co.,  278  Eed.  533. 

retary  of  state  as  its  agent  upon  35  Stephan    v.    Union    Pae.    Ey. 

whom  process  may  be  served,  and  Co.,  275  Fed.   709. 

has  agreed  that  service  upon  him  36  Stephan    v.    Union    Pae.    Ey. 

shall  be   of   the   same   legal   force  Co.,  275  Fed.  709. 

and    validity   as    service    upon   it,  37  Stephan  v.  Union  Pae.  By.  Co., 

and  though  a  state  statute  author-  275  Fed.   709. 
izes   service  of  process  issued  by 
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through  it  by  mail  does  not  constitute  doing  business  in  the  state 
so  as  to  authorize  service  on  such  agent  in  an  action  brought 
ag'ainst  it  by  a  third  person.**  Under  the  federal  statutes  relat- 
ing to  the  bonds  required  to  be  given  by  contractors  for  the  erec- 
tion of  public  buildings  and  actions  thereon,  in  an  action  on  such 
a  bond  it  is  not  necessary  for  an  intervening  creditor  to  serve 
additional  notice  or  process  on  a  foreign  corporation  surety 
which  has  been  made  a  defendant  and  served  with  process  in  the 
original  action.*' 

In  the  federal  courts  the  objection  by.  a  foreign  corporation 
to  being  sued  in  a  jurisdiction  where  it  is  not  doing  business  may 
properly  be  raised  by  a  motion  to  dismiss.**  Allegations  in  a 
complaint  as  to  the  place  where  defendant  foreign  corporation 
was  doing  business  and  as  to  its  history  and  character,  which  are 
wholly  immaterial  to  the  cause  of.  action  stated,  may  be  con- 
troverted by  affidavits  for  the  purpose  of  such  a  motion.*^  On 
a  motion  to  set  aside  the  service  of  summons  and  to  dismiss  the 
complaint  for  want  of  jurisdiction,  the  court,  on  a  proper  show- 
ing, may  order  a  reference  to  take  proof  as  to  matters  of  fact.*^ 
Where  counter  affidavits  filed  by  the  plaintiff  in  response  to 
affidavits  filed  by  defendant  foreign  corporation  in  support  of 
a  motion  to  quash  service  on  its  agent  detail  numerous  trans- 
actions by  such  agent  which  might  lead  to  an  inference  of  fact 
that  it  was  transacting  business  in  the  state  through  such  agent, 
it  should  be  given  a  reasonable  opportunity  to  meet  such  show- 
ing by  denial  or  qualifying  explanation.**  The  writ  of  prohibi- 
tion is  a  proper  remedy,  and  will  be  granted  by  the  Federal 
Supreme  Court,  where  an  inferior  federal  court  assumes  juris- 

38  As  where  goods  are  bought  40  Miller  v.  Minerals  Separation 
from  a  California  corporation  by  Limited,  275  Fed.  380. 
residents  of  New  York  through  a  *1  Miller  v.  Minerals  Separation 
California  brokerage  corporation.  Limited,  275  Fed.  380. 
and  an  ofl&cer  of  the  latter  cor-  42  Showing  in  affidavit  opposing 
poration  goes  to  New  York  for  motion  held  insufficient  to  justify 
the  purpose  of  adjusting  a  contro-  a  reference  to  take  proof  as  to 
versy  arising  out  of  the  sale.  whether  the  defendant  was  doing 
Henry  M.  Day  &  Co.,  Inc.  v.  Schiff,  business  in  the  state.  Zurich  Gen- 
Lang  &  Co.,  278  Fed.  533.  eral  Accident  &  Liability  Ins.  Co. 

39MeClamroeh        v.        Southern  v.  Imperial  Wheel  Co.,  277  Fed.  71. 

Surety  Co.,  193  Iowa  249,  187  N.  43Kosse,  Shoe  &  Sehleyer  Co.  v. 

W.  41.  Gualano,  283  Fed.  971. 
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diction  of  an  action  in  personam  against  a  foreign  corporation 
not  legally  served.** 

§  6053.  Return.**  The  return  must  show  that  service  on  an 
agent  was  had  in  the  county  where  such  agent  resides,,  where 
service  there  is  essential  under  the  statute.*^  Where  service  on 
a  public  ofScer  is  permissible  only  when  the  corporation  has  been 
authorized  to  do  business  in  the  state,  a  return  of  service  on  such 
officer  must  show  such  authorization.*''  A  return  showing  merely 
service  on  a  named  person  as  agent  of  a  corporation  is  insuffi-  ■ 
eient  under  a  statute  permitting  service  on  an  agent  of  a 
foreign  corporation  in  charge  of  its  business.**  A  return  of 
service  on  a  corporation  by  serving  a  named  person  "as  its 
agent ' '  will  be  construed  to  mean  that  the  officer  knew  that  such 
person  was  the  agent  of  the  corporation.*'  In  Illinois  an  objec- 
tion to  the  return,  which  does  not  appear  upon  the  face  of  the 
proceedings,  but  must  be  shown  by  matters  dehors  the  record, 
must  be  made  by  plea  in  abatement.*"  So  a  return  showing  serv- 
ice on  a  person  as  agent  of  the  defendant  corporation  cannot 
be  quashed  on  motion  supported  by  affidavits  that  the  person 
served  was  not  the  corporation's  agent,  but  the  question  of  his 
agency  is  one  of  fact  to  be  determined  on  an  issue  raised  by 
proper  pleadings,  and  this  is  true  although  the  defendant  did 
not  learn  of  the  judgment  until  after  it  was  entered.*^  In 
Massachusetts  the  insufficiency  of  the  service  as  shown  by  the 
return  may  be  raised  by  motion  to  dismiss.  But  such  a  motion 
lies  solely  on  the  ground  that  upon  the  face  of  the  writ  and  the 
return  there  has  been  no  legal  service.**  A  return  which  omits 
facts  essential  to  show  a  valid  service  may  be  amended  with  the 
permission  of  the  court  by  the  officer  certifying  such  omitted 

44McClamroeh        v.        Southern  &   Hayes,  —  Mass.  — ,   132  N.  E. 

Surety  Co.,  193  Iowa  249,  187  N.  56. 

W.  41.  49  United   Drug    Co.    v.    Cordley 

45  See  also  ?§  3012-3014,  supra.  &  Hayes,  —  Mass.  — ,  132  N.  E. 

46  Leiter  v.  American-La  France  56. 

Fire  Engine   Co.,  86  W.   Va.   599,  BO  Clark    v.    Daniel    Hayes    Co., 

104  S.  E.  56.  215  111.  App.  350. 

47  Leiter  v.  American-La  France  51  Clark  v.  Daniel  Hayes  Co.,  215 
Fire   Engine   Co.,   86  W.   Va.   599,  111.  App.  350. 

104  S.  E.  56.  B2  United  Drug  Co.  v.  Cordley  & 

48  United    Drug    Co.    v.    Cordley       Hayes,  —  Mass.  — ,  132  N.  E.  56. 
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facts  if  he  knows  them  to  be  true.*'  But  such  an  amendment  can 
only  be  made  by  leave  and  under  direction  of  the  court,  and  only 
for  the  purpose  of  making  the  return  conform  to  the  facts.**  As 
between  the  parties  and  their  privies,  the  return  is  conclusive  as 
to  all  matters  which  are  properly  the  subject  of  a  return  by  the 
officer.**  An  amended  return  having  no  foundation  in  law  is 
not  conclusive  on  a  defendant  in  default,  and  may  be  attacked 
on  motion  to  quash  execution.*^  In  some  jurisdictions  extrinsic 
evidence  is  not  admissible  to  show  essential  facts  omitted  from 
the  return.*'' 

§6055.  Objection  to  service  after  removal  of  cause  to  fed- 
eral court.** 


BSBauch  V.  Weber  Flour  Mills 
Co.,  210  Mo.  App.  666,  238  S.  "W. 
581.  As  where  a  return  of  service 
by  serving  an  agent  fails  to  show 
that  he  was  in  charge  of  the  cor- 
poration's business.  United  Drug 
Co.  V.  Cordley  &  Hayes,  —  Mass. 
— ,  132  N.  E.  56. 

84Bauch  v.  Weber  Flour  Mills 
Co.,  210  Mo.  App.  666,  238  S.  W. 
581. 

56  United  Drug  Co.  v.  Cordley  & 


Hayes,  —  Mass.  — ,  132  N.  E.  56. 
B6As  where  it  shows  that  the 
defendant  was  doing  business  in 
the  state  when  it  was  not  within 
the  meaning  of  the  statute.  Bauch 
V.  Weber  Flour  Mills  Co.,  210  Mo. 
App.  666,  238  S.  W.  581. 

67  United  Drug  Co.  v.  Cordley 
&  Hayes,  —  Mass.  — ,  132  N.  E. 
56. 

68  See  §  6051,  supra. 
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CHAPTER  66 

Massachusetts  Trusts  and  Kindred  Associations 

§  6058.  Historical 

§  6059.  Definition   and   nature — In   general. 

§6060.  — Distinguished    from   corporations,    joint   stock    associations    and 

other  associations. 

§  6061.  —  Agreement  as  constituting  partnership. 

§  6063.  Reasons  and  advantages  of  trust  instead  of  corporation. 

§  6064.  Legality — In  general. 

§  6084.  Beneficiaries  of  trust — In  general. 

§  6085.  —  Interest  of  members  or  shareholders  in  trust  property. 

§  6086.  Shares   and   certificates   of   stock — In  general. 

§  6087.  —  Transfer  of  shares. 

§  6090.  Eights  and  duties  of  majority  shareholders  against  minority. 

§  6091.  Duration  and  termination   of  trust. 

§  6092.  Eights,  powers  and  duties  of  trustees — ^In  general. 

§  6093.  —  Power  to  act  singly  and  power  of  majority. 

§  6094.  —  Delegation   of   powers. 

§  6095.  —  Liability    on    contracts. 

§  6103.  —  Actions  by  or  against  trustee. 

§  6104.  —  Eemoval  of  trustee. 

§  6105.  Liability  of  trust  estate. 

§  6106.  Liabilities   of   associates   or   shareholders. 

§  6108.  Eights  of  creditors  or  claimants — Priorities  between  creditors  and 

beneficiaries. 

§  6111.  Applicability  of  Bankruptcy  Act. 

§  6112.  Governmental   control — In   general. 

§  6113.  —  Eegulation  of  business  by  sister  state. 

§  6115.  Taxation. 

§6058.  Historical.  "The  plan  of  transacting  commercial, 
trading,  and  almost  every  other  character  of  business  for  profit 
under  articles  of  trust  *  *  *  -w^as  first  -adopted  and  put  in 
use  in  America  in  the  state  of  Massachusetts,  and  by  reason  of 
that  fact  such  associations  are  usually  denominated  'Massachu- 
setts Trusts,'  although  sometimes  also  called  'business  trusts,' 
'common-law  trusts,'  'voluntary  associations,'  etc."^ 

1  MeOamey  v.  Hollister  Oil  Co., 
—  Tex.  Civ.  App.  — ,  241  S.  W. 
689. 
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§6059.  Definition  and  nature — In  general.^  The  trustees 
representing  the  association,  and  all  of  the  stockholders  therein, 
constitute  a  separate  entity  from  the  same  persons  as  individ- 
uals.* 

§  6060.  —  Distinguished  from  corporations,  joint  stock  asso- 
ciations and  other  associations.  Such  trusts  are  not  corpora- 
tions,* though  they  are  quasi  corporate  in  form.*  Though  a 
Massachusetts  trust  may  be  said  to  be  similar  in  some  respects 
to  a  corporation,  there  are  numerous  and  important  distinctions 
between  them.  "The  former  is  a  creature  of  equity,  the  latter 
of  law.  There  is  no  statute,  nor  is  one  needed,  by  virtue  of 
which  a  trust  may  be  formed.  A  corporation  is  an  artificial 
being;  a  trust  is  no  being  at  all.  A  corporation  is  composed  of 
individuals  who  subsist  as  a  body  politic  under  a  special  denom- 
ination. A  trust  is  an  estate,  the  equitable  title  to  which  is  held 
by  individuals  who  bear  no  contractual  relation  between  them- 
selves, nor  is  it  essential  that  the  trust  be  given  a  special  denom- 
ination. The  stockholders  and  directors  generally  are  not  liable 
for  the  debts  of  a  corporation,  while  the  equitable  owners  and 
trustees  of  a  trust  may  be  liable  for  obligations  incurred  in 
connection  with  the  trust  property,  unless  their  liability  is  lim- 
ited by  special  contract."  ^  A  Massachusetts  trust  is  a  corpora- 
tion within  the  meaning  of  that  word  as  defined  in  the  Kansas 
constitution  and  as  used  in  the  statutes  of  that  state,  where  such 
statutes  arereasonably  applicable  to  organizations  of  that  char- 
acter.'' In  Massachusetts  they  now  have  a  statutory  status  as 
associations,  not  as  trusts  or  partnerships,'  and  they  have  been 
held  to  be  associations  within  the  meaning  of  the  federal  excise 
tax  laws.^  In  Texas  associations  of  this  character  are  held  to 
be  joint-stock  companies,  especially  where  the  trustees  are  sub- 
ject to  the  control  of  the  shareholders.^' 

2  Whether  such  a  trust  is  a  cor-  7  Harris  v.  United  States  Mexico 
poration,  see  §  6060,  infra.                    Oil   Co.,   110   Kan.    532,    204   Pac. 

3  Burnett  v.  Smith,  —  Tex.  Civ.      754. 

App.  — ,  240  S.  W.  1007.  8  Malley    v.    Howard,    281    Fed. 

4  State  V.  Cosgrove,  —  Idaho  — ,  363,  rev'g  judgment  276  Fed.  830. 
210  Pae.  393.  9  See  §  6115,  infra. 

6  Malley    v.    Howard,    281    Fed.  10  McCamey  v.  HoUister  Oil  Co., 

363,  rev'g  judgment  276  Fed.  830.  —  Tex.   Civ.   App.   — ,   241   S.   W. 

6  State  V.  Cosgrove,  —  Idaho  — ,  689.  .  And  see  §  6061,  infra. 
210   Pae.   393. 
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§  6061.  —  Agreement  as  constituting  partnership.*^  Under 
the  Massachusetts  rule  if  the  trustees  act  as  principals  and  are 
free  from  the  control  of  the  certificate  holders,  a  trust  is  cre- 
ated/* but  if  they  are  subject  to  the  control  of  the  certificate 
holders,  it  is  a  partnership.*'  ' '  A  business  trust  in  which  the 
shareholders  are  given  substantial  control  of  the  management 
of  the  trust  property  is  regarded  as  a  partnership,  while  one  in 
which  the  shareholders  have  no  such  control  is  regarded  as  an 
ordinary  trust  the  same  as  the  usual  testamentary  trust. "  **  To 
create  a  trust  which  will  exempt  the  beneficiaries  from  liability 
for  debts  contracted  by  the  trustee  in  his  official  capacity,  the 
trustee  must  have  the  legal  title  and  the  exclusive  right  of  con- 
trol and  management  of  the  trust  property  for  a  term  or  for  the 
accomplishment  of  a  definite  purpose.  It  must  be  made  to  ap- 
pear that  during  that  time  the  cestui  que  trust  can  exercise  no 
power  over  the  property  except  to  receive  the  benefits  and  insist 
upon  the  exercise  of  the  trust  agreement  according  to  its  terms.** 
If  the  beneficiaries  have  the  power,  directly  or  indirectly,  to 
control  the  conduct  of  the  trustee  by  arbitrarily  altering  the  con- 
ditions of  the  trust  or  the  manner  of  its  performance,  the  busi- 
ness enterprise  is  legally  so  much  within  their  control  as  to 
make  them  legally  responsible  to  creditors  with  whom  the  trus- 
tee legally  contracts.**  In  such  cases  the  so-called  trustee  is  in 
fact  only  an  agent  acting  under  the  dominion  of  a  principal.*'' 
So  there  is  a  partnership  under  this  rule  where  the  shareholders 
are  given  power  to  elect  the  trustees,  fill  vacancies,  and  the 

11  See  also  §6106,  infra.  App.  — ,  242   S.   W.   1091;   Geisel 
See  article  ' '  The  Massachusetts       man  v.  Andreson,  —  Tex.  Civ.  App, 

Trust,"  1  Texas  Law  Review  126.  — ,  242  S.  W.  798. 

See    MeCamey    v.    Hollister    Oil  14  State  v.  Cosgrove,  —  Idaho  — , 

Co.,  —  Tex.  Civ.  App.  — ,  241  S.  W.  210   Pae.   393. 

689,    quoting    text    of    9    Fletcher  IS  Morehead  v.  Greenville  Exch. 

Cyc.  Corp.  §6061,  p.   10468,  notes  Nat.  Bank,  —  Tex.  Civ.  App.  — , 

88,  39.  243  S.  "W.  546. 

12  McCamey  v.  Hollister  Oil  Co.,  16  Morehead  v.  Greenville  Exch, 
—  Tex.  Civ.  App.  — ,  241  S.  "W.  Nat.  Bank,  —  Tex.  Civ.  App.  — , 
689.  243   S.  W.  546. 

18  Neville  v.  Gifford,  242  Mass.  17  Morehead  v.  Greenville  Exch, 

124,    136    N.    E.    160;     Howe    v.      Nat;  Bank,  —  Tex.  Civ.  App.  — , 
Chmielinski,  237  Mass.  532,  130  N.       243  S.  W.  546. 
E.    56;    Howe    v.    Wichiita    State 
Bank    &   Trust    Co.,   —   Tex.    Civ. 
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like,^'  or  to  alter  or  amend  the  articles  of  association  in  any 
manner  they  may  deem  expedient.*^  The  articles  of  association 
must  be  looked  to  to  determine  the  question  of  the  power  of  the 
shareholders  in  this  respect,  even  though  the  power  is  never 
exercised.*"  An  allegation  that  a  company  made  a  defendant 
is  an  unincorporated  joint-stock  company  and  that  individual 
defendants  are  members,  stockholders  and  shareholders  thereof, 
is  an  allegation  of  partnership.^^  In  Texas  an  allegation  of 
partnership  can  be  controverted  only  by  a  special  plea  denying 
under  oath  the  fact  of  the  partnership,  and  unless  so  denied,  it 
is  taken  as  confessed.**  An  answer  alleging  that  a  company 
averred  to  be  a  partnership  is  a  trust  is  insufficient  where  it 
does  not  allege  facts  making  it  a  trust,  nor  set  out  the  articles 
of  association  or  declaration  of  trust,  nor  negative  control  of 
the  property  or  the  trustees  by  the  shareholders.*'  In  Texas  a 
common-law  business  trust  is  to  be  treated  as  a  partnership 
association  with  partnership  liabilities,  and  is  liable  as  a  part- 
nership for  debts  incurred  by  the  trustees  in  carrying  on  its 
business.** 

§  6063.  Reasons  and  advantages  of  trust  instead  of  corpora- 
tion.*5 

§6064.  Legality— In  general.  The  right  to  create  an  ex- 
press trust  is  subordinate  to  the  fundamental  principles  of 
equity,  and  if  an  attempt  is  made  to  create  such  a  trust  which 

18  West  Side  Oil  Co.  v.  McDor-  21  Geiselman     v.     Andreson,    

man,  —  Tex.  Civ.  App.  — ;  244  S.  Tex.  Civ.  App.  — ,  242  S.  W.  798. 

W.    167.  22  Geiselman    vj  Andrason,    — 

19  McCanie^  v.  Hollister  Oil  Co.,  Tex.  Civ.  App.  — j  242  S.  W.  798. 

—  Tex.  Civ.  App.  — ,  241  S.  W.  23  Geiselman  v.  Andreson,  — 
689.                                                             Tex.  Civ.  App.  — ,  242  S.  W.  798. 

As  where  they  may  amend  the  24  Stroud    Motor    Mfg.    Co.    v. 

articles  of  the  association  in  any      Gunzer,  —  Tex.  Civ.  App. ,  240 

way  at  any  time  and  may  change  S.  W.  644;  Wells  v.  Mackay  Tele- 

the  association  into  a  corporation.  graph-Cable  Co.,  —  Tex.  Civ.  App. 

Morehead  v.  Greenville  Exch.  Nat.  — ,  239  S.  W.  1001.   And  see  §  6106, 

Bank,  —  Tex.   Civ.  App.  — ,  243  infra. 

S.   W.   546.  26  See  McCamey  v.  Hollister  Oil 

20  McCamey  v.  Hollister  Oil  Co.,  Co.,  —  Tex.  Civ.  App.  — ,  241  S. 

—  Tex.  Civ.  App.  — ,  241  S.  W.  W.  689,  quoting  Sears  on  Trust 
689.  Estates  as  Business  Companies. 
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is  obnoxious  to  those  principles,  the  same  must  fail,  and  the 
relation  of  partnership,  joint-stock  company,  or  principal  and 
agent  necessarily  arises  under  the  rules  of  the  common  law.^® 

§  6084.  Beneficiaries  of  trust — In  general.  The  unit  holders 
of  a  business  trust  may  be  said  to  resemble  to  some  extent  the 
stockholders  of  a  corporation,  but  their  iflghts  and  obligations 
are  not  in  any  sense  the  same.  The  stockholders  control,  through 
the  directors,  the  business  of  the  corporation,  while  the  unit 
holders  of  a  pure  trust  have  no  mutual  rights  and  obligations, 
and  do  not  control  the  action  of  the  trustees.*''  Where  the 
association  is  a  partnership,  a  shareholder  sustiains  a  fiduciary 
relationship  to  his  feUow  shareholders,  and  a  deliberate  viola- 
tion of  such  relationship  to  their  loss  and  his  gain  will  not  be 
sanctioned.  So  where  two  stockholders  who  are  seeking  to  buy 
property  from  the  association  enter  into  a  secret  agreement  that 
if  either  purchases  it  the  transaction  shall  be  treated  as  made 
for  their  joint  account  and  benefit,  and  that  they  shall  share 
equally  in  the  profits  derived  therefrom,  and  one  of  them  votes 
his  stock  in  favor  of  a  sale  to  the  other  and  advocates  and  urges 
such  sale,  without  disclosing  the  existence  of  such  agreement 
to  the  other  shareholders  or  the  trustees,  a  court  of  equity  will 
not  entertain  a  suit  by  him  against  the  other  party  to  the  con- 
tract to  enforce  the  same  by  decreeing  that  a  partnership  exists 
between  them  in  respect  to  such  property,  although  such  other 
party  has  not  been  harmed,  but  generally  benefited  by  the  trans- 
action.'*' 

§  6085.  —  Interest  of  members  or  shareholders  in  trust 
property.  In  an  action  against  shareholders  on  a  note  given 
by  them  for  money  borrowed  to  purchase  equipment  for  the 
use  of  the  association  and  to  foreclose  a  mortgage  on  such  equip- 
ment securing  the  same,  to  which  action  the  association  is  not 
a  party,  they  cannot  set  off  a  claim  for  damages  against  the 
mortgagee  for  negligently  injuring  the  mortgaged  property  in 

26  McCamey  v.  Hollister  Oil  Co.,  28  Howe  v.  Chraielinski,  237 
—  Tex.   Civ.  App.  — ,  241   S.   W.      Mass.  532,  130  N.  E.  56. 

689. 

27  State   V.    Cosgrove,  —   Idaho 
— ,  210  Pae.  393. 
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endeavoring  to  take  possession  of  it  and  for  bad  faith  in  selling 
it  for  less  than  its  reasonable  market  value,  where  they  have  no 
interest  in  such  property  except  through  the  association.  Nor 
can  they  complain  that  the  mortgagee  took  possession  of  and 
sold  the  property  of  the  association.^' 

§6086.  Shares    and    certificates    of    stock — ^In    general.^o 

Where  the  stock  certificates  provide,  that  they  are  subject  to  the 
provisions  and  covenants  contained  in  the  articles  of  association, 
purchasers  of  stock  buy  it  subject  to  the  provisions  of  said 
articles,  and  are  specially  bound  by  provisions  therein  authoriz- 
ing the  trustees  to  conduct  the  business  and  affairs  of  the  com- 
pany, to  purchase  and  acquire  property,  and  to  buy  and  sell 
any  of  the  company's  goods,  material,  etc.^* 

§6087.  — Transfer  of  shares.  A  contract  for  the  sale  of 
stock  is  to  be  distinguished  from  an  executory  contract  to  sell 
it.^*  A  person  induced  to  purchase  stock  by  false  representa- 
tions may  maintain  an  action  against  the  seller  for  damages.'* 
To  warrant  a  recovery  of  damages  for  fraud  and  deceit  in  the 
sale  of  stock,  it  must  be  proven  that  the  fraud  was  committed 
by  the  defendant,  or  with  his  knowledge,  or  by  his  procurement, 
or  with  his  authority  and  consent.**  The  buyer  must  have  re- 
lied on  the  false  representations  and  have  been  induced  by  them 
to  make  the  purchase,  and  he  cannot  recover  where  the  jury  finds 
that  he  would  have  purchased  the  stock  anyway.*^    Statements 

29  Bloeksom  v.  Guaranty  State  months,  and  that  the  stock  re- 
Bank  &  Trust  Co.,  —  Tex.  Civ.  mained  the  property  of  the  sellers 
App.  — ,  241  S.  W.  315.  until   it   was   so    taken   and   paid 

80  Applicability     of     Blue     Sky  for,  and  hence  that  they  were  not 

Laws,  see  §  6112,  infra.  estopped   to  recover  the   purchase 

31  Lucky  Pat  Oil  &  Gas  Ass  'n  price  because  they  accepted  divi- 
V.  Cox,  —  Tex.  Civ.  App.  — ,  230  dends  paid  on  the  stock  in  the 
S.  W.  858,  rev'd  on  other  grounds,  meantime.  Minehew  v.  Hankins, 
—  Tex.  Com.  App.  — ,  241  S.  W.  —  Tex.  Civ.  App.  — ,  236  S.  W. 
105.  547. 

32  Evidence  held  to  sustain  a  38  Mohon  v.  Streety,  —  Tex.  Civ. 
finding   that   a   contract   was   not  App.  — ,  243  S.  W.  724. 

a  sale  of  stock,  nor  an  option  to  34  Mohon  v.  Streety,  —  Tex.  Civ. 

purchase  it,  but  was  an  executory  App.  • — ,  243  S.  W.  724. 

contract  to  sell  it,  that  is,  an  ex-  35  Mohon    v.    Streety,    —    Tex. 

ecutory  contract  to  take  and  pay  Civ.  App.  — ,  243  S.  W.   724. 
cash    for    it    at    the    end    of    six 
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as  to  the  future  outcome  of  the  company's  business  are  expres- 
sions of  opinion  and  not  actionable.'®  Where  a  person  pur- 
chases stock  in  a  common-law  company  and  pays  for  it  as  a  result 
of  a  representation  by  the  seller  that  the  law  has  been  complied 
with  in  every  particular,  when  in  fact  no  application  has  been 
made  for  permission  to  sell  it,  as  required  by  the  Blue  Sky  Law, 
and  no  stock  has  been  or  can  be  issued  or  delivered  to  him,  he 
may  recover  back  what  he  has  paid  in  an  action  for  money  had 
and  received.^''  Such  a  representation  is  a  representation  as  to 
an  alleged  existing  fact,  and  not  a  representation  as  to  a  ques- 
tion of  law.'*  A  person  who  purchases  stock  as  a  result  of  such 
a  false  representation,  and  partly  performs  the  contract  is  not 
in  pari  delicto,  where,  on  discovery  of  the  facts,  he  promptly 
abandons  the  enterprise  and  rescinds  the  contract  before  the 
same  is  consummated,  and  where  it  is  his  investigations  that 
lead  to  the  conviction  that  the  formation  of  the  company  and  the 
sale  of  its  stock  is  illegal,  and  thereby  prevent  the  organization 
of  the  company  from  being  completed  and  the  business  carried 
out  in  violation  of  law.'* 

§6090.  Rights  and  duties  of  majority  shareholders  against 
minority.*" 

§  6091.  Duration  and  termination  of  trust.  Where  trustees 
sold  land  belonging  to  the  estate  subject  to  a  bonded  indebted- 
ness so  that  it  became  their  duty  to  look  after  the  payment 
of  the  bonds  and  to  protect  the  property  securing  them  from 
adverse  titles,  it  was  held  that  their  trusteeship  as  to  such  land 
was  not  terminated  by  such  sale,  and  a  suit  could  thereafter  be 

SBMohon    V.    Streety,    —    Tex.  third  person  as  to  such  stock,  as  a 

Civ.  App.  — ,  243  S.  W.  724.  result    of    which    the    latter    also 

87  Schmidt    v.    Stortz,    208    Mo.  bought  some,  was  held  not  to  de- 

App.   439,   236   S.   W.   694.  prive  him  of  his  right  to  recover. 

PlaintifC    held    to    have    bought  Schmidt   v.   Stortz,   208   Mo.   App. 

stock  in   a   common-law   company,  439,  236  S.  W.  694. 

and  not  merely  an  interest  in  oil  38  Schmidt    v.    Stortz,    208    Mo. 

leases       owned       by       defendant.  App.  439,  236  S.  W.  694. 

Schmidt   v.    Stortz,   208   Mo.   App.  S9  Schmidt    v.    Stortz,    208    Mo. 

439,   236   S.   W.   694.  App.  439,  236  S.  W.  694. 

The  fact  that  the  purchaser  had  40  Eight  of  minority  to  sue  for 

doubts   as   to    the   legality   of  the  dissolution  or  for  the  appointment 

company,  and  that  he  spoke  to  a  of  a  receiver,  see  §  6091,  infra. 
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brought  against  them  involving  the  title  to  such  land  and  that  a 
judgment  therein  would'bind  the  company.*^ 

Except  in  extreme  cases,  minority  stockholders  cannot  sue 
t'o  dissolve  the  association  unless  authorized  by  statute.*^  Such 
an  association  will  not  be  dissolved,  its  affairs  wound  up,  and 
its  assets  distributed,  contrary  to  the  terms  of  the  declaration 
of  trust,  at  the  instance  of  minority  stockholders  at  least  in  the 
absence  of  a  very  clear  showing  of  necessity.*^ 

The  possession  of  the  trustees  will  not  be  interfered  with  by 
the  appointment  of  a  receiver  unless  there  is  real  danger  from 
their  misconduct.**  A  receiver  should  not  be  appointed  where 
there  is  another  and  safe  or  expedient  remedy,  or  when  the 
court  can  find  another  less  stringent  means  of  protecting  the 
property.**  That  the  court  removes  the  trustees  named  in  the 
declaration  of  trust  does  not  justify  it  in  appointing  a  receiver, 
since  it  may  appoint  others.*^  Mere  general  allegations  of  dis- 
honesty and  fraudulent  designs  on  the  part  of  the  trustees, 
without  alleging  any  specific  facts,  are  insufiicient  to  justify  the 
appointment  of  a  receiver.*''  The  appointment  of  a  receiver  is 
merely  an  ancillary  remedy,  and  can  never  be  the  main  purpose 
of  a  suit.** 

§  6092.  Rights,  powers  and  duties  of  trustees — In  general. 

Where  the  articles  of  association  give  the  trustees  power  to 
conduct  the  business  of  the  association,  their  duties  are  analo- 
gous to  directors  »of  a  corporation,  or  managing  of&cers.**  The 
trustees  of  a  pure  trust  are  said  by  some  authorities  to  be 

41  Houston  Oil  Co.  of  Texas  v.  46  Phoenix  Oil  Co.  v.  McLarren, 
Village  Mills  Co.,  —  Tex.  Com.  —  Tex.  Civ.  App.  — ,  244  S.  W. 
App.  — ,  241  S.  "W.  122,  lev'g  —       830. 

Tex.  Civ.  App.  — ,  186  S.  "W.  785.  47  Phoenix  Oil  Co.  v.  McLarren, 

42  Burnett  v.  Smith,  —  Tex.  Civ.  —  Tex.  Civ.  App.  — ,  244  S.  W. 
App.  — ,  240  S.  W.  1007.  830. 

43  Phoenix  Oil  Co.  v.  McLarren,  48  Phoenix  Oil  Co.  v.  McLarren, 

—  Tex.  Civ.  App.  — ,  244  S.  "W.  —  Tex.  Civ.  App.  — ,  244  S.  W. 
830.  830;    Burnett    v.    Smith,    —    Tex. 

44  Phoenix  Oil  Co.  v.  McLarren,       Civ.  App.  — ,  240  S.  W.  1007. 

—  Tex.  Civ.  App.  — ,  244  S.  W.  49  West  Side  Oil  Co.  v.  MeDor- 
830.                                                                man,   —   Tex.    Civ.    App.   — ,    244 

45  Phoenix  Oil  Co.  v.  McLarren,       S.  W.  167. 

—  Tex.   Civ.  App.  — ,   244   S.   W. 
830. 
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analogous  to  the  directors  of  a  corporation,  but  there  is  an 
essential  distinction  between  them,  founded  on  the  very  nature 
of  things.  The  trustee  "is  the  owner  of  the  property  and  deals 
with  it  as  principal,  as  owner  and  as  master,  subject  only  to  ah 
equitable  obligation  to  account  to  some  persons  to  whom  he 
stands  in  the  relation  of  trustee,  who  are  his  cestuis  que  trustent. 
A  director  never  enters  into  a  contract  for  himself,  but  he  enters 
into  contracts  for  his  principal ;  i.  e.,  for  the  company  of  whom 
he  is  a  director  and  for  whom  he  is  acting. ' '  And  the  liabilities 
of  a  trustee  and  of  a  director  are  not  similar.^"  The  trustees 
take  the  legal  title  to  the  trust  property ;  ^^  and  where  they  are 
given  the  absolute  control  and  management  of  the  company's 
business  and  affairs,  they  have  a  right  to  the  custody  of  its 
assets. ^^  Although  such  an  association  is  held  to  be  a  partner- 
ship, the  general  power  of  one  partner  as  agent  to  bind  the  other 
members  of  the  firm  does  not  control  where  the  articles  of 
agreement  place  the  power  of  conducting  the  business  in  the 
trustees  and  prescribe  their  duties  and  powers,  but  in  such 
case  the  powers  will  be  such  as  are  fixed  by  the  articles.^'  Acts 
of  the  trustees  within  the  scope  of  the  powers  conferred  upon 
them  by  the  articles  bind  the  association  and  the  stockholders.^* 
Trustees  of  an  oil  company  formed  for  the  purpose  of  pur- 
chasing lease  contracts  for  oil  and  gas  purposes  and  to  own,  hold 
and  mine  lands  supposed  to  contain,  or  containing  oil  and  gas, 
were  held  to  have  authority  to  enter  into  an  enforceable  con- 
tract to  convey  a  half  interest  in  property  owned  by  the  corpora- 
tion to  the  end  that  oil  should  be  produced  thereon  in  accordance 
with  the  purposes  of  the  association.^*  Where  the  trustees  of 
an  oil  company  are  given  power  to  sell  the  trust  property  in 
due  course  of  business,  they  may  sell  all  of  it  to  another  com- 
pany, where  it  becomes  impossible  to  raise  money  to  develop 
the  company's  property  because  of  the  failure  to  find  oil  or  gas 

60  State    V.    Cosgrove,    —   Idaho  maii,  ■ —  Tex.  Civ.  App.  — ,  244  S 

— ,  210  Pae.  393.  W.  167. 

Bl  Greenlee    v.    Consolidated    Oil  64  West   Side  Oil  Co.  v.  McDor 

Co.,  —  Tex.   Civ.  App.  — ,  241  S.  man,  —  Tex.  Civ.  App.  — ,  244  S, 

W.  599.  W.   167. 

62  Phoenix  Oil  Co.  v.  McLarren,  66  West  Side  Oil  Co.  v.  MeDor 

—   Tex.   Civ.   App.   — ,   244  S.   W.  man,  —  Tex.  Civ.  App.  — ,  244  S, 

830.  .  W.  167. 

68  West  Side  Oil  Co.  v.  MeDor- 
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on  adjoining  property,  and  they  therefore  decide  to  abandon 
the  enterprise.^^  And  a  stockholder  ratifies  such  a  sale  where 
he  refuses  to  accept  an  offer  by  the  trustees  and  the  purchaser 
to  rescind  it,  and  to  place  the  parties  thereto  in  the  position  they 
occupied  before  it  was  made,  or  where  he  brings  a  suit  based 
on  the  validity  of  the  contract.®''  Ratification  by  a  shareholder 
of  a  contract  made  by  the  trustees  places  him  in  the  same  rela- 
tion to  it  as  if  he  had  expressly  agreed  to  it  in  the  beginning,  and 
he  is  only  entitled  to  such  an  interest  in  the  proceeds  of  the 
sale  as  the  contract  gives  him.**  Trustees  may  ratify  a  contract 
entered  into  irregularly  where  they  have  authority  to  make  such 
a  contract.*'  Such  an  association  is  governed  by  the  same 
principles  of  ratification  as  individuals.  It  is  necessary  to  show 
knowledgfe  or  facts  from  which  it  may  be  inferred  or  presumed 
in  order  to  find  ratification  by  implication  or  by  accepting  the 
benefits  of  a  contract  or  by  a  failure  to  disaffirm  it.®" 

A  court  may,  in  a  proper  case,  require  trustees  to  give  bond 
for  the  faithful  performance  of  their  duties.*^ 

§6093.  — Power   to    act    singly   and   power   of  majority. 

Where  the  declaration  of  trust  authorizes  two  out  of  three 
trustees  to  bind  the  association,  and  an  action  is  brought  against 
two  of  them,  a  judgment  against  them  will  bind  the  company.®" 
And  even  if  the  two  sued  were  not  authorized  to  act  without  the 
third,  it  will  be  presumed  on  collateral  attack  on  such  a  judg- 
ment that  they  had  secured  sufficient  authority  to  defend  said 
action  on  behalf  of  the  company  in  the  absence  of  a  showing  to 
the  contrary  and  where  it  was  alleged  in  the  complaint  in  such 
action  that  the  defendants  therein  named  were  the  only  persons 

BeOox  V.  Lueky  Pat  Oil  &  Gas  69  West  Side  Oil  Co.  v.  McDor- 

Ass'n,  —  Tex.  Com.  App.  — ,  241  man,  —  Tex.  Civ.  App.  — ,  244  S. 

S.  W.  105,  rev'g  judgment  —  Tex.  W.  167. 

Civ.   App.   — ,   230    S.    W.    858    on  60  West  Side  Oil  Co.  v.  McDor- 

other  grounds.  man,   —    Tex.    Civ.    App.   — ,    244 

67  Cox  v.  Lueky  Pat  Oil  &  Gas  S.  W.  167. 

Ass  'n,  —  Tex.  Com.  App.  — ,   241  61  Phoenix  Oil  Co.  v.  McLarren, 

S.  W.  105,  rev  'g  judgment  —  Tex.  —  Tex.   Civ.  App.  — ,   244   S.  W. 

Civ.  App.  — ,  230  S.  W.  858.  830. 

68  Cox  V.  Lucky  Pat  Oil  &  Gas  62  Houston  Oil  Co.  of  Texas  v. 
Ass'n,  —  Tex.  Com.  App.  — ,  241  Village  Mills  Co.,  —  Tex.  Com. 
S.  W.  105,  rev'g  —  Tex.  Civ.  App.  App.  — ,  241  S.  W.  122,  rev'g  — 
— ,  230  S.  W.  858.  Tex.  Civ.  App.  — ,  186  S.  W.  785. 
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who  had  any  interest  in  the  land  involved  or  who  were  authorized 
to  manage  the  same.^*  Although  the  articles  require  contracts 
to  be  made  by  a  vote  of  a  majority  of  the  trustees  at  a  meeting, 
a  contract  made  by  one  of  their  number,  which  is  beneficial  to 
the  company  and  within  the  power  of  the  trustees  to  make,  will 
be  enforced,  where  a  majority  of  the  trustees  subsequently  assent 
to  or  acquiesce  in  it  and  accept  the  benefits  of  it,  with  knowl- 
edge of  the  facts,  especially  where  formal  meetings  or  votes  are 
not  customarily  had  in  the  transaction  of  the  business  of  the 
concern.^*  Trustees  may  ratify  by  acquiescence  without  a  meet- 
ing regularly  called  or  any  formal  action.*^  And  where  no 
formal  meetings  are  held,  and  it  is  the  custom  to  consult  the 
individual  trustees,  their  assent  so  obtained  is  sufficient  for 
ratification.*®  Ratification  by  trustees  cannot  be  implied  from 
their  failure  to  disaffirm,  unless  they  had  actual  knowledge,  but 
if  their  ignorance  was  due  to  negligence  or  inattention  in  the 
discharge  of  their  duties,  an  estoppel  under  proper  circum- 
stances may  be  urged  against  the  company.®''  Where  the  act  is 
beneficial  to  the  association,  a  presumption  of  ratification  on  its 
part  will  arise  from  slight  circumstances.®' 

§  6094.  —  Delegation  of  powers.  So  long  as  the  trustees 
purport  to  act  as  such,  they  are  charged  with  the  duty  of  man- 
aging the  trust  estate  themselves.  They  may  employ  the  neces- 
sary labor  and  help  for  that  purpose,  but  the  persons  so  em- 
ployed must  at  all  times  be  subject  to  their  control.  So  they 
cannot,  divest  themselves  of  the  authority  to  control  and  man- 
age the  property  and  business  affairs  of  the  trust  estate  by  em- 
ploying a  general  manager  for  that  purpose.®^    And  the  trustees 

63  Houston  Oil  Co.  of  Texas  v.  man,  —  Tex.  Civ.  App.  — ,  244  S. 
Village    Mills    Co.,   —    Tex.    Com.       W.  167. 

App.  — ,   241  S.  W.   122,  rev'g  —  67  West  Side  Oil  Co.  v.  McDor- 

Tex.  Civ.  App.  — ,  186  S.  W.  785.  man,  —  Tex.  Civ.  App.  — ,  244  S. 

64  West  Side  Oil  Co.  v.  McDor-  W.  167,  citing  4  Fletcher  Cyc. 
man,  —  Tex.  Civ.  App.  — ,  244  S.  Corp.  §  2183,  relating  to  officers  of 
W.  167.  corporations. 

65  West  Side  Oil  Co.  v.  McDor-  68  West  Side  Oil  Co.  v.  McDor- 
man,  —  Tex.  Civ.  App.  — ,  244  S.  man,  —  Tex.  Civ.  App.  — ,  244  S. 
W.    167,    citing    4    Fletcher    Cyc.  W.  167. 

Corp.  §  2188,  relating  to  officers  of  69  Phoenix  Oil  06.  v.  McLarren, 

corporations.  — ■  Tex.   Civ.   App.   — ,  244  S.  W. 

66  West  Side   Oil  Co.  v.   McDor-       830. 
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of  one  company  cannot  engage  in  a  partnership  with  the  trustees 
of  another  company,  and  thereby  divest  themselves  of  the  per- 
sonal duty  to  manage  and  control  the  business  of  the  trust 
estate  confided  to  their  care.  In  any  such  partnership  there 
would  necessarily  be  some  control  and  management  of  the  affairs 
of  one  company  by  the  trustees  of  the  other.™ 

§6095.  — Liability  on  contracts.  Even  where  the  declara- 
tion of  trust  specifically ,  provides  that  trustees  shall  not  be 
personally  liable  for  the  debts  of  the  trust  estate,  they  are 
liable  as  principals  to  third  persons  dealing  with  them  with- 
out notice  of  such  limitation.'^  Where  persons  who  proposed 
to  form  a  corporation  to  build  and  operate  a  hotel  when  all  of 
stock  thereof  had  been  sold,  organized  a  trust  estate,  elected 
themselves  trustees  and  officers,  and  proceeded  to  try  to  sell  the 
corporate  stock,  it  was  held  that  they  were  liable  as  partners 
for  any  debts  incurred  by  one  of  their  number  in  the  organiza- 
tion of  the  corporation,  at  least  as  to  creditors  who  had  no 
notice  of  a  provision  in  the  trust  agreement  exempting  them 
from  personal  liability.'*  If  a  person  employed  by  the  trustees 
as  general  manager  of  the  company  is  wrongfully  discharged, 
his  remedy  is  by  an  action  for  damages,  and  he  has  no  right 
to  refuse  to  vacate  his  position  or  to  refuse  to  deliver  the  books 
and  funds  of  the  company  to  the  trustees  on  demand." 

§  6103.  —  Actions  by  or  against  trustee.  Since  the  trustees 
are  the  owners  of  the  legal  title  of  the  property  of  the  associa- 
tion, they  may  sue  and  recover  judgment  in  their  own  names 
for  the  purchase  price  of  property  sold  by  it.'*  "Where  a  suit 
in  a  federal  court  is  brought  against  a  company  as  a  joint  stock 
association  and  certain  named  individuals  in  their  representative 
capacity  as  trustees,  or,  in  other  words,  where  the  purpose  is  to 

70  Phoenix  Oil  Co.  v.  MeLarren,  78  Phoenix  Oil  Co.  v.  MeLarren, 
—  Tex.  Civ.  App.  — ,  244  S.  W.  —  Tex.  Civ.  App.  — ,  244  S.  W. 
830.  830. 

71  Graham  Hotel  Corp.  v.  74  Greenlee  v.  Consolidated  Oil 
Leader,  —  Tex.  Civ.  App.  — ,  241  Co.,  —  Tex.  Civ.  App.  — ,  241  S. 
S.  W.  700.  W.  599. 

72  Graham       Hotel       Corp.       v. 
Leader,  —  Tex.  Civ,  App.  — ,  241 

s.  w.  mo. 
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sue  the  trust  estate  in  the  person  of  said  trustees,  and  it  is 
alleged  that  the  plaintiff  knows  of  no  other  shareholders  or 
persons  interested  in  the  company  except  said  trustees,  and  it 
appears  that  diversity  of  citizenship  exists  between  the  plaintiff 
and  said  trustees,  the  court  has  jurisdiction  on  the  ground  of 
diversity  of  citizenship^^  A  trustee  is  a  proper  party  defendant 
to  a  suit  on  a  guaranty  executed  by  a  director  of  the  association, 
where  he  is  liable  thereon  either  individually  or  in  his  representa- 
tive capacity,  and  such  director  is  not  an  unnecessary  or  im- 
proper partyJ^  In  Texas,  where  the  association  is  a  joint  stock 
company,  an  action  on  a  guaranty  executed  on  its  behalf  by  one 
of  its  directors  guaranteeing  payment  of  an  indebtedness  of 
another  company  for  goods  sold  to  it,  is  properly  brought  in  the 
county  where  the  goods  were  sold  and  the  cause  of  action  arose. 
And  where  the  trustees  and  the  director  who  executed  the  con- 
tract are  properly  joined  as  defendants,  the  action  may  be 
brought  in  the  county  where  any  of  them  reside.'"  In  that 
state  an  action  by  stockholders  against  several  trustees  to  re- 
cover money  belonging  to  the  association  alleged  to  have  been 
misappropriated  by  them  is  properly  brought  in  a  county  where 
some  of  the  defendants  reside  although  the  others  reside  else- 
where.''* In  an  action  on  a  note  against  three  trustees  in  which 
two  of  them  confessed  judgment,  an  answer  filed  by  the  third 
trustee  alleging  that  there  was  no  consideration  for  the  note,  or 
at  least  that  the  consideration  has  failed  to  a  considerable  ex- 
tent through  the  manipulations  of  the  plaintiff,  and  that  the 
other  trustees  were  subservient  to  the  will  of  the  plaintiff  and 
were  conniving  with  him  to  wreck  the  association  in  order  to 
deprive  the  answering  trustee  of  his  valuable  interest  therein, 
was  held  to  state  a  defense.''®  Trustees  and  members  sued  as 
partners  cannot  testify  that  they  are  not  partners  but  are 
limited  in  their  testimony  to  facts  which  tend  to  show  that  no 
partnership  exists.  Whether  such  facts  do  or  do  not  show  that 
a  partnership  exists  is  for  the  court  to  decide.'" 

76  Houston   Oil   Co.   of   Texas  v.  —  Tex.    Civ.   App.  — ,  240   S.  W. 

Village    Mills    Co.,   —   Tex.    Com.  326. 

App.  — ,  241  S.  W.  122,  rev'g  —  78  Burnett    v.    Smith,    —    Tex. 

Tex.  Civ.  App.  — ,  186  S.  W.  785.  Civ.  App.  — ,  240  S.  W.  1007. 

76  Moss  v.  Eepublie  Supply  Co.,  79  McMillan  v.  Greenamyer,  53 
—  Tex.  Civ.  App.  — ,  240  S.  W.  Cal.  App.  13,  .199  Pae.  841;  s.  e., 
326.  50  Cal.  App.  601,  195  Pae.  734. 

77  Moss  V.  Eepublie  Supply  Co.,  80  Graham       Hotel       Corp.       v. 
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§  6104.  —  Removal  of  trustee.*^  A  court  of  equity  has  power 
to  remove  trustees  upon  a  proper  showing  of  fraud  or  unfitness 
on  their  part,  even  though  the  declaration  of  trust  does  not  re- 
serve to  the  shareholders  the  right  to  remove  them.**  Where  a 
court  removes  trustees,  it  has  no  power  to  declare  that  they  shall 
never  at  any  time  in  the  future  be  eligible  to  selection,  election 
or  appointment  as  trustees  or  officers  of  the  company.**  The 
rule  that  equity  will  hot  permit  a  trust  to  fail  for  want  of  a 
trustee  applies  to  trusts  of  this  character,  and  where  the  court 
removes  trustees  of  such  a  trust  it  may  appoint  new  ones.** 

§  6105.  Liability  of  trust  estate.*^  It  is  provided  by  statute 
in  Massachusetts  that  such  an  association  may  be  sued  in  an 
action  at  law  for  debts  and  other  obligations  or  liabilities  con- 
tracted or  incurred  by  the  trustees  or  their  duly  authorized 
agents,  or  by  any  duly  authorized  officer  of  the  association,  in 
performance,  of  their  respective  duties  under  the  declaration  of 
trust,  and  for  any  damages  resulting  from  the  negligence  of 
such  trustees,  agents  or  officers  acting  in  the  performance  of 
their  respective  duties,  and  that  its  property  shall  be  subject 
to  attachment  and  execution  in  like  manner  as  if  it  were  a  cor- 
poration, and  that  service  of  process  upon  one  of  its  trustees 
shall  be  sufficient.*^  In  Texas,  service  on  one  of  three  trustees, 
who  have  the  management  of  the  association  and  authority  to  act 
for  it  in  all  legal  proceedings  and  suits,  is  sufficient  to  bring 
in  the  association.*'  In  that  state  an  action  against  an  asso- 
ciation as  a  joint  stock  association  and  certain  of  its  members  as 
partners  is  properly  dismissed  as  to  the  association  where  it  was 
not  served  and  has  not  answered.**  And  if  the  individual  de- 
Leader,  —  Tex.  Civ.  App.  — ,  241  85 A  "Theory  of  the  Liability 
S.  W.  700.                                                 of  Trust  Estates  for  the  Contracts 

81  Appointment  of  receiver,  see  and  Torts  of  the  Trustee, ' '  is  the 
§  6091,  supra.  subject    of   an    article    by    Harlan 

88  Phoenix  Oil  Co.  v.  McLarren,      ¥.  Stone  in  22  Columbia  Law  Ee- 

—  Tex.   Civ.  App.  — ,  244  S.  W.      view  527. 

830;    Burnett    v.    Smith,    —    Tex.  86Malley   v.   Howard,   281   Fed. 

Civ.  App.  — ,  240  S.  "W.  1007.  363,  rev'g  judgment  276  Fed.  830. 

88Kibby  v.  Leon,  —  Tex.  Civ.  87  Moss  v.  Republic  Supply  Co., 

App.  — ,  241  S.  W.  1064.  —  Tex.   Civ.  App.  — ,  240   S.  "W. 

84  Phoenix  Oil  Co.  v.  MeLarren,  326. 

—  Tex.  Civ.  App.  — ,  244  S.  "W.  88  Geiselman  v.  Andreson,  — 
830;  Burnett  v.  Smith,  —  Tex.  Tex.  Civ.  App.  — ,  242  S.  "W.  798. 
Civ.  App.  — ,  240  S.  W.  1007. 
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fendants  know  that  the  association  has  not  been  served  and  has 
not  answered,  they  waive  any  resulting  defect  of  parties  by  fail- 
ing to  plead  it  in  limine  under  oath.™ 

The  association  and  its  stockholders  are  bound  by  a  note  and 
trust  deed  executed  by  its  secretary  and  treasurer  for  the  pur- 
chase price  of  material  needed  and  used  by  it  in  carrying  on  its 
business,  where  he  is  also  the  general  manager  of  the  company 
and  conducted  in  its  behalf  the  negotiations  leading  up  to  the 
purchase,  and  the  other  officers  are  nonresidents,  even  though 
the  articles  of  association,  which  are  referred  to  in  the  trust 
deed,  expressly  limit  the  power  of  any  officer  to  bind  the  trustees 
or  stockholders.'"  And  where  the  secretary-treasurer  of  an  oil 
company  is  also  its  general  manager,  in  exclusive  charge  of  its 
leasehold  interests,  the  association  is  bound  by  contracts  made 
by  him  for  drilling  wells  on  the  leased  land,  although,  under  the 
articles  of  association,  the  management  of  the  company's  affairs 
was  placed  exclusively  in  a  board  of  trustees,  and  the  secretary- 
treasurer  as  such  had  no  authority  to  bind  it  by  contracts, 
especially  where  the  trustees  acquiesced  in  his  acting  as  man- 
ager.'^ A  showing  on  the  minutes  that  a  person  has  been  ap- 
pointed general  manager  is  not  necessary  to  make  him  such.®* 

§6106.  Liabilities  of  associates  or  shareholders.'^  Where 
the  shareholders,  and  trustees  voluntarily  adopt  a  partnership 
form  of  association,  their  substantive  obligations  as  shareholders 
are  to  be  determined  by  the  law  applicable  to  ordinary  partner- 
ships.'* Shareholders  are  personally  liable  to  •  creditors  with 
whom  the  trustees  officially  contract,  where  the  trustees  are 
under  the  control  of  the  shareholders.'^  The  Texas  statutes 
exclude  power  to  create  a  trust  by  a  joint  trust  or  stock  associa- 

89  Geiselman  v.  Andreson,  —  98  Possible  partnership  liability 
Tex.  Civ.  App.  — ,  242  S.  W.  798.  under    the    business    trust    is    the 

90  Howe  V.  Wichita  State  Bank  subject  of  an  article  in  56  Amer- 
&  Trust  Co.,  —  Tex.  Civ.  App.  — ,  ican  Law  Beview  826. 

242  S.  W.  1091.  94  Neville  v.  Gifford,  242  Mass. 

91  Banner  Oil  &  Gas  Co.  v.  Gor-      124,  136  N.  B.  160. 

don,  —  Tex.  Civ.  App.  — ,  235  S.  98  Morehead  v.  Greenville  Exch. 

W.  945.  Nat.  Bank,  —  Tex.  Civ.  App.  — , 

98  Banner  Oil  &  Gas  Co.  v.  Got-  243  S.  W.  546;   Howe  v.  Wichita 

don,  —  Tex.  Civ.  App.  — ,  235  S.  State  Bank  &  Trust  Co.,  —  Tex. 

W.  945.  Civ.  App.  — ,  242  S.  W.  1091. 
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tion,  in  which  it  is  sought  to  limit  the  liability  of  stockholders.'® 
The  statutes  of  that  state  relating  to  corporations  and  limited 
partnerships  are  the  only  ones  which  provide  for  and  allow  a 
limitation  of  the  individual  liability  of  the  members  of  any  asso- 
ciation of  persons  formed  to  transact  business  for  profit  for  the 
debts  legally  incurred  by  the  association."'  And  persons  asso- 
ciating themselves  together  for  the  purpose  of  carrying  on  such 
a  business  enterprise  are  jointly  and  severally  liable  for  debts 
contracted  in  carrying  on  such  business,  unless  the  association  is 
organized  as  a  limited  partnership  or  a  corporation  under  the 
statutes  providing  for  such  organizations,  or  special  contracts 
with  those  with  whom  the  association  deals  that  only  the  funds 
and  property  of  the  association  shall  be  liable.'*  And  it  has  been 
held  that  even  if  the  articles  of  association  do  not  create  a  part- 
nership nor  a  joint  stock  company,  where  they  vest  the  manage- 
ment of  the  association  in  the  hands  of  the  trustees  and  express- 
ly autfiorize  them  to  incur  indebtedness,  the  shareholders  are 
liable  for  debts  so  incurred  under  the  rules  of  law  applicable 
to  the  relationship  of  principal  and  agent." 

Provisions  in  the  articles  of  association  or  the  declaration  of 
trust  expressly  depriving  the  trustees  of  power  to  make  any 
contract  imposing  a  personal  liability  on  the  shareholders  can- 
not bind  persons  dealing  with  the  trustees  without  notice  of 
them.^  The  legal  effect  of  such  a  contract  cannot  be  affected  by 
the  undisclosed  intention  of  the  trustee  not  to  bind  himself  or 
the  other  trustee,  who  were  also  sole  shareholders,  personally.* 

96  West  Side  Oil  Co.  v.  MeDor-  companies,  and  their  members  are 

man,  —  Tex.  Civ.  App.  — ,  244  S.  held  to  be  liable  for  debts  so  in- 

W.  167.  curred  by  the   trustees   under  the 

97MeCamey  v.  Hollister  Oil  Co.,  statutes     relating     to     unineorpo- 

—  Tex.   Civ.  App.  — ,  241   S.  W.  rated    joint    stock    companies    or 

689.  associations.     McCamey  v.  Hollis- 

98  Stroud .  Motor    Mfg.     Co.    v.  ter  Oil  Co.,  —  Tex.  Civ.  App.  — , 

Gunzer,  —  Tex.  Civ.  App.  — ,  240  241  S.  W.  689. 

S.  W.  644;  Wells  v.  Mackay  Tele-  99  McCamey  v.  Hollister  Oil  Co., 

graph-Cable  Co.,  —  Tex.  Civ.  App.  —  Tex.   Civ.  App.  — ,  241   S.   W. 

— ,  239  S.  W.  1001.  689. 

Associations     created  ,  under     a  1  Neville    v.    GiSord,   242   Mass. 

trust  ■  agreement   giving   the   trus-  124,   136  N.  E.   160;   Morehead  v. 

tees  power  to  manage  the  affairs  Greenville    Exch.    Nat.    Bank,    — 

of    the    company     and    expressly  Tex.  Civ.  App.  — ,  243  S.  W.  546. 

authorizing  them  to  incur  indebt-  2  Neville    v.    Gifford,    242    Mass. 

edness  are  held  to  be  joint  stock  124,  136  N.  E.  160. 
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Nor  will  the  fact  that  a  contract  made  between  the  .trustee  and 
such  a  third  person  is  signed  with  the  name  of  the  association 
' '  by  L.,  Trustee, ' '  affect  such  person 's  rights,  although  such 
signature  would  not  bind  the  association  if  it  were  a  trust.* 

Where  the  association  is  a  partnership,  the  members  are  liable 
jointly  and  severally  for  its  obligations,*  and  such  liability  is  a 
primary  and  not  a  secondary  one.*  Under  the  Texas  statute  an 
action  may  be  brought  against  some  of  the  shareholders  who 
are  so  liable  without  joining  the  others.* 

§  6108.  Bights  of  creditors  or  claimants — Priorities  between 
creditors  and  beneficiaries.  A  lien  given  by  the  association  to 
an  officer  and  member  is  valid  where  the  transaction  is  free  from 
fraud,  bad  faith  or  imposition,  especially  as  against  a  creditor 
who  has  recognized  and  contracted  with  reference  to  it.'' 

§6111.  Applicability  of  Bankruptcy  Act.  'A  Massachusetts 
trust  may  be  adjudged  a  bankrupt.*  A  petition  praying  that 
certain  named  individuals,  "co-partners  trading  as  an  alleged 
common-law  trust"  be  adjudged  bankrupts  was  held  not  to  show 
with  sufficient  clearness  that  the  defendants  were  subject  to  the 
Bankruptcy  Act,  in  that  it  failed  to  show  clearly  whether  they 
were  partners,  or  whether  the  relationship  of  the  parties  was 
that  of  beneficiaries  and  trustees  of  an  express  trust,  or  that  of 
associates,  without  personal  liability,  in  an  unincorporated  com- 
pany, and  hence  to  be  insufficient  to  warrant  an  adjudication.^ 

§  6112.  Governmental  control — In  general.  Such  trusts  are 
now  regulated  by  statute  in  Massachusetts.^"    They  are  generally 

3  Neville    v.    GifEord,    242    Mass.  was  not  a  primary   one,   but  was 

124,  136  N.  E.  160.  purely  collateral  and  secondary. 

4Geiselinau     v.     Andreson,     —  6  Wells    v.    Mackay    Telegraph- 

Tex.  Civ.  App.  — ,  242  S.  W.  798;  Cable   Co.,  —  Tex.   Civ.  App.  — , 

Wells  v.  Maekay   Telegraph-Cable  239  S.  W.  1001. 

Co.,  —  Tex.   Civ.,  App.  — ,  239   S.  7  Howe   v.   Wichita  State  Bank 

W.  1001.  &  Trust  Co.,  —  Tex.  Civ.  App.  — , 

6  Geiselman     v.     Andreson,     —  242  S.  W.  1091. 

Tex.  Civ.  App.  — ,  242  S.  W.  798.  8In  re  Sargent  Lumber  Co.,  287 

Compare   Blocksom  v.   Guaranty  Fed.  154;  In  r6  Parker,  275  Fed. 

State  Bank  &   Trust  Co.,  —  Tex.  868,     judgment     rev'd     on     other 

Civ.  App.  — ,  241  S.  W.  315,  where  grounds,  283  Fed.  404. 

it   was   said   that   ^^e   liability   of  Bin    re    Parker,    283    Fed.    404, 

shareholders  on  notes  of  the  asso-  rev'g  275  Fed.  868. 

ciation,  if  they  were  liable  at  all,  10  See    Malley    v.    Howard,    281 
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held  to  come  within  the  scope  of  the  Blue  Sky  Laws  of  the  vari- 
ous states.^^  So  such  a  trust  is  an  association  within  the*mean- 
ing  of  the  Idaho  law.^^  And  such  a  trust  is  an  investment  com- 
pany, and  shares  into  which  its  capital  is  divided  and  for  which 
certificates  are  issued  are  stock,  within  the  meaning  of  the 
Michigan  statute.^*  And  an  unincorporated  common-l^w  com- 
pany, operated  by  trustees  under  a  declaration  of  trust,  by  the 
terms  of  which  neither  the  trustees  nor  the  shareholders  could 
be  held  individually  liable  for  the  debts  of  the  concern  and  which 
is  organized  for  the  purpose  of  selling  shared  of  stock  therein  as 
an  investment  in  the  oil  business,  is  within  the  Missouri  statute.^* 
Units  issued  by  an  unincorporated  oil  syndicate,  which  entitle  the 
owner  to  an  undivided  beneficial  interest  in  the  property  and 
profits  of  the  association  and  to  participate  in  the  management 
and  control  of  its  affairs,  are  investment  contracts,  within  the 
meaning  of  the  Minnesota  statute.^^  Shares  or  unit  interests 
issued  by  such  a  trust,  which  give  the  holders  thereof  proportion- 
ate interests  in  the  trust  property  and  a  right  to  share  in  its 
profits,  are  securities  within  the  meaning  of  the  California  stat- 
ute, and  cannot  lawfully  be  sold  without  a  permit.^®  And  the 
sta,tute  is  not  unconstitutional  as  discriminatory  because  it  for- 
bids the  sale  of  such  shares  or  unit  interests  while  permitting 
trustees  created  by  will  or  under  an  order  of  court  in  judicial 
proceedings  to  sell  securities  issued  by  such  trustees  without  a 
permit.^''  In  Oregon  it  is  held  that  a  foreign  business  trust, 
when  selling  its  certificates  in  the  state  is  engaged  in  doing  a 
trust  business  within  the  state  and  therefore  comes  within  the 
statute  regulating  foreign  trust  companies  and  associations,  and 

Fed.  363,  lev  'g  judgment  276  Fed.  13  People    v.     Glum,    213     Mieh. 

830;  petition  for  writ  of  certiorari  651,   15  A.  L.   E.  253,    182   N.   W. 

granted  43  Sup.  Ct.  93.  136. 

11  Massachusetts  trust  as  within  14  Schmidt    v.    Stortz,    208    Mo. 
scope  of  Blue  Sky  Laws,  see  note  App.  439,  236  S.  W.  694. 

24  A.  L.  E.  529.  IB  State     v.      Summerland,      150 

12  State    V.    Cosgrove,   —  Idaho      Minn.  266,  185  N.  W.  255. 

— ,  210  Pae.  393.  iSAguew  v.  Daugherty,  —  Cal. 

An     information     charging     the  — ,  209  Pac.  34;  Ex  parte  Girard, 

sale  of  a  unit  of  the  capital  •  stock  186  Cal.  718,  200  Pae.  593. 

of    a    common-law    trust    without  17  Ex  parte  Girard,  186  Gal.  718, 

liaving  complied  with  -the  statute  200  Pac.  593. 
Iield  sufficient.     State  v.  Cosgrove, 
—  Idaho  — ,  210  Pac.  393. 
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that  therefore  the  provisions  of  the  "Blue  Sky  Law  do  not  apply 
to  it,  and  the  corporation  commissioner  has  no  jurisdiction  of 
its  application  for  a  permit  to  sell  its  certificates  in  the  state. ^^ 

§  6113.  —  Regulation  of  business  by  sister  state.^^  The  Ore- 
gon statute  providing  for  the  regulation  of  foreign  trust  com- 
panies applies  to  a  foreign  common-law  business  trust.*"  In 
Kansas  such  a  trust  formed  in  another  state  is  a  foreign  corpora- 
tion within  the  meaning  of  the  statutes  providing  for  service 
upon  foreign  corporations  by  publication,  even  though  it  is 
not  a  corporation  within  the  meaning  of  the  constitution  and 
laws  of  the  state  where  it  was  formed.*^ 

§  6115.  Taxation.  There  may  be  an  association  of  the  stock- 
holders of  several  corporations  which  will  come  within  the  pro- 
visions of  the  income  tax  law  providing  for  the  taxation  of  the 
income  of  associations.**  It  has  been  held  that  a  Massachusetts 
trust  is  subject  to  the  tax  imposed  by  the  Revenue  Act  of  1916 
on  associations  organized  for  profit  and  having  a  capital  stock 
represented  by  shares  equivalent  to  fifty  cents  for  each  $1,000 
of  the  capital  stock  of  the  association,  and  Revenue  Act  of  1918, 
imposing  a  special  excise  tax  on  corporations  equivalent  to  one 
dollar  for  each  $1,000  of  the  capital  stock,  and  including  asso- 
ciations in  its  definition  of  corporations,  since  such  a  trust  is 

18  Superior  Oil  &  Eefining  Syn-  trustees  for  the  purpose  of  effeot- 
dicate  v.  Handley,  99  Ore.  146,  ing  unitary  control  of  the  proper- 
195  Pae.  15'9.         '  ties,-  it    being   provided   that   the 

19  Application  of  Blue  Sky  trustees  were  to  do  certain  speci- 
Laws,  see  §  6112,  infra.  fied  things  only,  and  provision  be- 

20  Superior  Oil  &  Eefining  Syn-       ing  made   for  a   committee   to   be 
"  dioate    v.    Handley,    99    Ore.    146,       elected  by  the  holders  of  partici- 

195  Pac.  159.  pating  shares,  issued  in  lieu  of  the 

21  Harris  v.  United  States  Mex-  stock  of  the  companies,  which  had 
ico  Oil  Co.,  110  Kan.  532,  204  Pac.  power  to  control  the  action  of  the 
754.  trustees  in  other  matters,  created 

22  In  Chicago  Title  &  Trust  Co.  an  association  subject  to  the  in- 
V.  Smietanka,  275  Fed.  60,  it  was  come  tax.  The  court  distin- 
held  that  an  agreement  by  per-  guished  the  agreement  from  the 
sons  owning  capital  stock  of  five  trust  involved  in  Crocker  v.  Mal- 
street  railway  companies,  whereby  ley  (cited  in  9  Fletcher  Cyc.  Corp. 
they    transferred    their    stock    to  §  6115). 
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an  association  within  the  meaning  of  such  statutes,  and  that  this 
is  true  although  it  has  attached  no  par  value  to  its  shares.^* 

Under  the  definition  of  real  property  and  lands  in  the  Arkan- 
sas statute,  leases  on  land  in  Texas  for  oil  and  gas  production 
held  by  the  trustees  under  a  deed  of  trust  are  real  property  for 
purposes  of  taxation,  and  are  not  subject  to  taxation  in  Arkan- 
sas.** Individual  interests  of  beneficiaries  under  a  declaration 
of  trust  as  evidenced  by  certificates  issued  to  them  were  held 
not  to  be  taxable  under  the  Arkansas  statute  providing  for  the 
taxation  of  all  property  in  the  state,  and  all  money,  credits,  in- 
vestments in  bonds,  stocks,'  joint-stock  companies,  or  otherwise 
of  persons  residing  therein,  where  it  was  manifest  from  the 
language  of  the  trust  instrument  that  it  was  not  intended  to 
create  anything  like  a  joint-stock  corporation  or  company,  or 
other  artificial  entity  separate  and  apart  from  the  real  owners 
of  the  trust  property.** 

23Malley    v.    Howard,    281   Ped.  84  Greene   County  v.   Smith,   148 

363,  rev'g  276  Fed.   830;   petition  Ark.  33,  228  S.  W.  738. 

for  ■writ   of   certiorari  granted  43  26  Greene   County  v.   Smith,   148 

Sup.  Ct.  93.  Ark.  33,  228  S.  W.  738. 
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Abandonment 

by  corporation  of  right  to  tax  exemption,  1309. 

of   corporate   business,    as   ground   for   appointment   of   receiver, 

1453. 
of  public   service,   validity   and   effect   of   regulations   preventing, 

by  public  utility,  1017. 

Abatement  and  Revival 

action  against  corporation,  effect  of  pending  action  against  own- 
ing corporation,  8. 
action  by  corporate  creditors  against  officers,  506. 
effect  of  receivership,  see  Receivers. 

pleading  in  abatement  in  actions  by  or  against  corporations,  579. 
substitution  of  parties,  see  Parties. 

Abdication 

see  Officers. 

Abode 

see  Domicile,  Foreign  Cdrporations,  Nonresidents. 

Abolish 

see  Repeal,  Rescission. 

Abortive  Corporations 

de  facto,  see  De  Facto  Corporations. 

individual  liability  on  failure  to  incorporate,  see  Partnership. 

Absence 

see  Nonresidents,  Limitation  of  Actions,   Directors, 
termination  of  right  to  salary  or  compensation  by,  522. 

Absorb 

see     Consolidation,     Monopolies     and     Trusts,     Reorganization, 
Transfer  of  Property. 

Abuse 

see  Dissolution,  Libel  and  Slander. 

Academy 

see  Educational  Institutions. 
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Acceptance 

of  appointment  as  receiver,  1461. 

of  charter  or  amendments  thereto,  see  Charter. 

Accidents 

see  Negligence,  Torts. 

Accommodation  Paper 

generally,  see  Negotiable'  Instruments, 
power  of  corporation  to  execute,  185. 
what  is,  185. 

Accord  and  Satisfaction 

see  Compromise. 

Accounting 

by   assignee   or   trustee   on   assignment   for   benefit    of   creditors, 

1389. 
generally,  see  Equity,  Remedies. 

Acknowledgment 

execution  by  corporation 

general    consideration,   286. 

mode  of  taking  and  contents,  286. 
of  articles  or  agreement  as  requisite  formality  of  subscription  to 

stock,  97. 

Acquiescence 

see  Estoppel,  Laches,  Ratification. 

Acquire 

see  Powers  of  Corporations,  Transfer  of  Property. 

Actions 

abatement,  see  Abatement  and  Revival, 
against  Bank  of  North  Dakota,  550. 
against  consolidated  corporation 

by  constituent  company,  1370. 

general   rule,    1368. 

liabilities  as  enforceable  at  law  or  in  equity,  1368. 

pleading,  1369. 

right  to  follow  assets  into  hands  of  consolidated  company, 
1369. 
against  corporate  officers 

by  receiver,  assignee  or  trustee  in  bankruptcy,  501. 

effect  of  appointment  of  receiver  upon  action  for  money  had 
and  received,  502. 

to  recover  salaries  or  compensation  wrongfully  paid,  524,  525. 
against  corporate  receivers,  1484. 
against  corporations 

appeal  and  review  of  judgment,  596. 

appearance,  see  Appearance. 

attachment,  see  Attachment. 
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Actions — Continued. 

against  corporations — continued. 

authority  to  appear  and  defend,  550. 

discovery,  inspection  and  examination  or  deposition,  592. 
District  of  Columbia,  548. 
effect  of  appointment  of  receiver 
in  general,  1470. 
pending  action,  1471. 
effect  of  dissolution 
generally,  1518. 
under  modern  statutes,   1518. 
effect  of  theoretical  corporate  entity  upon  right  of,  8. 
evidence,  see  Evidence, 
for   wrongful   refusal   to    recognize    and    register   transfer   of 

stock,  812-815. 
garnishment,  see  Garnishment, 
liability  for  acts  of  receivers,  1470. 
parties,  see  Parties, 
pleading,  see  Pleading, 
power  of  president  to  defend,  403. 
powers  of  directors,  394. 
process,  see  Process. 

public  owned,  operated  or  interested  corporations,  549. 
right  of  stockholder  to   defend,  intervene  or  cross-complain, 

899. 
service  of  process,  see  Service  of  Process, 
witnesses,  see  Witnesses. 
against  directors  and  other  officers,  see  Directors,  Liabilities  of 

Officers, 
against  foreign  corporations 

defense  of  as  doing  business  within  state,  1575. 
effect  of  noncompliance   with  statutory  prerequisites  to   do- 
ing business  upon  right  to  defend,  1591. 
jurisdiction 

acquisition  by  consent  of  corporation,  1604. 
effect  of  appearance,  1604. 
prerequisites  to  personal  judgment,   1601. 
pleading,  1607. 
right  of  generally,  L601. 

statute  of  limitations  and  laches  as  defenses,  1607. 
venue,  1605. 

who  may  maintain,  1603. 
against  mortgagor  or  third  person,  260. 
against  promoters,  see  Promoters, 
against  railroads  under  federal  control,  550. 
against  stockholders,  see  Liabilities  of  Stockholders, 
between    corporations    and    members,    admissibility    of    corporate 

books  atid  records,  528. 
between   corporations    or   members    and    strangers,    admissibility 

of  corporate  books  and  records,  528. 
bills  in  aid  of  execution,  see  Creditor's  Bills, 
by  corporate  receivers 

against  corporate  officers,  1482. 
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Actions—Continued. 

by  corporate  receivers — continued. 
'  against  stockholders,  1482. 
generally,  1480. 

in  federal  or  state  courts,  1480. 
in  name  of  receiver  or  corporation,  1481. 
parties  to,  1483. 

right  to  sue  outside  of  state,  1480. 
subject-matter 

generally,  1481. 

to   set  aside   fraudulent   conveyances   and  illegal   prefer- 
ences, 1482. 
by  corporations 

ancillary  remedies  and  proceedings  allowed,  SSI. 

appeal  and  review,  596. 

as  ratification  of  contract  sued  upon,  434. 

District  of  Columbia,  548. 

effect    of    appointment    of    receiver    upon    right    to    maintain 

pending  action,  1471. 
effect  of  dissolution 
generally,  1S18. 
under  modern  statutes,  1518. 
evidence,  see  Evidence, 
in  tort,  SSI. 
libel  or  slander,  551. 
pleading,  see  Pleading, 
powers  of  directors,  394. 
process,  see  Process, 
suits  in  equity  to  restrain  former  employee  from  wrongfully 

interfering  with  its  business,  SSO. 
witnesses,  see  Witnesses, 
by  creditors,  see  Creditors'  Bills,  Creditors'  Suits, 
by  directors  or  other  officers  against  corporation,  466. 
by  foreign  corporations 

institution  of  as  doing  business  within  state,  1S7S. 

manner  of  raising  defense  of  noncompliance  with   statutory 

conditions  to  doing  business  in  state,  1598. 
noncompliance  as  affecting  right  to  assert  counterclaim,  1596. 
by    or    against    trustees    under    Massachusetts    trust    agreement, 

1643. 
by  private  persons  to  procure   dissolution   of  corporations,   1510. 
by  promoters,  see  Promoters, 
by  stockholders 

dissenting    to    consolidation    of    corporation    for    value    of 

shares,  1366. 
for  injury  to  corporation 

corporate  and  individual  wrong  distinguished,  897. 
right  to  sue  in  equity,  898. 
to  enforce  corporate  rights  after  dissolution,  1525. 
to  enforce  individual  rights  generally,  896. 
to  prevent  individual  injury,  896. 
by  trustee  under  corporate  mortgage,  261. 
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competency  of  directors  to  serve  on  jury  in  prosecution  by.  cor- 
poration, 593. 

conversion  of  stock,  724-727. 

creditor's  bills,  see  Creditor's  Bills. 

de  facto  corporations 

right  of  action  by  or  against,  52. 

right  to  maintain  suit  for  breach  of  warranty  of  goods  sold, 
52. 

defense  of  ultra  vires  not  favored,  307. 

defense  of  usury,  when  not  available  to  corporation,  182. 

false   representations   as    to    and   fraud    invalidating   subscription 
to  stock,  117. 

for  torts,  see  Torts. 

foreclosure  of  corporate  mortgages,  264-270. 

in  connection  with  regulation  of  rates  chargeable  by  public  utili- 
ties, see  Rates. 

in  equity,  see  Equity. 

injunction,  see  Injunction. 

judgments,  see  Judgment. 

jurisdiction,  see  Jurisdiction. 

mandamus,  see  Mandamus. 

misjoinder,   see   Misjoinder. 

negotiable  instruments,   defenses  in,   186. 

on  implied  contract,  defense  of  ultra  vires,  319. 

particular   remedies,   see   Mandamus,    Injunction,   Quo   Warranto, 
etc. 

powers  of  president  as  to  actions  by  or  against  corporation,  403. 

quo  ^warranto,  see  Quo  Warranto. 

remedies,  see  Remedies. 

set-off  and  counterclaim,  see  Set-off  and  Counterclaim. 

stockholders'  suits,  see  Stockholders'  Suits. 

supplementary  proceedings,  see  Creditor's  Bills. 

time  to  sue,  see  Laches,  Limitation  of  Actions. 

to  dissolve  corporation,  see  Dissolution. 

to  enforce  stockholders'  liability  on  account  of  subscriptions   to 
stock,  benefit  of  creditors,  919,  920. 

to  jSrocure  dissolution  of  corporation,  right  of  action  by  private 
persons,  1510. 

to  procure  refund  of  taxes,  1273. 

venue,  see  Venue. 

Acts  of  Bankruptcy 
see  Bankruptcy. 

Actual  Notice 

see  Notice. 

Adequate  Remedy  at  Law 

see  Equity. 

Adjournment 

see  Corporate  Meetings,  Directors. 
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Administrator 

see  Executors  and  Administrators. 

Admissions 

of  corporate  officers  and  agents,  418-423. 

Adoption 

see   Ratification,   Promoters. 

Adventure 

see  Joint  Adventure. 

Adverse  Interest 

as  effecting  notice  to  corporate  officers  .being  imputed  to  cor- 
porations, 446. 

imputation  of  notice  to  corporation  as  to  Icnowledge  of  officers 
also   members   of  partnership,  449. 

power  of  director  or  officer  to  acquire,  see  Officers. 

when  interest  of  corporate  officers  or  agents  deemed  adverse, 
446. 

Affidavits 

execution  by  corporate  officers,  277. 

Affirmative  Defenses 

see  Pleading. 

After-acquired  Property 

corporate  mortgages  of,  252.  ■ 

Agent 

application  of  general  rules  governing  corporations,  425. 
appointment 

generally,  356. 

in   state   by   foreign   corporation   as   doing   business   in   state, 
1575. 
constructive    notice    to    as    equivalent    to    actual    knowledge    or 

notice,  440. 
delegation  of  authority  by,  390. 

distinction  between  o.fficer  of  corporation  and,  353. 
estoppel  of  corporate  agents,  437. 
execution  of  express  powers  conferred  on   two   or  more  jointly, 

372. 
joint  liability  of  corporation  and  for  torts,  651. 
knowledge  acquired  by  before  creation  of  agency  as  chargeable 

to  corporation,  440. 
liability  of  agents  of  stockholders  for  corporate  debts,  936. 
liability  of  corporate  agents  for  contempt,  695. 
liability  of  corporation  for  torts  of,  636. 

liability  to  account  to  foreign  corporation  as  effected  by  its  non- 
compliance with  statutory  prerequisites  to  doing  business  in 

state,  1586. 
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Agent — Continued. 

notice    to    or    knowledge    of   as    imputable    to    other    officers    or 
agents,  450. 

notice  to  or  knowledge  of  corporation  as  imputable  to,  450. 

one  corporation   for  another,   disregard   of   theoretical   corporate 
entity,  10,  11. 

of  corporation  as  agent  of  stockholders,  6. 

of  foreign  corporation 

effect   of   noncompliance   with    statutory   prerequisite   to   do- 
ing business  in  state,  1586. 
for  purpose  of  accepting  service  of  process,  1618. 

personal  liability  of  agent  of  noncomplying  foreign   corporation 
to  third  persons,  1585. 

pleading    character    and    extent    of    authority    in    actions    by    or 
against  corporations,  577. 

power  of  general  manager  to  employ,  410. 

power  of  vice-president  to  employ,  404. 

powers  of  purchasing  or  selling  agents,  386. 

powers  of  subordinates,  384. 

presumptions   as   to   authority  of  in  actions   by  or   against   cor- 
porations, 589. 

representation  of  both  parties  as  effecting  the  substance  of  cor- 
porate knowledge  as  to  knowledge  of  agent,  448. 

right  to  inspect  corporate  books  and  records,  535. 

sales  of  goods  of  foreign  corporations  by  as  doing  business  in 
state,  1572. 

service  of  process  upon 

agent   of  foreign    corporation    after    termination    of   agency, 

1626. 
agent    of    foreign    corporation    fraudulently    brought    within 

jurisdiction,  1625. 
agents  of  corporations  generally,  571. 
local  agent  of  foreign  corporation,  1623. 

statements  by  corporate  agents  as  admission,  423. 

statutes  imposing  liability  on  agents  of  noncomplying  corpora- 
tions, 1569. 

validity  of  contract  for  purchase  or  sale  of  stock  by,  824. 

when  interest  of  deemed  adverse  to  corporation,  446. 

Agreements 

see  Contracts. 

Aim 

see  Intent. 

Alien  Corporation 

see  Foreign  Corporations. 

Alien  Enemy.' 

effect   of   transfer    of   right    to   allotment   to    share   of   increased 
capital  stock,  741. 

Alien  Property  Custodian 

seizure  of  stock  by,  722. 
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Alienation 

see  Transfer  of  Property,  Transfer  of  Stock. 

Allegations 

see  Pleading. 

Allowance 

of  claims,  see  Dissolution,  Insolvency,  Receivers. 

Alteration 

of  by-laws,  see  By-Laws, 
of  charter,  see  Amendment. 

Amendment 

franchises,  227. 

of  by-laws,  see  By-Laws. 

of  charter 

acceptance 

authority  to  accept,  962. 

form,  evidence  and  presumptions  relative  to,  963. 
contractual  status   of  charter 

impairment  of  obligations  of  contracts  generally,  954. 
what     constitutes     contract     between     corporation     and 
stockholders,  9SS. 
'     duties  of  public  officers  in  respect  of,  961. 
effect 

burdens  imposed,  963. 
estoppel  and  laches,  963. 
generally,  963. 
method 

by  courts,  961. 

by  legislative  enactment,  960. 
procedure,  961. 

reservation  of'  power  to  alter  or  amend 
as  part  of  contracts,  956. 

bringing  existing  corporations  within  reserved  powers,  957. 
constitutional  and  statutory  provisions  generally,  955. 
eflfect  of  upon  legislative  power,  956. 
extent  of  reservation 

as  effecting  contract  of  stockholders,  959. 
as  to  taxation,  960. 
bridge  companies,  959. 
churches,  959. 
generally,  957. 

impairment  of  vested  rights,  958. 
railroad  companies,  959. 
rights  of  minority 

as  to  amendment  authorized  by  charter,  889. 
as  to  amendments  not  authorized  by  charter,  890. 
effect  of  reservations  by  state  of  power  to  amend,  890. 
of  judgment  or  decrees  in  actions  by  or  against  corporation,  595. 
of  pleadings  in  actions  by  or  against  corporations,  583. 
of  return  of  service  of  process  upon  corporate  officers,  574. 
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Ancillary  Receivers 
see  Receivers. 


Annual  Meetings 

see  'Corporation  Meetings. 

Annual  Reports 

see  Reports. 

Annul 

see   Rescission,   Cancellation. 

Answer 

see  Pleading. 

Anti-Trust  Statutes 

see  Monopolies  and  Trusts. 

Apparent  Authority 
see  Officers. 

Appeal 

judicial    review    of    proceeding   to    expel    members    of    non-stock 

corporation,  884. 
of  actions  against  corporations  after  dissolution,  1520. 
on  proceeding  to  secure  writ  of  mandamus,  625. 

Appearance 

by  foreign  corporation,  as   giving  jurisdiction  of  action   against, 

1604. 
filing  of  answer  by  foreign  corporation  garnishee  as,  606. 
of  corporation,  effect  upon  defects  in  service  of  process,  574. 

Application  of  Proceeds 

of  foreclosure  sale,  see  Mortgages. 

of  property  in  hands  of  receiver,  see  Receivers. 

of  property  of  dissolved  corporation,  see  Dissolution. 

Appointment 

of  officers,  see  Officers. 

Apportionment 

of  dividends  as  between  life  tenant  and  remainderman,  789,  790. 

Appropriations 

see  Gifts. 

Approval 

see  Ratification,  Public  Service  Commissions. 

Arrest 

see  False  Imprisonment,  Malicious  Prosecution. 
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Articles  of  Association 

see  Incorporation  Papers. 

Artificial  Personality 

as  corporate  attribute,  2. 

Assault  and  Battery 

liability  of  corporation  for,  640. 

liability  of  ofificers  for,  see  Liabilities  of  Officers. 

Assessment 

back  taxes,  1266. 

conclusiveness   of,   in    proceedings    to    enforce   stockholder's   lia- 
bility for  corporate  obligations,  948. 
of  full  paid  stock 

effect  of  contract  that  stock  be  nonassessable,  952. 

enforcement,  951. 

estoppel  of  stockholders  to  question  legality,  951. 

purpose  and  amount,  950. 

right  to  levy 

generally,  949. 

povv^er  conferred  by  charter  or  statute,  949. 
of  property  for  purpose  of  taxation,  1252-1266. 
of  stockholders,  conclusiveness  of  order  or  decree,  943. 

Assets 

bankruptcy,  see  Bankruptcy. 

distribution  on  dissolution,  see  Dissolution. 

insolvency,  see  Insolvency. 

transfer  of,  see  Transfer  of  Property. 

Assignee 

action  by,  against  officer  of  corporation,  501., 

Assignments 

see  Transfer  of  Property,  Transfer  of  Stock. 

Assignments  for  Benefit  of  Creditors 

accounting  by  assignee  or  trustee,  1389. 

as  act  of  bankruptcy,  1426. 

assignee  as  trustee,  1388. 

effect  as  to  title  of  property,  1390. 

enforcement  by  assignee  of  stockholder's  liability 

for  corporate  obligations,  938. 

for  unpaid  subscriptions,  917. 
manner  of  making,  1388. 

power  of  president  to  consent  to  appointment  of  receiver,  401. 
power  to  make,  1387. 
preferences  in,  1405. 
right  and  duties  of  assignee,  1388. 
sales  of  assigned  property,  1389. 
statutory  prohibitions  of,  1387. 
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Associations 

building  and  loan  association,  see  Building  and  Loan  Associa- 
tions. 

common-law  corporations,  see  Massachusetts  Trusts. 

corporations  as  included  within,  2. 

incorporation  of 

liability  on  debts  or  contracts,  60. 

necessity  of  agreement  of  all  of  members,  59. 

joint  stock,  see  Joint  Stock  Associations. 

Assumed  Name 

see  Corporate  Name. 

Attachment 

against  corporation,  cure  of  jurisdictional  defects  in  papers,  603. 

against  domestic  corporations,  598. 

against  foreign  corporations,  598. 

by  corporation,  sufficiency  of  affidavits,  602. 

efifect  of  subsequent  insolvency  of  corporation  upon  lien  of,  1404. 

property  subject  to  » 

bank  deposits,  600. 

generally,  599. 

property  of  foreign  corporations,  600. 
residence  of  corporation  for  purposes  of,  66. 
service  or  levy,  604. 
situs  of  stock  for  purpose  of,  719. 
statutory  liability  of  shares  of  stock  to,  718. 

Attorneys 

appearance  by,  see  Appearance. 

powers  of  general  solicitor  or  counsel,  387. 

Attributes  of  Corporation 

artificial  personality,  2. 

Authority 

of  officers  in  general,  see  Powers  of  Officers. 

of  particular  officers,  see  President,  Vice  President,  General 
Manager,  etc. 

of  stockholders,  see  Stockholders,  Majority  and  Minority  Stock- 
holders. 

Bad  Faith 

see  Fraud. 

Bailments 

see  Pledges. 

Ballots 

see  Corporate  Meetings.  . 

Bank  of  North  Dakota 

actions  against,  550. 
attachment  of  deposits  of,  600. 
status  as  corporation,  IS. 
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Bankruptcy 

action  by  trustee  against  officer  of  corporation,  501. 

acts  of  bankruptcy 

admission  of  inability  to  pay  debt,   1428. 

assignment  for  benefit  of  creditors,  1426. 

generally,  1424. 

insolvency,   1425. 

preferences,  1425. 

receiverships,  1426. 

transfers  of  property  with  fraudulent  intent,  1425. 

applicability  of  Bankruptcy  Act  to  Massachusetts  trusts,   1648. 

as  effecting  right  of  individual  stockholder  to  maintain  action 
for  benefit  of  corporation,  900. 

authority  of  directors  to  file  voluntary  proceedings  in,  393. 

claims  against -bankrupts,  1431. 

discharge  of  corporate  officer  in,  as  affecting  liability  to  corpo- 
rate creditors,  499. 

discharge  of  corporation  in  as  affecting  liability  of  corporate 
officers  to  creditors,  499. 

effect  of,  1431.  • 

enforcement  by  trustee  of  stockholders'  liability 
for  corporate  obligations,  938. 
unpaid  subscriptions,  917. 

estoppel  preventing  petition  for,  1429. 

involuntary  proceedings  against  corporation 

effect  of  1910  amendment,  1424.  , 

unincorporated  companies,  1424. 

ipso  facto  dissolution  of  corporation  as  affected  by,  1505. 

jurisdiction  of  bankruptcy  courts  to  determine  amount  or  legal- 
ity of  federal  income  tax,   1341. 

jurisdiction  of  proceedings,  1428. 

pleading  in  bankruptcy  proceedings,   1429. 

receiverships  in  bankruptcy  proceedings,  1429. 

residence  and  domicile  of  corporation  for  purposes  of  proceed- 
ings in,  67. 

right  of  corporation  to  become  bankrupt,  1423. 

sales  of  assets  in  bankruptcy  proceedings,  1430. 

setting  aside  proceedings  in,  1434. 

state  insolvency  laws  as  effected  by  enactment  of  federal  bank- 
ruptcy act,  1387. 

trustees,  powers  and  duties,  1432. 

Banks 

adverse  interest  of  officers  or  agents,  effect  as  to  assumed  knowl- 
edge of  banks,  446,  447. 

assessment  of  savings  banks'  property  for  purposes  of  taxation, 
1255. 

attachment  of  deposits,  600. 

cashiers,  powers  in  general,  414-417. 

distribution  of  assets  of  insolvent  banks,  rights  of  creditors, 
1406. 

effect  of  insolvency,  1387. 

fiduciary  relation  of  directors  to  creditors,  452. 
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governmental  regulation  of  banks,  1056. 
insolvency 

public  funds  on 'deposit  as  preferred  claim,  1414. 
receipt  of  deposit  with  knowledge  of  insolvency  as  establish- 
ing trust,  1410. 
state  as  preferred  creditor,  1414. 
status    of   proceeds    of   collection    on    distribution    of   assets, 

1412. 
status  of  special  deposits  on  distribution  of  assets,  141J. 
liability  of  officer  receiving' deposits  or  creating  debts  when  cor- 
poration insolvent,  496. 
national  banks 

discrimination  and  taxation  of 
eflfect  of  exemptions,  1229. 
mode  of  assessment,  1228. 
rate  of  taxation,  1226. 
jurisdiction  of  actions  by  or  against,  553. 
liability  of  shareholders  after  involuntary  liquidation,  940,  941, 

946. 
power    to    enter    into    contracts    of    guaranty    or    suretyship, 

178. 
statutory  liability  of  officers,  497. 
taxation  'of,  1223. 
notice  to  cashier  as  notice  to  bank,  443. 
personal  liability  of  officers  receiving  deposit  or  contracting  debt 

with  knowledge  of  insolvency,  486. 
powers 

engaging  in  other  business  to  save  debt,  167. 
in  general,  165,  166. 
to  act  as  depository,  167. 
restrictions  upon  use  of  terms  in  corporate  name,   143. 
set-oflf  by  debtors  of,  1419. 

statutory  liability  of  officers  for  official  misconduct,  497. 
stockholder's  liabilities  for  corporate  obligations,  929. 

Battery 

see  Assault  and  Battery. 

Benevolent  Associations 

right  to  protection  of  law  of  unfair  competition,  146. 

Bequests 

see  Estates  of  Decedents. 

Best  Evidence 

see  Evidence. 

Bills  and  Notes 

see  Negotiable  Instruments. 

Bills  in  Aid  of  Exeoution 

see  Creditor's  Bill. 

Blank  Assignments 

see  Transfer  of  Stock. 
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Blue  Sky  Laws 

application  of  to  Massachusetts  trusts,  1648. 

as  an  exercise  of  state  police  power,  1004. 

cancellation  of  stock  certificates  issued  in  violation  of,  744. 

constitutionality  of,  1004. 

construction  of 

generally,  1004. 

where  penal  in  character,  1004. 

equitable  jurisdiction  to  enjoin  prosecution  under,  where  uncon- 
stitutional, 1013. 

persons  included  within  term  "dealers"  in  meaning  of,  1005. 

purposes  of,  1003. 

scope  and  application  of,  1003-1014. 

violation  as  criminal  offense,   1012. 

Board  of  Directors 

see  Directors. 

Bona  Fide  Holders 

of  corporate  bonds,  see  Bonds. 

of  shares  of  stock,  see  Transfer  of  Stock. 

Bonds 

corporate 

consideration 

constitutional  and  statutory  provisions,  189. 

issuance  below  par,  189. 

pledge  of  bonds  issued  below  par,  189. 
exchange  for  stock  or  new  bonds,  191. 
foreign    corporations,    power    of    courts    with    reference    to, 

1559.^ 
form  and  contents,  189. 
income  bonds,  188. 
kinds  of,  188. 
liability  of  guarantor,  194. 
maturity,  satisfaction  and  cancellation,  195. 
negotiability 

application    of    Negotiable    Instruments    Law    or    other 
statutes,  193. 

as  affected  by  contents  of  bonds,  192. 

effect  of  guaranty  endorsed  on  bond,  193. 

what  law  governs,  193.- 
ownership  of,  191. 

payment  of  purchase  by  corporation,  effect  of,  195. 
pledge  of 

power  in  general,  194. 

rights  of  pledgee  or  purchaser  therefrom,  194. 
power  of  directors  to  execute,  391. 
power  to  issue 

amount,  189. 

conditions  precedent,  consent  of  public  service  commis- 
sion, 188. 
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Bonds — Continued'. 

corporate — continued. 

rights   and   remedies   of   bondholders 
generally,  197. 
minority  bondholders,  198. 

on  sale  of  corporate  property  and  foreclosure  of  mort- 
gages, 271. 
sinking  funds,  196. 
subscriptions  to,  190. 
taxation,  1280. 
transfer,  191. 

who  are  bona  fide  holders,  193. 
of  receiver  on  appointment,  1461. 

taxation  of  bonds  and  other  obligations  of  United  States,  1222. 
valuation   for    purpose    of    determining    reasonableness    of    rates 
chargeable  by  public  utilities,  1127. 

Bonus 

see  Gifts,  Stock,  Watered  Stock. 

Books 

see  Corporate  Books  and  Papers,  Inspection  of  Corporate  Books 
and  Papers. 

Borrowing  Money 

application  of  ultra  vires  rule  where  contracts  executed   on   one 

side  only,  312. 
defense  of  ultra  vires  where   contract  apparently  within  powers 

of  corporation,  315. 
implied  power  of  officers  or  agents,  383. 
power  of  corporation 

express  authorization,  182. 

general  rule,  182. 

restrictions  by  charter,  constitution  or  statute,  182. 
powers  of  directors,  391. 
powers  of  general  manager,  410. 

Breach  of  Contract 

see  Contracts. 

Breach  of  Trust 

see  Trusts,   Officers,   Directors,   Liabilities   of   Officers,   Majority 
and  Minority  Stockholders. 

Brewing  Companies  ^ 

powers  in  general,  168. 

Bridge  Companies 

extent  of  reserved  powers  to  amend  charter  of,  959. 
jurisdiction  of  public  service  commissions  over,  977. 

Brokers 

governmental   control   of  v^hen   engaged   in   handling  live   stock 

at  public  stockyards,  975. 
power  of  general  managers  to  employ,  410. 
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Building  and  Loan  Associations 

distinction  from  corporation,   17. 

Burden  of  Proof 

action  against  promoters  for  damages  in  fraudulently  procur- 
ing subscriptions  to  stock,  34. 

as  to  ratification  of  unauthorized  acts,  435. 

as  to  validity  of  transactions  between  corporations  having  one 
or  more  common  directors  or  other  officers,  468. 

as  to  validity  of  transactions  between  officers  and  corporation, 
459. 

existence  of  de  facto  corporations,  48. 

in  actions  by  or  against  corporations  generally,  588. 

in  actions  for  breach  of  contract  for  transfer  of  stock,  860. 

in  actions  to  recover  salaries  or  compensations  wrongfully  paid 
officers,  525. 

powers  of  corporate  officers,  387. 

upon  judicial  review  of  proceedings  before  public  service  com- 
mission to  regulate  rates  chargeable  by  public  utilities,  1158. 

Burial 

see  Cemetery  Companies. 

Business 

definition,  1569. 

principal  place  of,  as  determining  venue  of  actions  by  or  against 
corporations,  562. 

Business  Corporation 

social  club  as,  16. 

Bpsiness  Trusts 

see  Massachusetts  Trusts. 

By-Laws 

adoption 

method,  76. 

povi^er  in  general,  76. 
amendment 

method,  84. 

power  in  general,  79-81. 

reservation  of  power,  81. 

who  may  amend,  83. 
construction,   general  rules,   78. 
definition,  76. 

effect  of  as  notice   to  third  person   of  extent   of  powers  of  offi- 
cers or  agents,  381. 
evidence  of  in  actions  by  or  against  corporations,  589. 
invalid,  right  to  enforce  against  member  as  on  contract,  11. 
non-stock  xorporation,  regulation  of  members,  880,  881. 
operation  and  effect 

on  stockholders  and  members,  78. 

on  third  persons,  78. 
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presumption  of  knowledge  by  stockholders,  78. 

repeal,  power  in  general,  84. 

scope  " 

discrimination  between  stockholders  in  matters   of  dividend, 
84. 

regulation  of  directors  and  officers,  85. 

regulation  of  stock  transfers,  85.- 
validity 

consonance  with  charter  and  with  nature,  purposes  and  ob- 
jects of  corporation  as  essential,  11. 

consonance  with  public  policy  and  public  welfare  as  essen- 
tial, n. 

consonance  with  statute  as  requisite,  11. 

reasonableness  as  requisite,  11. 
waiver 

poiver  of  corporation,  members  and  officers,  79. 

proof  of,  79. 

Call 

of  meetings  of  directors,  see  Directors. 

of  stockholders'  meetings,  see  Corporate  Meetings. 

Calls  on  Unpaid  Subscriptions 

see  Assessments. 

Canal  Companies 

governmental  control  of,  975. 

jurisdiction  of  public  service  commissions,  977.  ' 

Capital 

actual  capital  defined,  7,10. 

authorized  capital  defined,  710. 

declaring  dividends  out  of,  see  Dividends. 

definition,  710. 

distinction  from  shares  of  stock  for  purposes  of  taxation,   1279. 

dividends   declared   out   of,  right  to   as   between   life   tenant   and 

remainderman,  790. 
invested  capital  defined,  1330. 

Capital  Stock 

actual  capital  stock  defined,  710. 

authorized  capital  stock  defined,  710. 

definition,  709. 

definition  within  meaning  of  tax  statutes,  1237. 

distinction  between  capital  of  corporation  and,  709. 

distinction  between  property  of  corporation  and,  709. 

distinction  between  shares  of  stock  and,  710. 

diversion,  withdrawal  or  reduction  of,  as  basis  for  recovery  by 

.    creditor  against  corporate  officer,  495. 
effect   of  misrepresentation   as   to   upon   validity   of  contract   for 
transfer  of  stock,  835. 
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false    representations  'in   respect   of  as   invalidating   subscription 

to  stock.  118. 
increase  of 

effect  generally,  737. 

fees  required,  IZT. 

how  and  by  whom  made  or  authorized,  738. 

number  of  shares,  743. 

overissues  and  unauthorized  increase 
effect  generally,  742. 
ratification  and  estoppel,  742. 

power  and  authority  to,  737. 

prerequisites  and  conditions  precedent  to,  Ti7. 

right  of  existing  stockholders  relative  to  increase,  739. 
modification  of  par  value  of  shares,  743. 
reduction  of 

authority  of  corporation,  742. 

number  of  shares,  743. 
stock  in  general,  see  Stock,  Stockholders, 
subscriptions  to,  see  Subscriptions  to  Stock, 
taxation  of,  1237. 

Carriers 

by  motor  vehicle,  governmental  control  of,  1044. 
federal  control  of 

under  commerce  clause  of  constitution,  969. 

under  war  powers  of  congress,  969. 
governmental  control  of  railroad,  see  Railroad  Companies, 
liability  for  breach  of  special  duties  of,  653-660. 
power   of   federal   government    to   regulate   rates   of   carriers   by 
railroad 

engaged  in  interstate  commerce,  1066. 

engaged  in  intrastate  commerce,  1066. 
status  of  corporation  as  common  carrier  as  question  of  fact,  978. 
supervisory  powers  of  interstate   commerce  commission,  970. 

Cashier  of  Bank 

notice  to  as  notice  to  bank,  443. 
powers 

acceptance  of  deposit  and  repayment,  415. 

acceptance  of  payment  due  bank,  417. 

contracts  of  guaranty,  417. 

effect  of  decree  of  dissolution,  1513. 

execution  and  acceptance  of  negotiable  instruments,  416. 

execution  of  releases  of  negotiable  instruments,  417. 

generally,  414. 

pledges  or  mortgages  on  corporate  property,  417. 

purchases  and  sales,  416. 
statements  by  as  admissions,  423. 


Cause  of  Action 

generally,  see  Actions,  Remedies. 

1670 


Index 

[references  are  to  pages] 

Certificates 

•:a!ffidavits,  see  Affidavits, 
of  incorporation,  see  Incorporation  Papers, 
receiver's,  see  Receivers. 

Certificates  of  Stock 

cancellation,  744. 

definition  and  nature,  711. 

delivery  without  endorsement  or  assignment,  effect,  806. 

distinction  between  stock  and  certificates  of  stock,  712. 

issue  and  cancellation,  743. 

necessity  for  issuance,  712. 

negotiable  character 

right  of  bona  fide  purchasers,  802. 

rules  generally,  801. 

when  deemed  quasi  negotiable,  801. 
remedies  for  wrongful  refusal  to  issue,  743. 
right  of  stockholder  to  compel  issuance  of,  743. 
rights  and  remedies  in  case  of  loss,  747. 
status  as  property,  712. 
unauthorized  and  fictitious 

certificates  signed  in  blank,  746. 

estoppel  to  deny  validity,  745. 

forged  certificates,  746. 

general  principles  governing,  745. 

persons  entitled  to  protection  or  relief,  747. 

Certification 

of  corporate  bonds,  see  Bonds. 

Certiorari 

right  of  review  of  action  of  board  or  tribunal  dealing  with  crea- 
tion of  corporations,  43. 
to  review  assessment  of  stock  by  board  of  equalization,   1285. 
to  review  assessment  of  taxes,  1274. 

Chancery 

see  Equity. 

Change 

of  name,  see  Corporate  Name. 
of  venue,  see  Venue. 

Charges 

see  Rates. 

Charitable  Corporations 

exemption  from  inheritance  tax  on  transfers  to,  1318. 
exemption  from  taxation,  1294. 
liability .  for   torts,   660-663. 
powers  in  general,  168. 

right  to  protection  of  law  of  unfair  competition,  146. 
use   of  property  as    determining   right   to   exemption   from   taxa- 
tion, 1303. 
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Charter 

acceptance  as  determining  time  for  commencement  of  corporate 
existence,  69. 

articles  of  incorporation,  see  Incorporation  Papers. 

as  contract,  1S4. 

best  and   secondary   evidence   of,   in  actions   by  or   against   cor- 
porations, 589. 

compliance  with  provisions  of,  as  requisite  to  existence  of  cor- 
poration  de   facto,  SO. 

construction 

general  rules,  1S4. 

in  aid  of  validity  and  effectiveness,  155. 

meaning  of  provisos  of  exceptions,  155. 

strict  construction  as  to  powers  of  company,  154. 

effect  of  acceptance  by  corporation,  43. 

extension  and  revival  of,  70,  71. 

forfeiture,  see  Dissolution  of  Corporation. 

formal  requisites  of  stock  subscription,  96. 

judicial  notice  of  special  charters,  73. 

necessity  of  acceptance,  44. 

necessity  of  acceptance  where  created  under  special  acts,  45. 

presumption   of   regularity   of   action    by   boards    declaring    for- 
feiture, 1504. 

repeal,  see  Repeal. 

rights  of  minority  stockholders  in  regard  to  amendment,  889,  890. 

status    as    contract    precluding    subsequent    regulation    of    rates 
because  impairing  obligation  of  contract,  1091. 

validity  of  contracts  prohibited  by,   173. 

what  constitutes,  43. 

Chattel  Mortgages 

general  rules,  see  Mortgages. 

power  of  general  manager  to  execute,  412. 

preference  in  favor  or  on  insolvency  of  corporation,  1403. 

Chattels 

see  Personal  Property, 
shares  of  stock  as,  715. 

Checks 

see  Negotiable  Instruments. 

Choses  in  Action 

see   Negotiable  Instruments, 
shares  of  stock  as,  714. 

Churches 

see  Religious  Corporations. 

Cities 

see  Municipal  Corporations. 
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Citizens 

constitutional  guaranty  of  equal  privileges  and  immunities  of 
eflfect  upon  validity  of  tax  statutes,  1213. 
foreign  corporations  not  benefited  by,  1550. 

t 
Citizenship 

diversity   of,    as    effecting   jurisdiction    of   actions    by    or    against 

corporatipn,  SS4. 
of  corporation 

for  jurisdictional  purposes,   effect   of   citizenship    of   officers, 

agents  or  stockholders,  9. 
for  purposes  of  attachment  and  garnishment,  66. 
for  purposes  of  federal  jurisdiction,  63. 
for  purposes  of  taxation,  64. 
for  purposes  of  venue,  64,  65. 
general  rule,  62. 
within  meaning  of  equal  privileges  and  immunities  clause  of 

I^ederal   Constitution,  63. 
■within  meaning  of  Fourteenth   Amendment  to   Federal   Con 

stitution,  63. 
within  statute  of  limitations,  66. 

Class  Legislation 

see  Equal  Protection  of  the  Laws. 

Claytpn  Act 

see  Monopolies  and  Trusts. 

Cloud  on  Title 

see  Quieting  Title. 

Coal  Companies 

see  Mining  Companies. 

Co-directors 

see  Directors. 

Collateral 

see  Pledges,  Bonds,  Mortgages.  ' 

Collateral  Attack 

de  facto  corporations,  48. 

right  to  demand  or  assert  dissolution  or  corporation  in  col- 
lateral proceedings,  1503. 

upon  acts  of  de  facto  officers,  363. 

upon  corporation  for  abuse  of  charter  powers,  19. 

upon  proceedings  for  appointment  of  receiver,   1462. 

Upon  unauthorized,  irregular  or  fraudulent  consolidation  of  cor- 
porations,  1365. 

Collecting  Subscriptions 

see  Subscriptions   tp   Stock,   Liabilities   of   Stockholders. 
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Colleges 

see   Educational   Institutions. 

Collusion 

see  Fraud. 

Colorable   Subscriptions 

see  Subscriptions  to  Stock. 

Combination 

see    Consolidation   of   Corporations,   Transfer   of   Property,   Mo- 
nopolies. 

Commerce 

see  Interstate   Commerce. 

Commercial   Paper 

see    Negotiable    Instruments. 

Commission  Men 

governmental    control    of,    when    engagfed    in    handling    consign- 
ments of  live  stock  at  public  stockyards,  975. 

Commissions 

see    Public    Service    Commission. 

Common  Carriers 

governmental    control    of    corporations    engaged   in    business    of, 
975. 

Common-Law  Corporations 

see    Massachusetts    Trusts. 

Common-Law  Trusts 

see  Massachusetts  Trusts.  ' 

Common   Officers   or   Directors 

see   Officers,   Directors. 

Common  Seal 

see  Seal. 

Comipensation 

for  property  taken  under  right  of  eminent  domain,   303. 
of  receiver    of  corporations,    1494. 
of   trustees   under   corporate   mortgage,   262. 

requiring   performance    of    service    by    public    utility    without    as 
denial  of  due  process,  997. 

Compensation  of  Officers 

actions  to  recover,  by  corporation  or  minority  stockholders 
evidence,  presumptions   and   burden  of  proof,   525. 
general   provision,    524. 
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amount 

general   provisions,  521. 
increase  or  reduction,  522. 
directors 

implied  contracts 

extra  services,   516,   517. 
rule    in    general,    515. 
in  absence  of  contract,  514. 
extra  compensation,  522. 
generally 

express  contracts,  517. 
implied  contracts 

extra   services,   516,   517. 
general  rule,  SIS. 
in  absence  of  contract,   515. 
lien    of    ofKcer    for,    524. 
power  to  fix 

directors,   519. 

effect  of  votes  or  presence  of  interested  officers  or  directors, 

520. 
officers,   520. 
stockholders,    518. 
termination   of  right 

discharge   or   resignation,   523. 

misconduct,  neglect,  fr,aud,  absence  from  employment,  vaca- 
tions,  522. 
temporary   suspension   of   work   or   lessening   of   duties,    523. 
validity  of  contract  of  private  persons  to  pay  officers  for  serv- 
ices  as   such,   458. 


I 


Complainants 
see  Parties, 

Complaint 

see  Pleading. 

Concealment 

as.  fraud,   see   Fraud. 

Concurrent  Jurisdiction 

see   Federal   Courts. 

Condemnation  Proceedings 

see  Eminent  Domain. 

Conditional   Subscriptions 

see  Subscriptions  to  Stock. 

Conditions  Precedent 

performance   as    determining   time   of   commencement   of   corpo- 
rate existence,  69. 
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right   of  creditor   to   maintain    bill   in   aid    of   execution   against 

corporation,   608. 
to  subscriptions  to  stock,  99-106. 

Condonation 

see   Ratification. 

Conduct 

as  estoppel,  see  Estoppel. 

as  fraud,  see  Fraud. 

as   ratification,   see   Ratification. 

Conductor 

service  of  process  on,  926. 

Confession  of  Judgment 

see  Judgment. 

Confessions' 

see  Admissions. 

Confiscation 

see  Rates,  Due  Process  of  Law. 

Conflict  of  Laws 

see  What   Law   Governs. 

Consent         , 

as  conferring  jurisdiction  to  appoint  receiver  for  corporation, 
1443. 

as  ratification,  see  Ratification. 

necessity  of,  to  constitute  person  a  member  of  private  corpora- 
tion, 878. 

of  all  directors,  as  equivalent  to  action  by  board,  364. 

of   commission,   see   Public   Service    Commission. 

Consideration 

subscriptions  to  stock,  93,  94. 

Consolidation  of  Corporations 

actions  by  constituent  or  selling  company,  1370. 
actions  by   or  against  consolidated   corporations 

effect    of    consolidation    while    action    pending    against    con- 
stituent   company,    1370. 
general   rule,    1368. 

joinder    of   old    and   new    corporations    as    defendants,    1370. 
liability  as  enforceable  at  law  or  in   equity,   1368. 
pleading,  1369. 
remedies  of  creditors  where  transfer  of  property  fraudulent. 

1367. 
right  to  follow  assets   into   hands   of   consolidated  company, 
1369. 
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coalescence,    nature   of,    13:0. 

combinations   in   general   distinguished   from,    13£0. 

consent  of  public   service  commission   as  prerequisite,   13S1. 

consent   of   stockholders   as   prerequisite,    1353. 

effect 

consolidation    as    creating   new    corporations,    13S4. 
continuance    of    constituent    companies    for    particular    pur- 
poses,  13S4. 
extinguishment   of    constituent    corporations,    1354. 
upon    stockholder's    liability    for    corporate    obligations,    924. 
bow   effected,    1349. 

liabilities   of   consolidated   corporations 
effect  of  agreement  to  pay  or  assume 
defenses,    1359. 
generally,    1358.       • 

liabilities    included   in    agreement,    1358. 
upon  rights  to  creditors,  1359. 
fraud    of    constituent    companies 

generally,  1362.  - 

limitation   to   value    of   property   received,    1364. 
where    consideration    for   transfer    is    shares   of   stock   in 
transferee   company,   1352. 
generally,    1355. 
in  case  of  mere  purchase  or  transfer  of  property  of  another 

company,  generally,   1359. 
liens  and  obligations  running  with  property,   1356. 
regulation  by   statute,   1358. 
torts   of  constituent   companies,   1361. 
merger,    nature    of,    1349. 

necessity  for  statute   or   charter  authority,    1351. 
ownership    or    purchase    of    stock    of    another    corporation     as 

effecting,    1350. 
power   in   general,   1351. 
procedure   to    effect 

construction    of   articles    or    agreement,    1353. 
contents  of  articles  or  agreements,  1353. 
filing    of   agreement,    1354. 
proof  of,  1371. 

purchase   and   sale   of  assets  as   effecting,   1350. 
rights  and  liabilities  of  assenting  stockholders 

as    dependent    upon    statute    and    consolidation    agreement, 

1365. 
effect  of  agreement  to  exchange  stock,  1365. 
generally,   1364. 
rights  and  powers   of   consolidated   companies 

as    dependent   upon   laws   in   force   at   time   of   consolidation, 

1354. 
title    to   property   of   constituent   companies,    1355. 
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rights  of  dissenting  stockholders 

as   against  consolidated  companies 
action  for  value  of  shares,,  1366. 
generally,  1366. 
statutory   proceedings   for   appraisement   of   stock,    1367. 

grounds   for   enjoining   or   setting   consolidation   aside,    1366. 
statutes  permitting  or  forbidding 

application    to    non-stock    corporation,    13S2. 

construction   in   general,    1352. 

prohibitions  as  to  parallel  or  competing  lines,  1352. 
statutory   conditions   upon   power,    13S2. 
succession    of    corporations    distinguished    from,    1373. 
unauthorized,    irregular    or    fraudulent    consolidation,    collateral 

attack  upon,   1365. 
vital  succession,  nature  of,   1350. 
what  constitutes,   generally,   1350." 

Conspiracy 

violations  of  anti-trust  statutes,  see  Monopolies  and  Trusts. 

Constituent   Companies 

see  Consolidation   of   Corporations. 

Constitutional  Law 

anti-trust  statutes,  see  Monopolies  and  Trusts. 

commerce,   see   Interstate    Commerce. 

constitutional  guaranties  for  protection  of  foreign  corporations, 
1549-1558. 

delegation  of  power  to  public  service  commission,  constitu- 
tionality, 983,  984. 

due  process,  see  Due  Process  of  Law. 

equal  rights,  see  Equal  Protection  of  the  Law. 

exemption  of  corporate  property  from  taxation,   1287-1309. 

impairing  contract,  see  Impairment  of  Obligation  of  Contracts. 

limitations  upon  amendment  or  repeal  of  charter,  see  Amend- 
ments, Appeal,  Charter. 

prohibition  against  creation  of  corporations  by  special  acts, 
exceptions,  45. 

restrictions  upon  objects  for  which  corporations  may  be  formed. 
19. 

right  of  foreign  corporation  to  attack  statute  as  unconstitu- 
tional, 1558. 

tax  statutes,  1202-1220. 

Construction   Companies 

privilege  tax  upon  foreign,  1310. 

Constructive  Fraud 

see  Fraud. 

Constructive  Notice 

see   Notice. 
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Constructive   Service 

see  Service  of  Process. 

Contempt 

liability  of   corporate  officers,    agents,    directors,   etc.,   695. 
liability  of   corporation 

intent  as  effecting,  695. 

proceedings  subsequent  to  judgment,  696. 

punishment  inflicted,  696. 
what   constitutes    corporate    conteinpt,    695. 

Continuation 

of  corporate  life,   see   Dissolution. 

Contracts 

between   corporation    and   stockholder 

guaranty  of  corporate  debts,  895. 

knowledge  of  corporate  affairs  as  imputable  to  stockholders, 
896. 

operation  and  effect,  895. 

purchase,  sale  or  lease,  894. 

validity   generally,   893. 

when  deemed  fraudulent  as  to  other  stockholders,  895. 
binding  effect  upon  purchaser  at  sale  on  mortgage   foreclosure, 

269. 
charters   as,   154. 

construction,  presumptions  and  evidence,   176.  , 

corporate    charter   as,   954. 

de  facto   corporations,   right  of  action  to   enforce,  52. 
effect  of  dissolution  upon   existing  contracts   generally,    1514. 
effect  of  misnomer  in,  148. 
effect   of   receivership    upon    existing   contracts 

for  personal  services,  1469. 

generally,   1467. 

leases,   1469. 

liability  for  damages  in  general,   1468.      ' 
effect  of  voluntary  dissolution  of  corporation  upon  existing  con- 
tracts,   1514. 
employment,  power  of  general  manager  to   execute,  413. 
enforcement  by  mandamus,  617. 

evidence  of  in  actions  by  or  against  corporations,  590. 
executed  and  executory  contracts  for  transfer  of  stock,  848. 
executed  on  one  side  only,  right  to  raise  defense  of  ultra  vires, 

309. 
execution  of  corporate  instruments,  279. 
executory  on  both   sides,   right   to   raise   defense   of   ultra  vires, 

309. 
for  transfer  of  stock 

actions  to  recover  upon,  855. 

conditions  precedent   and   subsequent,   848. 

construction 

admissibility  of  parol   evidence,  847. 
general,    844. 
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formation    and    validity    generally,    821-825. 

performance  and  breach,  855. 

remedies  for  breach 
generally,    860. 
specific   performance,    863-865. 

rescission  . 

limitations   upon   right,   859. 
right  to  in  general,  858. 

tender   and    demand   as    conditions    precedent    in    action    for 
breach,   857. 

warranties,  guaranties  and  special  stipulations 

agreement  to  re-purchase  or  giving  option  to  do  so,  850. 
by  third  person,  853. 
express,  warranties,   849. 
franchises   as,   209. 

inherent   authority  of   secretary   of   corporation   relative    to,   405. 
liability  of   corporate   officers  upon,  see   Liabilities   of  Officers, 
liability  of  trustees  under  Massachusetts   trusts  agreement,   1643. 
necessity  for   to   create   membership  ,of   corporation,  878. 
of  foreign  corporations  made  in  other  states,  effect  of  non-com- 
pliance   with     statutory    prerequisites    to     doing    business    in 

state,   1587. 
of    noncomplying    foreign    corporations,    right    of    assignee     to 

enforce,  lS90. 
of  stockholders  as  binding  on  corporation,   5,  6. 
power  of  general  manager  to  modify,  413. 
powers  of  corporate  treasurer  as  to  employment,  407.' 
powers  of  president  as  to  modification   or  rescission,   402. 
powers  of  receivers 

contracts   of   employment,    1479. 

generally,    1477. 
promoters 

adoption  or  ratification  by  coi'poration,  29,  30. 

enforcement  by  corporation,  31. 

liability  of  corporation  upon,  28-30. 

personal   liability,   31. 
subscriptions   to    stock,   90  et   seq. 
validity 

against  public  policy,   17'3. 

assumption  of.  contracts  of  predecessors,  173. 

assumption    of    pre-existing    debts,    173. 

employment    of   agents,    attorneys    and    servants,    174. 

foreign  to  object  for  which  corporation  created,   172. 

general  rules,  172. 

illegal   contracts,    173. 

implied   contracts,    175. 

limitation   of  indebtedness,   175. 

prohibited  by  charter  or  statute,  173. 
waiver  of  provision,  power   of  president,  402. 

Contributions 
see   Gifts. 
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Conversion 

effect  of  judgment  for  plaintiff  in  action  for  conversion  of  stock 

upon   status   of  stockholders,  727. 
liabilities  of  corporate  officers  to  third  persons  for,  483. 
of  corporate  assets,  liability  of  directors  to  creditors,  490. 
of  shares  of  stock 

by  corporations,  726. 
by  third  person,  726. 
generally,  724. 
measure   of  damages 

method  of  estimating  value,  727. 
rule  generally,  726. 

special  damages,  interest  and  dividends,  727. 
where  plaintiff's .  interest  qualified,  727. 
remedies  of  pledgor  of  stock,'  873. 

Conveyances 

as  estoppel,   see   Estoppel. 

by  or  to  officers,  see  Officers. 

by  or  to  stockholders,  see  Stockholders. 

effect  of  misnomer  in,  148. 

ultra  vires,   see  Ultra  Vires. 

Co-Owners 

see   Partnership,   Tenants   in    Common. 

Co-Par  tnership 

see  Partnership. 

Copyrights 

agreement  relative  to  in  violation  of  anti-trust  statutes,  681. 

Corporate  Act 

when  illegal,  320. 

Corporate  Assets 

liability  of  directors   to   creditors   for   misappropriation,   conver- 
sion  or   diversion,  490. 

Corporate  Bonds 

see   Bonds. 

Corporate  Books  and  Papers 

as  evidence 

admissibility   generally,    527,    528. 

copies,  527. 
as  notice  to  corporation,  529. 
as   public   records,   526. 
authentication,   527. 
custody,  527. 
duty  to  keep,  526. 

form   and   requisites   of   stock  books,   526. 
inspection,  «ee   Inspection  of  Corporate   Books  and  Records, 
proceedings  to   compel  delivery  by  retiring  officer,  529. 
proper  place  .  for  keeping,   527. 
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Corporate   Capacity 

see    Powers    of    Corporations. 

Corporate  Charter 

see  Charter. 

Corporate   Contracts 

see   Contracts. 

Corporate   Elections 

see   Corporate   Meetings. 

Corporate  Entity 

disregard  of 

as    to    corporation    acting   as    agent    for   parent    corporation, 
10,    11. 

general  rule,  9,   10. 

to  prevent  fraud  upon  corporate  creditors,    10. 
effect 

acquisition  and  transfer  of  property,  7. 

agency,  6,  7. 

contractual  powers  and  obligations,  5,  6. 

liability   for   tort,   8. 

title  to  property,  7. 

transfers  and  conveyances  of  stock,  8. 

upon  of  purchase  of  stock  by  another  corporation,   13S0. 
general    rule,    3-5. 
Massachusetts  trusts,  1633. 

Corporate  Existence 

commencement 

acceptance  of  special  charter,  69. 

conditions  precedent,  38. 

performance   of   conditions   precedent,   69. 

waiver   or  cure   of  defects,  39. 
continuation   after    dissolution 

statutory  provisions   generally,   1526. 

to  dispose"  of  corporate  property,  ,1527. 
determination  of  on  quo  warranto,  611. 
duration  and  termination 

effect  of  extension  of  charters,  71. 

extension  and  revival  of  charter,  70,  71. 

extension  under  provisions  of  general  laws,  70. 

generally,  70. 

power  of  legislature,  70. 
foreign   corporations,  Ti. 

issuance  of  stock  certificate  as  condition  precedent  to,  712. 
presumptions  as  to,  588. 
proof  of 

articles,  certificates,  letters  patent,  etc.,  73, 

direct  testimony,.  IZ. 

in  criminal  actions,  72. 

organization   of  corporation   and   performance   of   conditions 
precedent,  IZ. 
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proof  of — continued, 
parol  evidence,  72. 
statutory   provisions,   74. 
use   of   name   importing  a   corporation,    72. 

Corporate  Franchise 

see  Franchises. 

Corporate  Funds 

misappropriation    or    diversion,    judicial    review    of   acts    of    ma- 
jority stockholders,   889. 

Corporate  Instrv  lents 

execution,  sei    Execution  of  Corporate  Instruments. 

Corporate  Meetings 
adjournment,  330. 
calling    of 

necessity,  325. 

remedies   on   refusal   to    call,   325. 
combinations     and     pooling     agreements     among     stockholders, 

when  in  fraud  of  other  stockholders  or  creditors,  332. 
conduct 

adjournment  or  postponement,  330. 

inspectors  of  elections  when  necessary,  329. 

necessity  of  quorum,   328. 

number  necessary  to   decide   or   elect,  329. 

voting,  count  of  vote  and  announcement  of  result,  329. 
directors'   meetings,   see  Directors, 
necessity  of  quorum,  325. 

necessity  of  stockholders'   votes   to   authorize   increase   of   capi- 
tal stock,  738. 
notice 

form  and  mode,  326. 

generally,  326. 

statement  of  business  to  be  transacted  as  requisite,  327. 

waiver,  estoppel  and  ratification,  327. 
persons   entitled  to  vote  upon   resolution   of   dissolution   of   cor- 
poration,  1507. 
place  of  holding 

generally,  46,  325. 

validity  where  held  without   state,  326. 
proxies 

extent  of  authority  given  by,  332. 

effect    of    representation,    332. 

form   and   genuineness,   331. 

revocation,  332. 
review    and    control    of    elections    by    courts 

jurisdiction   in   equity   generally,   334. 

quo    warranto    and    mandamus,    333. 
right  of  preferred   stockholders   to   vote   at,   ITi. 
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right   to   vote   at 

as  between  pledgor  and  pledgee  of  stock,  330. 

charter    and    statutory   provisions,   330. 

executors     and     administrators     of     deceased     stockholders, 
331. 

nature  and   extent,  330. 

number   of  votes   per   share  of   stock,   331. 

possession   of  stock  certificates   as   prerequisite,   713. 

stock  or  transfer  books  as  evidence  of  right  of  stockholders, 
331. 
voting  trusts,   see  Voting  Trusts. 

Corporate   Name 

appropriation  and  user  as   determining  right,   147. 
change 

effect,   ISO. 

mode  of  changing  name,  149. 

name  which  may  be  adopted,  149. 
effect   of  misnomer 

grants,   conveyances,   contracts,  wills,   etc.,   148. 

pleadings,    process,    etc.,    148. 
effect    of    non-disclosure    in    execution    of    corporate    negotiable 

papers,  285. 
identical  or   similar  name 

injunction   against   use  of,    144. 

refusal  of  charter  or  license,  143. 
judicial  notice,   151,  584. 
legal  name,   148.  ». 

name   which   may  be  adopted,    142. 
necessity,    142. 
refusal    of   charter    or   license   under   identical    or    similar    name, 

143. 
unfair    competition 

appropriation  and  user  as  determining  right,  147. 

character   of   corporations   entitled   to   protect   name,   146. 

effect    of    incorporation    on    right    to    use    prejudicial    name, 
146. 

general  rule,  144. 

injunction  by  foreign  corporation  against  domestic   corpora- 
tion, 147. 

when   injunction   will  lie,    147. 
use   of   assumed   name,    148. 
use   of  corporate   names  by  natural   persons  and  unincorporated 

organizations,   ISO. 

Corporate    Obligations 

see  also  Creditors,  Debts. 

effect  of  dissolution  or  forfeiture,  1514. 

liability  of  incorporators,  934. 

upon  winding  up  of  corporation 

presentation   and  allowance,  1535. 

priorities  and  payment,  1535. 
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Corporate  Officers 

see  Officers,  Directors.  ^ 

Corporate  Powers 

see  Powers  of  Corporations. 

Corporate  Property 

misrepresentation    as    to,    as    effecting    validity    of    contract    for 

transfer   of   stock,   834-. 
shares   of  stock  as   an  interest   in,   715. 

Corporate  Seal 

see  Seal. 

Corporation  by  Estoppel 

see  Estoppel. 

Corporation  de  Facto 

see  De  Facto   Corporations.  ""     " 

Corporations 

distinction  between  Massachusetts  trusts  and,  1633. 

Corporators 

see  Incorporators. 

Costs 

liability  of  stockholders   to  creditors   for,   on  account  of  unpaid 

subscriptions,  915. 
stockholder's  liability  for  corporate  obligations,  930. 
stockholders'  suits   to   redress  injury  to   corporation,  913. 

Cotton  Gins 

governmental  control  of  corporations  operating,  975. 
jurisdictions  of  public  service  commissions  to  regulate,  977. 

Counterclaim 

see  Set-Off  and   Counterclaim. 

Coupons 

see  Bonds. 

Courts 

actions,  see   Actions, 
federal,   see    Federal   Courts, 
jurisdiction 

to   amend   corporate   charter,   961. 

to  review  proceedings   of  public   service   commission   in   re- 
spect of  rate  chargeable  by  public  utilities,  see  Rates, 
regulation  of  rates  by,   see   Rates, 
remedies,   see  Remedies, 
visitorial  powers,  1558. 

Covenants 

in  leases,  see  Leases. 
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conditions  precedent 

effect  of  curative   acts,  39. 
general   rules,   38. 

constitutional   prohibition  against  special  acts,  45. 

duty  of  state  official  to  issue  permit  upon  compliance  with  gen- 
eral  requirements,   39. 

place   of   organization,   46. 

power  as  attribute  of  sovereign,  Zl . 

power  of   Congress,  Zl . 

prohibited  by  private  agreement  between  individuals,  il . 

under  special  acts 

constitutional  prohibition  against,  45. 
exceptions  to  constitutional  prohibition,  45. 
necessity  of  acceptance  of  charter,  45. 

Creditors 

actions  by,  see  Creditors'  Suits,   Liabilities   of  Stockholders, 
appointment  of  corporate  receiver  at  instance  of,   1446. 
assignment  for  benefit  of,  see  Assignments  for  BeneKt  of  Cred- 
itors, 
continuance   of  constituent  companies  to  preserve  rights   of,   on 

consolidation  of  corporation,  13S4. 
effect    of    agreement    on    part    of    consolidated    corporations    to 
assume   obligations   of  constituent  companies   upon  right   of, 
.     .      1359. 

equitable    jurisdiction    to    set    aside    transfer    of    stock    in    fraud 

of,  719. 
failure  to  register  stock  transfer  as   indication  of  transaction  in 

fraud   of,  811. 
fiduciary   relations   of  corporate   director.s  to,  452. 
inspection  of  corporate  books  and  records  by,  536. 
of    foreign    corporations,   right   to    fund    deposited    for    their   se- 
curity, 1562. 
preferred   stockholders    as,    773. 
remedies,   see   Remedies, 
rights  of 

as  against  stockholders  holding  stock  issued  for  inadequate 

value,   764. 
as  effected  by  failure  to  register  stock  transfer,  811. 
as    to    over-valuation    of    watered    stock 
effect  of  notice  of  assent,  765. 
generally,  763. 

indebtedness  antedating  issue,  765. 
on   distribution  of  proceeds   at  the   sale   of  corporate   mort- 
gage on  foreclosure,  270-274. 
to  maintain  bill  in  aid  of  execution,  608. 
to    recover    dividends    unlawfully    paid    as    effected    by   time 

when  debt  incurred,  793. 
under  receivership,  1466. 

unsecured,   upon    reorganization   of   corporation,    1375. 
stockholders   as,   see   Stockholders,   Preferred   Stock. 
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Creditors'   Bills 

condition  precedent  to  right  of  creditor  to  maintain,  608. 

definition   and   nature,   607. 

parties  to,  609. 

right   of   creditor    to    maintain,   608. 

Creditors'  Suits 

actions 

against  promoters  for  secret  profits,  27. 

to  obtain  dissolution  of  corporation,   1512. 
after  winding  up  of  corporation 

against   stockholders    sharing   assets,    1524. 

generally,  1523. 
against    insolvent   corporations 

generally,   1394. 

parties,   1395. 

prerequisite    to,    1396. 

Credits 

shares  of  stock  as,  714. 

situs  of  for  purpose  of  taxation,  1250. 

Criminal  Law 

injunction  to  prevent  crime,   632. 

liability    of    agents    of    noncomplying    foreign    corporation,    1586. 
liability  of  corporation  for  crime 
'  •  corporation  as  "person"  within  criminal   statutes,  664. 

generally,  664. 
liability  of  officers  of  corporation 

embezzlement,  511. 

general  rule,  509. 

necessity    for    assent    to    or    active    participation    of    officer, 
510. 

nuisance,  511. 

under  statute  applicable  only  to  corporate  officers,  511. 
proof  of  corporate  existence  in   criminal  actions,   72. 
prosecution  for  crimes  against  corporations  de  facto,  52. 
prosecution   for  violation   of  anti-trust   statutes,   682. 
quo   warranto    as   proper   remedy    for   violation    of   by    corpora- 
tion, 611. 
violation  of  Blue  Sky  Laws  as   criminal   offense,   1012. 

Curative  Statutes 

effect  of,  upon  contracts  of  noncomplying  foreign  corporations, 
1588. 

Current  Expenses 

see  Operating  Expenses. 

Custom 

as   affecting   necessity   of  action   by   board   of   directors   to  bind 
corporation,  364. 
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Damages 

exemplary  damages  for  torts 

for  what  torts  awarded,  652. 

generally,  652. 

in  actions  against  carriers,  660. 
measure 

action  for  breach  of  contract  for  transfer  of  stock,  861. 

action  for  breach  of  contract  to  issue  and  deliver  stock,  744. 

conversion  of  stock,   726,  727. 
personal  liability  of  officers  misrepresenting  financial  conditions 

of  corporation,  486. 
unliquidated  claims  for,  liability  of  officers  to  creditors,  497. 

De  Facto  Cocporations 

collateral  attack  j: 

general  rule  stated,  48. 

limitations  and  exceptions  to  rule,  48. 

statutory  provisions,  48. 
contracts,  right  of  action  to  enforce,  52. 

corporations   by  estoppel,   necessity  for   de   facto  corporate  ex- 
istence,  55. 
crimes   against,   prosecution   for,   52. 
definition    and    nature,    47. 

individual  liability  of  stockholders  on  failure  to  perfect  corpora- 
tion, 952. 
liability  for  torts  by  or  against,  52. 
ownership  and  conveyance  of  property,  52. 
requisites 

assumption  or  usgr  of  corporate  powers,  51. 

compliance  with  provisions  of  statute  or  charter,  50. 

contents  of  articles   or  certificate  and  affidavits,  SO. 

effect  of  expiration  or  forfeiture  of  charter,  49. 

filing  or  recording  articles  or  certificate,  51.  ^ 

in  general,  49. 

provisions  as  to  capital  stock,  51. 
right  of  action  by  or  against,  52. 
rights  and  liabilities  of  members  and  officers 

general  rule,  53. 

statutory  liability  for  corporate  debts,  53. 

De  Facto  Dividends 
see  Dividends. 

De  Facto  Officers 

see  Officers  of  Corporations. 

Dealers 

definition  as  used  in  Blue  Sky  Laws,  1005. 

Debentures 

see  Bonds.  "^  ' 

1688 


Index 

[references  are  to  pages] 

Debts 

as  ground  for  bankruptcy  proceedings,  see  Bankruptcy. 

failure  to  include  statement  of  in  report  of  corporate  officers, 
S41. 

insolvency,  see  Insolvency. 

issue  of  stock  in  payment  of,  validity,  7S3. 

liability  of  officers  for,  see  Liabilities  of  Officers. 

liability  of  stockholders  for,  see  Liabilities  of  Stockholders. 

of  partnership,  effect  of  assumption  by  corporation  formed  from 
partnership,  60. 

official  misconduct  relative  to  as  basis  for  recovery  by  cred- 
itors against  officers,  494,  495. 

pledge  of  treasury  stock  as  security  for,  753. 

shares  of  stock  as,  714. 

validity  of  contracts   for  assumption   of  pre-existing  debts,   173. 

validity  of  individual  stockholder's  guaranty  of  corporate  debts, 
895. 

Decedents'  Estates 

see  Estates  of  Decedents. 

Deceit 

action  for  arising  out  of  contract  for  transfer  of  stock,  843,  844. 
fraud,  see  Fraud. 

liability  of  corporate  officer  to  third  person  for,  483. 
liability   of  corporation   for,   642. 

Declaration  of  Dividends 

see  Dividends. 

Decrease 

of  capital   stock,   see   Capital   Stock. 

Decree 

see  Judgment. 

Deeds 

see   also    Conveyances,   Covenants. 

execution,  see  Execution  of  Corporate  Instruments. 

seal,   see   Seal. 

trust  deeds,  see  Mortgages. 

Defamation 

see  Libel  and  Slander. 

Default 

see  Judgment. 

Defendants 

see  Parties. 

Definitions 

actual  capital  stock,  710. 
association,   2. 
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Definitions — Continued. 

authorized  capital  stoclc,  710. 
business,   1£69. 
by-laws,  76. 
capital,   710. 

capital  stock,  709,   1237. 
certificate   of   stock,   711. 
,   corporation,    2. 
corporations  for  pecuniary  profit,  16. 
creditor's  bill,  607. 
de   facto   corporation,  47. 
de  facto  officer,  361. 
dividends,   77S. 
doing  business,  1609. 
doing  business  in  the  state,  1569. 
fair  valuation,  1425. 
fair  value,  1334. 
foreign  corporation,   1541. 
franchise,  208. 
gross  income,   1311,   1344. 
income,    1327,    1337,    1343. 
insolvency,  1386. 
invested   capital,   1330. 
licenses,  1201. 

manufacturing  corporation,   15. 
Massachusetts  trusts,  1633. 
parsonage,  1301. 
secondary  franchise,  210. 
share  of  stock,  710. 
shareholder,  711. 
stockholders,  711. 
succession,   1373. 
successors,  1373. 
taxation,   1200. 
ultra  vires,  306. 
value,   1125. 
voting  trust,  336. 

Delay 

see  Laches,  Statute  of  Limitations,  Estoppel,  Ratification. 

Delivery 

necessity  for  and   sufficiency  of  to  establish   valid   gift   of  stock, 

876. 
transfer  of  stock  by,  80S. 

Demurrer 

see  Pleading. 

Denial 

see  Pleading. 

Deposits 

generally,   see    Banks. 

power  of  cashier  to  accept  and  repay,  415. 
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Depots 

see  Railroad  Companies. 

Descent  and  Distribution  ! 

see  Estates  of  Decedents. 

Devises  ^  { 

see  Estates  of  Decedents. 

Directors 

acquisition   of  adverse   title   or   interest  by,  4S4. 

as  agents  or   employees   of  corporation,  354. 

authority  to  accept  statutory  amendments  to  corporate   charter, 

962. 
compensation,  see  Compensation  of  Officers, 
considered  as  trustees,  451. 
contracts  between  boards  and  members 
presumptions  and  burden  of  proof,  459. 
validity,   459. 
de  facto,  361-363. 

discretion   in   declaring   dividends   on   preferred   stock,   796. 
exclusive  power  as  to  declaration  of  dividends,  781. 
execution  of  mortgages  by,  257. 
'  fiduciary  relation  to  corporate  creditors,  452. 
fiduciary  relation  to  corporation 

acquisition  of  adverse  title  or  interest,  454. 

effect  of  engaging  in  rival  business,  354. 

effect  upon  title  to    and   possession    of   corporate   property, 

354. 
leases  by  or  to   by  other  officers,  465. 
loans   to   corporation,  465. 

purchase  of  corporate  property  by  directors,  464. 
purchases  at  judicial  execution  or  tax  sale,  454. 
rights  as  creditors  of  corporation,  459. 
sales  by  directors  or  other  officers  of  corporation,  464. 
termination,   454. 

validity    of    transactions    between    board    and    individual    di- 
rectors,   459-469. 
fiduciary  relation  to  individual  stockholders,  452. 
illegal  issuance  of  stock  to  themselves,  liability,  477. 
issuance  of  watered  stock  to,   effect,   762.    ' 
joint   and   several    liability   for    mismanagement    of    corporation, 

471. 
liability 

for   acts   of'  co-directors,   475. 
for  acts  of  other  officers,   475. 
for  illegal   declaration   of   dividends 
by  statute,  794.  " ' '. 

by  whom  enforceable,  794. 
effect  of  good  faith,  794. 
enforcement 

parties  and  pleading,  795. 
statute  of  limitations,  795. 
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liability  to   creditors   for   misappropriation,   conversion   or   diver- 
sion of  corporate  assets,  490. 
management    of    corporation    by 
generally,   338. 

liability  for  acts  of  other  directors  or  officers,  474,  475. 
meetings 

calling,  365. 

efiect   of   counting   interested    or   disqualified   directors,    367. 
irregularity    or  ^  illegality 
effect  in   general,   367. 

estoppel  to  assert  as  against  innocent  third  persons,  368. 
ratification  of  acts  by  directors  or  stockholders,  367. 
necessity   for   action   as   board 

effect  of  consent  of  all  directors,  364. 
effect   of  ratification  by  stockholders,  365. 
exception  where  custom  or  usage  to  contrary,  364. 
exception  where  directors  own  all  of  stock,  365. 
rule  generally,  363. 
necessity  of  notice,   366. 
number   necessary  to  decision,   367. 
place 

when  outside  of  state,  365. 
when  within  state,  365. 
quorum 

effect    of    vacancies    in    board    reducing    number    below 

minimum,   366. 
what   constitutes,   366. 
special    meetings,    366. 
necessity  of  signature  on  negotiable  corporate  papers,  285. 
notice  to  as  knowledge  or  notice  of  corporation,  442. 
number,  354. 

obligations  arising  from  fiduciary  nature  of  office,  452. 
power  of  corporation   to   defend  suits   against   individually,   160. 
powers 

as  to  actions  by  or  against  corporation,  394. 
borrowing  money,  391. 
effect  of  decree  of  dissolution,  1513. 
execution   of  notes   or   bonds,  391. 
filing   voluntary   proceedings   in   bankruptcy,   393. 
general  rules,  391. 
issuance   and   sale  of   stock,  392. 
mortgages   and   pledges   of  property,   392. 
sale  or  lease   of  entire  corporate  property,  394. 
sales  in  ordinary  course  of  business,  392. 
to  fix  own  salaries,  519. 

to  fix  salary  of  officers  other  than  directors,  519. 
proof  of  official  position,  355. 
qualifications   and   eligibility,   356. 
ratification  of  unauthorized  acts  by,  428. 
removal 

conditions  and  procedure,  360. 
express  power,   358. 
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Directors— Continued. 

removal — continued. 

grounds  for,  360. 

inherent   power,   358. 

judicial  control  of,  359. 

who   may  remove,  359. 
stockholder's   suits   to   redress   injury   to   corporation,   903. 
term   of    office 

holding  over,  357. 

termination  by  election  of  successor,  357. 
traflsfer  of   stock  to    or   by,   800. 
validity  of   by-laws   regulating,   85. 

validity    of    conveyances,    transfers,    etc.,    to,    by    insolvent    cor- 
porations,  1393. 

Disagreement 

as.  ground  for  receivership,  see  Receivers. 

Discharge 

of  liability  of  corporate  officers  to  creditors,  498. 

of  subscribers  to  stock,  "132. 

termination   of   right   to    compensation   or   salary  by,   523. 

Disclosure 

duty  of  promoters   to   corporation  and   stockholders,   24  et   seq. 

Discriminations 

as   to  dividends,   see  Dividends, 
rate   regulation,   see   Rates. 

Disqualification 

of  officers,  see  Officers,  Directors. 

of  trustee   under   corporate   mortgage,  260. 

Dissenting  Stockholders 

see  Consolidation,  Majority  and  Minority  Stockholders. 

Dissolution 

acquisition  of  all  of  stock  by  one  person  as  effecting;   1504. 
actions  by  creditors  to  obtain,   1512. 
actions    by   minority   stockholders 

in  case  of  fraud  of  mismanagement,  1511. 

in   general,   1510. 

statutory  grounds,  1512. 
actions  by  private  persons,  1510. 

administrative   power   to    determine   or   decree,    1503. 
by  lapse   of  time,   1503. 
effect   of 

dissolution   pendente   lite 
at   common   law,    1521. 
statutory  provisions,   1521. 
substitution   of   parties,    1521. 

in  actions  under  statutes,   1512. 
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Dissolution — Continued, 
eflfect  of — continued. 

on  property  and  conveyances  of  corporation,  1517. 
regarding  corporate  property  and  conveyances 
modern  rule,  1516. 

nonstock  and   eleemosynary   corporations,   1517. 
under  specific   statutory  prohibition,   1518. 
upon  actions  by  or  against  corporations 

appeal   or  writ  of  error  after  dissolution,   1520. 
effect   of   specific   statutory   prohibitions,    1518. 
generally,   1618.  » 

judgment  and  execution  after  dissolution,   1520. 
rule  under  modern  statute,   1518. 

upon    whom    process    may    be    served    after    dissolution, 
1520. 
upon  debts  owing  by  or  to  corporation,  1514. 
upon  existing  contracts 

contingent  claims,  1515. 
leases,    1515. 

where  dissolution  is  voluntary,  1514. 
upon    liability   for   torts    committed    after    dissolution,    1517. 
upon  power  of  corporation  to  maintain  suit  after  expiration 

of  statutory  extension   of  corporate  life,   1520. 
upon  power  to  contract,  1513. 
"■  upon    stockholders 

liability  for  corporate  obligations,  924. 
vesting  of  title  to  corporate  assets,   1S15. 
upon  tenure  of  office  and  powers  of  corporate  officers,  1513. 
effect  of  expiration  of  statutory  period,  1527. 
foreign  corporations,   see   Foreign   Corporations, 
forfeiture  of  charter 

as   matter   between   state  and   corporation,    1503. 
jurisdiction  of  courts  of  equity  to  decree,  1509. 
involuntary 

for  misuser  or  abuse  of  corporate  franchise  or  powers,  1508. 
provisions  of  federal  reserve  act,  1508. 
suspension  or  abandonment  of  business  as  cause,   1508. 
violation  of  anti-trust  statutes,  1508. 
'    ipso  facto  dissolution 

acquisition  of  all  of  stock  by  one  person,  1504. 
by  lapse  of  time,  1504. 

cancellation  of  charter  as   equivalent   to   forfeiture,   1506. 
failure  to  pay  taxes  or  licenses,  1505. 
insolvency  as   affecting, .  1505. 
judicial  determina;tion  as  prerequisite  to,  1504. 
loss  of  majority  of  membership,  1504. 
non-user  of  franchise,  1505. 
receivership  as  affecting,   1505. 
suspension  of  business,   1505. 
under  charter  or  statutory  provisions,  1504. 
jurisdiction  of  courts  of  equity  to  decree,  1509. 
legislative  power  to  determine  or  decree,  1503. 
pleading  of,  in  actions  by  or  against  corporations,  582. 
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Dissolution — Continued. 

power  of  legislature   to  revive  corporation,   1522. 

power   of   president   to   consent   to    appointment   of   receiver   for 

purpose   of,  401. 
proceedings   to   obtain  forfeiture   and   decree,   pleadings   in,   1S09. 
propriety  or  necessity  for  as  judicial  questions,   1S03. 
'     r,eceivers 

appointment^   1534. 
powers  and  duties,   1534. 
right  to  demand  in  collateral  proceedings,   1503. 
statutory  continuation  of  corporate  existence  for  limited  time 
generally,  1526. 

to  dispose  of  corporate  property,  1527. 
statutory  proceedings  to  accomplish,  1507. 
trustees  for  winding  up 

actions  by  or  against,'  1533. 

appointment  by   stockholders,   1528. 

generally,   1527. 

judicial  control  of,  1528. 

liability 

for  profits  realized,   1532. 
generally,   1531. 
officers  as,  1528. 
•  powers  and  rights  generally,  1529. 
title  to  corporate  property  and  control  thereof,  1530. 
voluntary 

effect  upon  existing  contracts,  1514. 

necessity   for    acceptance   of   surrender   or    consent    of   state, 

1506. 
provisions  of  English  Companies  Act  of  1908,   1506. 
statutory  provisions 

grounds   for   granting  or   refusing,   1506. 
who  may  apply  for  dissolution,   1507. 
who  may  vote  upon,  1507. 
vacating  dissolution,   1507. 
who  may  sue  to  procure,   1509. 
winding  up 

assets  as  trust  funds  for  benefit  of  creditors,  1523. 
claims  against  corporation 

presentation   and  allowance,   1535. 
priority  and  payment,  1535. 
distribution  of  assets   among  stockholders 

effect  of  agreement  among  stockholders,   1536. 
general  rule,   1535. 

liability    to    creditors    of    stockholders    receiving    assets, 
1524. 
right  of  creditors  to  sue  for  assets,   1523. 
right  of  stockholders  to  sue   after   dissolution,   1524. 
sale  of  property'  in  connection   with 
generally,  1525. 
who  may  purchase,   1526. 
statutory  provisions  for,  1523. 
trustees  for  purposes  of,   1527. 
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Dissolutioni — Continued. 

withdrawal  of  majority  of  members  of  corporation  as   effecting, 
1504. 

Distribution 

after  dissolution,   see  Dissolution. 

after  receivership,  see  Receivers.    . 

of  proceeds  of  mortgage  sale,  see  Mortgages. 

District  of  Columbia 

actions  by  or  against   corporations   of,   546. 

Diversity  of  Citizenship 

see  Federal  Courts. 

Dividends 

compelling  declaration  and  payment  of 

generally,  117. 

jurisdiction  and  procedure  in  equity,  778. 
conditions  precedent  to  declaration  and  payment 

deduction   of   expenses,   780. 

determination  of  profits,  779. 

effect  of  limitation  upon  indebtedness,   780. 
declaration  and  payment 

discrimination  between  stockholders,  782. 

formal  requisites   of  declaration,   781. 

in  whom  authority  to   declare  vested,   781. 

out  of  borrowed  money,  780. 
definition  and  nature  of,  775. 
division  of  profits  between   stockholders   as    de   facto   dividends, 

782. 
effect  of  transfer  of  stock  without  registration 

upon  right  of  corporation   to  set   off  dividends   against  debt 

of  transferor,  810. 

upon  right  to  dividends  generally,  809. 
false    representations   in   respect   of   as   invalidating   subscription 

to  stock,  118. 
liability  of  directors  for  illegal  declaration 

by  whom  enforceable,  794. 

effect  of  good  faith,  794. 

enforcement 

effect  of  statute  of  limitations,  795. 
parties  and  pleading,  795. 

statutory,  794. 
medium  of  payment 

cash,  783. 

property,  783. 

stock  dividends,  783. 
misrepresentations   concerning  as,  effecting  validity  of  contracts 

for  transfer  of  stock,  835. 
on  preferred  stock 

cumulative  dividends,  796. 

discretion  of  directors  in  declaring,  796. 
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Dividends — Continued. 

on  preferred  stock — continued. 

remedies   of  stockholders,   798. 
right  l!o  and  extent  of  preference  generally,  795. 
right   to   share   in   surplus   after   payment   of   preferred   divi- 
dends, 191. 
when  payable  out  of  profits  only,  796. 
payment 

place  of,  783. 
time  of,  783. 

where   stock   transferred  without   registration,   810. 
persons  entitled  to 

as  between  life  tenant  and  remainderman 

apportionment  according  to   time  when   earned,   789. 
dividends   declared  out  of  capital,   790. 
effect  of  death  of  life  tenant,  792. 
generally,  789. 

intention  of  testator  or  donor  to  cgfitrol,  792. 
method  of  making  apportionment,  790. 
ordinary  "and  extraordinary  dividends,  790. 
when  form  of  dividend  immaterial,  789. 
generally,  788. 
right  on  transfer  of  stock 

executory  contracts  to  sell,  788. 
generally,   788. 
recovery  of  dividends  unlawfully  paid 
effect  of  statute  of  limitations,  794. 
effect  of  stockholder's  good  faith,  793. 
generally,  793. 

jurisdiction  and  procedure,  794. 
right  of  creditors,  793. 
remedies  of  stockholders  to  recover 

action  at  law  against  corporation,  784. 

effect  of  transfer  of  stock,  787. 

laches   and  estoppel  as  effecting,  787. 

set-off    of    dividends    against    debts    due    from    stockholders, 

787. 
statute  of  limitations,  785. 
right  to,  as  effected  by  right  of  possession  to  stock  certificates, 

713. 
right  to,  on  transfer  of  stock,  789. 
stock  dividends 

general   principles    governing   declaration,    783. 
right  to   declare,  784. 

surplus  profits  as   conditions   precedent,  784. 
when  taxable  as  income  under  federal  income  tax,  1336. 
stockholders'  right  to  share  in  profits 
after  dividends  declared,  lid. 
before  dividends   declared,  776. 
unconditional  agreement  to  pay,  validity  and  effect,  779. 
validity   of  by-laws   discriminating  between   stockholders    in   re- 
spect of,  84. 
when  payable  out  of  profits  only,  779. 
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Documentary  Evidence 

see   Evidence. 

Documents 

see  Corporate   Books  and  Papers. 

Doing  Business 

application  of  laws  of  state  in  which  foreign  corporation  is 
engaged,  1547. 

effect  of  statute  impowering  foreign  corporations  to  do  busi- 
ness in  state,   1544. 

"Doing  Business  in  the  State" 

definition,  1569,  1609. 

Domestic  Corporations 

attachment,  of   property,   598. 

service  of  process   in  garnishment   proceedings   against,   60S. 

Domicile 

corporations  created  by   congress,  67. 
national  banks,  67. 

Donations 

see  Gifts. 

Double  Liability 

see   Liabilities  of  Stockholders. 

Double  Taxation 

presumption  against,   1220. 

Drafts 

see  Negotiable  Instruments. 

Drainage  District 

as  public  corporation,   15. 

Due  Process  of  Law 

compliance  with  constitutional  requirements  of,  as  prerequisite 
to  service   of  process  upon  foreign  corporation,   1608. 

conditions  imposed  upon  public  utility  by  statute  or  public 
service   commission  as   denial  of,  996. 

constitutional  guaranty  of,  as  affecting  A'alidity  of  tax  statutes, 
1211,   1212. 

constitutional  protection  of  foreign  corporations  against  depri- 
vations of  property  without,   ISSO. 

notice  to  corporations   as  essential  to,  997. 

rate  regulations  in  violation,  of  constitutional  provisions  for, 
1080. 

requiring  performance  of  service  without  compensation  as 
denial  of,  997. 
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Due  Process  of  Law — Continued. 

validity   of   regulations   applicable   only   to    certain   corporations, 

998. 
validity  of  regulations  applicable  only  to  corporation,  998. 

Earnings 

generally,  see   Dividends,   Income,   Rates, 
taxation  of,  see  Income  Tax,  Taxation. 

Educational  Corporations 

academy  partially  endowed  by  state  as  quasi-public  corporation, 
IS. 

exemption  from  inheritance  tax  of  transfers  to,   1318. 

exemption  from  taxation,  1294. 

property   of  exempt  from  taxation,   1301. 

use  of  property  as  determining  right  to  exemption  from  taxa- 
tion, 1303. 

Educational  Institutions 

admission  or  restoration  as  student  in,  mandamus  to  compel, 
618. 

Elections 

corporate  meetings  generally,   see  Corporate  Meetings, 
corporate   officers,   see   Officers  of   Corporation. 

Electric  Light  and  Power  Comipanies 

governmental   control  of 

generally,  974,   1044. 

regulations  as  to  poles  and  wires,  1046. 

requiring  physical  connection  of  lines,  1047. 
mandamus   to   compel   performance    of   duties   as   public    service 

corporation,  620. 
power  of  public  service   commission  to   regulate   rates   of,   1073. 
taxation  of  tangible  property   of,   1230. 

Eleemosynary  Corporations 

effect  of  dissolution  upon  property  and  conveyances   of,  1517. 
right  to  protection  of  law  of  unfair  competition,   146. 

Elevator  Companies 

governmental  control  of,  976. 

Eligibility 

of  officers,  see  Directors,  Officers. 

Embezzlement 

criminal  liability  of  corporate  officers,  511. 
liability  of  officer  of  corporation  to  creditors,  511. 

Eminent  Domain 

compensation  for  property  taken  under   right   of,  303. 
constitutional  restrictions  upon,  288. 
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construction  of  statutes  conferring  power  of,  291. 
delegation  of  right 

general  rules,  289. 

necessity   of  public  use,   292. 
exercise    of    right    of,    as    affecting    liability    of    corporation    to 

government  control,  973. 

injunction  to  restrain  exercise  of  power  of,  631. 
nature  and  source  of  right,  288. 
police  power  distinguished  from,  288. 
property  which  may  be  taken   under  right  of,  296. 
public  use 

necessity  of,  292. 

what  constitutes,  293. 
restrictions    upon   power    of   public   service    commission   to    con- 
fer right  of,  291. 
what  constitutes  taking  property  under  right  of,  300. 

Employee 

joint  liability  of  corporation  and,  for  torts,  651. 

liability  of  corporation   for  torts   of,  636. 

pleading    want     of    authority    of,    to    represent    corporation    in 

actions  by  or   against  it,   S82. 
powers  of  purchasing  or  selling  agents,   386. 
powers  of  subordinate  agents  of,  384. 
ratification   of  an  unauthorized  act  by   corporation,  425. 
service    of   process   upon,    571. 

Employment 

duration   of   contracts   made   by   general   manager,   410. 
power    of    corporate    treasurer,   407. 

power   of  general   manager   as    to   contract   of,   409,   410,   413. 
power   of   president  to   execute,   397,   401. 

validity   of   contracts   for   employment    of  agents,   attorneys   and 
servants,   174. 

Entity 

see   Corporate   Entity. 

Equal    Protection    of    the    Laws 

protection   of  foreign   corporations,   denial   of,    1550. 

rate     regulation     as     denial     of     constitutional     provisions     tor, 

1080. 
regulations    applicable    only    to    certain    classes    of    corporations 

as   denial  of,  998. 
regulations   of  public   service   commission   of   applicable   only   to 

corporation   as   denial   of,   998. 
taxes,  see  Taxation. 

Equity 

compliance    with    principles    of,    as    prerequisite    to    legality    of 

Massachusetts   trusts,    1635. 
injunction,   see   Injunction. 
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jurisdiction 

action  for  breach  of  contract  for  transfer  of  stock,  861. 
creditors'   suits  ^o  recover  assets   of   insolvent   corporations, 

1394. 
of  trustees  for  winding  up   of  corporation,   1S28. 
stockholder's   suits  for  injury  to   corporation,  898. 
to  appoint  receiver   of  corporation,   1440. 
to  compel  declaration  and  payment  of  dividends 
generally,  117,  119,. 
on  preferred  stock,  798.        ' 
to    compel    registration    and    recognition    of    stock    transfer, 

812-815. 
to  enforce  corporate  lien  on   stock,  771. 
to  enjoin   collection   of  illegal  taxes,    1268. 
to   entertain   action   by   stockholders   of   foreign    corporation 
for    accounting,     misappropriation    or    mismanagement, 
1560. 
to  foreclose  to  contractual  pledge  of  stock,  872. 
to    remove    trustee    under    Massachusetts    trust    agreement, 

1645. 
to  review  corporate  elections,  334. 
to   set  aside  proceedings  in  bankruptcy,   1434. 
to   set  aside   transfer  of  stock  as  in  fraud  of  creditors,   719. 
to  subject  shares  of  stock  to  payment  of  debts,  719. 
mandamus,  see  Mandamus. 

remedies   in,   to    enforce   liability   of   corporate   officers   to    cred- 
itors, 500-509. 
right  to  sue  promoter  for  secret  profits,  27. 
suit  to  restrain  wrongful  interference  with  business,  550. 

Error,  Writ  of 

see  Writ  of  Error. 

contract  for  transfer  of  stock,  825. 

Escrow 

contract  for  transfer  of  stock,  825. 

Estates  of  Decedents 

power  of  corporation  to  acquire  property  by  bequest,  199. 

Estoppel 

application  of  general  rule  governing  corporations,  425. 
application  to  actions  by  or  against  corporation,  552. 
arising   from   actions    by   or   against   pretended   corporation,    58. 
as   defense  against   minority   stockholders,   891. 
corporations  by  estoppel 
effect  of  fraud,  54. 
essential  requisites 

de  facto  corporate  existence,  55. 
generally,  54. 
/  good  faith,  knowledge,   notice   and  reliance,   55. 

lawful  authority,  55. 
necessity  for  equitable  grounds,  54, 
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creditor's   suit   against   insolvent   corporation,    1397. 

in  action  by  creditor  against  corporate  officer,  503,   506. 

in  proceedings  to  expel  member  of  non-stock  corporation,  884. 

in    proceedings    to    recover    invalid    preferences    on    insolvency, 

1418. 
of  corporate  officers 

generally,   56. 

to  deny  power  within  apparent  authority,  373. 
of  corporation 

to  assert  right  of  power  by  officer  or  agent,  373-382. 

to  ignore   unregistered  stock   transfers,  810. 
of    delinquent    subscriber    to    set    up    irregularity    of    assessment 

or  defect  of  notice  of  sale   in  proceedings   for   forfeiture  or 

sale,  134. 
of  officers,  agents  or  stockholders,  437. 
of   persons    dealing   with    noncomplying   foreign    corporation    to 

assert  noncompliance,   1583. 
of  promoters,   members  and  officers  of  pretended  corporation 

members  and  officers  as  between  themselves  or  against 
corporation,  57. 

officers,  57. 
.    stockholders,  56. 
of  stockholders 

to  attack  alleged  wrongful  diversion  of  corporate  funds, 
470. 

to  object  to  unauthorized  increase  of  capital  stock,  742. 

to  question  legality  of  assessment  of  full  paid  stock,  951. 
of  subscriber 

generally,  920. 

to  demand  payment  of  full  amount  or  specified  percentage 
as  condition  precedent  to  enforcement  of  subscription, 
138. 

to  deny  corporate  existence,   140. 

to  deny  subscription  or  validity  thereof,   141. 

to    insist   upon    conditions    precedent    to    stock   subscription, 
105. 
of  true  owner  of  stock  to  assert  title  as  against  transferee  by 

unauthorized  transfer,  819,  820. 
persons  contracting  or   dealing  with   corporation   as   such   right 

to  sue  members  or  officers  as  individuals,  55. 
persons  suing  or  sued  by  corporations,  58. 
preventing  petition  for  bankruptcy,   1429. 

right  of  corporation  or  stockholders  to  question  validity  of  pur- 
chase by  corporate  officer  at  forced  sale,  456. 
to    assert    irregularity    or    illegality    of    directors'    meeting    as 

against   third   persons,  368. 
to  assert  want  of  authority  of  corporate  officers,  390. 
to  attack  validity  of  amendment  to  charter,  963,  964. 
to  deny  validity  of  unauthorized  or  fictitious  stock,  745. 
to  question  notice  of  corporate  meetings,  327. 
to  question  ultra  vires  character  of  corporate  act,  310. 
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Estoppel — Continued.        , 

to    question    validity    of    transactions    between    corporation    and 
corporate  officers,  469. 

£vi4ence 

acceptance  of  amendment  to  corporate   charter,  proof  of,  963. 
action  by  or   against  corporations 
parol  evidence  rule,  590. 

subpoenas    and   notices    to    produce    or    to    allow    inspection, 
592. 
action    by    or    against    foreign    corporation,    proving    compliance 

with     statutory    prerequisites     to     doing    business     in     state, 
1592. 
action    to    recover    salaries     or     compensation    wrongfully    paid 

officers,  525. 
admissions  of  corporate  officers  and  agents,  418-423. 
best   and   secondary  evidence 

application    to    proof    of    organization,    objects,    charter,    by- 
laws and  personnel,  589. 

as  to  corporate  doings  and  contracts,  590. 
burden  of  proof,  see  Burden  of  Proof. 
consolidation   of  corporation,  proof  of,   1371. 
construction  of  contracts,  176,  847. 
corporate   books  and  records   as 

authentication,  527. 

copies,  527. 

purposes    for    which    and    actions    in    which    admissible,    527, 
528. 
corporate  seal,  proof  of,  152. 

double  taxation,   presumptions   and  proof  of,   1220. 
foreclosure  of  corporate  mortgages,  266. 
judicial  notice,   see   Judicial   Notice. 
official  position  of  corporate  officer,  proof  of,  35S. 
parol  evidence 

admissibility 

contracts  for  transfer  of  stock,  847. 

corporate  contracts  generally,  287. 

corporate  existence,  72. 
presumptions,   see  Presumptions, 
proceedings  before  public  service  commission   to  regulate   rates 

of  public  utilities,   1143. 
proceedings  to  enforce  stockholder's  liability  for  corporate  obli- 
gations, required  proof  in,  948. 
proof  of   corporate   existence 

actions  at  law  by  foreign  corporations,   1600.    ' 

direct  testimony,  73. 

judicial  notice  of  special  charters  and  general  laws,  73. 

organization   of   corporation    and   performance    of   conditions 
precedent,  73. 

parol  evidence,  72. 

prima  facie  proof,  71. 
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proof  of  corporate  existence — continued. 

production   of  articles,  certificates,   letters   patent,  etc.,  73. 
statutory   provisions,   74. 
property,  etc.,  taken  in  payment  of  stock,  evidence  as  to,  757. 

Examination 

see  Inspection  of  Corporate   Books. 

Exchange 

generally,  see  Transfer  of  Property,  Transfer  of  Stock, 
powers  of  president,  400. 

Excise  Tax 

see  Taxation. 

Execution 

against   corporation   as   condition    precedent   to    liability   of   cor- 
porate ofScer  to  creditors,  499. 

levy  and  sale  pf  shares  of  stock 
effects,  721. 
method,  720. 

liability  of  shares  of  stock  to 
at  common  law,  718. 
by  statute,  718. 

effect  of  dispute  as  to  title,  719.  ,- 

equity  jurisdiction,  719. 

persons  in  whose  hands  stock  may  be  levied  upon,  719. 

upon  judgment  or  decree  in  action  by  or  against  dissolved  cor- 
poration,  1S20. 

Execution  of  Corporate  Instruments 
acknowledgment 

general  considerations,  286. 
mode  of  taking  and  contents,  286. 
contracts  other  than  negotiable  instruments 
made  in  name   of  other  persons,  284. 
necessi'ty  for  signature   in   corporate  name 
generally,   283. 

where  title   of  office   not  added,  283. 
rules  generally,  282. 
delivery,  necessity  of,  281.  ' 

form  and  contents 
affidavits,  277. 

effect  of  misnomer  or  use  of  assumed  name,  280. 
effect  of  statutes,  charter  provisions  and  by-laws 
contract  executed  on  one  side,  279. 
directory   requirements,   279. 
generally,  279. 
in  general,  277,  286. 

necessity    for    approval    by    certain    officers    or    by    stock- 
holders,  280. 
ratification,  280. 
requisite   to  fix  corporate   liability,  278. 
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Execution  of  Corporate  Instruments — Continued. 

instruments   un'der   seal,   qualifications    of    subscribing   witnesses, 

282. 
negotial^le  instruments 

effett   of  negotiable  instruments   law,  286.' 

effect    of    signature    of    corporate    name    followed    by    name 
of  officer  and  title  of  office,  285. 

effect  of  use  of  words  "I"  or  "we,"  285. 

effect  when  name  of  corporaltion  not  disclosed,  285. 

general   rules,   285. 
parol  evidence  to  establish 

admissibility  in  general,  287. 

illustrative  decisions,   287. 
recording,  necessity  of,  281. 

Executors  and  Administrators 

liability  as  stockholders  for  corporate  debts,  936. 

power  of  corporation  to  act  as,  181. 

right  to  vote   stock   belonging  to   estate   of   deceased   at   corpo- 
rate meetings,  331. 

unauthorized  stock   transfers   by 

liability  of   corporation   under,  817. 
remedies  of  owner  against  corporation,  818. 
right  and  liability   of  transferee,   817. 

Executory  Contracts 

right  to   raise  defense   of  ultra  vires,  309. 

Exemplary  Damages 

see  Damages. 

Exemptions 

from   taxation,   see   Taxation. 

Expiration  of  Charter 

see  Dissolution. 

Express  Companies 

governmental  regulation  of,  1054. 

taxation  of,  while   under  federal  control,   1225. 

Extra  Compensation 

to  officers,  see   Compensation   of  Officers. 

Failing  Corporations 

see  Insolvency,   Bankruptcy,   Receivers,   etc. 

Fair  Valuation 

definition,  1334,  1425. 

False  Im,prisonnierit 

liability  of  corporation  for,  641. 
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False  Reports 
see  Reports. 

False  Representations 

see    Fraud. 

Fares 

see  Rates. 

Federal  Courts, 

noncompliance  of  foreign  corporations  with  statutory  prereq- 
uisites to  doing  business  in  state,  effect  upon  status  in, 
1591. 

service  of  process   upon   foreign   corporations   in   suit   in,    1627. 

Federal  Employer's  Liability  Act 

validity  of  state  statutes  in  conflict  with,  994. 

Federal  Land  Banks 

power  of  Congress  to  create,  iT. 
taxation,  1224. 

Federal  Safety  Appliance  Act 

validity  of  provisions  of  state  statutes  in  conflict  with,  994. 

Federal  Transportation  Act 

validity  of  state  statutes   in  conflict  with,  994. 

Felony 

see   Criminal   Law. 

Fences 

see  Railroad   Companies. 

Fictitious   Stock 

see   Watered,  etc..   Stock. 

Fidelity  Bonds 

see  Officers. 

Fiduciary  Relation 

of  directors  to  corporation,  see  -Directors. 

of  officers  to  corporation,  see  Officers  of  Corporation. 

of  promoters  to   corporation  and  to  stockholders,  24  et   seq. 

Fieri  Facias 

see  Execution. 

Finatiicial  Condition 

false  representations  respecting  as  fraud  invalidating  subscrip- 
tion to   stock,   117. 

fraudulent  representations  to  third  persons,  liability  of  officers, 
484. 

insolvency,   see   Insolvency. 

reports  as  to,  see  Reports. 
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Fire  Insurance 

.  see   Insurance   Companies. 

Firms 

see  Partnership. 

First  Meeting 

see   Organization. 

Foreclosure 

equitable   jurisdiction    to    foreclose   contractual   pledge   of   stock, 

872. 
mortgages,   see  Mortgages, 
of   corporate   lien   upon   stock,   771. 

Foreign  Commerce 

see  Interstate   Commerce. 

Foreign  Corporations 

actions  against 

generally,  1601. 
jurisdiction 

acquiring   by   consent   of   corporation,    1604. 
effect  of  appearance,   1604. 
pleading,  1607. 
requisites     to     jurisdiction     to     render     personal     judgment, 

1601. 
statute  of  limitations  and  laches  as  defenses,  1607. 
venue,  1605. 

who   may  maintain,  1603. 
actions  by 

noncompliance    with    statutory    prerequisites    to    doing    busi- 
ness in  state 

as  effecting  right  to   sue,   1595. 
manner  of  raising  defense,   1598. 
presumption    of    compliance    with     statutory    conditions     of 

doing  business   in   state,   1596. 
proof  of  corporate  existence  in  actions  at  law,  1600. 
actions  by  stockholders  for  accounting,  misappropriation  or  mis- 
management, jurisdiction  of  court  of   equity,   1560. 
assessments  upon  stock  of,  power  of  courts,  1S60. 
attachment  against 

cure  of  jurisdictional  defects  in  papers,  603. 
generally,  598,  600. 
charter  restrictions  of,  as  limiting  powers   in  other   states,   1545. 
comity  towards 

application  of  doctrine  generally,  1547. 

application    of    laws    of    state    in    which    corporation    doing 

business,  1547. 
corporations   chartered   in    one    state    to    do   business    in   an- 
other, 1S48. 
legislative    enactments    subjecting    foreign    corporations    to 
equality  with  domestic   corporations,   1548. 
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Foreign  Corporations — Continued, 
comity  towards — continued. 

limitations   of  by  local  policy,    1548. 

power  of  courts  to   impose  restrictions  on   foreign   corpora- 
tions,   1548. 
right    of    corporation    to    act    in    another    state    or    country, 

.  1546. 
right  of  foreign   corporation   to    sue   another,    1549. 
constitutional    and    statutory    conditions    to    doing    business    in 

state,  alleging  and  proving  compliance  with,   1592. 
constitutional  protection  of 

against  denial  of  equal  protection  of  laws,   1550. 

against  deprivation  of  property  without  due  process  of  law, 

1550. 
against    restrictions    upon    engagement    in    interstate    com- 
merce,  1552. 
against   state   statutes   interfering   with   interstate   or   foreign 

commerce,   1551. 
against    statute    prohibiting    suing   in    or    removing    suits    to 

federal    courts,    1550. 
construction    of    state    statutes    as    not    being'    applicable    to 

interstate   commerce,    1553. 
generally,  1549. 

right   of  foreign   corporation   to   attack    statute   as   unconsti- 
tutional, 1558. 
under  provisions   guaranteeing  equality   as   to   privileges   and 
immunities    of   citizens,    1550. 
corporate    existence    limited    to    territorial    limits    of   sovereignty 

of  its  creation,  1544. 
definition,  1541. 
dissolution 

effect  of  dissolution  by  state  of  its  domicile,   1561. 

effect   of   dissolution   in   domiciliary   state    on   suits   in   other 

states,  1562. 
power  of  legislature   or  courts,   1561. 
distribution  of  assets  of,  power  of  court  to  compel,  1560. 
"doing   business   in   state,"   defined,    1569. 
domestication 

creation  of  new  corporation  within  state,  1543. 

effect   of   merely   authorizing   holding   of   property   or   doing 

business  within   state,   1544. 
generally,  1542. 

grant  of  restricted  powers,   1543. 
manner   in   which   effected,   1543. 
effect  of  domestic  general  statutes  governing  corporations  upon, 

1546. 
effect  of  ultra  vires  contract,   1545. 
engagement  in  interstate  commerce 
lending  money  as,   1558. 
sales  and  traffic  generally,  1553. 

sales  involving  installation,   construction,   supervision  or  re- 
pair as,   1557. 
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Foreign  Corporations — Continued. 

engagement  in  interstate  commerce — continued. 

sales   of   goods   by   foreign   corporations   through    factors   or 
commission  men,   1557. 
inheritance  tax 

upon  stock  of,  owned  by  resident,  1315. 

upon   transfers  to   foreign   charitable  corporations,   1321. 
injunction   by   against    domestic    corporation   to    restrain   use   of 

unfair    name,    147. 
insolvency 

right  of  creditors  in  fund  deposited  by  corporation  for  their 
security,  1562. 
license   imposed    upon   as    privilege   tax,   1309. 
limitation  involved  by  charter  or  general   laws,   notice  of,   1545. 
noncompliance    with    statutory    prerequisites    to    doing    business 

within    state 

application  to  contracts  made  in  other  states,   1587. 

as  effecting  right  to  assert  counterclaim,   1596. 

construction  of  statutes  imposing  conditions,  1591. 

effect  as  against  persons  dealing  with  corporation,  1584. 

effect  as   to   contract  fully   executed,    1588. 

effect  as  to  matters  arising  out  of  contract,  1590. 

effect   generally,    1578. 

effect   in   federal   courts,   1591. 

effect  of  curative  statutes,   1588. 

effect    under    statutes    making    contracts    void    in    behalf    of 
noncomplying  corporations,   1583. 

effect  under  statutes  merely  prescribing  penalty,  1581. 

effect  under  statutes  merely  prohibiting  doing  business  until 
compliance  therewith,  1579. 

effect  under  statute  merely  suspending  remedy,   1581. 

effect  under  statutes  prohibiting  actions   on   contracts  made 
in  state  before  compliance,  1581, 

effect  under  statutes  providing  contracts  made  by  noncom- 
plying corporations'  void,  1582. 

effect   upon   criminal   liability   of  agents,    1586. 

effect    upon    liability    of   agent    to    account    to    corporation, 
1586. 

effect  upon  negotiable  instruments  executed  to  foreign  cor- 
porations,  1589. 

effect   upon   right   to   maintain   action,    1595. 

estoppel  of  persons  dealing  with  corporations  to  assert  non- 
compliance,  1583. 

personal  liability  of  agents   or  stockholders   of  noncomply- 
ing corporations  to  third  persons,  1585. 

right  of  assignee  to  enforce  contract  of  noncomplying  cor- 
porations,  1590. 

right  to  defend  action,  1591. 
power  of  to  act  in  another  state  or  country,  1545. 
power  to  act  in  representative  or  fiduciary  capacity,  1565. 
powers  and  rights   of  regarding  property 

acquisition   and   holding,   1564. 

1709 


Index 

[references  are  to  pages] 
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powers   and   rights   of   regarding   property — continued, 
generally,    1564. 

right  to  question  power  to  acquire  realty,  1564. 
privilege   tax   upon,    13,10. 
proceedings  to  exclude 

legislative    power   to    prescribe    causes   for   ouster,    1592. 
revocation    of   license 
effect,  1593. 

for  removal  of  cause,  1593. 
proof  of  corporate  existence 
generally,  73. 

in  actions  at  law  by  foreign  corporation,  1600. 
quo  warranto  as  proper  to  secure  ouster  of,  612. 
receivers 

ancillary    receivers,    1564. 
appointment  , 

effect,  1563. 
grounds  for,  1563. 

jurisdiction   of  court  of  equity,   1563. 
remedies   of  corporations  wrongfully  excluded,   1594. 
service  of  process  upon 

compliance  with   due  process  clause  of  constitution  as  pre- 
requisite,   1608. 
compliance     with     statutory     requirements    as     prerequisite, 

1618. 
doing  business  as   essential   to   acquisition   of  jurisdiction   in 

personam,   1608. 
effect  of  service  by  publication,   1615. 
effect  of  withdrawal  of  corporation  from  state,  1627. 
foreign   corporations   engaged   in   interstate   commerce,'  1615. 
in  garnishment  proceedings  against,  605. 
persons   upon  whom   service  may  be  made 

designated    persons    in    absence    of    certain    officers    of 
agents,  1620. 
I  designated  state  official,   1621. 

effect  of  termination  of  agency,   1626. 
generally,    1618. 
local  agent,  1623. 

managing  agent,   superintendent,   etc.,  other   than   execu- 
tive  officers,   1621. 
officer  casually  or  temporarily  in  state,  1623. 
officer  coming  into  state  as  witness,   1625. 
officer  or  agent  fraudulently  brought  within  jurisdiction, 

1625. 
salesmen,  1625. 
stockholders,   1623. 
place   of  making,   1615. 
returns  upon,  1630. 

scope   of  statutes   provided   for,    1618. 
suit  in  federal  courts,  1627. 
state    income    tax    upon,   validity    where    imposed    upon    income 
from   business   done   without   state,    1342. 
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Foreign  Corporations — Continued. 

status    as    resident    of    state,    1S42. 

statutory   and   constitutional   provisions    restricting 

application,    1S69-1S76. 

effect   of   noncompliance    with,    1S78-1S92. 

generally,    1S65. 

retaliatory    constitutional    or    statutory    provisions,    1S68. 

statutes   imposing  liability   on   agents   of   noncomplying   cor- 
porations,   1569. 

statutes   requiring  deposit   of  securities,    1567. 

statutes   requiring   designation   of  agents   for   receiving   serv- 
ice  of   process,   1567.  i 
stock  and  bonds   of,  power  of  court   with   reference   to,   1559. 
taxation 

generally,    1225. 

resident-owned  shares  in,   1282. 

stock   owned   by   nonresident,   inheritance   tax,    1316. 
visitorial  powei-s  over,   1558. 
when   d'eemed  doing  business  within   state 

appointing  agents  in  state,   1575. 

consignment   of   goods   to   be   sold   on   commission,    1573. 

effect   of  isolated    or   single   transactions,    1571. 

effect  of  taking  negotiable  goods,  1574. 

generally,   1569. 

institution   or   defense   of    suit,    1575.  ' 

maintaining  office  or  place  of  business   in   state,   1574. 

miscellaneous   business   transactions,    1576. 

purchase  as  ownership  of  property,   1574. 

purchases    within    state,    1573. 

question   as  one   of   fact,   1570. 

sales   of   goods   generally,    1573. 

sales   of  goods   through   traveling   salesmen   or  agents,   1572. 

soliciting  traffic  through  traveling  agents,    1574. 

transacting   ordinary   corporate    business,    1571. 

transactions    involving    insurance,    1575. 

Forfeited  Stock 

application  of  provisions  relative  to  watered  stock  to,  764. 

Forfeiture 

see   Dissolution. 

Forgery 

of  stock  certificates,   liability   of   corporation,   746. 

Former  Members 

see  Transfers   of  Stock. 

Franchises 

as    contract,   209. 

as    item    of    value    in    determining    basis    for    reasonable    rates 

chargeable   by  public  utilities,    1130. 
assessment   of  for  purpose  of  taxation,   1263. 
definition  and  kinds,  208. 
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injunction 

to    compel    performance    of    franchise    obligation,    632. 
to   restrain  violation  of,  632. 
non-user  as   affecting   ipso   facto   dissolution,    ISOS. 
ownership,   209. 

power  to  revoke   or  alter  as   an   exercise   of  police  power,  986. 
quo   warranto  and   proper   remedy   for   abuse   or   misuse   of,   611. 
regulation  of  rates,  see  Rates, 
secondary    franchises    . 

amendment  or   modification,- 227. 
application   for   and    determination   of 
imposition    of    conditions,    216. 
in  general,  215. 

right  of  municipality  to   refuse,   216. 
sale  to  highest  bidder,  216. 
submission   to    voters,   216. 
as   including   "powers,"   211. 
construction  of,  219. 
definition   and   scope,   210. 
duration 

general   rule,   221. 
rights    on    termination   of,    223. 
where   franchise   silent,   223. 
exclusive,  214. 
forfeiture 

as  breach  of  contract,  226. 
grounds  for,   226. 
procedure,   227. 
who   may   assert,   227. 
general    considerations,    210. 
nature    as   property,    211. 

necessity   for   municipal    consent   to   use    of   streets,   212. 
quo   warranto   as   proper   remedy  for   abuse   of,   611. 
rights  and   duties   of  grantee,  228. 
scope    of,   210. 
surrender  of,  225. 
taxation 

generally,    1232. 

inclusion    within    exemption     "from    all    taxation    of    every 
kind,"    1309. 
valuation  of  when  taken  in  payment  of  stock,  757. 

Fraternal  Benefit  Societies 

constructive    notice    to    officers    or    agents    of    as    equivalent    to 

actual  knowledge   or  notice,   440. 
powers,  in  general,   168. 
right  to  protection  of  law  of  unfair  competition,   146. 

Fraud 

as  affecting  consent  jurisdiction  to  appoint  corporate  receivers, 
1443. 

as  affecting  right  to  judicial  review  of  acts  of  majority  stock- 
holders,  889. 
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Fraud — Continued. 

as  affecting  validity  of  gifts  of  stock,  875. 

as  ground  for  suit  to  procure  dissolution  in  action  by  minority 

stockholders,    1511. 
contracts  for  transfer  of  stock 

effect    of    expressions    of    opinion,    promises    or   predictions, 
836. 

effect   of  knowledge   of   falsity,   837. 

effect  of  misrepresentation   as   to   capital   stock,  835. 

effect  of  misrepresentation  as  to  value  of  stock,  835. 

effect    of   nondisclosure    or    concealment    of    material    facts, 
836. 

misrepresentation  as   inducement,   838. 

misrepresentations  as  to  dividends,   835. 

necessity   for  proof  of  injury,  838. 

necessity  of  intent  to  deceive,  837. 

necessity  that  statement  or  representation  be  false,  837. 

persons  who   may   be   held   liable   for,   839. 

remedies 

action  for  deceit,  843,  844.    , 

application   of   statute   of  limitations,   841. 

laches  as  bar  to  rescission,  841. 

ratification  or  waiver  as  bar  to  rescission,  842. 

rescission,  839. 

restoration  of  status  quo,  841. 

representations    as    to    corporate    property    and    assets,    834. 

right  of  purchaser  to  rely  on  representations,  838. 

what  amounts  to  fraud  in,  823. 
disregarding  theoretical   corporate   entity  to   prevent,  9-11. 
equitable   jurisdiction    to    set    aside    transfer    of    stock    in    fraud 

of  creditors,   719. 
failure  to   register  stock  transfer  as   indication   of,   811. 
fiduciary   relations   between   officers    and   corporation,    452-459. 
in  procuring  subscriptions  to  stock,  effect  generally,  113. 
issue  or  agreement  to  issue  watered   stock  as,   757. 
liability    of   consolidated    corporations   for   fraud    of   constituent 

companies,    1362-1364. 
liability  of  corporate   officer  to  third  person  for,  483. 
liability   of   corporation  for,   642. 
relation     of    promoters     to     corporation     and    to     stockholders, 

24-27. 
right    of    corporation    to    plead    ultra    vires    character    of    act 

where   contract   fully   executed,   314. 
rights  and  liabilities  of  promoters  inter  se,  22. 
secret  profits  of  promoters,  actions  to  recover,  27. 
subscriptions   to   stock 

effect  of  want  of  authority  on  part  of  person  making  rep- 
resentations,  114. 

personal   liability   of  promoters,   34. 

remedies    of    subscriber    generally,    123-131. 

validity  where   made   upon   special   terms   constituting  fraud 
upon  other   stockholders   or  creditors,   109,  110. 
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subscriptions  to  stock — continued, 
what   amounts    to 

expression  of  opinion  or  prediction,   119. 
identity   of   proposed   corporation  and   another,   119. 
in  general,   116. 

necessity    for    proof    of    injury,    122. 
necessity  of  existence  of  right  to  rely  upon  representa- 
tions,   122. 
necessity   of   falsity,    121. 

necessity    that    representation    be   inducement,    121. 
promises  and  statements  of  intention,  120. 
representations  as  to  capital  stock,  118. 
representations  as  to  dividends,   118. 
representations   as   to   financial   condition,    117. 
representations    as    to   personnel   of   directorate,    119. 
representations  as  to  property  or  assets,  117. 
transfers  of  stock,  representation  as   to   financial   condition,  834. 
watered    stock,    right   of    creditors    under   fraud    doctrine    as    to 
over-valuation,    763. 

Frauds,   Statute   of 

see   Statute   of  Frauds. 

Fraudulent   Conveyances 

equitable   jurisdiction    to    set    aside,    by    insolvent    corporations, 
1394. 

Fraudulent  Stock 

see  Watered,  etc..  Stock. 

Free  Passes 

see    Passes. 

Free  Transportation 

requirement    for    soldiers,    police    officers,    etc.,    as    unjust    dis- 
crimination   in    rates,    1103. 

Full  Paid  Stock 

see  Assessments. 

Garnishment 

effect  of  typographical  errors  in  writ  of,  602. 

filing   of   answer    by   foreign    corporation    garnishee    as    appear- 
ance, 606.     , 

practice  and  procedure 
affidavits,   602. 
process,   602. 
sufficiency  of  affidavits,  603. 

process   on,   602. 

public    service    corporations 
generally,    601. 
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Ganuslunent — Continued. 

public  service  corporations — continued, 
railroad    companies 

debt   due   by  company,  602. 
i  property    generally,    601. 

residence  of  corporation  for  purposes  of,-  66. 
statutory  liability  of  shares  of  stock  to,  718. 

Gas  Companies 

conflicting'    jurisdiction     of    municipalities     and     public     service 

commissions    o^^er,   990. 
governmental   regulation   of,   1049. 
jurisdiction   of  public  service   commission  over,  978. 
power  of  public  service  commissions  to  regulate  rates  of,  1073. 
regulation    of   rates    of,    10S8. 

General  Agents 

delegation   of   authority   by,   390. 

powers   of  insurance   companies'   general   agents,   413. 

General  Denial 

see    Pleading. 

General  Franchise 

see  Franchises. 

General  Manag^er 

apparent  authority  of  president  as,  396. 
delegation   of   authority  by,   390. 
effect  of  payment  to,  414. 

execution   or   transfer   of   negotiable    paper,    authority    of   presi- 
dent acting  as,  399. 
knowledge  of  as   chargeable  to   corporation,  442. 
liabilities   of,   see   Liabilities   of    Officers, 
powers 

borrowing   money,   410. 

contract   of   employment 
brokers    or    agents,    410. 
duration,  410. 
generally,   409. 

contracts  in  general,  409. 

execution   and   transfer   of  negotiable   papers,  410,   411. 

execution  of  leases  and  contracts  of  hire,  413. 

gambling  contracts,  413. 

general   rule  stated,  408. 

guaranty   or   indemnity    contracts,   413. 

managers   of  branches   or   departments,  409. 

mortgage,  pledge   or  lien  or  corporate  property,  412. 

purchases,   411. 

release   or  modification   of   contracts,   413. 

sales   of  personal   property,   411. 

when  limited  only  by  powers  of  directors  and  stockholders. 
408. 
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Gifts  of  Stock 

general   principles   governing,   874,    875. 

necessity   for    and   effect    of    transfer   on    corporate   books,    877. 

necessity  for  and  sufficiency  of  delivery,  876. 

transfer  of  title,  dominion  and  control,  when  effected,  877. 

Good  Faith 

see  Fraud,  Intent. 

Good  Will 

consideration  of  in  determining  value  of  public  utilities'  prop- 
erty for  purpose  of  determining  reasonableness  of  rates 
chargeable,   1130. 

valuation  of  when  taken  in  payment  of  stock,  757. 

V  Goods 

see   Personal   Property. 

Goods,  Wares  and  Merchandise 

shares  of  stock  as,  715. 

Governmental  Control 
banks,   1056. 

certificate  of  public  convenience  and  necessity,  provisions   gov- 
erning issuance  and  effect  of,  998  et  seq. 
corporations    subject   to,   972-982. 
creation  of  corporations 

duty  of  auditor  of  public  accounts  to  issue  permit  to  bank, 
39. 

inspection   and   approval   of   incorporation   papers,   41-43. 

judicial  review  of  adm.inistrative  bodies,  42. 
express    companies,    1054. 
federal 

generally,   969. 

interstate   commerce   commission,  970. 
gas    companies,    1049. 
jurisdiction   of   public    service    commissions,    see    Public   Service 

Commissions, 
insurance    companies,    10S4. 
legislative    power   to   regulate   corporations   engaging  in   strictly 

private  business,  973. 
license   fees,   validity  and   purpose,    1024. 
Massachusetts   trusts,    1648. 
pipe   line   companies,    1052. 
police    powers,   969. 
railroad   companies 

connections  with  other  roads,  1030. 

construction    of   spur   tracks,    1031. 

fencing  of  tracks  and  building  of  cattle  guards,   1040. 

operation  of  road  or  of  trains,  1025. 

regulating   rate    of    speed,    1038. 

regulations    generally,    1024. 

safety   appliances,    1040. 

signals   or  flagmen   at   crossings,    1039. 
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Governmental  Control— Continued, 
regulation  of  rates,  see  Rates, 
regulations   as   to   employees 

generally,    1023. 

wages,  1024. 
regulations  forbidding  discrimination 

California  statute,  1016. 

Illinois    statute,   1016. 

Interstate  Commerce  Act,  1014. 

New  York  statute,  lOlS. 

Oklahoma  statute,   1015. 

powers .  of  public  service  commission,  1015. 
regulations   imposing  penalties 

failure  of  company  to   pay   claim,   1022. 

generally,    1020. 
regulations   requiring  extensions  of  service,   1020. 
regulations    to    prevent"  corporation    withdrawing    from    public 

service,  1017  et  seq. 
requiring  certificate  of  public  convenience  and  necessity,  998 

et  seq. 
requiring  consent  of  board  or  commission  to  issuance  of  stock 

or  securities  by  public  service   corporations,  1001. 
state  commissions,   972. 
state   legislature,  971. 
street  railroad   companies,  1041. 
telegraph,   telephone   and   electric  light  companies 

generally,  1044. 

regulations  as  to  poles  and  wires,  1046. 

requiring  physical  connection  of  lines,   1047. 
water  companies,  1052. 

Grants 

conveyances,  see   Conveyances. 

effect  of  misnomer  in,   148. 

of  charter,  see   Creation  of  Corporations. 

of   franchise,    see    Franchises. 

Gratuitous  Stock 

see   Watered,   etc.,    Stock. 

Gratuity 

see  Gifts. 

Gross   income 

definitions,   1311,   1344. 

Guaranty 

defense  of  ultra  vires  to  contract  of,  executed  on  one  side 
only,  312. 

effect  of  indorsement  on  corporate  bonds,   193. 

effect  of  ultra  vires  character  of  act  in  fully  executing  con- 
tract of,  314. 

in   contracts   for   transfer   of  stock,  849-953. 
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Guaranty — Continued. 

of  corporate  bond,  liability  of  guarantor,  194. 
of   stockholder   as   guarantor   of   corporation   in   respect   of   cor- 
porate  obligations,  932. 
power    of    cashier   to    guarantee    contract   of ,  third   person,   417. 
power  of  corporation  to  enter  into,  contract  of 

application    to    particular    corporations,    178. 

as  part  of  business,   179. 

express  power,    177.    ,     , , 

implied    power,    177. 

to  increase  business,  180. 

to  protect  .ii^debtedness  or  pay  debt,   179. 

where  in  furtherance  of  business,   178, 
power  of  general  manager  to  execute  contract  of,  413. 
power    of    president    to    promise    to    pay    debt    of   another,    402. 

Heira,    ,  ■  •  . 

see  Estates  of  Decedents. 

Holders  in  Due  Course 

see   Negotiable    Instruments,    Bonds.- 

Homicide 

see  Criminal  Law. 

Hotel  Comipanies 

governmental  control   of,  97S. 
powers    in    general,    168. 
regulation  of  rates  of,  1057. 

Husband  and  Wife 

see    Married    Women. 

title  to  shares  of  stock  as  between,  718. 

Hypothecation 

s'ee    Pledges. 

Identity 

corporate,   see    Corporate  Identity. 

of    corporate    officers    as    showing   identity   of   corporations,    14, 
and   see   Officers,    Directors. 

Illegal    Combinations 

see    Consolidation,   Monopolies   and   Ti;ust^,   Voting   Trusts'. 

Illegal  Contracts 

,  .  classification, ,  320. 

contracts   contrary  to   public  policy,  320. 
eflfect  where  in  yiolation  of  charter  or  statute 

as   to   limitation   of  indebtedness,   322. 

generally,   321. 

where  penalty  fixed  by  statute,   322. 
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Illegal  Contracts — Continued. 

relief  of  party  from 

contract   fully   performed,    323. 
parties   not   in  pari   delicto,  323. 
rule   generally,  322. 

Impairment  of   Obligations   of   Contracts 

constitutional     guaranty     against     as     affecting     validity     of     tax 
statutes,    1213. 

rate  regulation  as   equivalent  to,  in  view  of   status   of   franchise 
actual  contract  as   to   rate,   1092. 

rate    regulations    as    violation    of    constitutional    provisions^  for- 
bidding, 1081   et  seq. 

what  constitutes 

contracts    between    corporation    and    its    stockholders,"  955. 
generally,   954. 

Implied  Contracts  , 

see  Contracts. 

Implied   Powers 

see  Powers  of  Corporations. 

Imprisonment 

see    False    Imprisonment. 

Income 

definition,  under  federal  _  income  tax  law,   1327,   1337. 

definition  within   meaning  of   state  income   taxes   statutes,   1343. 

Income  Tax 

federal 

constitutional    restrictions    upon    power   to    levy,    1324. 

construction    of    statutes,    1325. 

corporations    subject   to,    1325. 

deductions,  1327. 

"fair  value"   defined,   1334. 

income    defined,    1327,    1337. 

invested    capital    defined,    1330. 

jurisdiction    of    bankruptcy    court    to    determine    legality    of 
federal  tax,  1341. 

lien  of  upon  property  of  corporation,  1341. 

property   subject   to,    1334. 

stock   dividends   as  income,   1336. 
state 

corporate    incorries    included    with    statutes    providing    for, 
1342. 

deduction  of  federal   income   tax,   1342. 

gross  income  defined,  .1344. 

income    defined,    1343. 

nature,   1343. 

property   applicable   to,   stock  dividends,    1344. 
validity    where    imposed    upon    income    of    foreign    corporations 

from    business    done    outside    of    state,    1342. 
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certiorari  to  review  action  of  board  or  tribunal  examining  and 

approving  or  disapproving,  43. 
compliance    with    statutory    provisions    respecting    as    requisite 

to  existence  of  corporations  de  facto,  SO,  51. 
contents 

effect   of   additional   provisions   not  required   by   statute,  40. 

general  provisions,  39. 

statements   as   to   membership,  40. 

statements  as  to  preferred  stock,  40. 
Aling  with  county  officer,  43. 
powers  and  duties  of  officer  or  court,  41-43. 
production   to   establish   corporate   existence.   73. 
publication,  41. 
seals,  40. 

Incorporators 

liability  for  corporate  obligations,  964. 

right   of  one   stock   corporation   to   incorporate   another.   18. 

Increase 

of   capital   stock,   see    Capital   Stock. 

Indemnity 

powers  of  general  manager  to  execute  contract  of,  413. 

Individual   Liability 

of  directors,  see  Directors. 

of   officers,   see   Liabilities    of   Officers. 

of  promoters,  see  Promoters. 

of    stockholders,    see    Liabilities    of    Stockholders. 

Inheritance   Taxes 

exemption   from 

charitable,    religious   and   educational    corporations,    1318. 

construction     of    statutory     and     constitutional     provisions, 
1318-1321. 

foreign  charitable  corporations,  1321. 
nature  and  validity 

generally,   1312-131S. 

intangible   property,    1312. 

power  of  state  to  impose,  1312. 

tax   upon    inheritance   by   non-resident   of  property   without 
state,    1312. 

taxation    of    identical    property   by    different    states,    1314. 

what  law  governs,   1314. 

when   deemed  tax  upon  privilege   of  inheriting,   1313. 

when   deemed  tax  upon  property,   1313. 
nonresident-owned   stock   in   domestic   corporations,    1315. 
resident-owned   stock   in   foreign   corporations,   1315. 
stock  owned  by  nonresident  in  foreign  corporations,  1316. 
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Inheritance  Taxes— Continued. 

valuation  of  property  for  purposes  of 

corporate  stock,   1322. 

deduction  of  federal  tax  before  valuation  for  state  in- 
heritance tax  purposes,  1323. 

deduction  of  inheritance  tax  levied  by  other  states,  1323. 

deduction  of  state  inheritance  tax  before  valuation  for 
federal    tax    purposes,    1323. 

generally,    1321. 

Injunction 

character  of  damage  requisite  for  issuance  of  writ,  628. 
character   of   remedy,   627. 

irreparable   injury,    showing  of  as   condition   precedent   to   issu- 
ance of  writ,  628. 
purposes  for  which   writ  issued 

regulation  of  internal   affairs   of   corporation,  630. 

restraint  from  commitment  of  ultra  vires  act,  629. 

restraint  of  acts   criminal   or  against  public  policy,   632. 

restraint  upon  exercise  of  power  of  eminent  domain,  631. 

to    compel   performance    of   franchise   obligations,   632. 

to  restrain  collection  of  illegally  assessed  taxes  upon  stock, 
128S. 

to  restrain  consolidation  of  corporation,   1366. 

to    restrain   injunction   of   illegal   tax,    1268. 

to   restrain   violation   of  anti-trust   statutes,   682. 

to   restrain  violation   of  corporate   franchise,  632. 
regulation    of   corporate   internal   affairs   as   proper    subject    for, 

630. 
right  of  generally,  147. 
ultra  vires  acts,  right  of  third  person  to  enjoin,  625. 

Insolvency 

actions   against   promoters   for   secret  profits,  27. 
as   effecting 

right  of  action  by  individual  stockholder  for  benefit  of 
corporation,   900. 

right  of  director  to  sell  own  stock,  452. 
as   ground    for   appointment   of   receiver 

generally,"  1454. 

imminent   danger   of  ■  insolvency,   1454. 

insolvency  coupled  with  other  facts,  1454. 
as  prerequisite  to  involuntary  proceedings  to   bankruptcy,   1425. 
as    prerequisite    to   voluntary   proceedings    in    bankruptcy,    1425. 
assets    of    corporation    as    trust    fund    for    benefit    of    creditors, 

1390. 
assignments  for  benefit  of  creditors,  see  Assignments  for  Bene- 
fit of  Creditors, 
definition,  1386. 
distribution  of  assets  of  insolvent  corporations 

creditors   entitled  to   payment,   1398. 

necessity  of  good  faith  under  rule  permitting  preferences, 
1401. 
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Insolvency — Continued. 

distribution  of  assets  of  insolvent  corporations — continued, 
preferences 

attachment,    execution,    supersedeas   bond,   etc.,    1404. 
banks 

generally,    1406. 
proceeds   of   collection,   1412. 
special   deposits,   1411. 

trusts    as    to    fraudulently  secured    deposits,    1410. 
by    going   concerns,    1401. 
claims   for   labor,   wages   and   material,    1400. 
'     debts    of   receivers,    1399. 

knowledge    of    insolvency   by  transferee   as   prerequisite 

to  attack  on  ground  of  fraud,   1401. 
manner  of  preferring  creditors,  1402. 
mortgages 

chattel    mortgages,    1403. 
e.flect  of  Bankruptcy  Act,   1403. 
effect   of    invalidity   on    status    of    creditors,    1404. 
necessity  of  good  faith,-  1401. 
public  ;  funds,    1414. 
,    railroad  freight  charges,   1399. 
rent,    1399. 

state  as   creditor,   1414. 
statutory   provisions   determining 
Arkansas,  1415. 
Mew   York,    1415. 
taxes,  1399. 

to   states   or  to  United   States,   1399. 
trust  funds   in  hands   of  receivers   of  assignee,   1408. 
■trust  funds  mingled  with  other  funds,   1408. 
right  of  corporation  to  prefer   creditors,   1400. 
status    of    creditors    with    collateral    or    additional    promises, 
1398, 
effect 
-     generally,   1387.  ■ 

upon   liability   of  bank   officers   receiving   deposits   or    creat- 
ing debts,  496. 
upon   validity   of   purchase    by   corporate   officers   at   forced 
sale,  456. 
foreign    corporations,'  right    of   creditors    in   fund    deposited   for 
their    security,    1562. 
■ ,  ,  ipso  facto  dissolution   ol  corporation  as   effected  by,   1505. 
of  pledgor,,  as  effecting  right  of  pledgee  to  stock,  872. 
officers- of  corporation  as -preferred   creditors,   1416,   1417. 
personal    liability   of   bank   officers    contracting    debt    or    receiv- 

.  ing  deposits  with  knowledge  of,  486. 
recovery  of   invalid   preferences,   1418. 
relation  of  creditors  to  insolvent  corporation 

attacks   on   conveyances   or   transfers  by  existing   or   subse- 
quent creditors,   1392. 
effect  of  conveyances  in  fraud  of,  1391. 
effect  of  purchase  of  stock  by  corporation,  1394. 
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Insolvency — Continued. 

relation  of  creditors  to  insolvent  corporation — continued, 
effect  of  withdrawal  of  assets  by  stockholders,  1393. 
preferences 

manner   of  preferring  creditors,   1402. 
mortgages,   1403. 
recovery   of  assets   wrongfully  transferred,   1394] 
remedies   of   creditors 
estoppel,   1397. 
generally,    1394. 
limitation   of   actions,    1397. 
parties,    1395. 

prerequisites!    to    suit,    1396. 
right   to   follow   assets,    1392. 
setting  aside  fraudulent   conveyances,   1394. 
trust  fund  doctrine  and  assets,   1390. 
validity  of  conveyances,  transfers,  etc.,  to  directors  or  other 

officers,  1303. 
validity    of    transfer    of   property    in    good    faith,    1391. 
validity  of  transfer  to  bona  fide  purchasers,   1391.  . 
right    of   rescission   of   stock   subscription   fraudulently   procured 

as  affected  by,   128. 
set-off    by    debtors    of    insolvent    corporations 

claims  against   corporations   assigned  to   debtors,   1422. 
debts    not   due   at   time   of   appointment   of   receiver   or   as- 
signment  for   benefit  of   creditors,    1422,  ,  ,, 
insolvent    banks,    1419. 
insurance  companies,   1419. 
right    generally,    1418. 
termination   of    rights,    1422. 
state  insolvency  laws  as  affected  by  federal  bankruptcy  act,  1387. 
stockholders   as   preferred   creditors,    1417. 
what  constitutes 
generally,   1386. 
within  meaning  of  statutes  providing  for  receivers,   1454. 

Inspection  of  Corporate  Books  and  Records 

by  whom  inspection  may  be  made 

agent    or    stockholders,    535. 

creditors,  536. 

stockholders,   535. 
copies,  abstracts  and  memoranda,  right  to  make,  536. 
corporation  subject  to   right,   535. 
damages  and  penalties  for  denial  of  right,   statutory  provision's, 

538. 
enforcement   of  right 

corporation    as    party    defendant,    536. 

pleading,   536. 

relief  awarded,  538. 

remedies    generally,    536. 
extent    and   method,    536. 
■    purposes   for  which  allowed 

as    affected    by    interest    of    stockholder,    533. 

1723 


Index 

[references  ABE  TO  PAGES] 

Inspection  of  Corporate  Books  and  Records — Continued. 

purposes  for  which  allowed — continued. 

ascertainment    of    value    of    stock,    534. 

effect  of  statutes,  532. 

general  rule,  532. 

what  purposes  improper  or  unlawful,  534. 
right    of,    by    stockholder    of    corporation    owning    majority    of 

second   corporation's   stock,   8. 
sources  of  right 

common  law,   531. 

constitutional    and    statutory   provisions,   531. 

generally,  530. 
subpoenas    and   notices    to   produce   or   allow   in   actions   by   or 

against  corporations,  592. 

Insurance 

power  of  bank's  to  engage  in  business  of  writing,  162. 
transactions    of   foreign    corporations    involving   as    doing    busi- 
ness within  state,  1575. 

Insurance  Companies 

assessment  of  property  for  purpose   of   taxation,   1257-1260. 

franchise   tax  based   upon   premiums   received,   1265. 

governmental  regulation  of,  1054. 

powers  in  general,  168. 

powers  of  general  agents  of  company,  413. 

privilege  tax  upon  foreign,  1310. 

taxation   of   foreign   insurance   companies,   1226. 

Intangible  Property 

valuation   of  when   taken   in  payment  for   stock,   757. 

Intent 

as  effecting 

corporate   liability   for   torts,   636. 

liability  of  corporation  for  contempt,  695. 

liability  under  anti-trust  statute,  680. 
fraudulent  misrepresentation  of  material  facts   relative   to   stock 

transfer,  materiality  of  motive,  837. 
presumption    of    criminal    intent    in    prosecution    of    corporate 

officer  for  embezzlement,  511. 
to    disregard    statute    governing    reports    of    corporate    officers, 

necessity  to  prove,  542. 

Interest 

as  element   of  damages   in  action   for  conversion  of  stock,   727. 
stockholder's   liability 

for  corporate   obligations,  930. 

on  account  of  unpaid  subscriptions,  915. 
upon   claims   against    corporations    in   hands    of   receivers,    1495. 

Interlocking  Officers 

effect    of,    on    transactions    between    corporations,    see    Officers, 
Directors. 
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Internal  Management 

control   by  combination   of  stockholders,   887. 

control  by  stockholders  of  other  corporations,  887. 

dissension  or  disagreement  among  officers  or  stockholders,  dis- 
cretion of  courts  to  appoint  receivers  in  case  of,   1449. 

extent  of  governmental   interference  with,  972. 

issuance   of  writ  of  injunction,  630. 

judicial  review  of  acts  of  majority  stockholders 
effect  of  bad  faith  or  fraud,  889. 

misappropriation  or  diversion  of  corporate  funds  or  assets, 
889. 

misconduct  or  mismanagement  by  directors,  officers  or  ma- 
jority stockholders,  as  ground  for  appointment  of  re- 
ceivers, 14S0. 

mismanagement  as  ground  for  dissolution  at  suit  of  minority 
stockholders,   ISll. 

powers   and   duties   of   majority  stockholders,   886.  • 

review  by  courts  of  actions  of  majority  stockholders 
intra   vires   acts,  888. 
review  of  impolitic  and  inexpedient  acts,  903. 

visitorial  powers  of  courts  over  foreign  corporation,  1SS8. 

Interstate  Commerce 

constitutional    prohibition    against    interference    with,    as    affect- 
ing validity  of  tax  statutes 
'  basis  and  mode  of  valuation,  1217. 

franchises  and  license  taxes,   1215. 

generally,   1214. 

property  taxes,  1215. 
constitutional    protection    of   foreign    corporations    against    state 

statutes    interfering    with,    1551,    1552. 
construction    of    state'    statutes    governing    foreign    corporations 

as  not  being  applicable  to,  1SS3. 
engagement  in  by  foreign  corporations,   1557. 
federal  control  of  employing  carriers  engaged  in,  969. 
lending  money  as,  1558. 
rate  regulation  as  interference  with,  1079. 
sales   and   traffic   by   foreign   corporations 

generally,  1553. 

sales   of  goods  by  foreign   corporations  through  factors   or 
commission  men,  1557. 
service  of  process   upon  foreign  corporations   engaged  in,   1615. 
transactions   in  within   meaning  of  Clayton  Act,   668. 
transactions   in  within  meaning  of   Sherman  Act,  668. 
transactions   of   Board   of  Trade   as,   969. 

Interstate  Commerce  Commission 

control  oi  rates  of  carriers  by  railroad,  1066  et  seq. 
jurisdiction  of  to  control   issuance  of  stock  or  bonds  by  com- 
mon  carrier,    1003. 
jurisdiction    to    compel    physical    connection    of    railroads,    1030. 
paramount   authority    of    over    interstate    carriers,    995. 
•     supervisory   powers    of!   over    corporation,    970. 
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Interstate  Corporations 

see    Consolidation,^   Foreign    Corporations. 

Interurban  Railways 

powers  of  federal  government  to  regulate  rates  of,  1066. 

Intervention 

in  proceedings  for  appointment  of  receivers,  1460. 

Intoxication 

eflfect   upon   capacity  to   subscribe   to   stock,   97. 

Intrastate  Business 

rates,  see  Rates, 
taxation  of,  see  Taxation. 

Ipso  Facto  Dissolution 
see  Dissolution. 

Irrigation  Companies 

governmental  control  of,  975. 

jurisdiction  of  public  service  commission  to  regulate,  977,  978. 
mandamus  to  compel  performance  of  corporate  or  public  duties, 
622. 

Irrigation  District 

as  public  corporation,  IS. 

Issue 

of  bonds,  see  Bonds, 
of  stock,  see  Stock. 

Jitneys 

governmental  control  of,  974. 

Joinder 

of  parties,  see  Parties. 

Joint  Adventures 

rights   and   liabilities   of   promoters   inter   se,  22. 

Joint  and  Several  Liability 

of  officers,  see  Liabilities  of  Officers. 

of  stockholders,  see  Liabilities  of  Stockholders. 

Joint  Stock  Association  • 

as  corporation,  3. 

distinction  between  Massachusetts  trust  and,  1633. 

Joint-Stock  Land  Banks 

power  of  Congress  to  create,  37. 
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Judgments 

against   corporation  as   condition   precedent   to   liability   of   cor- 
porate officers  to  creditors,  499. 
collateral  attack  upon  decree  appointing  receiver,  1462. 
conclusiveness 

in  proceedings  to  enforce  stockholder's  liability  for  corporate 
obligations,  948. 

judgment   against   corporation   as   conclusive    against   stock- 
holders, 943. 
in  actions  by  or  against  corporations 

after  dissolution,  1520. 

amendment,  vacation  or  other  relief  from,  595. 

appeal  and  review,  596. 

collateral  attack  upon,  595. 

conclusiveness  and  eflfect,  595. 

defaults  and   confessions,  594. 

enforcement,  595. 

judgments  generally,  593. 
in  proceedings 

for  appointment  of  receivers,   1460. 

involving  regulation   of  rates  chargeable   by  public  utilities, 
see  Rates. 

to  enforce  liability  for  non-compliance  with  statute  respect- 
ing reports,  544. 
proceedings  for  contempt,  696. 

stockholder's  suits  to  redress  injury  to  corporation,  911-913. 
validity  of  judgment  by  confession  in  favor  of  corporate  officers, 

466. 

Judicial  Notice 

construction  of  term  "parsonage"'  in  tax  statutes,  1201. 

corporate   name,    584. 

generally,  584. 

in  actions  by  or  against  corporations,   584-587. 

matters  of  common  knowledge,   587. 

of  corporate  name,  151. 

proof  of  corporate  existence 

private  and  foreign  acts,  Ti. 

special  charters  and  general  laws,  IZ. 
status  of  corporations  as  public  utility,  976. 

Judicial  Sales 

see  Mortgages,  Reorganization,  Receivers. 

Jurisdiction 

see  also  Courts,  Equity,  Remedies,  Appearance, 
actions  by  or  against  corporations  ' 

federal  jurisdiction 

alignment  of  parties  to  ascertain  diversity  of  citizenship, 

555. 
change  of  citizenship  as  effecting,  where  jurisdiction  ac- 
quired on  ground  of  diversity  of  citizenship,  544. 
citizenship  of  corporation  for  purposes  of,  63,  64. 
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Jurisdiction — Continued. 

actions  by  or  against  corporations — continued, 
federal  jurisdiction — continued. 

diversity  of  citizenship  as  affecting,  3S4. 
diversity  of  citizenship  as  affecting  right  of  removal,  SS6. 
petition  and  affidavits  for  removal  to  federal  courts,  S57. 
reality    and    separableness    of    controversy    as    affecting 

right  to  removal  of  cause  to  federal  courts,  555. 
remand   and   subsequent   removal   of   cause   removed   to 

federal  courts,  557.  • 

removal  of  causes  to  federal  courts,  rule  generally,  555. 
right  of  removal  to   federal  courts  where  federal  ques- 
tions and  defenses  involved,  SS7. 
rule  generally,  554. 
generally,  553. 

national  banks  and  other  national  corporations,  553. 
pleading  objections  to,  579. 
actions  by  or  against  foreign  corporations 

acquisition   by   consent   of  corporation,   1604. 
appearance  as  affecting,  1604. 
allegations  requisite  to  issuance  of  writ  of  mandamus,  623. 
appointment  of  receivers 

conflict  of  jurisdiction  between  state  and  federal  courts,  1440. 
consent  as  conferring,  1443. 
courts  of  equity,  1440. 
federal  courts,  1440. 
generally,  1439. 
statutory,  1440. 
citizenship  of  corporation,  effect  of  citizenship  of  officers,  agents 

or  stockholders,,  9. 
equity 

of  trustees  for  winding  up  of  corporation,  1528. 

to  compel  declaration  and  payment  of  dividends  on  preferred 

stock,  798. 
to  compel  distribution  of  assets  of  foreign  corporations,  1550. 
to  decree  dissolution  of  corporation,  1509. 
to  enjoin  collection  of  illegal  taxes,   1269. 
to  entertain  action  by  stockholders  of  foreign  corporation  for 
accounting,    misappropriation    or    mismanagement,    1560. 
to  set  aside  transfer  of  stoclc  as  iji  fraud  of  creditors,  719. 
to  subject  shares  of  stock  to  payment  of  debts,  719. 
filing  of  answer  by  foreign  corporation  garnishee  as  terminating, 

606. 
foreclosure  of  corporate  mortgage 
concurrent  jurisdiction,  263. 
«    federal  courts,  263. 
in  personam  against  foreign  corporations,  doing  business  as  pre- 
requisite, 1608. 
judicial  control 

over  assets  of  stocks  of  foreign  corporations,  1560. 
over  stocks  and  bonds  of  foreign  corporations,  1559. 
of  courts  to  regUlate  rates  for  public  utilities,  1077. 
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Jurisdiction^Contmued. 

of  federal  court  to  enjoin  state  officers  from  collecting  taxes  in 

violation  of  federal  constitution,  1269.  • 
of  proceedings  in  bankruptcy,  1428. 

of  stockholder's  suits  to  redress  injury  to  corporation,  908. 
proceedings  to  recover  dividends  unlawfully  paid,  794. 
quo  warranto  proceedings,  612. 
residence   of    corporation,    as    affected    by    residence    of    officers, 

agents  or  stockholders;  9. 
right  of  corporation  to  oust  court  of  domicile  of,  by  contract,-  553. 

Kinds  of  Corporations 

building  and  loan  associations,  17. 

business  corporation,  16. 

corporations  for  pecuniary  profit,  16,  17. 

manufacturing  corporation,   15. 

municipal,  14. 

public 

Bank  of  North  Dakota,  15. 

drainage  district,  15. 

generally,  14. 

irrigation  district,  15. 

sanitary  district,  15. 

United   States   Grain   Corporation,    14. 

United  States  Shipping  Board  Emergency  Fleet  Corporation, 
14. 
public  and  private,  14. 
quasi  public,  15. 

Knowledge 

,      as  element  of  ratification  of  unauthorized  act,  426,  427. 
notice,  see  Notice. 

of  officers  or  agents  as   chargeable  to  corporation 
generally,  437. 

where  obtained  outside  scope  of  duties  or  while  not  acting 
officially,  438,  439. 

Labor 

issuance  of  stock  for,  see  Stock. 

Laches 

application  of  doctrine  to  actions  by  or  against  corporations,  552. 
as  affecting 

proceeding   to   enforce    stockholder's    liability   for   corporate 

obligations,  947. 
right  of  corporation  or  stockholders  to  question  validity  of 
purchase  by  corporate  officers  at  forced  sale,  456. 
as  bar 

to  action  against  corporate  officers  by  creditors,  503,  506. 
to  action  against  promoter,  27. 
to  attack  upon  reorganization  of  corporation,  1382. 
to  rescission  of  stock  subscription,  127. 
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as  defense 

against  minority  stockholders,  891. 
in  action  against  foreign  corporations,  1607. 
■   as  precluding 

attack   by   stockholder   upon    alleged   wrongful   diversion   of 

corporate  funds,  470. 
attack  upon   transaction  between   officers   of   corporation   or 
between  corporation  and  corporate  officers,  469. 

Land 

see  Real  Property. 

Land  Companies 

see  Real  Estate  Companies. 

Landlord  and  Tenant 
see  Leases. 

Leases 

assignment 

effect,  247. 

form,  contents  and  effect,  247. 

power,  247. 
between  corporation  and  stockholder,  validity,  894. 
by  or  to  directors  or  other  officers,  validity,  465. 
duration 

effect  of  holding  over  after  expiration,  248. 

generally,  247. 

termination  by  acts  of  parties,  248. 
effect  of  dissolution  of  corporation  upon  existing  lease,  ISIS, 
effect  of  receivership  upon,  1469. 
form  and  execution,  246. 
holding  over  after  expiration  of,  248. 
lease  of  entire  corporate  property  to  another  corporation,  board 

of  directors  or  stockholders,  338. 
liabilities  of  lessor- 

generally,  248. 

to  lessee,  249. 
necessity  for  consent  of  stockholders,  246. 
power  of  corporation  to  take  or  make 

general  rules,  243. 

lease  of  entire  property  of  strictly  private  corporation,  246. 

power  to  take,  24S. 

quasi-public   corporations,  246. 

railroad  companies,  246. 

statutory  or  charter  authority,  246. 
power  of  general  manager  to  execute,  413. 
power  of  president  to 'execute,  401. 
rights  and  liabilities  of  lessee,  249. 
transactions  between  corporation  and  officers,  validity  as  effected 

by  fiduciary  relations  of  parties,  457. 
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Legacies 

see  Estates  of  Decedents. 

Legal  Entity 

see  Corporate  Entity. 

Legislature 

power  to  restrict  objects  for  which  corporations  may  be  formed, 
19. 

Lever  Act 

effect  of  upon  validity  of  Mississippi  anti-trust  statutes,  667. 

Lex  Fori 

see  What  Law  Governs. 

Liabilities  of  Officers 

acts  of  other  officers,  475. 
corporate  contracts 

authorized  contracts  for  disclosed  principal,  479. 

when  construction  favorable  to  officer,  482. 

where  contract  ultra  vires,  481. 

where  officer  exceeds  his  authority,  481. 

where  personal  liability  is  expressly  agreed  upon,  480. 
corporate  instruments,  278. 
criminal  liability  and  penalties 

assent  or  participation  as  requisite,  SIO. 

embezzlement,  511.  , 

nuisance,  511. 

rule  generally,  509. 

under  statutes  applicable  only  to  corporate  officers,  511. 
de  facto  corporations 

general  rule,  53. 

statutory  liability  for  corporate  debts,  53. 
de  facto  officers,  363. 
extent,  478. 
for  contempt,  695. 

illegal  issue  of  stock  by  directors  to  themselves,  477. 
management  of  corporation 

breach  of  duties 

bad  loans  or  investments,  471. 
generally,  471. 

contracts  inducing  disregard  of  duties,  470. 

fraud  of  other  officers,  476. 

ignorance  of  facts,  as  defense,  474. 

joint  and  several  liabilities,  471. 

laches   and  estoppel   as  precluding  right  of  stockholders  to 
attack,  470. 

misappropriation,  conversion  or  diversion  of  corporate  funds 
effect  of  consent  or  ratification,  476. 
rule  generally,  476. 

mistakes  and  errors  of  judgment,  473. 

negligence,  472-473. 

ultra  vires  acts,  472. 
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Liabilities  of  Officers— Continued. 

nature  of  obligation  to  corporation,  469. 

negligence  in  appointment  of  untrustworthy  or  incompetent  offi- 
cers, 47S. 
payment  of  personal  debts  of  officers,  477. 

pleading  character  or  extent  of,  in  actions  by  or  against  corpora- 
tions, 577. 
refusal  to  recognize  or  register  stock  transfer,  813. 
stockholder's  suits  to  redress  injury  to  corporation,  903. 
to  creditors 

appointment    of    receiver    as    precluding   suit    in    action    for 

money  had  and  received,  502. 
by  statute,  necessity  of  proof  of  loss  or  injury,  494. 
conditions  precedent  to  action 
generally,  503. 

judgment  and  execution  against  corporation,  499. 
defenses 

rules  generally,  497. 
waiver,  release  or  discharge,  498. 
effect  of  assignment  of  cause  of  action,  503. 
effect  of  discharge  of  cbrporation  in  bankruptcy,  499. 
effect  of  discharge  of  officer  in  bankruptcy,  499. 
independently  of  statute 

for  misappropriation,  conversion  or  diversion  of  corpo- 
rate assets,  490. 
right 'to   sue   as   precluded   by  appointment  of  receiver, 
.     490. 
on  unliquidated  claims  for  damages,  497. 
remedies 

abatement  and  revival  of  action,  506. 
action  in  another  state 
rule  generally,  508. 

to  enforce  statute  in  another  state,  508. 
action  by  receiver,  assignee  or  trustee  in  bankruptcy,  501. 
assignment  of  cause  of  action,  effect,  503. 
conditions  precedent,  503. 
counterclaim  and  set-off,  509. 
general  rule,  500. 

limitation,  laches  and  estoppel,  503. 
multifariousness  and  misjoinder,  507. 
parties,  506. 
pleading,  507. 
to    enforce    common-law    liability    for    mismanagement, 

500. 
to  enforce  liability  created  by  statute,  500. 
to  enforce  liability  for  tort  in  favor  of  third  person,  501. 
when  action  premature,  503. 
under  particular  statute 

diversion,  withdrawal  or  reduction  of  capital  stock,  495. 
incurring  debts  in  excess  of  debt  limit,  495. 
making   and    filing    certificates    of    payments    of   capital 
stock,  495. 
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Liabilities  of  Officers^Continued. 

under  particular  statute — continued, 
official  misconduct 

as  including  negligence,  494. 

incurring   debts    before    all    or    certain    per    cent    of 
stock  is  subscribed  or  paid,  494. 
under  statutes  generally 

construction  of  statutes,  492. 
effect  of  amendment  or  repeal  of  statutes,  492. 
liability  as  joint  or  several,  493. 
nature  of  liability  as  effecting,  492. 
right  of  assignee,  494. 
rule  generally,  491. 
what  are  "penal"  statutes,  491. 
when  statutes  are  both  penal  and  remedial,  491. 
under  statutes  relating  tb  bank  and  bank  officers 
national  banks,  497. 

receiving   deposits   or    creating   debts   when   corporation 
insolvent,  496. 
waiver,  release  or  discharge,  498. 
to   stockholders,    on   purchase   of    stock   by   officer   from    stock- 
holder, 4S8. 
to  third  persons  for  torts 
conversion,  483. 
fraud  or  deceit,  483. 

fraudulent  representations  as  to  financial  condition,  484. ' 
infringement,  487. 
,  misrepresentation  of  financial  condition 

contracting   debt   or   receiving  deposits   with   knowledge 

of  insolvency,  486. 
measure  of  damages,  486. 

participation  of  officers  sought  to  be  held  as  prerequisite, 
486. 
negligence,  488. 
nuisance,  488. 

participation  in  tort  as  prerequisite,  483. 
representation  of  financial  conditions,  necessity  of  knowledge 

of  falsity  and  of  intention  to  deceive,  485. 
rule  generally,  482. 

Liabilities  of  Stockholders 

as  to  dividends  illegally  paid,  793. 
corporate  obligations  generally 

as  effected  by  non-payment  of  subscriptions  to  capital  stock, 

926. 
because  of  defective  organization,  926. 
"by  statute  generally,  923. 
corporations    within    statutory    or    constitutional    provisions, 

927. 
conclusiveness  of  judgment  against  corporation  and  against 

stockholders,  943. 
conclusiveness  of  order  or  decree  assessing  stockholders,  943. 
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Liabilities  of  Stockholders — Continued. 

corporate  obligations  generally — continued, 
discharge  of  stockholders 

effect  of  payment  by,  of  corporation,  949. 

effect  of  payment  by  stockholders,  949. 

effect  of  release  by  corporation,  949. 
effect  of  alteration   or  repeal  of  constitutional   or   statutory 
provisions 

as  against  creditors,  924. 

as  against  stockholders,  923. 
effect  of  consolidation  of  corporations,  924. 
effect  of  dissolution  of  corporation,  924. 
enforcement 

actions  at  law  and  suits  in  equity,  939. 

as  against  stockholders  of  national  banks,  940. 

assessment  by  court,  939. 

assessment  by  public  officer,  940. 

;n  other  states,  947. 

restrictions  to  remedy  prescribed  by  statute,  939. 
in  absence  of  charter,  statutory  or  constitutional  provisions 

effect  of  agreement  or  consent  of  stockholders,  922. 

for  torts,  921. 

generally,  921. 
joint,  several  or  joint  and  several  obligations,  933. 
liabilities    to    which    statutory    or    constitutional    provisions 
apply 

claim  under  ultra  vires  contract,  929. 

generally,  927. 
liability  as  contractual  or  penal,  931. 
liability  for  costs,  930. 
liability  for  interest,  930. 
limitation  to  amount  due  on  stock,  925. 
limitation  to  amount  or  extent  of  stock,  925. 
limitation  to  double  liability,  925. 
limitation   to   liability  in   proportion   to   amount   or   value   of 

stock,  925. 
method  of  enforcing,  938. 

necessity  for  exhausting  assets  of  corporation  and  remedies 
against  it 

excuses  for  failure,  942. 

rule  generally,  942. 
on  failure  to  iile  report  or  statement,  926. 
persons  liable 

as  between  real  and  apparent  owner  of  stock,  936. 

distributees  of  estates  of  deceased  stockholders,  937. 

effect  of  registration  of  transfers,  937. 

effect  of  transfers  to  persons  not  legally  liable  as  stock- 
holders, 937. 

estates  of  deceased  stockholders,  937. 

general,  934. 

liability  of  trustees,  agents,  executors,  etc.,  936. 

married  women,  935. 

nonregistered  stockholders,  935. 
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Liabilities  of  Stockholders— Continued. 

corporate  obligations  generally — continued, 
persons  liable — continued, 
other  corporations,  935. 
registered  owners  of  stock,  935. 
statutory  provisions,  936. 
stockholders,  corporators,  subscribers,  934. 
primary  liability,  933. 
proceedings  to  enforce 

application  of  statute  of  limitations 

accrual   of   right    of  action   and   running  of   statute, 

945. 
conflict  of  laws,  947. 
general  principles,  944. 
interruption  or  tolling  of  statute,  946. 
liability  of  stockholders  in  national  banks,  946. 
conclusiveness  of  judgment  or  assessment,  948. 
effect  of  laches,  947. 
parties 

actions  at  law,  941. 
suits  in  equity,  942. 
pleadings  and  proof,  948. 
set-off  of  debts  due  to  stockholders,  947. 
what  law  governs,  948. 
provisions  exempting  certain  classes  of  corporations,  927. 
secondary  liability,  933. 
shareholders  in  national  banks 

after  involuntary  liquidation,  940. 
after  voluntary  liquidation,  941. 
time  or  contracted  debts  as  effecting  liability,  937. 
under   statutes  imposing  liability  for   special  debts,   deposits 

in  banks,  929. 
under  statutory  provisions  imposing  liability  for  special  debts 

only,  929. 
when  deemed  to  be  that. of  partners,  933. 
when  deemed  that  of  sureties  or  guarantors,  932. 
when  liability  is  joint  and  when  several  or  joint  and  several, 

933. 
who  may  enforce 
generally,  938. 

receivers,  trustees  in  bankruptcy,  etc.,  938. 
de  facto  corporations 
general  rule,  S3. 

statutory  liability  for  corporate  debts,  S3, 
debts  of  corporation,  application  of  statute  of  frauds,  9. 
debts  of'  old  or  new  corporation  on  reorganization,  1375. 
holders  of  stock  with  no  par  value,  731. 
liability  of  pledgee,  870. 

of  noncomplying  foreign  corporations  to  third  persons,  1585. 
on  account  of  unpaid  subscriptions,  see  Subscriptions  to  Stock, 
on  consolidation  of  corporation 
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Liabilities  of  Stockholders— Continued. 

on  consolidation  of  corporation — continued, 
assenting  stockholders 

as  dependent  upon  statute  and  consolidation  agreement, 

1365. 
generally,  1364. 
personal  liability  for  corporate  debts,  921-949. 
to  third  persons  upon  failure  to  perfect  corporation,  952. 
upon  winding  up  of  corporation,  in  action  by  creditors,  1524. 

Libel  and  SIan.der 

liability  of  corporation  for,  639,  645. 

right  of  corporation  to  maintain  action  for  damages  for,  551. 

Licenses 

see   Franchises,  Taxation. 

Lien 

federal  income  tax,  lien  for  upon  corporate  property,  1341. 
of  corporation  on  shares  of  stock,  770. 
of  officer  for  compensation  or  salary,  524. 
of  pledgee  of  stock,  see  Pledges. 

power  of  general  manager  to  mortgage,  pledge  or  encumber  cor- 
porate property,  412. 
priority  of  receiver's  certificates  as  against  vendor's  lien,  1488. 

Life  Insurance 

see  Insurance  Companies. 

Life  Tenant 

right  to  dividends  as  against  remainderman,  789-792. 

Limitation  of  Actions 

actions  against  corporate  officers  by  creditors,  503-506. 

actions  against  corporate  receiver,  1487. 

actions  against  foreign  corporations,  1607. 

actions  against  promoters,  27. 

actions  based  upon  fraud  in  contract  to  transfer  of  stock,  842. 

actions  by  or  against  corporation,  552. 

actions  to  enforce  stockholders'  liability  for  unpaid  subscriptions, 

920. 
as  bar  to  rescission  of  stock  subscription,  127. 
creditor's  suits  against  insolvent  corporations,  1397. 
effect   of   upon   remedies   of   stockholders   to    recover   dividends, 

785. 
effect  of  upon  rights  and  remedies  on  default  of  pledge  of  stock, 

872. 
proceedings  to  enforce  director's  liability  for  illegal  declaration  of 

dividends,  795. 
proceedings  to  enforce  liability  for  noncompliance  with  statutes 

governing  reports,  544. 
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Limitation  of  Actions — Continued. 

proceedings  to  enforce  stockholder's  liability  for  corporate  obli- 
gations 

accrual  of  right  of  action  and  running  of  statute,  945. 

conflict  of  laws,  947. 

effect  of  laches,  947. 

general  principles,  944. 

interruption  or  telling  of  statute,  946. 

stockholder's  in  national  banks,  946. 
proceedings  to  recover  dividends  unlawfully  paid,  794. 
proceedings  to  recover  invalid  preferences  on  insolvency,  1418. 
proceedings  under  anti-trust  statutes,  687. 
stockholder's  suits  to  redress  injury  to  corporation,  908. 

Loaning  Money 

application  of  ultra  vires  rule  where  contracts  executed  on  one 

side  only,  311. 
power  of  corporation,  183. 

Local  Actions 

see  Venue. 

Lost  Instruments 

certificate  of  stock,  see  Stock. 

Majority 

see  Corporate  Meetings,  Directors. 

Majority  and  Minority  Stockholders 

action  by  individual  stockholders   to  redress  injury  to   corpora- 
tion by  fraud  or  wrongdoing  of  majority  stockholders,  902. 
defenses   against   minority   stockholders,   laches,   ratification   and 

estoppel,  891. 
dissolution   of   corporation,    action   by   minority   stockholders   to 

obtain,  1510. 
fiduciary  relations  of  majority  stockholders  to  minority,  886. 
judicial  review  of  acts  of  majority 

effect  of  bad  faith  or  fraud,  889. 

intra  vires  acts,  888. 

misappropriation  or  diversion  of  corporate  assets,  889. 

ultra  vires  acts,  888. 
misconduct    or    mismanagement    by    majority    as    grounds    for 

appointment  of  receiver,  1450. 
powers  and  duties  of  majority  stockholders,  886. 
rights  of  minority  in  regard  to  charter  amendment 

effect  of  reservations  by  state  of  power  to  amend,  890. 

not  authorized  by  charter,  890. 

where  authorized  by  charter,  889. 
statutory  provisions  for  compensating  dissenting  stockholders, 

892.  ' 

Malice 

as  affecting  corporate  liability  for  torts,  636. 
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Malicious  Prosecution 

liability  of  corporation  for,  641. 

Management  of  Corporations 

see  Directors,  Internal  Management,   Officers,  Stockholders. 

Managing  Agent 

see  also  General  Manager. 

service  of  process  against  corporations  upon 

foreign  corporations,  1621. 

generally,  570. 

Mandamus 

acts  as  to  which  remedy  may  be  invoked 
to  compel 

admission  or  restoration  as  student  in  educational  insti- 
tution, 618. 
attorney  general  to  approve  certificate  of  incorporation, 

42. 
delivery  of   books   and   records   by   retiring   officer,   529, 

618. 
enforcement  of  contractual  obligations,  617. 
issuance  of  permit  to  organize  bank,  42. 
issue  of  stock  certificates,  743. 
performance  of  duties  as  to  taxes,  618. 
restoration  of  membership  in  association  or  society,  617. 
secretary  of  state  to  file  certificate  of  incorporation,  42. 
to  enforce  right  to  inspect  books  and  records,  536. 
appeal  and  error  in  proceedings  to  obtain  writ,  625. 
application  of  remedy  to  particular  corporation 
public  service  corporations 

electric  light  companies,  620. 
generally,  619. 
railroads,  621. 
street  railways,  621. 
telephone  companies,  622. 
waterworks  and  irrigation  companies,  622. 
general  principles  controlling  employment  of  writ,  615. 
judicial  review  of  corporate  elections,  333. 
nature  and  purposes  of  remedy  in  general,  614. 
preliminary  requisites 
jurisdiction  623. 
pleading,  624. 
trial  in  proceeding  to  secure  writ,  625. 

Manufacturing  Corporations 

exemption  from  taxation,  1299. 
taxation  of  tangible  property,  230. 

Married  Women 

capacity  to  subscribe  to  stock,  98. 

Massachusetts  Trusts 

applicability  of  Bankruptcy  Act  to,  1648. 
appointment  of  receiver,  effect,  1639. 
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Massachusetts  Trusts^ — Continued, 
beneficiaries  of  trusts 

distinction  between  stockholders  of  corporations  and,  1636. 

generally,  1636. 

interest  of  members  or  shareholders  in  trust  property,  1636. 
definition  and  nature 

distinction    from   corporations,   joint   stock  associations   and 
the  like,  1633. 

generally,  1633. 

trust  agreement  as  constituting  partnership,  1634. 
dissolution,  right  of  minority  stockholders  to  seek,  1639. 
duration  and  determination  of,  1638. 
governmental  control  of 

generally,  1648. 

regulation  of  business  by  sister  state,  1650. 
legality  of,  1635. 

liabilities  of  associate  or  shareholders,  1646. 
•  liabilities  of  trustee,  1645. 
origin  of  term,  1632. 
other  terms  descriptive  of,  1632. 

priorities  between  creditors  and  beneficiaries  of,  1648. 
ratification  of  act  of  single  trustee  by  co-trustees,  1641. 
receiver  appointment  as  affecting  title  of  trustees  to  trust  prop- 
erty, 1639. 
rights  of  creditors  or  claimants  against,  1648. 
shares  and  certificates  of  stock 

general  principles,  1637. 

transfer,  1637. 
taxation  of,  1650. 
trustees 

actions  by  or  against,  1643. 

delegation  of  powers  of,  1642. 

jurisdiction  of  court  to  appoint  or  remove,  1639,  1645. 

liability  on  contracts,  1643. 

power  to  act  singly,  1641. 

powers  of  majority  of  trustees,  1641. 

ratification  of  acts  of,  1640,  1641. 

removal,  1645. 

rights,  powers  and  duties  generally,  1639. 

Master  and  Servant 

see  Employee,  Employment. 

Maturity 

see  Bonds. 

Meetings 

of  directors,   see  Directors. 

of  stockholders,  see   Corporate  Meetings. 

Membership 

acquisition  of,  necessity  for  contract,  878. 
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corporation  without  capital  stock 
general  principles,  878. 
loss  of  membership 

disfranchisement  or  expulsion,  880,  881. 

forfeiture  of  shares,  880. 

remedies  for  wrongful  expulsion,  885,  886. 

review  by  courts,  884. 

surrender  or  withdrawal,  879. 

waiver  of  cause  of  expulsion,  882. 

Mining  Comipanies 

powers  in  general,  169. 

taxation  of. tangible  property  of,  1230. 

Minority  Stockholders 

see  Majority  and  Minority  Stockholders. 

Minutes 

see  Corporate  Books  and  Papers. 

Misappropriation 

of  corporate  assets,  liability  of  directors  to  creditors,  490. 

Misconduct 

termination  of  right  to  salary  or  compensation  by,  522. 

Misjoinder 

of  causes  of  action  by  corporate  creditors  against  officers,  507. 
of  parties,  see  Parties. 

Mismanagement 

as  ground  for  dissolution,  see  Dissolution; 

Misnomer 

see  also  Corporate  Name, 
effect  of 

generally,  148. 
~     in  corporate  instrument,  280. 
pleading  of  in  actions  by  or  against  corporations,  579. 

Misrepresentations 

see  Fraud. 

Money 

shares  of  stock  as,  714. 

Monopolies  and  Trusts 

actions  and  proceedings  under  anti-trust  statutes 
action  for  treble  damages,  685. 
limitations,  687. 

persons  who  may  sue  and  be  sued,  687. 
pleading,  687. 
venue,  687. 
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Monopolies  and  Trusts — Continued. 

agreements  relative  to  copyrights  and  trade-marks  as  in  violation 

of  anti-trust  statutes,  681. 
agreements  relative  to  patents  as  in  violation  of  anti-trust  stat- 
utes, 681. 
anti-trust  statutes 

California,  672,  674,  675. 

Clayton  Act 

construction  of  provisions  relative  to  restraint  of  trade, 

690. 
purpose,  666. 

what  is   interstate  trade  and  commerce  within  meaning 
of,  668. 

criminal  prosecution  for  violation,  682. 

Florida,  679. 

injunction  to  restrain  violation  of,  682. 

Kansas,  679. 

Kentucky,  673. 

Massachusetts,  667. 

means  of  accomplishing  violation  of,  680. 

Minnesota,  679. 

Mississippi;  667. 

monopolization  under,  671. 

motive,  intent  and  result  as  effecting  liability  under,  680. 

New  York,  668,  673. 

quo  warranto  as  proper  remedy  for  violation  of,  by  corpo- 
ration, 611. 

relief  awarded  government  in  proceeding  under,  683. 

Sherman  Act 
purpose,  666. 
restraint  of  trade  within  meaning  of,  674. 

Texas,  674,  678. 

violations  of,  as  defense  to  action  against  corporation,  688. 

Washington,  678. 

Wisconsin,  668. 

Mortgages 

actions  against  mortgagor  or  third  person,  260. 
as  preferences  on  insolvency  of  corporation,  1403. 
construction 

general  rule,  258. 

validity,  effect  of  partial  invalidity,  259. 
distinction  between  pledge  of  stock  and,  867. 
execution  or  authorization 
by  board  of  directors,  257. 
necessity  for  consent  of  stockholders,  257. 
foreclosure 
decree 

effect  as  res  judicata  or  bar,  267. 
inclusion  of  attorney's  fees,  267. 

ordering  sale  as  entirety  and  without  right  of  redemp- 
tion, 266. 
reservation    of  questions   as   to   priorities   and   rights   of 
third  persons,  267. 
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Mortgages — Continued. 

foreclosure — continued, 
decree — continued. 

rule  in  general,  266. 
vacating  or  setting  aside,  267. 
defenses 

generally,  264. 

irregularities  connected  with  execution,  265. 
persons  other  than  mortgagor,  26S. 
distribution  of  procefeds 

as  between  bondholders,  271. 
priorities  as  affected  by  statutes 
generally,  274. 
mechanics'  liens,  274. 
priorities  as  against  unsecured  creditors 
construction  claims,  272. 
rules  generally,  272. 
priorities  as  between  different  mortgages   and  bond   is- 
sues, 271. 
priorities  as  to  after-acquired  property,  273. 
priorities  between  bonds  of  same  issue,  271. 
rules  generally,  270. 
taxes  as  prior  lien,  274: 
who  may  question  priorities,  275. 
evidence,  266. 

intervention  by  creditors,  264. 

jurisdiction  • 

concurrent  jurisdiction,  263. 
of  federal  courts,  263. 
parties,  264. 
pleading,  266. 
redemption,  270. 
rules  in  general,  262. 
sale 

contracts  as  binding  on  purchaser,  269. 
efiectvof,  269. 

liability  of  purchaser  for  debts  and  claims,  268. 
statutory  liability  of  purchaser,  269. 
title,  right  and  liabilities  of  purchaser,  268. 
who  may  purchase,  267. 
what  constitutes  default,  263. 
forms,  258. 

intervention  on  mortgage  foreclosure,  264. 
power  of  cashier  to  pledge  or  mortgage  bank  property,  417. 
power  of  corporate  officers,  384. 
power  of  corporation  to  execute 
after-acquired  property,  252. 
statutory  prohibition  or  restriction,  251. 
power  of  directors  to  execute,  392. 

power  of  general  managers  to  mortgage,  pledge  or  lien  corpo- 
rate property,  412. 
power   of  president  to   mortgage  or  pledge  corporate   property, 
401. 
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Mortgages — Continued. 

preference  in  favor  of  on  insolvency  of  corporation,  1403. 
property  covered  by 

after-acquired  property 
book  accounts,  2SS. 
personal  property  generally,  254. 
property  acquired  by  successor  in  interest,  255. 
revenues  and  income,  257. 
rule  in  general,  254. 
appurtenances,  253. 
effect  of  use  of  general  words,  253. 
rule  in  general,  252. 
recording  of,  259. 

rights  and  remedies  of  bondholders,  259. 
suit  to  foreclose,  259. 
trustees 

compensation  and  reimbursement,  262, 
nature  of  office,  261. 
personal  liabilities,  261. 
powers 

generally,  261. 
rights  of  action,  261. 
removal,  disqualification  and  resignation,  260. 
who  may  execute 

authority  of  directors  and  other  officers,  257. 
necessity  for  consent  of  stockholders,  257. 

Mortmain 

statute  forbidding  foreign  corporations  to  acquire  and  hold  real 
estate  as  statute  of,  1564. 

Motive 

as  affecting  objects  for  which  corporations  may  be  formed,  19. 
generally,  see  Intent. 

Motor  Vehicles 

governmental  control  of  cpmmon  carriers  by,  1044. 

Multifariousness 

in  actions  by  corporate  creditors  against  officers,  5()7. 

Mimicipal  Corporations 

as  included  in  corporation,  14. 

conflict  between  jurisdiction  of  public  service  commissions  and, 

989. 
discrimination    in    rate    charged    by    municipally    owned    plants, 

rules  governing,  1101. 
general  power  to  regulate  rates,  1075,  1076. 
issuance  of  corporate  franchises  by,  see  Franchises, 
jurisdiction    of   public    service   commission    over   utilities    owned 

by,  991. 
power  of,  to  regulate  rates  as  distinguished  from  power  of  state, 

1092. 
power  to  contract  as  to  rates  chargeable  by  public  utilities,  1059. 
rates  of  municipal  plant,  regulation  of;  1058. 
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Mutual  Telephone  Companies 

jurisdiction  of  public  service  commission  over,  979. 
status  as  public  utility,  979. 

Mutual  Water  Companies 

jurisdiction  of  public  service  commission  over,  980. 

Name 

assumed,  eflfect  of  use  of  incorporate  instrument,  280. 

corporate,  see  Corporate  Name. 

use  of  as  proof  of  corporate  existence,  72. 

National  Banks 
see  Banks. 

National  Corporations 

jurisdiction  of  actions  by  or  against,  553. 

National  Farm  Loan  Associations 
taxation  of,  1224. 

Natural  Persons 

use  of  corporate  names  by,  150, 

Nature  of  Corporation 

see  Kinds  of  Corporations. 

Negligence 

knowledge  of  managing  corporate  officers  as  imputable  to  cor- 
poration, 445. 

liability  of  charitable  corporations  for,  660-663. 

liability  of  corporation  for,  647. 

liability  of  receiver  for,  1486. 

official  misconduct  as  included  within,  under  statutes  covering 
liability  of  officers  and  directors,  494. 

personal  liability  of  corporate  officers  for,  472  et  seq. 

stockholder's  suits  to  redress  injury  to  corporation  by  acts  of 
officers  and  directorsj  903. 

termination  of  right  to  salary  or  compensation  by,  522. 

Negotiable  Instruments 

accommodation  paper 

power  to  execute,  185. 

what  is,  185. 
authority  of  corporate  officers  to  execute  or  negotiate,  383. 
defense  of  ultra  vires  where   contract   apparently  within  power 

of  corporation,  316. 
defenses  in  actions  on,  186. 
executed  to  foreign   corporations,  effect   of  noncompliance  with 

statutory  prerequisites  to  doing  business  in  state,  1589. 
execution  by  corporation,  285-286. 
express  or  implied  prohibition  or  restriction,  184. 
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Negotiable  Instruments — Continued. 

implied  power  to  execute 

rule  in  England  and  Canada,  184. 
rule  in  United  States,  184. 

indorsement  or  other  mode  of  transfer,  184. 

notice  to  or  knowledge  of  corporate  officers  or  agents  as  affect- 
ing corporate  status  as  bona  fide  holder,  445. 

power  of  bank  cashier  to  execute  or  accept,  416. 

power  of  directors  to  execute,  391. 

power  of  general  manager  to  execute  and  transfer,  410,  411. 

power  of  president 

authority  where  in  effect  general  manager,  399. 
generally,  398. 
indorsement,  399. 

powers  of  treasurer  to  execute  and  transfer,  406. 

powers  of  vice-president  of  banks,  404. 

Negotiable  Instruments  Law 

application  to  corporate  bonds,  193. 

effect   of   upon    execution    of    negotiable    corporate    instruments, 
286. 

New  Corporation 

see  also  Reorganization. 

No  Par  Value  Stock 

assessment  and  valuation  for  purpose  of  taxation,  1264. 

beneficial  results  from  issuance  of,  733-736. 

constitutionality  of  statutes  authorizing,  729. 

determination  of  dividends  upon,  732. 

determination  of  true  value  of,  732. 

distinction  between  shares  of  stock  with  par  value  and,  729. 

express  statutory  authority  for  as  prerequisite  to  issuance,  727. 

issuance  of  as  compliance  with  terms  of  subscriptions  to  stock 

of  specified  value,  729. 
liabilities  of  holders  of,  731. 
statutory  authorization  for,  728. 
statutory  regulation  of  transfer  of,  730. 
statutory  restrictions   upon  issuance,  729-736. 
validity  of  where  issued  as  preferred  stock,  729. 

Nominal  Par  Value  Stock 
see  No  Par  Value  Stock. 

Nonstock  Corporations 

effect  of  dissolution  upon  property  and  conveyances  of,  1517. 
loss  of  membership 

disfranchisement  or  expulsion,  880,  881. 

forfeiture  of  shares,  880. 

procedure  on  expulsion,  883. 

provisions  of  by-laws,  880,  881. 

remedy  for  wrongful  expulsion,  885,  886. 

surrender  or  withdrawal,  879. 

waiver  of  irregularities,  estoppel  and  acquiescence,  884. 
membership  in,  878. 
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Notice 

acquired  by  corporate  officers  or  agents  before   acting  for  cor- 
poration as  chargeable  to  corporation,  440. 
adverse    interest    of    corporate    officers    of    agents    as    affecting 

knowledge  or  notice  imputed  to  corporation,  446. 
as  to  bona  fide,  on  corporate  bonds,  193. 
corporate  books  and  records  as,  S29. 
imputation  to  corporation 

as  to  dealings  between  corporation  and  partnership  of  which 
officer  is  a  member,  449. 

notice   to  agents  or  officers,  effect  of  adverse  interest,  446- 
449. 
knowledge  of  corporate  affairs  as  imputable  to  stockholders  deal- 
ing with  corporation,  896. 
knowledge  of  corporation  as  imputable  to  officers,  450. 
knowledge  of  officer  as  imputable  to  another  officer  as  individual, 

451. 
necessity  of  knowledge  by  third  persons  of  corporate  by-laws,  78. 
of  corporate  meetings 

form  and  mode,  326. 

generally,  326. 

statement  of  business  to  be  transacted  as  requisite,  327. 
of  extent  of  corporate  powers,  159. 
of  powers   of   officers   of   agents   of   corporations   necessity  and 

effects  of,  376-382. 
presumption  of  knowledge  by  stockholders  of  by-laws,  78. 
to  corporation  and  stockholders  of  promoter's  secret  profits,  25. 
to  corporation  as  to  due  process  of  law,  997. 
to  officers  or  agents  as  chargeable  to  corporation 

general  rule  stated,  437. 

necessity  for  existence  of  agency,  437. 
to  pronioters  as  notice  to  corporation,  33. 
to  purchaser  of  stock  in  unauthorized  transfer  of  true  ownership 

of  stock,  820. 
when  required  before  appointment  of  receivers,  1444. 

Nuisance 

criminal  liability  of  corporate  officers,  511. 

liability  of  corporation,  650,  664. 

personal  liability  of  corporate  officers  for  maintaining,  488. 

Nul  Tiel  Corporation 

pleading  of  in  actions  by  or  against  corporations,  580. 

Number 

of  directors,  see  Directors. 

Oaths 

receivers,  on  appointment,  1461. 

Objects  for  Which  Corporations  May  Be  Created 

co-operative    ownership    corporation,    composed    of    tenants    of 
building,  18. 
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Objects  for  Which  G>rporations  May  Be  Created — Continued. 

distinction  between  powers  of  corporation  and,  1S7. 

effect  of  general  words  in  statutes  defining,  20. 

general  rule,  19. 

operating  safety  deposit  boxes,  21. 

owning  or  dealing  in  real  estate,  20. 

prohibited  unlawful  or  injurious  purposes,  19. 

renting  automobiles,  21. 

trade  union,  18. 

transportation  of  passengers  by  automobile,  21. 

Occupation  Tax 

see  Taxation. 

Offenses 

see  Criminal  Law,  Torts. 

Officers  of  Corporation 

acquisition  of  adverse  title  or  interest  by,  454. 
action  by  receiver  against,  1482. 
action  by  stockholder  against,  896. 
admissions 

admissibility  in  evidence  generally,  420. 
reports  of  officers  or  agents,  421. 
statements  by  particular  officers 

cashiers,  423. 

secretary  or  treasurer,  422. 

yice-president,  422. 
when  binding 

essential  elements,  418. 

general  rule,  418. 

statement  as  to  past  events,  419. 
as  employees,  353. 
considered  as  trustees 

acquisition  of  adverse  title  or  interest,  454. 

effect  of  engaging  in  rival  business,  453. 

effect   upon   title    to   and   possession   of  corporate   property, 

453. 
fiduciary  relationship  as  extending  to  subsidiary  corporation, 

453. 
protection  of  trade  secrets,  453. 
purchases  at  forced  sale 

effect  of  insolvency  of  corporation,  456. 

ratification,  456. 

validity  of  purchase  to  protect  purchase  or  right  of  offi- 
cers, 455. 

when  voidable,  454. 
purchases  at  judicial,  execution  or  tax  sale,  454. 
recovery  of  bribes  or  presents  from  third  persons,  457. 
right  to  give  up  office  for  consideration  on  sale  of  corporate 

assets,  458. 
rules  generally,  451. 
secret  profits,  457. 
termination  of  fiduciary  relations,  454. 
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Officers  of  Corporation — Continued. 

considered  as  trustees — continued. 

validity   of   contract   of   private   persons   to  pay   officers   for 
services  as  such,  458. 

validity  of  sales  or  leases  by  or  to  corporations,  457. 
constructive  notice  to  as  equivalent  to  actual  knowledge  or  no- 
tice, 440. 
de  facto 

acts  of  as  binding  on  corporation,  363. 

collateral  attack  by  third  persons,  363. 

definition,  361. 

liabilities  of,  363. 

powers  and  rights  of 
generally,  363. 
when  acts  binding  upon  corporations,  363. 

to  what  officers  applicable 

irregularities  connected  with  election,  362. 
necessity  for  color  of  title,  362. 
necessity  of  de  jure  office,  362. 

persons  not  eligible  or  who  become  disqualified,  362. 
delegation  of  authority  by  officers  and  agents  other  than  direc- 
tors, 390. 
directors  as,  354. 
distinction  from  agents,  353. 

effect  of  dissolution  upon  tenure  and  powers  of,  1513. 
effect  of  issuance  of  watered  stock  to,  762. 
effect  of  service  of  process  upon,  after  resignation,  572. 
election  or  appointment,  3SS. 

equitable   jurisdiction   of   stockholder's   suits   to    recover   for   in- 
jury to  corporation,  898. 
estoppel  of,  437. 

interlocking  officers,  imputation  of  notice,  448. 
knowledge  of 

acquired  before  acting  for  corporation  as  chargeable  to  cor- 
poration, 440. 

as  imputable  to  other  officers,  451. 

corporation  as  imputable  to,  450. 
liabilities  generally,  see  Liabilities  of  Officers, 
liability  of  corporation  for  torts  of,  636. 
mandamus  to  compel  delivery  of  books  and  records  by  retiring 

officer,  618. 
misconduct   or   mismanagement   by,   as   ground   for  appointment 

of  receiver,  1450. 
notice  to,  as  chargeable  to  corporation,  437. 
notice  to  or  knowledge  of 

as    chargeable    to    corporation    necessity    for    existence    of 
agency,  437. 

as  imputable  to  other  officers  or  agents,  450. 
personal  dealings  with  corporation 

actions   by   directors   or    other   officers    against   corporation, 
466. 

burden  of  proof  as  to  validity,  459. 

laches  as  precluding  attack  upon,  469. 
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Officers  of  Corporation — Continued. 

personal  dealings  with  corporation — continued. 

leases  by  or  to  directors  or  other  officers,  465. 

loans  by  corporation  to  officers,  466. 

loans  to  corporation,  465. 

payment  by  officer  of  valid  outstanding  claims  against  cor- 
poration, 465. 

presumptions  as   to  validity,  459. 

purchase   of   corporate  property  by   directors   or   other  offi- 
cers, 464. 

ratifications,  468. 

return-  of  consideration   as   condition   precedent  to   right   to 
rescind,  469.  ' 

rule  as  to  contracts  between  boards  of  directors  and  mem- 
bers, 459. 

sales  by  directors  or  other  officers  to  corporation,  464. 

transactions  between  corporate  officers  as  such  and  another 
corporation  of  which  they  are  stockholders,  463. 

transactions  between  corporations  having  one  or  more  com- 
mon directors,  466-468. 

validity  where  corporation  represented  by  other  officers,  460. 

validity  where  vote  of  interested  director  necessary  to  make 
up  majority,  451. 

what  law  governs,  459. 

where  officers  adversely  interested,  460. 
pleading  character  or  authority  of,  in  actions  by  or  against  cor- 
porations, Vll. 
powers 

apparent  authority 

as  effected  by  secret  instructions  or  prohibitions,  375. 

estoppel  to  deny  power,  373. 

knowledge   by  third   party  of  former   acts  as   condition 

precedent  to  estoppel,  376. 
what  constitutes,  374. 

authority  of  subordinates,  384. 

burden  of  proof,  387. 

constructive  notice  to  other  officers  or  agents  as  to  limita- 
tations  upon,  382. 

delegation,  390. 

effect  of  statements  by  officers  or  agent  as  to,  372. 

expressly  conferred,  370. 

general  solicitor  or  counsel,  387. 

generally,  369. 

how  conferred 

effect  of  statements  of  officer  or  agent,  372. 
generally,  371. 

incidental  to  powers  expressly  conferred,  371. 

notice  to  third  persons  as  to  extent  of 
actual  notice,  377. 
by-laws  as  effecting,  381. 
constructive  notice,  377. 

from   individual  or  adverse   interest  of  officer  or  agent, 
378. 
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Officers  of  Corporation. — Continued. 
powers — continued. 

notice  to  third  persons  as  to  extent  of — continued. 

necessity  for  as  basis  for  estoppel  of  corporation,  376. 
rules  generally,  376. 

presumptions 

arising  from  seal,  388. 
generally,  387. 

purchasing  or  selling  agents,  386. 

question  of  when  of  law  or  fact,  389. 

scope,  372. 

to  borrow  money,  383. 

to  employ  physicians  and  surgeins,  384. 

to   execute  commercial  paper,'  383. 

to  fix  salaries  and  compensation,  520. 

to  mortgage  corporate  property,  384. 

ultra  vires  acts,  373. 

who  may  urge  want  of,  390. 
presumptions  as  to  authority  of,  in  actions  by  or  against  corpora- 
tions, 589. 
proof  of  ofificial  position,  355. 
qualifications  and  eligibility,  356. 
ratification 

of  own  acts,  428. 

unauthorized  act,  425. 
remedies  to  determine  title  to  office,  361. 
removal 

conditions   and  procedure,  360. 

express  power,  358. 

grounds  for,  360. 

inherent  power,  358. 

judicial  control  of,  359. 

who  may  remove,  359. 
reports,  see  Reports. 

representation  of  both  parties  as  affecting  imputation  of  knowl- 
edge by  corporation  from  officer's  knowledge,  448. 
resignation,   effect   of,   357. 
right  and  powers  of  under  receivership,  1465. 
service  of  process  upon,  see  Service  of  Process, 
term  of  office 

holding  over,  357. 

termination  by  election  of  successor,  357. 
transactions  between  corporations  having  one  or  more  common 

directors  or  other  officers,  466-468. 
transfers  of  stock  to  or  by,  800. 

validity  of  agreements  relative  to  corporate  offices,  355. 
validity  of  by-laws   regulating,  85. 
when  considered  as  trustees,   right  as   creditors   of  corporation, 

459. 
when  interests  of  deemed  adverse  to  corporations,  446. 
who  are,  354. 
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Offset 

see  Set-off  and  Counterclaim. 

Opinions 

as  fraud,  see  Fraud. 

Options 

for  contract  for  transfer  of  stock,  827. 
in  agreement  for  transfer  of  stock,  850. 

Oral  Contracts 

see  Statute  of  Frauds. 

Oral  Evidence 

see  Evidence. 

Organization 

defective,  as  affecting  individual  liability  of  stockholders  for  cor- 
porate obligations,  926. 
place  of,  46. 

Ostensible  Authority 

see   Officers    of   Corporation. 

Oversubscription 

to  stock,  see  Subscriptions  to  Stock. 

Ownership 

of  corporate  bonds,  191. 
title,  see  Title. 

Paid-up  Stock 

assessments  on,  see  Assessments. 

issuance  for  less  than  par,  see  Watered,  etc..  Stock. 

Palace  Car  Companies 

taxation  of  tangible  property  of,  1230. 

Papers 

see  Incorporation  Papers,  Corporate  Books  and  Records,  Inspec- 
tion of  Corporate  Books  and  Papers. 

Par  Value 

corporate  bonds,  see  Bonds, 
stock,  see  Stock. 

Parol  Evidence 

see  Evidence. 

Parsonage 

definition,   1301. 
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Parties 

action  against  consolidated  corporation,  joinder  of  old  and  new 

corporations  as  defendant,  1370. 
action  against  ^corporations,   S7S. 
action  against  promoters,  27. 
action    at    law   to    enforce    stockholder's    liability    for    corporate 

obligations,  941. 
action  by  or  against  trustees  for  winding  up  corporation,  1533. 
action  by  receivers,  1483. 

action  for  breach  of  contract  for  transfer  of  stock,  860. 
action  to  enforce   stockholder's  liability  for  unpaid  subscription, 

919. 
corporation  as  proper  or  necessary  party  in  action  by  corporate 

creditor  against  officer,  506. 
defendant 

in  proceedings  for  appointment  of  receiver,   1460. 

in  proceedings  to  enforce   statutory  liabilities   governing  re- 
ports of  corporate  officers,  545. 
foreclosure  of  corporate  mortgages,  264. 
intervention  in  proceedings  to  appoint  receivers,  1460. 
necessary  in  issdance  of  bills  in  aid  of  execution,  609. 
plaintiff,   in   proceeding   to    enforce   statutory   liability   respecting 

reports  of  corporate  officers,  544. 
proceedings  by   creditors   against  insolvent   corporations,   1395. 
proceedings  to  enforce  directors'  liability  for  illegal  declaration  of 

dividends,  795. 
proceedings    to    enforce    right    to    inspect    corporate    books    and 

records,  536. 
proceedings  under  anti-trust  statute,  687. 
quo  warranto  proceedings,  612. 

stockholder's  suits  to  redress  injury  to  corporation,  908. 
substitution    of,   after    dissolution    of    corporation    pendente    lite, 

1521. 
suits    in   equity   to    enforce    stockholder's    liability   for    corporate 

obligations,  942. 

Partnership 

assumption  of  debts  by  after  incorporation,  60. 

incorporation 

liability  upon   copartnership   contract,  60. 
necessity  of  notice  to  third  person,  60. 

liabilities   of  members  and  officers  of  de  facto   corporations,   as 
if  members  of,  53, 

Massachusetts  trusts  agreement  as  constituting,  1634. 

officers'  membership  in  as  affecting  imputation  of  notice  to  cor- 
poration, 449. 

power  of  corporation  to  become  member  of,  162,  163. 

right  of  surviving  partner  to  vote  stock  belonging  to  partnership, 
331. 

what  constitutes,  162. 

.Patents 

agreement  relative  to  in  violation  of  anti-trust  statutes,  681. 
transfer  of  patent  rights  as  consideration  for  stock,  750. 
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Patriotic  Corporations 

right  to  protection  of  law  of  unfair  competition,  146. 

Payment 

by  corporation  as  affecting  stockholder's   liability  for  corporate 

obligations,  949. 
by  stockholders  as  affecting  stockholders'  liability  for  corporate 

debts,  949. 

Pecuniary  Profit 

when   corporation  deemed   created  for,   16. 

Person 

corporation  as 

in  statutory  or  constitutional  provisions  generally,  12,  13. 
within  constitutional  provision  inhibiting  self-criminating  tes- 
timony, 13. 
within  criminal  statutes,  664, 
within  "equal  protection"  clause,  12. 

Personal  Estate 

bequest  of  as  including  shares  of  stock,  714. 

Personal  Injuries 

see  Tort's,  Negligence. 

Personal  Property 

after-acquired,  when  included  under  mortgage,  2S4. 
alienation 

implied  power,  230,  232. 

sale  of  surplus  or  of  property  taken  as  security,  231. 

statutory  prohibitions  or  restrictions,  consent  of  stockholders 
as  requisite,  232. 

transfer   for  unauthorized  purpose   or   one   outside   scope   of 
business,  232. 

transfer  of  choses  in  action,  232. 
franchises  as,  211. 
power  of  corporation  to  acquire  and  hold  . 

as  affected  by  purposes  for  which   acquired,   199. 

effect  of  taking  in  payment  of  debt  or  as  security,  199. 

general  rule,  199. 

liabilities  assumed,  199. 
power  of  general  manager  to  sell,  411. 
shares  of  stock  considered  as,  713. 
situs  of  for  purpose  of  taxation 

credits,  1252. 

generally,  1247. 

rolling  stock,  1252. 

-Pipe  Line  Companies 

governmental  regulation  of,   1052. 

Place 

for  keeping  corporate  books  and  records,  527. 
for  service  of  process  upon  corporate  officers,  572. 

1753 


Index 

[references  are  to  pages] 
Place^Continued. 

of  holding  corporate  meetings 

generally,  325. 

validity  where  held  without  state,  326. 
of  meetings  of  directors,  365. 
of  payment  of  dividends,  783. 
of  trial  of  actions,  see  Venue. 

principal  place  of  business  of  corporation  for  purposes  of  bank- 
ruptcy acts,  67. 
situs  of  stock 

for  purpose  of  seizure  under  trading  with  enemy  act,  723. 

for  purpose  of  taxation,  1281. 

generally,  717. 
venue   of  actions   by   or   against   corporation   as   determined    by 

place  of  injury,  of  contract,  or  of  accrual  of  cause  of  action, 

562. 

Plaintiffs 

see  Parties. 

Pleading 

actions  by  corporate  creditors  against  officers,  507. 
actions  by  or  against  consolidated  corporations,  1369. 
actions  by  or  against  corporations 

amendments  and  supplemental  pleadings,  583. 
answers,  denials  and  pleas 

defense  of  ultra  vires,  582. 

method  of  pleading  particular  defenses,  582. 

mode  and  sufficiency  generally,  579. 

pleading   dissolution,    extinction,    change    or    suspension, 
582. 

pleading  misnomer,  579. 

pleading  nonexistence  or  nul  tiel  corporation,  580. 

pleading  want  of  authority  to  represent  corporation,  582. 

signature,  seal  and  verification  or  affidavits,  584. 
defensive  and  dilatory  pleadings 

by  whom  made,   578. 

demurrer  and  effect  thereof,  579. 

objections  in  abatement  and  to  jurisdiction,  579. 

proper  method  of  objection  or  defense,  578. 
introduction  of  additional  parties  by  counterclaim,  584. 
naming  and  describing  corporations,  576. 
on  stock  subscriptions,  133. 
pleading  jurisdictional  facts  and  venue 

general  rule,  576. 

in  federal  courts,  576. 
pleading  substance  of  actionable  right 

corporate  power  or  want  of  power,  577. 

officer's  or  agent's  character,  authority,  rights  or  liabiIt-» 
ties,  577. 
actions  by  or  against  foreign  corporations 

alleging    compliance    with    statutory    prerequisites    to    doing 

business   within   state,   1592. 
generally,   1607. 

1754 


Index 

[references  are  to  pages] 

Pleading — Continued. 

bankruptcy  proceedings,  1429. 

effect  of  misnomer  in,   148. 

foreclosure  of  corporate  mortgages,  266. 

proceedings 

before  public  service  commissions  to  regulate  rates  of  pub- 
lic utilities,  1143. 

to  appoint  receivers,  1459. 

to  decree  dissolution  of  corporation,  1S09. 

to  enforce  director's  liability  for  illegal  declaration  of  divi- 
dends, 795. 

to  enforce  right  to  inspect  corporate  books  and  records,  536. 

to   enforce   stockholder's   liability   for   corporate   obligations, 
948. 

to  obtain  forfeiture  of  corporate  charter,  1509. 

to  secure  writ  of  mandamus,  624. 

under  anti-trust  statutes,  687. 
stockholder's  suits  to  redress  injury  to  corporation,  909,  910. 
sufficiency  of  complaint  in  proceeding  to   enforce  statutory  lia- 
bility governing  making  of  reports  by  corporate  officers,  545. 

Pledges 

corporate  bonds,   194. 

delivery  and  possession,  necessity  for  and  sufficiency,  867. 

distinction  between  mortgages  of  stock  and,  867. 

distinction  between  sales  of  stock  and,  867. 

effect    of    death    of    pledgor,    869. 

effect  of  pledge  on  title  and  right  of  pledgor,  868. 

equitable  foreclostire 

disposition  of  surplus,  872. 

effect,  872. 

judgment  for  deficiency,  872. 
liability  of  pledgee  as  stockholder,  870. 
lien  of  pledgee  of  stock  as  against  third  persons,  870. 
nature,  essentials,  and  validity  of  contract  generally,  866. 
of  corporate  property,  powers  of  directors  to  execute,  392. 
power  of  cashier  to  pledge  bank  property,  417. 
power  of  general  manager  to  pledge'corporate  property,  412. 
power  of  president  to  pledge  corporate  property,  401. 
relative  rights  of  pledgor  and  pledgee  as  stockholders,  870. 
remedies  of  pledgor  for  breach  of  contract,  873. 
remedies  of  pledgor  of  stock  for  conversion  or  breach  of  con- 
tract,  873. 
right  and  remedies  on  default  of  pledge 

application    of    statute    of    limitations,    872. 

effect  of  death  or  insolvency  of  pledgor,  872. 

foreclosure  in  equity,  872. 

generally,  870. 

right  to  sue  on  debt  without  foreclosure,  853. 

sale  of  stock,  871. 
sale  of  pledged  stock 

demand  and  notice  as  prerequisite,  871. 
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sale  of  pledged  stock — continued. 

procedure,  871. 

right  to  sell  generally,  871. 
scope  of  lien,  867. 
title  and  right  of  pledgee 

generally,   868. 

right  to  transfer  of  stock  on  corporate  books,  869. 
title  of  pledgee  as  against  third  person,  870. 
right   to    vote   at   corporate   meetings    as    between    pledgor    and 

pledgee,  330. 

Police  Officers 

liability  of  carrier  for  arrest  of  passenger  by,  659. 
liability  of  corporation  for  torts  of  special  officers,  650. 

Police  Power 

application  to  regulation  of  corporations,  969. 

Blue   Sky  Laws  as  an  exercise   of  state  power,   1004. 

delegation  of  power  to  public  service  commission  as  exercise  of, 

984. 
distinction    from   right    of    eminent    domain,   288. 
power  to  revoke  or  alter  franchises  as  an  exercise  of,  996. 
requiring   certificate   of   public   convenience   and    necessity  as   an 

exercise  of,  999. 
statutes  impairing  contract  of  railroad  companies  as  an  exercise, 

996. 
statutory  regulations  under  guise  of  taxation,  validity,  1202. 

Pooling  Agreements 

validity  of  among  stockholders,  332. 

Powers  of  Corporations 

acquisition  and  holding  of  real  property,  200-203. 

adoption  of  by-laws,  79. 

adoption  or  ratification  of  ultra  vires  contracts,  30. 

alienation  of  property  and  franchises,  230-242. 

amendment  of  by-laws,  79-84. 

as  coextensive  with  those  of  individuals,  159. 

as  determined  by  benefit  of  act  to  company,  158. 

assumption  or  user  as  requisite  to  existence  of  corporations  de 

facto,  51. 
bonds,   debentures   and  coupons,   188-198. 
contracts  in  general,  172-176. 

decree  of  dissolution,  effect  upon  power  to  contract,  1513. 
determination  of  on  quo  warranto,  611. 
distinction  between  objects  of  corporation  and,  157. 
effect  of  considering  corporation  as  entity,  5-8. 
eminent  domain,  288-303. 

enforcement  of  invalid  by-law  against  member,  17. 
expressly  conferred,  158. 
extent  of  implied  powers,  158. 
forfeiture  of  charter,  effect  upon  power  to  contract,  1513. 
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Powers  of  Corporationis — Continued, 
franchises,  208-229. 

implied  from  powers  expressly  granted,  158. 
inherent,  157. 

leases  of  property,  243-249. 
mode  of  exercising,  159. 
mortgages,  250-275. 
negotiable  instruments,   184-186. 
notice  of  extent  of,   159. 
particular  acts 

adoption  and  enforcement  of  rules  and  regulations,  164. 

assisting  in  legal  proceedings,  160. 

business,  trade  or  profession  requiring  license,  160. 

construction  and  operation  of  telephone  lines,  161. 

control  by  or  of  other  corporations,  161. 

insurance,  162. 

membership   in   other   corporations,   162. 

membership  in  partnership,  162,  163. 

practice  of  law,  160. 

speculations  on  stock  or  grain  market,  164. 

taking  and  enforcing  securities,   165. 
particular  corporations 

banks 

engaging  in  other  business   to  save  debt,   167. 

generally,  165,  166. 

power  to  act  as  depository,  167. 

brewing  companies,  168. 

charitable  corporations,  168. 

hotels,  168. 

insurance  and  fraternal  benefit  companies,  168. 

mining  and  quarry  companies,  169. 

racing  associations,  169. 

railroads,    170. 

turnpike  companies,  170. 

water  companies,  171. 
pleading  of  in  actions  by  or  against  corporations,  577. 
preferred  stock,  see  Preferred  Stock, 
presumptions  as  to,  588. 
prohibited  to  act  as  incorporators,  18. 
purchase  and  ownership  of  stock,  204-207. 
redemption  and  retirement  of  preferred  stock,  774. 
source  of,  369. 

strict  construction  of  charter  as  to,  154. 
suretyship  and  guaranty,  177-180. 
to  act  as  executor  or  administrator,   181. 
to  act  as  trustee,  181. 
to   borrow   or   loan   money,    182,   183. 
ultra  vires  acts,  see  Ultra  Vires.' 
waiver  of  corporate  by-laws,  79. 

Powers  af  Officers 

in  general,  see  Officers  of  Corporation. 
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of  particular  officers,  see  President,  Vice  President,  General  Man- 
ager, etc. 

Practice  of  Law 

power  of  corporation  to  engage  in,  160. 
when  corporation  deemed  engaged  in,  160. 

Preferred  Stock 

dividends  on 

cumulative  dividends,  796. 

discretion  of  directors  to  declare,  796. 

remedies  of  preferred  stockholders,  798. 

right  to  and  extent  of  preference  generally,  795. 

right  to   share   in   surplus   after  payment   of  preferred   divi- 
dends, 797. 

when  payable   out  of  profits  only,  796. 
power  to  issue 

generally,  772. 

under  power  to  borrow  money,  773. 
preferred  stockholders  as  creditors,  773. 
redemption  and  retirement  of,  774. 
right  of  corporation  to  redeem  or  repair,  774. 
right  of  preferred  stockholders  to  vote  at   corporate   meetings, 

in. 

rights  and  remedies  of  preferred  stockholders,  773. 
validity  of  no  par  value  stock  issued  as,  729. 

Prescription 

acquisition  of  title  to  shares  of  stock  by,  714. 

President 

compensatiqn  of,   see   Compensation  of   Officers. 

delegation  of  authority  by,  390. 

liability  for  conversion  or  misappropriation  of  funds,  477. 

notice  to  or  knowledge  of  as  chargeable  to  corporation,  442. 

powers 

apparent  authority  as  general  manager,  396. 

California  rule,  395. 

contracts  of  employment,  397,  401. 

control  of  legal  proceedings,  403. 

effect  of  decree  of  dissolution,  1513. 

effect  of  payment  to  for  corporation,  402. 

exchanges  of  property,  400. 

execution  of  leases,  401. 

guaranty,  402. 

Illinois  rule,  395. 

modification  or  rescission  of  contracts,  402. 

mortgage  or  pledge  of  corporate  property,  401. 

negotiable  paper 

authority  to  execute  or  negotiate  in  general,  398. 
express  or  apparent  authority  where  president  in  effect 

general  manager,  399. 
indorsement  of,  399. 
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powers — continued. 

New  York  rule,  395. 

purchases,  400. 

release  of  liability,  power  to  execute,  402. 

rule  generally,  395. 

sales,  400. 

to  consent  to  appointment  of  receiver,  401. 

waiver  of  provision  of  corporate  contract,  402. 

when  limited  to  acts  in  ordinary  course  of  business,  396. 
statements  of  as  admissions,  422. 

Presumptions 

acceptance  of  amendment  to  corporate  charter,  963. 

actions  by  foreign  corporations,  presumption  of  compliance  with 

statutory  conditions,  1596. 
actions  by  or  against  corporations 

as  to  corporate  existence,  formation  and  powers,  588. 

as  to  fact  and  mode  of  corporate  action,  589. 

as  to  officers,  agents  and  their  authority,  589. 

generally,  588. 
actions  to  recover   compensation   wrongfully  paid   corporate   of- 
ficers, 525. 
construction  of  contracts,  176. 
corporate  existence,  71. 
corporate  officers,  387,  388. 
in  favor  of  consolidation  of  corporation,  1371. 
intent  of  corporate  officer,  in  prosecution  for  embezzlement,  511. 
judicial  review  of  proceedings  before  public  service  commissions 

to  regulate  rates  of  public  utilities,  1158. 
personal  dealings  of  officers  with  corporation,  459. 
ratification  of  unauthorized  acts,  435. 
validity  of  tax  statutes,  1203. 
validity  of  transactions  between  corporations  having  one  or  more 

common  directors  or  other  officers,  467. 

Primary  Franchise 

what  is,  see  Franchises. 

Principal  and  Agent 

see  Agents. 

Principal  and  Surety 
see  Sureties. 

Principal  Place  of  Business 
see  Place. 

Priorities 

in   foreclosure   proceedings,   see   Mortgages. 

Private  Car  Companies 

privilege  tax  upon  foreign,  1310. 
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Private  Nuisance 
see  Nuisances. 

Privilege  Taxes 

see  Taxation. 

Procedure 

appointment  of  receivers  generally,  1457. 

proceedings  before   public   service   commission  to   regulate   rates 

of   public    utilities,    1142-1147. 
proceedings  to  enforce  liability  as  to  over-valuation  of  watered 

stock,  768. 
stockholder's  suits  to  redress  injury  to  corporation,  909,  910. 

Process 

actions   against   corporations,   569. 

effect  of  misnomer  in,  148. 

effect    of    typographical    errors    in    writ    of    garnishment    against 

corporation,  602. 
service,  see  Service  of  Process. 

Profits 

dividends,  see  Dividends. 

Promissory  Notes 

see   Negotiable  Instruments. 

Promoters 

actions  against 

character  and  measure   of  relief,  28. 

laches,  27. 

limitations,  27. 

nature   and   form    of   remedy,   27. 

parties,  27. 
contracts 

actions   upon,   33. 

adoption  or  ratification  by  corporation,  29,  30. 

enforcement  by  corporation,  31. 

liability  of  corporation  upon,  28-30. 

personal  liability,  31. 
liability  on  failure  to  create  corporation,  34. 
relation  to  corporation  and  to  stockholders,  24  et  seq. 
rights  and  liabilities  inter  se,  22. 
secret  profits 

general  rule,  25. 

sale  by  promoter  to  corporation,  26,  27. 
services  and  expenses,  liability  of  corporation  for,  33. 
subscriptions  to  stock  procured  by  fraud,  personal  liability  upon, 

34. 

Proof 

see  Evidence. 
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Property 

see  also  Real  Property,  Personal  Property, 
certificate  of  stock  as,  712. 

general  nature  of  properly  taken  in  payment  of  stock,  750. 
-interest  of  members  or  shareholders  of  Massachusetts  trusts  in 

trust  property,  1636. 
powers  and  rights  of  foreign  corporations  regarding 

acquisition  and  holding  of  real  property,  1564. 

generally,   1564. 
purchase    and    ownership    of   by    foreign    corporations    as    doing 

business  within  state,   1574. 
•  shares  of  stock  as 

an  interest  in  company  or  corporation,  715. 

general  rule,  713. 

incorporeal  and  intangible  nature  of  property  rights,  714. 
valuation  of  property  of  public  service  corporations  for  purpose 

of  determining  reasonableness  of  rates,  1126-1130. 
valuation  of  where  taken  in  payment  of  stock,  756. 

Proxies 

at  stockholders'  meeting,  331,  332. 

Public  Convenience  and  Necessity 

constitutionality    of    statute    requiring    certificate    of    for    public 

utility,   999. 
public  utilities  required  to  secure  certificates  of,  998. 
requirement  of  certificate  of  as  an  exercise  of  police  power,  999. 

Public  Corporation 

drainage  district  as,  IS. 
irrigation  district  as,  IS. 
sanitary   district   as,    15. 
what  is,   14,   15. 

Public  Interest 

when  corporate  business  deemed  affected  with,  972-974. 

Public  Officer 

service  of  process  upon  as  binding  foreign  corporations,  1621. 

Public  Policy 

contracts   illegal  as  contrary  to,  320. 

distinction  between  acts  against,  and  acts  ultra  vires,  306. 
injunction  to  restrain  performance  of  acts  against,  632. 
validity  of  contract  against,  173. 

Public  Records 

corporate  books  and  records  as,  526. 

Public  Service  Commissions 

consent  of  as  prerequisite  to  consolidation  of  corporation,  1351. 
constitutionality  of  statutes  delegating  power  to,  983. 
construction  of  statutes  creating,  984. 
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corporations  subject  to  jurisdiction  of,  976-982. 
delegation  of  power  to,  983. 
jurisdiction  of 

as  affected  by  appointment  of  receiver,   1471. 

to   control   issuance   of   stock   or   security  by  public   service 
corporation,  1001. 
nature  of  powers,  985. 
necessity   of   consent   of,   to    transfer   of   corporate    property   of 

quasi-public   corporations,   240. 
powers  delegated  to,  983. 
powers  of 

conflict   of   jurisdiction   between    public    service    commission 
and  municipality,  989. 

extent  and  scope,  986-988. 

nature,  985. 

to  increase  rates  of  public  utilities,  1094. 

to  regulate  rates  of  public  utilities,   1072. 
regulations  of  in  violation  of  federal  constitution 

as  denial  of  due  process  of  law,  996. 

generally,  992. 

impairment  of  obligation  of  contracts,  996. 

interference  with  interstate  commerce,  993. 
restrictions  upon  power  to  confer  right  of  eminent  domain,  291. 

Public  Service  Corporations 

see  also  Quasi  Public  Corporations. 

attachment  and  garnishment  of  property  of,  601. 

conflicting  jurisdiction  of  public  service  commissions  and  munici- 
palities over,  990. 

exemption  from  taxation,  1302. 

judicial  notice  as  status  as  public  utilities,  976. 

jurisdiction   of  public   service   commissions  over,  976. 

legislative  power  notwithstanding  definition  of,  976. 

licenses  chargeable,  1311. 

licenses  imposed  upon  as  privilege  tax,  1310. 

mandamus  to  compel  performance  of  duties  as  corporation,  619- 
622. 

necessity  for  municipal  consent  to  use  of  streets,  212. 

securities  of,  when  consent  of  board  or  commission  re.quisite  to 
issuance,   1001. 

statutory  or  charter  authority  to  take  or  make  lease  of  prop- 
erty, 246. 

when  subject  to  governmental  supervision,  972-974. 

Public  Stockyards  Companies 

governmental  control   of,   975. 

Public  Use 

as  prerequisite  to  grant  of  right  of  eminent  domain,  292. 
what    constitutes,    293. 

Public  Utilities 

see  Public  Service  Corporations. 
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Publication 

of  incorporation  papers,  see  Incorporation  Papers. 

service  of  process  upon  foreign  corporations  by,  effect,  1615. 

Qualifications 

of  officers,  see  Officers,  Directors. 

Quarry  Comipanies 

powers  in  general,  169. 

Quasi  Corporations 

see   Kinds   of   Corporations. 

Quasi  Public  Corporation 

incorporated  and  partially  endowed  academy  as,  IS. 
power  to  take  or  make  lease,  246. 
transfer  of  property  of,  239-242. 

Questions  of  Law  or  Fact 

power    of   corporate   officers,   389. 
ratification  of  unauthorized  acts,  435. 

Quo  Warranto 

defenses  in  general,  613. 

judicial   review  of  corporate  elections,   333. 

jurisdiction  and  venue,  612. 

nature    of   proceedings,   610. 

not  available  against  a  mere  employee,  361. 

parties  defendant,  612. 

pleading,  613. 

purpose  and  propriety  of  remedy 

abuse  of  secondary  franchises,  611. 

abuse   or   misuse  of  franchises,  611. 

effect  of  existence  of  alternative  remedies,  612. 

generally,  611. 

ouster  of  foreign  corporations,  612. 

to  determine  corporate  existence  and  powers,  611. 

violation  of  anti-trust  acts,  611. 

violation  of  criminal  laws,  611. 
to  determine  title  to  corporate  office,  361. 

Quorum 

necessity  of  at  corporate  meetings,  325,  328. 

validity    of    transaction   between    board    and    individual    director 

where  interested  director  necessary  to  make  quorum,  461. 
what   constitutes,   at  meetings  of   directors,   366. 

Kacing  Associations 

powers  in  general,  169. 

Railroad  Commission 

see  Public   Service   Commissions. 
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Raihoad  Companies 

actions  against  while  under  federal  control,  550. 
assessment  of  property  for  purpose  of  taxation,  1251,  1256,  1261. 
building  construction   railroad  as   railroad  purpose,  201. 
conflicting  jurisdiction  of  municipalities  and  public  service  com- 
missions over,  990. 
consolidation   of   corporation   with    parallel    or    competing   lines. 

1352. 
exemption  from  taxation,   1302. 

extent  of  reserved  power  to  amend  corporate  charter,  959. 
garnishment   of   property   of,   601. 
governmental  control  of 
generally,  974,  1024. 
regulations   as   to 
depots,  1028. 
grade  crossings,  1033. 
rate  of  speed,  1038. 
requiring 

connection  with  other  roads,  1030. 
construction  of  spur  track,  1031. 
fencing  of  tracks  and  building  of  cattle  guards,  1040. 
operation  of  road  or  trains,  1025. 
safety  appliances,   1040. 
signals  or  flagmen  at  crossings,  1039. 
judicial  notice  of  statutes,  proclamations  and  orders  relative  to 

federal  control  of,  584. 
jurisdiction  of  public   service   commissions  over,   as   affected   by 

appointment  of  receiver,   1471. 
mandamus  to  compel  performance  of  corporate  or  public  duties, 

621. 
mortgage  of  after-acquired  property,  252. 
public   service   commissions'  regulations  in   conflict  with  federal 

constitution,  993. 
power  of  federal  government  to  regulate  rates  of,  1066. 
power  of  public  service  commission  to  regulate  rates  of,  1072. 
power  to  take  or  make  lease,  246. 
powers  in  general,  170. 
regulation  of  rates  of,  1057. 

statutes  impairing  contracts  of  as  exercise  of  police  power,  996. 
taxation 

rolling  stock,   1252. 
tangible  property,  1230. 
territorial  limitations   upon,   1243. 
while  under  federal  control,  1225. 
venue  of  action  against,  565. 

Rapid  Transit  Commission 

regulatory   powers   in   New   York,   972. 

Rates 

courts,  regulation  of  rates  of  public  utilities  by,  1077. 
delegation  of  power  over  to  public  service  commission,  983. 
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discrimination  in 

as  between  long  and  short  hauls,  1102. 

general  principles  applicable  to,  1098. 

issuance  of  free  passes,   1103. 

judicial  power  to  prevent,  1098. 

power  of  state  to  abrogate  discriminatory  contract  made  by 

public   service   company,   1104. 
principles  governing  applicable  to  municipal  plants,  1101. 
propriety   of    different    rates    in    different    parts    of   territory 

served,  1102. 
propriety   of   requiring   reduced    or    free    transportation    for 

soldiers,  police  officers,  etc.,  1103. 
reasonablene'ss  of  rate  as  effecting,  1101. 
regulations    prohibiting   collection   of   less   than   rates    fixed, 

1103. 
fixing  by  contract  as  distinguished  from  "regulation"  independ- 
ently of  agreement 
general  considerations,  1058. 
power  of  municipality  to  "contract,"  1059. 
when   utility  precluded   from   denying  power   to   contract   or 

reasonableness  of  rates,  1061. 
jurisdiction  of  public  service  commission  over,  982. 
monopolistic  nature  of  business  as  condition  precedent  to  power 

to  regulate,   1057. 
mutual  water   companies,  jurisdiction   of  public  service   commis- 
sion   over,    980. 
power  to  regulate 

as  dependent  upon  grant  of  special  privilege,  1057. 

as  dependent  upon  monopolistic  character  of  business,  1057. 

not  restricted  to  regulation  of  corporations,  1057. 

particular  companies  subject  to  regulations,  1057. 

plants  under  municipal  ownership,   1058. 

street  car  transfers,  1057. 

to  include  power  to  increase  as  well  as  reduce,  1057. 

United  States,  1066-1070. 

when   company  precluded   from   denying  power   to   contract 

with  the  municipality,  1051. 
when    company    precluded    from    denying    reasonable    rates, 

1061. 
procedure  in  connection  with   regulation  of  . 
before  public  service  commission  ,     j 

definiteness  of  orders  as  essential,  1152. 

findings  of  fact  by  commission,  1151.. 

generally,  1142-1147. 

notice  and  hearing  as  jurisdictional  requisite,  1147. 
proceedings  maintainable  by  individual  consumer  or  patron, 

1191. 
review  by  courts 

compliance  with  conditions  precedent,  1155. 

introduction  of  new  evidence,  1162. 

judgment  as  res  adjudicata,  1197. 
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procedure  in  connection  with  regulation  of — continued, 
review  by  courts — continued, 
particular  methods 
appeal,  1181. 
certiorari,  1186. 
generally,  1170. 
injunction  suits,  1170. 
remedies  to  enforce  orders,  1191. 
statutory  action,  1180. 
writ  of  prohibition,  1190. 
persons  entitled  to,  1168. 
power  generally,  1154. 
presumptions  and  burden  of  proof,'  1158. 
questions  subject  to  review,  1153. 
scope  of  review  and  grounds  for  attack,  1162. 
separable  provisions,   1168. 
reasonableness 

as  affected  by  comparison  with  rates  of  other  companies  or 

other  localities,  1120. 
as  affecting  alleged  unjust  discrimination,   1101. 
circumstances   justifying   rate   producing   little   or   no   profit, 

1117. 
consideration  of  return  as  a  whole,  1119. 
general   rules  governing,   1107-1112. 
matters  to  be  considered  in  determining,  1112-1116. 
return  to  which  corporation  entitled,  1141. 
valuation  of  property  for  purpose  of  determining 
cost  of  reproduction  as  test,   1131,   1132. 
deduction  for  depreciation,  1130. 
depreciation    fund,    1139,    1140. 
franchise  as  item  of  value,  1130. 
good-will,  1130. 

lands  owned  by  company,   1126. 
methods   generally,   1121. 
operating  expenses,  1134-1137. 
original  cost  as  test,  1121. 
overhead  charges,  1133. 

par  or  market  value  of  stock  and  bonds,  1127. 
present  value  as   test,   1123. 
property   employed   in   intrastate   as   distinguished   from 

interstate  business,  1131. 
property  not  used,  1127. 
value  as   "going  concern"  as  item,   1128. 
what  constitutes  value  in  general,  1125.  ' 
viewpoint  of  patron  or  consumer  as  affecting,  1117. 
regulation  as  violation  of  constitutional  provisions 
denial  of  equal  protection  of  laws,  1080. 
due  process  of  law,  1080. 
interference  with  interstate  commerce,   1079. 
obligation  of  contracts 

between  corporation  and  third  person,  1094. 
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regulation  as  violation  of  constitutional  provisions — continued, 
obligation  of  contracts — continued. 

charter  itself  as  contract  precluding  subsequent   regula- 
tion of  rates,  1091. 
franchise  as  constituting  contract  as  to  rates,  1092. 
generally,    1081. 

waiver  or  abandonment  of  contract  rates,  1097. 
power  of  municipality  to  change  rate  as  distinguished  from 
power  of  state,  1092. 
regulation  by  federal,  government,  effect  of  federal  control,  1066- 

1070. 
right  of  corporation  or  commission  to  increase,  1094. 
special  privilege,   grant   of  as   condition   precedent  to   power  to 

regulate  rates,  1057. 
water  companies,  jurisdiction  of  public  service  commission  over, 

980. 
who  may  regulate 
courts,  1077. 
municipal   corporations 
express  power,  1076. 
general  power,   1075. 
public  service  commission,  1072. 
state,  1071. 

Ratification 

acceptance  and  retention  of  benefits  as  implying,  431. 

acts  of  trustees  under  Massachusetts  trust  agreement,  1640. 

as  affecting 

corporate  liability  for  torts,  639. 

liability    of    directors    for    misappropriation,    conversion    or 
diversion  of  corporate  assets,  476. 
as  defense  against  minority  stockholders,  891. 
by  corporation  of  promoters'  contract,  29,  30. 
by  stockholders  of  action  by  directors  separately  in  lieu  of  action 

by  whole  board,  365. 
defectively   executed    corporate    instruments,    280. 
effect 

general  rule,  435. 

ratification  in  part,  436. 
evidence  to  show 

burden  of  proof,  435. 

presumptions,  435. 
general  rule  stated,  425.  ' 

how  effected,  429. 
knowledge  as  element  of 

matters  deemed  equivalent  to,  427. 

rule  in  general,  426. 

what  constitutes,  427. 

when  knowledge  of  officers  or  agents  imputable  to  corpora- 
tion, 427. 
notice  of  corporate  meetings,  327. 
overissue  or  unauthorized  increase  of  capital  stock,  742. 
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partnership  contract,  by  corporation,  60. 

promoters'  contract,  wiien  implied,  30. 

purchase  by  corporate  officers  at  forced  sale,  456. 

recognition  or  adoption  of  act  or  contract  by  affirmanve  act  as 

bringing  suit,  434. 

payment  by  corporation,  434. 

rule  stated,  433. 
silence   or  acquiescence  as 

general  rule  stated,  429. 

time  within  which  disaffirmative  allowed,  430. 
stock  subscription  with  knowledge  of  fraud  in  procuring  as  bar 

to  rescission,  126. 
transactions  between  corporations;  and  corporate  officers,  468. 
ultra  vires  act  of  corporate  officers,  307. 
unauthorized  acts  of  corporate  officers  or  employees,  425. 
when  question  for  jury,  435. 
who  may  ratify  unauthorized  acts 

directors,  428. 

ratification  of  one's  own  acts,  428. 

rule  in  general,  427. 

stockholders,  428. 

Real  Property 

alienation 

implied  power 

donations,  232. 
generally,  230. 
sale  of  surplus,  or  of  property  taken  as  security,  231. 
statutory  prohibitions   or  restrictions 

consent  of  stockholders  as  requisite,  232. 
rule  in  general,  232. 
transfer  for  unauthorized  purpose   or   one   outside   scope   of 
business,  232. 
power  of  de  facto  corporation  to  take  or  convey,  52. 
power  of  foreign  corporations  to  acquire  or  hold 
right  to  question,  1564. 

statutes  forbidding  as  statute  of  mortmain,  1564. 
power  to   acquire  and  hold 

as  dependent  upon  purpose,   201. 

as  incidental,  200. 

by  devise,  203. 

express  or  implied  prohibition 

exception  as  to  particular  purposes,  203. 
generally,  201. 
limitations  by  statutes  or  constitutional  provisions,  201. 
restrictions  as  to  quantity  or  value,  202. 
restrictions  to  amount  reasonably  necessary,  202. 
situs  for  purpose  of  taxation,  1247. 
ultra  vires  character  of  act  as  effecting  validity  of  conveyance, 

312. 
validity  of  conveyance   when   transaction   ultra   vires,  who   may 

question,  313. 
when  shares  of  stock  considered  as,  714. 
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criminal  liability  for  receiving  from  carrier,  665. 

Receivers 

actions  against 

right  to  sue  generally,  1484. 
statute   of  limitations  on  defense,  1487. 
actions  by 

against  corporate  officers,  SOI. 

against  promoters  for  secret  profits,  27. 

against  stockholders,  1482. 

generally,    1480. 

in  federal  or  state  courts,  1480. 

in  name  of  receiver  or  corporations,  1481. 

outside  of  state,   1480. 

parties  to,  1483. 

subject-matter 

against  corporate  officers,  1482. 
generally,  1481. 

to  set  aside  fraudulent  conveyances  or  illegal  preferences, 
1482. 
application  for  receivership  as  act  of  bankruptcy,   1426. 
appointment 

as  precluding  action   by  creditors  against  corporate  officers, 

490. 
collateral  attack  upon,  1462. 
duration  of  receivership,  1463. 

effect  upon  jurisdiction  of  public  service  commissions,  1471. 
grounds  for 

abandonment  or  cessation  of  business,  1453. 

danger  of  loss  pendente  lite,  14S5. 

disagreements  among  officers  or  stockholders,  1449. 

generally,  1448. 

governing  statutes  and  rules  of  courts,  1449. 

insolvency 

generally,   1454. 
imminent  danger  of,  1454. 
insolvency  coupled  with  other  facts,  1454. 
what   constitutes,   1455. 
lack  of  governing  officers,  1453. 

misconduct  or   mismanagement   of  directors,   officers   or 
majority   stockholders,   1450. 
grounds   for    refusing 

absence  of  assets,  1457. 
absence    of   necessity,    1456. 
other  adequate  remedy  available,  1456. 
jurisdiction 

conflict  between  state  and  federal  courts,  1440. 

consent  as  conferring,  1443. 

court  of  equity,  1440. 

federal  courts,  1440. 

generally,  1439. 

statutory  provisions,   1440. 
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appointment — continued, 
oath,  1461. 

pleadings   and  motion  papers,   1459. 
power 

as  limited  to  incidental  relief,  1444. 
of  president  to  conssnt  to,  401'. 
procedure 

acceptance,  oath  and  bond,  1461. 
county  in  which  suit  must  be  brought,  1459. 
generally,  1457. 
order  or  decree,  1460. 
parties  defendant  and  intervention,  1460. 
waiver  of  objections  to,  1461. 
propriety  of 

discretion  of  courts,  1447. 

effect  of  two  or  more  receiverships  at  same  time,  1448. 
for  purpose  of  carrying  on  business,  1447. 
removal  and  discharge,  1463. 
when  notice  required,  1444. 
who  may  obtain 
creditors 

generally,  1446. 

right  in  absence  of  judgment  or  lien,  1446. 
stockholders,   1445. 
who  may  or  should  be  appointed,  1457. 
claims  against  corporation 

effect  of  dissolution  upon  contingent  claims,  1515. 
interest  upon,  1495. 
presentation  and  proof 
necessity  for,  1489. 
time  for  presenting,  1490. 
priorities   between 

expenses   of  receivership 

compensation  of  receiver,  1496. 
generally,  1496. 

operation  of  business  after  appointment,  1497. 
to  what  corporations  rule  applicable,  1497. 
what  expenses  included  within  rule,  1499. 
trust  funds,  1497. 
time  for  determination  of  status  and  amount,  1495. 
what  claims  provable 
generally,  1490. 
services  of  attorneys,  1491. 
taxes,  1493. 
classification,   1439. 
commissioner  of  banks   as,   1439. 
compensation,  1494. 
generally,  1494. 
priority  of  claims  for,   1496. 
duration,  removal  and  discharge,  1463. 
effect  of  receivership 
generally,  1463. 
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eflfect  of  receivership — continued. 

liability  of  corporation  for  acts  of  receivers,  1470. 
right  to  possession  of  corporate  property,  1464. 
title  to  property  left  in  receivers,  1464. 
upon  existing  contracts 

for  personal   services,  1469. 
generally,  1467. 
leases,  1469. 

liability  for  damages  in  general,  1468. 
upon  right  to  sue  corporation 
generally,  1470. 
pending  actions,  1471. 

upon  whom  process  must  be  served,  1471. 
upon  rights  and  powers  of  ofKcers,  1465. 
upon  rights  of  creditors  and  lien-holders,  1466. 
upon  rights  of  debtors  and  third  persons  generally,  1467. 
enforcement  of  stockholders'  liability  by 
for  corporate  obligations,  938. 
on   unpaid  subscriptions,  917. 
for  winding  up  corporations 
appointment,  1534. 
powers  and  duties,  1534. 
foreign  corporations 

ancillary  receivers,  1564. 
appointment 
effect,  1563. 
grounds,    1563. 
jurisdiction  of  equity,  1563. 
liabilities 

degree  of  care  required,  1486. 
for  torts  of  employees,   1486. 
generally,  1485. 
Massachusetts   trusts,  appointment  as   affecting  title  of  trustees 

to   trust  property,   1639. 
nature  of  office,  1472. 
oath  on  appointment,  1461. 
powers 

collection  of  assets,   1476. 
compromise  of  claims,  1477. 
contracts 

generally,   1477. 
of  employment,  1479. 
generally,   1475. 
new  enterprises,  1479. 
powers,  rights,  duties  and  liabilities  generally,  1472-1487. 
receiver's  certificates 

power  to  issue,  1487. 
priorities  under 

as  against  vendor's  lien,   1488. 
generally,   1487. 
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receivership 

as   affecting   right    of    action   by   individual    stockholder    for 
benefit  of  corporation,  900. 

as  effecting  ipso  facto  dissolution  of  corporation,  ISOS. 

in  bankruptcy  proceedings,  1429. 
sales  by,  1473. 

superintendent  of  banks  as,  1439. 
taxation  of  corporation  in  hands  of,  1494. 
whom  receiver  represents,  1472. 

Reciprocal  Statutes 

retaliatory  statutes  and,  distinguishe'd,  1568. 

Records 

see  Corporate  Books  and  Papers. 

Recoupment 

see  Set-off  and  Counterclaim. 

Reduction 

of  stock,  see  Capital  Stock. 

Registration 

of  transfer  of  stock,  see  Transfer  of  Stock. 

Reincorporation 

see  Reorganization. 

Release 

of   corporation   as   affecting   stockholder's   liability   for   corporate 

obligations,  949. 
of  liability  of  corporate  officers  to  creditors,  498. 
of  subscribers  to  stock,  132. 

power  of  general  manager  to  execute  release  of  contract,  413. 
power  of  president  to  execute  in  name  of  corporation,  402. 

Religious  Corporations 

exemption 

from  inheritance  tax  of  transfers  to,  1318. 
from  taxation 

generally,  129S. 
property  exempt,  1300. 

use  of  property  as  determining  right  to  exemption,  1303. 
extent  of  reserved  power  to  amend  charters  of,  959. 
power 

to  acquire  personal  property  by  bequest,  199. 
to  take  property  by  devise,  203. 

Remainderman 

right  to  dividends  as  against  life  tenant,  789-792. 

Remedies 

actions  to  foreclose  corporate  mortgage,  259. 
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against  promoters 

for  procuring  subscriptions  to  stock  by  fraud,  34. 

generally,  27. 
breach  of  contract  for  transfer  of  stock  generally,  860. 
conversion  of  stock,  724-727. 
creditors  of  insolvent  corporations,  1394. 
default  of  pledge  of  stock,  870. 

enforcement  of  director's  liability  for  illegal  declaration  of  divi- 
dends, 794,  795. 
enforcement  of  liability  of  officers 

for  noncompliance  with  statue  governing  reports,  544. 

to  corporate  creditors,  500-509. 
enforcement   of   stockholder's   liability   for    corporate    debts,   938 

et  seq. 
enforcement    of    stockholder's    right    to    allotment    of    increased 

capital  stock,  741. 
equitable  owner  of  stock  to  compel  recognition  and  registration 

of  transfer,  812. 
foreign  corporations  wrongfully  excluded  from  state,  1594. 
fraud 

in  inducing  subscription  to  stock,  123-131. 

in  respect  of  contract  for  transfer  of  stock,  839. 
holders  of  corporate  bonds,  198. 
illegal  taxation,  1268-1274. 
injunction,  see  Injunction, 
issuance  of  watered  stock,  768. 
mandamus,  see  Mandamus, 
of  corporation  against  subscribers,  133. 
particular  remedies,  see  Injunction,  Mandamus,  etc. 
preferred  stockholders 

generally,  IIZ. 

in  respect  of  dividends,  798. 
proceedings  to  terminate  voting  trust,  337. 

proceedings  under  anti-trust  statutes,  see  Monopolies  and  Trusts, 
quo  warranto,  see  Quo  Warranto, 
recovery  of  dividends  unlawfully  paid,  793. 
recovery  of  invalid  preferences  on  insolvency,  1418. 
refusal  to  call  corporate  meeting,  325. 

review  of  proceedings  before  public  service  commissions  to  reg- 
ulate rates  chargeable  by  public  utilities,  see  Rates, 
stockholders,  to  recover  dividends 

action  at  law  against  corporation,  784. 

effect  of  laches  and  estoppel,  787. 

effect  of  statute  of  limitations,  785. 

effect  of  transfer  of  stock,  787. 

set-off  of  dividends  against  debts  due  from  stockholders,  787. 
taking  property  under  right  of  eminent  domain,  303. 
wrongful  expulsion  from  non-stock  corporation,  885,  886. 
wrongful  refusal  to  issue  stock  certificates,  743. 

Removal 

of  causes  to  federal  courts,  555-557. 
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of  officers,  see  Officers  of  Corporations, 
of  trustee  under  corporate  mortgage,  260. 

Remuneration 

see  Compensation  of  Officers. 

Reorganization  of  Corporations 

laches  as  barring  right  to  attack,  1382. 
liabilities  of  new  company 

binding  effect  of  contracts  of  old  company,  1381,  1382. 

express  assumption  of  deb^s,  1379. 

transfer  of  property  to  as  in  fraud  of  creditors  of  old  com- 
pany, 1381. 

where  new  company  merely  continuation  of  old,  1380. 

where  reorganization  in  connection  with  judicial,  execution 
or  trustee's  sale,  1382. 
methods,  English  and  Canadian  corporations,  1373. 
rights  and  liabilities  of  stockholders  in  respect  of 

liability  for  debts  of  old  or  new  corporations,  1375. 

to  participate  in  reorganization,  137Si 
rights  of  unsecured  creditors 

as  against  stockholders,  1376-1378. 

generally,  1375. 
rights,  powers  and  duties  of  new  company 

contracts    of   old   company   as    continuing   in    favor   of   new 
company,  1378. 

duty  to  issue  or  deliver  stock,  1379. 

what  property  passes  to  new  company,  1378. 
succession 

defined,  1373. 

distinguished  from  merger  or  consolidation,  1373. 
successors  defined,  1373. 
validity  of  reorganization  agreement,  1375. 
voluntary  transfer  of  property  to  new  corporation,  effect  of  bad 

faith,  1374. 

Repeal 

of  by-laws,  see  By-Laws. 

of  charter,  extent  of  power  reserved  by  legislature,  956-958. 

Reports 

facts  as  admission  where  made  by  officers  or  agents,  421. 
failure  to  file,  effect  upon  liability  for  corporate  obligations,  926. 
forfeiture  of  corporate  charter  for  neglect  to  make,  1504. 
form  and  requisites 

effect  of  failure  to  include  statement  of  debts,  541. 

generally,  541. 

necessity  of  signing  and  verification,  541. 
statutory  provisions 

amendment  or  repeal  of  statutes,  541. 

delay  or  defect  in  making  as  extending  corporate  liability  for 
debt,  542. 
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statutory  provisions — continued, 
generally,  539. 
liability  for  noncompliance 

enforcement,  543,  S4S. 

extension  of  corporate  liability  for  debts,  542. 

generally,  541,  542. 

necessity  of  intent  to  disregard  statute,  542. 

suspension  of  corporate  powers,  543. 
nature  and  construction,  540. 

Representations 
see  Fraud. 

Res  Adjudicata 

effect  of  decree  of  mortgage  foreclosure,  267. 

Rescission 

contracts 

for  purchase  or  sale  of  stock,  822,  823. 

for  transfer  of  stock  because  of  fraud,  839-841. 

powers  of  president  as  to  corporate  contract,  402. 

restoration  of  benefits  received  under  ultra  vires  contract  as  con- 
dition precedent  to,  318. 

return  of  consideration  or  benefits  as  condition  precedent  to 
right  of,  as  to  transaction  between  corporation  and  corporate 
officers,  469. 

subscription  for  stock  induced  by  fraud,  123-131. 

Residence 

of  corporation 

as  determining  venue  of  actions  against  it,  562. 

for    jurisdictional    purposes,    effect   of   residence    of    officers, 

agents  or  stockholders,  9. 
for  purposes  of  attachment  and  garnishment,  66. 
for  purposes  of  bankruptcy  acts,  67. 
for  purposes  of  taxation,  64. 
for  purposes  of  venue 

suits  in  federal  courts,  64. 
suits  in  state  courts,  65. 
within  statute  of  limitations,  66. 
status  of  foreign  corporation,  1542. 

Resignation 

eflect  of  service  of  process  upon  officer  who  has  resigned,  572. 

of  officer,  see  Officers  of  Corporations. 

of  trustee  under  corporate  mortgage,  260. 

termination  or  right  to  compensation  or  salary  by,  523. 

Restraint  of  Trade 

see  Monopolies  and  Trusts. 

Restrictions  on  Alienation 

see  Real  Property,  Transfer  of  Property,  Transfer  of  Stock,  Vot- 
ing Trusts. 
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Retaliatory  Statutes 
construction,  1568. 
distinction  between  reciprocal  statutes  and,  1568. 

Revival 

see  Abatement  and  Revival. 

Revocation. 

see  Cancellation,  Repeal,  Rescission. 

Rolling  Stock 

situs  of  for  purpose  of  taxation,  1252. 

Russian  Soviet  Government 
status  as  corporation,  14. 

Salaries 

see  Compensation  of  Officers. 

Sales 

see  also  Transfer  of  Property,  Transfer  of  Stock. 

by  directors  or  other  officers  of  corporation,  validity,  464. 

by  foreign  corporations 

consignment   of  goods   to   be   sold   on   commission   as   doing 
business  in  state,  1573. 

sale  of  goods  generally  as  doing  business  within  state,  1573. 
by  foreign  corporations  as  engagement  in  interstate  commerce 

sales   involving   installation,    construction,   supervision   or   re- 
pair, 1557. 

sales  through  factors  or  commission  men,  1557. 

traffic  generally,  1553-1556. 
by  promoter  to  corporation,  25-27. 
by  receivers  of  corporations,  1473. 

contracts  between  corporation  and  stockholder,  validity,  894. 
distinction  between  pledges  of  stock  and,  867. 
foreclosure  of  corporate  mortgages,  267-269. 

of  assigned  property  on  assignment  for  benefit  of  creditors,  1389. 
of  goods  by  traveling  salesmen  or  agents  of  foreign  corporations 

as  doing  business  in  state,  1572. 
pledged  stock,  see  Pledges. 

power  of  directors  as  to  sales  in  ordinary  course  of  business,  392. 
power  of  general  manager  to  sell  personal  property,  411. 
power  of  president,  400. 

restraint  of  sales,  see  Monopolies  and  Trusts, 
transactions  between  officers  and  corporation,  validity,  457. 
under  bankruptcy  proceedings,  1430. 

Sanitary  District 

as  public  corporation,  15. 

Savings  Banks 

fiduciary  relations  of  directors  to  creditors,  452. 

Schools 

see  Educational  Institutions. 
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Seal 

adoption,  152. 

form,  152. 

necessity  under  charter  or  statute,  152. 

presumption  of  corporate  authority  arising  from  use,  388. 

proof,  1S2. 

use  in  pleadings  in  actions  by  or  against  corporations,  584. 

Secondary  Evidence 
see  Evidence. 

Secret  Profits 

of  officers,  see  0|fficers  of  Corporations, 
of  promoters,  see  Promoters.        ^ 

Secretary 

powers  and  duties 

contracts  of  employment,  405. 

effect  of  payment  to,  .406. 

execution  and  negotiation  of  negotiable  papers,  405. 

generally,  404. 

inherent  authority,  405. 
purchases  and  sales  generally,  405. 
statements  of  as  admissions,  422. 

Securities 

shares  of  stock  as,  714.  , 

statutes  requiring  deposits  of  by  foreign  corporations,  1567. 

Separate  Existence 

see  Corporate  Entity. 

Service  of  Process 

actions  against  corporations 
after  dissolution,  1520. 
corporation  under  receivership,  1471. 
effect  of  voluntary  appearance,  574. 
garnishment  proceedings,  604-607. 
mode  and  time 

delivery  of  copy,  reading,  etc.,  572. 

generally,  572. 
necessity  of  strict  procedure,  570. 
persons  to  be  served 

agents  and  employees  generally,  571. 

assistants  and  deputies,  570. 

effect  of  service  upon  officer  who  has  resigned,  572. 

generally,  570. 

managing  agent,  superintendent,  etc.,  other  than  execu- 
tive officers,  570. 
place  for  service,  572. 

power  of  president  to  accept  for  corporation,  403. 
return  and  proof  of  service 

defects,  objections  and  amendments,  574. 
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Service  of  Process— Continued. 

actions  against  corporations — continued. 

return  and  proof  of  service — continued. 

effect  and  conclusiveness  when  questioned,  S74. 
generally,  573. 
rules  generally,  569. 
judicial   custody   of   corporate   property   as   affecting   method   of 

serving  stockholders,  8. 
payment  for,  as  consideration  for  stock,  749. 
upon  foreign  corporations 

compliance  with  constitutional  requirements,  as  prerequisite 

to  service  of  process  upon  foreign  corporations,  1608. 
compliance  with  statutory  requirements  as  prerequisite,  1618. 
doing  business  as  essential  to  jurisTiiction  in  personam,  1608. 
effect  of  service  by  publication,  1615. 
efifect  of  withdrawal  of  corporation  from  state,  1627. 
engaged  in  interstate  commerce,  1615. 
persons  upon  whom  service  may  be  made 

designated    persons    in    absence    of    certain    officers    of 

agents,  1620. 
designated  state  official,  1621. 
effect  of  termination  of  agency,  1626. 
generally,  1618. 
local  agent,  1623. 

managing  agent,  superintendent,  etc.,  other  than  execu- 
tive officers,  1621. 
officer  coming  into  state  as  witness,  1625. 
officer  or  agent  fraudulently  brought  within  jurisdiction, 

1625. 
officers  casually  or  temporarily  in  state,  1623. 
salesmen,  1625. 
stockholders,  1623. 
place  of  making,  1615. 
returns  upon,  1630. 
scope  of  statute  providing  for,  1618. 
statutory  provisions  requiring  designation  of  agent  for  pur-  ■ 

pose  of,  1567. 
suit  in  federal  courts,  1627. 
_  valuation  of  when  taken  in  payment  of  stock,  756. 

Set-Off  and  Counterclaim 

actions  by  corporate  creditor  against  officers,  509. 

actions  by  stockholders  to  recover  dividends,  set-off  against  debts 
due  from  stockholders,  787. 

actions  to  enforce  stockholder's  liability  on  account  of  unpaid 
subscriptions,  920. 

by  debtors  of  insolvent  corporations,  1418  et  seq. 

by  or  against  individual  stockholder,  8. 

pt-oceedings  to  enforce  stockholders'  liability  for  corporate  obli- 
gations, set-off  of  debts  dne  to  stockholders,  947. 

Shareholders 

definition,  711. 
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Shares  of  Stock 

see  Stocky  Certificates  of  Stock,  Stockholders. 

Sherman  Act 

see  Monopolies  and  Trusts. 

Signature 

corporate  instruments,  see  Execution  of  Corporate  Instruments, 
of  pleadings,  _in  actions  by  or  against  corporations,  584. 

Silence 

see  Ratification,  Estoppel. 

Slander 

see  Libel  and  Slander. 

Sleeping  Car  Companies 

territorial  limitations  upon  power  to  tax,  1243. 

Social  Club 

as  business  corporation,  16. 

Solvency 

see  Insolvency. 

Special  Appearance 

see  Appearance. 

Special  Franchises 

see  Franchises. 

Special  Meetings 

see   Corporate  Meetings,  Directors. 

Speculation 

see  Powers  of  Corporations. 

Spur  Tracks 

see  Railroad  Companies. 

Stage  Companies 

certificate  of  public  convenience  and  necessity,  when  required  of, 
998.  I 

conflicting  jurisdiction  of  municipalities  and  public  service  com- 
missions over,  991. 

State 

delegation  of  right  of  eminent  domain,  restrictions  upon  -legis- 
lative power,  289. 

power  to  regulate  rates  for  public  utilities 

as  distinguished  from  municipal  power,  1092. 
generally,  1071. 

power  to  reject  proposed  articles  of  incorporation,  41-43. 

taxation  of  federal  agencies  and  agents  by,  1221. 
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State  Bank 

power  to  enter  into  contract  of  suretyship  or  guaranty,  178. 

Statements 

see  Reports,  Certificates. 

Statute  of  Frauds 

application  to  oral  contract  for  transfer  of  stock,  829. 

application  to  subscriptions  to  stock,  97. 

promise  by  stockholder  to  pay  corporate  debts,  9. 

Statute  of  Limitations 

see  Limitation  of  Actions 

Statutes 

amendment  of  corporate  charter  by  general  law,  960. 

compliance  with  provisions  of  as  requisite  to  existence  of  cor- 
poration de  facto,  50. 

construction 

imposing    conditions    of    rights    of    foreign    corporations    to 

doing  business  within  state,  1591. 
where  conferring  power  of  eminent  domain,  291. 

formal  requisites  of  stock  subscription,  96. 

governing  liability  of  corporate  officers  to  creditors,  491-494. 

retaliatory  and  refciprocal  statutes  distinguished,  1568. 

taxation 

constitutional  provisions  covering  assessment,  1253. 
construction,  1203. 

validity  of  contracts  prohibited  by,  173. 

Statutory  Liability 

of  officers,  see  Officers  of  Corporations. 

of  stockholder,  see  Liability  of  Stockholders. 

Steam  Heating  Companies 

governmental  control  of,  975. 

jurisdiction  of  public  service  commission  to  regulate,  'ilT. 

Stock 

see  also  Capital  Stock,  Stockholders. 

actual  capital  stock  defined,  710. 

ascertainment  of  value,   inspection  of  corporate  books  and  rec- 
ords for  purpose  of,  534. 

assessment   and   valuation   for  purpose  lof  taxation,   1264,   1283, 
1284. 

Eiuthorized  capital  stock  defined,  710. 

by-laws  as  to,  84,  85. 

capital  stock  defined,  709. 

certificates  of,  see  Certificates  of  Stock. 

conversion 

by  corporations,  726. 
by  third  person,  726. 
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Stock — Continued. 

conversion — continued. 

measure  of  damages,  effect  of  qualified  interest  of  plaintiff, 

627. 
what  constitutes,  724. 
distinction  between 

certificates  of  stock  and,  712. 
shares  of  stock  and  capital  stock,  710. 
dividends,  see  Dividends. 

execution,  common-law  liability  to  levy  and  sale  on,  718. 
fictitious,  see  Watered,  etc.,  Stocky 
gifts  of 

delivery,  necessity  for  and  sufficiency  of,  876.  ( 

general  principles  governing,  874. 
necessity  for  and  sufficiency  of  delivery,  876. 
transfer  of  title,  dominion  and  control,  when  effected,  877. 
transfer  on  corporate  books,  necessity  for  and  effect  of,  877. 
holding  companies,  see  Holding  Companies, 
lab^r,  valuation  of,  where  taken  in  payment  of  stock,  756. 
levy  and  sale  on  execution 
effect,  721. 

effect  of  uniform  stock  transfer  act,  721. 
method,  720. 
lien  of  corporation  upon 
enforcement 

foreclosure  in  equity,  771. 
refusal  to  transfer  stock  on  books,  771. 
under  charter  or  statutory  provisions,  770. 
misrepresentation   as   to   value,   effect  upon   validity  of   contract 

to  transfer,  835. 
no  par  value  stock,  see  No  Par  Value  Stock, 
of  foreign  corporations,  power  of  courts  with  reference  to,  1559, 

1560. 
of  public  service  corporations,  when  consent  of  board  or  com- 
mission requisite  to  issuance  of,  1001. 
payment  for 

general  considerations,  748. 

issue  of  stock  in  payment  of  debts,  753. 

notes,  bonds,  mortgages,  etc. 

effect  of  charter  or  statutory  provisions,  751. 
enforceability  of  notes,  752. 
pledge  of  treasury  stock  as  security  for  debt,  753. 
property,  labor  or  services 

general  nature  of  property  that  may  be  taken  for,  750. 
mines,  mining  and  oil  leases,  750. 
patents,  trade-marks,  secret  formulae,  etc.,  750. 
right  in  general,  748. 
services,  749. 
valuation  of  good-will,  franchises  and  other  intangibles  taken 

in  payment  of,  757. 
valuation  of  property,  etc.,  as  question  of  law  or  fact,  757. 
'  value  of  property,  labor  or  services  received  in,  756. 

pledges  of,  see  Pledges. 
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Stock — Continued. 

possession  of  stock  certificates  as  prerequisite  to  ownership  of, 

713. 
power  of  corporation  to  purchase  or  own 

effect  of  taking  as  collateral,  205. 

piirchase  to  secure  control  of  corporation,  205. 

rights  and  liabilities  as  to  shares  acquired,  205. 

statutory  restrictions  or  prohibitions,  204. 
power  of  corporation  to  take  and  hold  own  stock 

express  prohibitions  or  restrictions,  206. 

in  payment  of  debts,  207. 

majority  rule,  206. 

minority  rule,  206. 

rule  in  United  States,  206. 

who  may  attack,  207. 
power  of  directors  to  issue  and  sell,  392. 
profits  derived  from  sale  of  as  income,  1345. 
purchase  by  officer  from  stockholder,  488. 
right  of  directors  to  sell,  452. 

rights  and  liabilities  as  to  shares  acquired  by  corporation,  205 
sequestration  of  enemy  owned  stock  in  time  of  war,  722. 
shares  of 

as  an  interest  in  corporate  property,  715. 

as  chattels,  715. 

as  choses  in  action,  714. 

as  credits,  714. 

as  debts,  714. 

as  goods,  wares  and  merchandise,  715. 

as  money,  714. 

as  property,  713. 

as  security,  714. 

definition,  710. 

situs,  717. 
subscriptions  to,  see  Subscriptions  to  Stock, 
taxation 

distinction  from  taxation  of  assets  or  capital,  1279. 

exemptions,  1277,  1278. 

generally,  1276-1279. 

nonresident-owned    shares    in    domestic    corporations,    1281, 
1315. 

nonresident-owned  stock  in  foreign  corporations,  1316. 

remedies  for  illegal  tax  or  assessment,  1285. 

resident-owned  shares  in  foreign  corporations,  1282,  1315. 
title  to  shares  of,  as  between  husband  and  wife,  718. 
transfer  of,  see  Transfer  of  Stock, 
unauthorized  and  fictitious  stock 

estoppel  to  deny  validity  of,  745. 

general  principles  governing,  745. 
validity  of  bonds  convertible  into,  191. 
valuation  of  for  purpose  of  determining  reasonableness  of  rates 

charged  by  public  utilities,  1127. 
value  of  as  determining  stockholders'  liability  for  corporate  obli- 
gations, 925. 
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Stock  Book 

see  Corporate  Books  and  Papers. 

Stock  Certificate 

see  Certificates  of  Stock. 

Stock  Dividends 

see  also  Dividends. 

general  principles  governing,  783. 

right  to  declare,  784. 

taxation  of  under  state  income  tax  law,'  1344. 

when  taxable' as  income,  under  federal  income  tax,  1336. 

Stock  Without  Par  Value 

see  No  Par  Value  Stock. 

Stockbrokers 
see  Brokers. 

Stockholders 

see  also  Stock,  Subscriptions  to  Stock,  Transfer  of  Stock. 

actions  by,  see  Stockholders'  Suits. 

actions  by  receivers  against,  1482. 

agreements  among  as  controlling  distribution  of  corporate  assets 

upon  winding  up,  1536. 
amendment  of  charter  as   impairment   of   contract   between   cor- 
poration as,  955. 
appointment  of  receiver  at  instance  of,  1445. 
as  parties  to  actions,  see  Parties, 
consent  of 

as  prerequisite  to  consolidation  of  corporation,  1353. 
as  prerequisite  to  deed  of  corporate  property,  340. 
consenting,  issue  or  agreement  to  issue  watered  stock  as  affect- 
ing, 760. 
consolidation  of  corporations 

rights  of  dissenting  stockholders 
against  consolidated  companies 

action  for  value  of  shares,  1366. 
generally,  1366. 

statutory    proceedings    for    appraisement    of    stock, 
1367. 
grounds    for    enjoining    or    setting    consolidation    aside, 
1366. 
definition,  711. 

discrimination  between  in  declaration  of  dividends,  782. 
dissenting,  validity  of  issue  or  agreement  to  issue  watered  stock 

as  against,  760. 
distribution  of  assets  among,  upon  winding  up,  1S3S. 
effect  of  dissolutibn  of  corporation  upon,  vesting  of  title  to  cor- 
porate assets,  1515. 
effect  of   ratification    of   acts   by   directors   separately   in   lieu   of 
board  action,  365. 
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Stockholders — Continued. 

effect  of  sale  on  foreclosure  of  franchise  or  property  upon  rights 

of,  269. 
effect  of  voting  trusts  upon  rights  of,  337. 
estoppel,  437. 

extent  of  reserved  power  to  amend  corporate  charter  as  affect- 
ing contract  with  stockholders,  9S9. 
fiduciary  relation  of  directors  to,  452. 

good  faith  of  as  affecting  right  to  retain  dividends  illegally  de- 
clared, 793. 
liabilities  of,  see  Liabilities  of  Stockholders, 
liability  of  pledgee  of  stock  as,  870. 
liability  to  creditors  of,  as  to  stock  received  for  inadequate  value, 

764. 
majority,  see  Majority  and  Minority  Stockholders, 
management  of  corporation  by,  338.  ' 

meetings  of,  see  Corporate  Meetings. 

necessity  of  authorization  by,  to  increase  capital  stock,  738. 
necessity  of  consent  of  for  execution  of  mortgages,  257. 
power  to  bind  corporation  by  contract,  5,  6. 
power  to  fix  compensation  of  oiificers,  518. 
preferred 

as  creditors,  llTi. 

remedies  in  respect  to  dividends,  798. 

right  to  vote  at  corporate  meetings,  773. 

rights  and  remedies  of,  IIZ. 
purchase  of  stock  by  officer  from,  488. 
ratification  of  acts  of  directors  at  illegal  or  irregular  meetings, 

367. 
ratification  of  unauthorized  acts  by,  428. 
relative  right  of  pledgor  and  pledgee  of  stock  as,  870. 
remedies  to  enforce  right  to  allotment  in  increased  capital  stock, 

741. 
remedies  to  recover  dividends 

action  at  law  against  corporation,  784. 

effect  of  statute  of  limitations,  785. 

effect  of  transfer  of  stock,  787. 

laches  and  estoppel,  effect  of,  787. 

set-off  of  dividends  against  debts  due  from  stockholders,  787. 
representation  of,  by  agent  of  corporation,  6. 
right  of 

to  additional  stock  on  increase  of  capital  stock,  739. 

to  compel  issuance  of  stock  certificates,  743. 

to  inspect  corporate  books  and  records,  535. 

to  participate  in  reorganization  of  corporation,  1375. 

to  share  in  corporate  management,  338. 

to  share  in  profits  after  dividends  declared,  776. 

to  share  in  profits  before  dividends  declared,  776. 

to  vote  at  corporate  meetings 

as  between  pledgor  and  pledgee  of  stock,  330. 
charter  and  statutory  provisions,  330. 
nature  and  extent  of  generally,  330. 
stock  or  transfer   bnoks   as   evidence   of,  331. 
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Stockholders — Continued) 

rights  and  remedies  of  preferred  stockholders,  llTi,  798. 
service  of  process  upon  as  binding  foreign  corporations,  1623. 
status  of  after  adverse  judgment  in  action  for  conversion,  727. 
title  to  corporate  property,  7. 
transfer  of  corporate  property  by,  7. 

validity  of  corporate  act   endorsed  by  owner   or   owners   of  all 
or  majority  of  stock,  338. 

Stockholders'  Suits 

action  by   stockholders   of   foreign   corporations   for   accounting, 

misappropriation  or  mismanagement,  1560. 
action  for  injury  to  corporation 
compromise,  911. 

conduct  and  control  of  action,  911. 
corporate  and  individual  wrongs  distinguished,  897. 
costs,  fees  and  allowances,  913. 
defenses 

estoppel  or  ratification  by  corporation,  908. 

generally,  907. 
discontinuance  of  action,  911. 
diversion  or  misapplication- of  assets,  902. 
fraud  or  wrongdoing  by  majority  stockholders,  902. 
grounds  and  occasions  for  relief,  901. 
judgment,  911. 
jurisdiction,  908. 
limitation  of  action,  908. 
parties,  908. 

pleading  and  procedure,  909,  910. 
prerequisite  to 

demand  on  and  refusal  by  corporation  to  sue,  905. 

generally,  90S. 

under  federal  practice,  906. 

when  demands  are  necessary,  906. 
relief  allowable 

conclusiveness  of  decree,  912. 

generally,  911. 
right  to  sue  in  equity,  898. 
ultra  vires  acts,  902. 
waste,  902. 
what  stockholders  entitled  to  sue 

generally,  900. 

transferees  after  injury  complained  of,  900. 
.  wrongdoing  and  neglect  by  officers  and  directors,  903. 
actions  to  enforce  individual  rights  or  prevent  individual  injury 
896. 

Stockyard  Companies 

power  of  federal  government  to  regulate  business  of,  1071. 

Street  Franchises 
see  Franchises. 
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Street  Railway  Companies 

assessment  of  property  for  purposes  of  taxation,  12SS,  1259,  1260, 
1261. 

governmental  control  of,  1041. 

mandamus  to  compel  performance  of  corporate  or  public  duties, 
621. 

power  of  commission  to  require  and  regulate  issuance  of  trans- 
fers, 1057. 

power  of  public  service  commission  to  regulate  rates  of,  1073. 

privilege  tax  upon,  1310. 

Subscriptions 

to  corporate  bonds,  190. 

Subscriptions  to  Stock 

actions  at  law  and  suits  in  equity  to  enforce  stockholder's  lia- 
bility, necessity  of  exhausting  legal  remedy  against  corpora- 
tion, 920. 

agreements  for  surrender  or  repurchase,  106,  110. 

assessments  on  unpaid  subscriptions 
by  whom  paid,  136. 
method  of  making  calls,  136. 
necessity  of  call,  135. 

necessity  of  uniformity  and  equality  of  calls,  136. 
right  to  pay  without  call,  135. 
validity  and  sufficiency  of  calls,  136. 

conditional 

construction  and  performance  of  conditions,  102. 
distinction  from  subscriptions  upon  special  terms,  99. 
effect  of  valid  conditions 

after  performance  or  fulfilment,  102. 
before  performance  or  fulfilment  of  conditions,  101. 
effect  where  unauthorized,  101. 
estoppel  of  subscriber  to  rely  upon  condition,  105. 
oral  conditions  affecting  written  subscriptions,  100. 
right  to  withdraw,  102. 
validity  of  conditions  precedent 
after  corporation  formed,  99. 
before  corporation  formed,  100. 

conditional  delivery  of  subscription,  106. 

consideration  and  mutuality,  92. 

construction  of  subscription  contracts,  99. 

discharge  of  subscriber  by  nonperformance  of  conditions  prece- 
dent or  special  terms,  132. 

distinction  from  contract  to  purchase,  90. 

effect  of  illegality  of  contract,  98. 

estoppel  of  subscriber 

to  deny  corporate  existence,  140. 

to  deny  subscription  or  validity  thereof,  141. 

failure  of  consideration  as  defense,  94. 

forfeiture  and  sale  of  shares 
effect,  134. 
procedure,  134. 
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Subscriptions  to  Stock — Continued. 

forfeiture  and  sale  of  shares — continued, 
right  and  power  generally,  134. 

waiver  of  irregularities  and  estoppel  to  set  them  up,  134. 
formal  requisites 

acknowledgment  of  articles  or  agreement,  97. 
charter  and  statute  requirements,  96. 
necessity  for  writing,  application  of  statute  of  frauds,  91. 
formation  of  contract 

after  formation  of  corporation,  90. 
before  formation  of  corporation,  91. 
effect  of  formation  of  different  corporation,  91,  92. 
estoppel  to  question  formation  of  different  corporation,  92. 
fraud  in  procuring 

effect  generally,  113. 
remedies  of  subscriber 

action  for  deceit,  125. 
^    effect  of  insolvency  of  corporation,  128. 

laches  as  bar  to  rescissiofi,  127. 

limitations  upon  right  to  rescind,  125. 

ratification  or  waiver  as  bar  to  rescission,  126. 

recovery  of  money  or  other  consideration  paid,  124. 

rescission,  123. 

restoration  of  status  quo,  125. 
'  right  of  rescission  as  against  third  persons,  128. 

want  of  authority  on  part  of  person  making  representation, 

114. 
what  amounts  to 

expression  of  opinion  or  prediction,  119. 

generally,  116. 

identity  of  proposed  corporation  and  another,  119. 

necessity  for  proof  of  injury,  122. 

necessity  of  existence  of  right  to  rely  on  representations, 
122. 

necessity  of  falsity,  121. 

necessity  of  representation  as  inducement,  121. 

promises  and  statements  of  intention,  120. 

representations  as  to  capital  stock,  118. 

representations  as  to  dividends,  118.  * 

representations  as  to  financial  condition,  117. 

representations  as  to  personnel  of  directorate,  119. 

representations  as  to  property  or  assets,  117. 
implied  conditions  precedent 

formation  of  corporation,  102,  103. 
issue  or  tender  of  certificate  of  stock 

requirements  generally,  104. 

rule  in  respect  to  sales  distinguished,  105. 
power  to  issue  stock  subscribed  for,  103. 
waiver  by  subscriber,  105. 
liability  of  stockholders  to  creditors  on  account  of 
by  whom  call  or  assessment  made,  917. 
by  whom  enforceable,  917. 
conclusiveness  of  call  or  assessment,  918. 
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liability  of  stockholders  to  creditors  on  account  of — continued, 
defenses 

generally,  915. 

release  or  discharge  of  stockholders,  91S. 
efiect  of  transfer  of  stock,  916. 
extent,  91S. 

for  interest  and  costs,  915. ' 
general  principles  governing,  914. 
liability  as  between  principal  and  agent,  916. 
liabilify  as  between  trustee  and  beneficiary,  916. 
nature  of,  914. 

necessity  for  call  or  assessment,  917. 
persons  liable,  916. 
remedies,  919,  920. 
liability  of  subscriber  for  corporate  obligations,  934. 
liability  of  subscriber  for  interest  on  unpaid  amount,  136. 
nature  of  agreement  as  between  subscribers  and  corporation,  95. 
oversubscription,  efiect,  139. 
payment  on 

effect  of  nonpayment  on  legality  of  corporation  or  right  to 

commence  business,  138. 
effect  of  nonpayment  on  validity  of  subscription,  and  liabil- 
ity of  subscriber,  139. 
sufficiency,  139. 
personal  liability  of  promoters,  where  procured  by  fraud,  34. 
release  of  subscriber 

power  of  corporation,  132. 

right  as  against  creditors  or  dissenting  stockholders,  132. 
release  or  withdrawal 

as  affected  by  nonperformance  of  special  agreements,  133. 
efifect  of  secret  agreement  with  promoter,  133. 
remedies  of  corporation  against  subscribers 
actions  on  subscriptions 
general  provisions,  133. 
^  pleadings,  133. 

forfeiture  and  sale  of  shares,  134. 
right  of  corporation  under  agreement  to   pay  agent  or  trustee, 

96. 
right  of  subscriber  to  particular  stock  subscribed  for,  99. 
stockholders'   liability  for    corporate    obligations   as    affected   by 

non-payment  of,  926. 
subscription  to  full  amount  or  specified  pei'centage 

as  condition  precedent  to  enforcement  of  subscriptions,  137. 
as  condition  precedent  to  legal  incorporation  or  transaction 

of  business,  137. 
waiver  and  estoppel 
generally,  138. 

particular  acts  constituting,  138. 
what  subscriptions  may  be  counted,  137. 
sufficiency  of  compliance  with,  by  issuance  of  no  par  value  stock 
where  subscription  to  stock  with  par  value,  729. 
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Subscriptions  to  Stock — Con;tinued. 
upon  special  terms 

agreements   for  surrender  or  repurchase   of  stock,   validity 

generally,  106. 
authority  of  agents  receiving  subscriptions,  111. 
effect  where  stated  in  other  writirigs,  1121 
validity  of  oral  stipulations,   112. 

validity  where  constituting  fraud  upon  other  stockholders  or 
creditors 
agreements  for  surrender  or  repurchase  of  stock,  110. 
general  rule,  109. 
valylity  where  terms  in  violation   of  charter,   statutory   or 
constitutional  provisions,  106. 
who  may  subscribe 

effect  of  intoxication,  97. 
married  women,  98. 
mental  capacity,  97. 

Subsidiary  Corporations 

fiduciary  relationship  of  corporate  officers  as  extending  to,  453. 

Succession 

definition,  1373. 

Succession  Tax 

see  Inheritance  Taxes. 

Successors 

definition,  1373. 

Suits 

see  Actions,  Creditors'  Suits,  Remedies,  Stockholders'  Suits. 

Summons 

see  Process,  Service  of  Process. 

Superintendent 

knowledge  of  as  chargeable  to  corporation,  442. 

service  of  process  upon  as  binding  foreign  corporation,  1621. 

Suretyship 

defense   of  ultra  vires   to   contract  executed   on   one   side   only, 
312. 

effect  of  ultra  vires  character  of  act  upon  fully  executing  con- 
tract of,  314. 

power  of  corporation  to  enter  into  contract  of 
application  to  particular  corporations,  178. 
as  part  of  business,  179. 
express  power,  177. 
implied  power,  177. 
to  increase  business,  180. 
to  protect  indebtedness  or  pay  debt,  179. 
where  in  furtherance  of  business,  178. 

stockholder  as  surety  of  corporation  in  respect  of  corporate  obli- 
gations, 932. 
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Surrender 

by  corporation  of  right  to  tax  exemption,  1309. 

Survival  of  Actions 

see  Abatement  and  Revival. 

Syndicalism 

criminal  liability,  665. 

Syndicate 

see  Monopolies  and  Trusts. 

Taking 

see  Eminent  Domain,  Due  Process  of  Law. 

Taxation 

amendment    of    charter    provisions    respecting,    under    reserved 

power  of  legislature,  960. 
assessment  and  valuation  of  property,  1252-1266. 
capital  stock 

definition  within  meaning  of  tax  statutes,   1237. 
determination  of  value,  1237. 
classification  of  property  for  the  purposes  of,  1209. 
collection  of  taxes,  1266. 
constitutional  retjuirements 
due  process  of  law 
generally,  1211. 

judicial  proceedings,  notice  and  hearing,  1212. 
equal  privileges  and  immunities  of  citizens,  1213. 
equality  and  uniformity  in  operation 
classification,  1209. 
generally,  1204. 
guaranty  against  impairment  of  obligations  of  contract,  1213. 
prohibition  against  interference  with  interstate  commerce 
basis  and  mode  of  valuation,  1217. 
franchise  and  license  taxes,  1215. 
generally,   1214. 
property  taxation,  1215. 
corporate  bonds,  1280. 

corporate  property  in  hands  of  receiver,  1493. 
corporations,  power  to  tax  generally,  1202. 
discrimination  against  national  banks  or  their  shares 
effect  of  exemptions,  1229. 

favoring  "Other  moneyed  x:apital  in  hands  of  individual  citi- 
zens," 1229. 
mode  of  assessment,  1228. 
rate  of  taxation,  1226. 
"doing  business  in  the  state,''  construction  of  term  in  tax  stat- 
utes, 1569. 
double  taxation 
proof  of,  1220. 

validity  of  statutes  causing,  1220. 
exaction  under  police  power,  validity,  1202. 
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Taxation— Continued. 
exemptions 

abandonment,  surrender  or  waiver,  1309. 

constitutional  provisions,  1287. 

construction  of  exemption,   1291. 

corporations  entitled,  1294. 

discrimination  against  national  banks,  1229. 

generally,  1286. 

impairment  of  contract  of  exemption 
construction  of  exemption,  1291. 
corporations  entitled  to  exemption,  1294. 
generally,  1290. 
necessity  that  grant  be  expressed,  1291. 

legislative    power    in    absence    of    constitutional    prohibition, 
1288. 

property  included  in  exemption 
as  determined  by  use,  1303. 
generally,   1300. 

stock,  1278,  1279. 

taxes  included  in,  1309. 
failure  to  pay  taxes   or  licenses  as  ipso   facto  dissolving  corpo- 
ration,  1505.  / 
federal  agencies  and  agents,  1221. 
fee  and  tax  distinguished,  1201. 
foreign  corporations,  1225. 
franchise  and  privilege  tax 

generally,  1232. 

liability  of  corporation  in  hands  of  receiver  for,  1494. 
income  taxes,  see  Income  Taxes, 
inheritance  taxes,  see  Inheritance  Taxes, 
legislative  authority  as  prerequisite  to  refund  of  taxes,  1272. 
license  defined,  1201. 
mandamus   as  remedy  to   compel   corporation   or  its  officers   to 

perform  legal  duties,  618. 
Massachusetts  trusts,  1650. 
national  banks,  1223. 

no  par  value  stock,  determination  of  value  for  purposes  of  taxa- 
tion, 732. 
occupation  tax,  1312. 
ownership    of   stock   of   corporation    doing   business   in    state   as 

affecting  liability  of  stockholder  under  transfer  tax  statute,  9. 
power  in  general 

bonds,  etc.,  of  United  States,  1222.  , 

express  companies  under  federal  control,  1226. 

railroads  under  federal  control,  1225. 

territorial  limitations,  1241. 
presumption  of  validity,  1203. 
privilege  taxes  and  licenses,  1309. 
remedies  for  illegal  taxation,  1268-1274. 
residence  of  corporation  for  purposes  of,  64. 
situs  of  property  for  purpose  of 

personal  property 
credits,  1250. 
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situs  of  property  for  purpose  of — continued. 
/  personal  property — continued, 

generally,  1247. 
rolling  stock,  12S2. 

real  property,  1247. 
statutes  providing  for 

constitutional  limitations,  1202. 

construction,  1203. 
stock 

assessment  and  valuation  for  purpose  of,  1283,  1284. 

distinction  from  taxation  of  assets  for  capital,  1279. 

exemptions,  1277,  1278. 

generally,  1276-1279. 

nonresident-owned  shares  in  domestic  corporations,  1281. 

remedies  for  illegal  tax  or  assessment,  1285. 

resident-owned  shares  in  foreign  corporations,  1282. 

situs  for  purposes  of,  1281. 
tangible  property  generally,  1230. 
tax  defined,  1200. 
taxes  as  a  prior  lien   on   distribution  of  proceeds   on   mortgage 

foreclosure,  274. 
territorial  limitations  on  power  to  tax,  1241. 
traction  companies,  taxation  of  gross  income,  1311. 
transfers  of  stock,  stamp  tax  on,  1282. 

Telegraph  Companies 

consolidation  of  parallel  or  competing  lines,  effect  and  construc- 
tion of  statutory  prohibitions,  1352. 

governmental  control  of 
generally,  1044. 

regulations  as  to  poles  and  wires,  1046. 
requiring  physical  connection  of  lines,  1047. 

public  service  commission,  regulations  of  as  in  conflict  with  fed- 
eral constitution,  993. 

territorial  limitations  upon  power  to  tax,  1243. 

Telephone  Companies 

certificate   of   public   convenience   and   necessity,   when    required 

of,  998. 
governmental  control  of 

generally,  974,  1044. 

regulations  as  to  poles  and  wires,  1046. 
•         requiring  physical  connection  of  lines, 
jurisdiction  of  public  service  commissions  to  regulate,  977. 
mandamus  to  compel  conformance  of  corporate  or  public  duties, 

622. 
power  to  regulate  rates  of 

federal,  1069. 

public  service  commission,  1072. 

Telephones 

power   of   corporation    to   construct   and   operate  as   incident   to 
main  business,  161. 
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Tenant 

see  Leases. 


Terms 

see  Stibscriptions  to  Stock. 

Time 

for    presenting    claims    against    corporation    under    receivership, 

1490. 
of  paying  dividends,  783. 

Title 

see  also  Ownership. 

of  consolidated  corporations  to  property  of  constituent  com- 
panies, 1355. 

of  trustees  for  winding  up  corporation  of  corporate  property, 
1530. 

to  shares  of  stock,  dispute  concerning  as  affecting  right  to  sell 
on  execution,  719. 

Toll  Bridge  Companies 

governmental  control  of,  975. 

Tolls 

see  Rates. 

Torts 

liability  of  consolidated  corporation  for  torts  of  constituent  com- 
panies, 1361. 
liability  of  corporate  officers  to  third  persons  for,  482-488. 
liability  of  corporation  for 
breaches  of  special  duty 
carriers  of  passengers 

arrest  of  passenger  by  public  police  officer,  659. 
exemplary  damages,  660. 
generally,  653-659. 
generally,  653. 
charitable  corporations,  650-663. 
effect  of  dissolution  where  torts  committed  after  dissolution, 

1517. 
exemplary  damages 

for  what  torts  awarded,  652. 
general  consideration,  652. 
general  principles,  634. 
involving  intent  and  malice,  636. 

joint  and  several  liability  of  corporation  and  agents  or  serv- 
ants, 651. 
principles  determining  liability 
assault  and  battery,  640. 
conversion,  641. 

false  arrest  and  imprisonment,  641. 
fraud  and  deceit,  642. 
generally,  638. 
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liability  of  corporation  for — continued. 

principles  determining  liability — continued, 
libel  and  slander,  645. 
malicious  prosecution,  641. 
negligence,  647. 
nuisance,  650. 

ratification   or  adoption,  639. 
torts  of  special  police  officers,  650. 
ultra  vires  as  defense,  637. 
liability  of  or  to  de  facto  corporations,  52. 
liability  of  receiver  for  torts  of  employees,  1486. 
liability   of  stockholders   for   torts   of  corporation   in   absence   of 

charter,  statutory  or  constitutional  provisions,  921. 
of  corporation 

liability  of  second  corporation  owned  by  substantially  iden- 
tical stockholders,  8. 
liability   of   second    corporation   owning   substantially   all    of 
stock,  8. 
right  of  corporation  to  maintain  actions  for  damages  for,  551. 

Traction   Companies 

taxation   of  gross   income,   1311. 

Trade  Marks 

agreement  relative  to  in  violation  of  anti-trust  statutesj  681. 
transfer  of  trade-mark  rights  as  consideration  for  stock,  750. 

Trade  Union 

right  to  incorporate,  18. 

Trading  with  Enemy  Act 

provisions  for  seizure  of  enemy  owned  stock  in  time  of  war,  722. 

Transfer  of  Corporate  Property 

by  corporations  after  dissolution,  1517. 

consideration,   stock  of  purchasing  corporation  as,  236. 

corporate  bonds,  191. 

effect  of  transfer  of  all  of  property,  238. 

mode  of  sale   and  conditions,  237. 

power  of  directors  to  sell  or  lease  enj;ire  corporate  property,  394. 

power  of  president  to  sell  or  exchange  property,  400. 

quasi    public   corporations 

necessity  of  consent  of  public  service  commission,  240. 

property  not  necessary  for  public  service,  239. 

rights  of  creditors,  242. 

rules  in  general,  239. 

statutory  authority,  241. 
rights  of  creditors  as  to,  242. 
statutory  provisions,  235,  237. 

to  corporations,  who  may  attack  as  ultra  vires,  313. 
when  not  required  by  exigencies  of  business.  234. 
when  required  by  exigencies  of  business,  234. 
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Transfer  of  Stock 

as  affecting  right  to  dividends,  788. 
contracts 

actions  for  breach,  855. 

conditions  precedent  and  subsequent,  848. 

consideration  and  mutuality,  826. 

construction 

admissibility  of  parol  evidence,  847. 
general  principles,  844. 
effect  of  fraud  and  false  representations,  833-844. 
executed  and  executory  contracts,  848. 
formation  and  validity,  821-825. 
gambling  contracts,  831.  , 

necessity  of  writing  or  memorandum,  effect  of  part  perform- 
ance, 830. 
oral  contract,  application  of  statute  of  frauds,  829. 
performance  and  breach,  855. 
remedies  for  breach 
generally,  860. 

specific  performance,  863-865. 
rescission  < 

limitations  upon  right  to,  859. 
right  to  in  general,  858. 
tender   or    performance   as    conditions    precedent   to    actions 

for  breach,  857.  ' 

warranties,   guaranties  and  special  stipulations 

agreement  by  fraud"  to  re-purchase   or  giving  option   to 

do  so,  850; 
express  warranties,  849. 
when  illegal,  831. 
contractual  provisions  as  affecting  right  to  dividends,  798. 
delivery  as  requisite  to,  805. 
effect 

generally,  800. 

upon    liability   of    stockholders    to    creditors    on   account    of 

stock  subscriptions,  916. 
upon  right  of  stockholders  to  recover  dividends,  787. 
upon  stockholder's  liability  for  corporate  obligations,  937. 
effect  of  unregistered  transfer 
as  against  corporation,  810. 
as  against  creditors  or  apparent  owner,  811. 
as  between  parties,  808. 

as  to  dividends,  calls  and  assessments,  809. 
nature  of  transferring  title,  808. 

right  of  corporation  to  set  off  dividend  against  debt  of  trans- 
feror, 810. 
right  of  transferee  to  attack  ultra  vires  transactions,  810. 
upon  payment  of  dividends,  810. 
executed  or  executory  contracts,  when  title  passes  by,  848. 
executory  contracts  to  sell  as  affecting  right  to  dividends,  788. 
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forged  or  unauthorized  transfer 
by  executors  or  administrators 
liability  of  corporation,  817. 

remedies  of  true  owner  against  corporation,  818. 
right  and  liabilities  of  transferees,  817. 
duty  of  corporation  in  respect  to,  815. 
effect  of 

failure  to  require  surrender  of  original  certificates,  815. 
nonregistration  of  transfer  to  apparent  owner  as  notice, 
820. 
estoppel  of  true  owner  to  assert  title  as  against  transferee 
effect  of  purchase  or  pledgees  with  notice,  820. 
rule  generally,  819, 
liability  of  person  selling  stock  as  broker  or  agent,  818. 
liability  of  transfferee  to  true  owner,  818. 
right  of  transferee  as  affected  by  notice  of  true  ownership  of 

stock,  820. 
title   of  transferee,  816. 
inheritance  or  succession  upon  transfers  by  will,  1312-1321. 
mode  of 

delivery  of  certificates  without  endorsement  or  assignment, 

effect,  806. 
effect  of  uniform  stock  transfer  act,  804. 
issue   of  certificates  to  transferee  and  surrender  old  certifi- 
cates, waiver  of,  808. 
necessity  for  delivery,  805. 
registration,  804. 
rules  generally,  804. 
transfer  on  books  of  corporation 
general  principles,  806. 
method  of  procuring,  807. 
sufficiency,  807. 
negotiability  of  certificates 

right  of  bona  fide  purchasers,  802. 
rules  generally,  801. 
when  deemed  quasi  negotiable,  801. 
no  par  value  stock,  statutory  regulations  as  to,  730. 
possession  of  stock  certificate  as  prerequisite  to,  713. 
refusal  to   recognize  and   register   remedies  of  equitable  owner, 

812-815. 
restrictions  in  charter  or  general  law,  798. 
right  generally,  798. 

right  of  pledgee  to  transfer  stock  on  corporate  books,  869. 
sale  for  future  delivery  as  affecting  right  to  dividends,  788. 
shares  representing  interest  in  Massachusetts  trusts,  1637. 
stamp  tax  upon,  1282. 
to  or  by  directors  to  other  officers,  800. 
validity  of  by-laws  regulating,  85. 
watered  stock,   effect  upon  liability  to  creditors,  756. 
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Traveling  Salesmen 

sales  of  goods  of  foreign  corporations  by  as  doing  business  in 
state,  1572. 

Treasjirer 

powers 

contracts  of  employment,  407. 

execution  and  transfer  of  negotiable  papers,  406. 
statements   of  as  admission,  422.    < 

Treasury  Stock 

application  of  statutory  and  constitutional  provisions  relative  to 
watered  stock  to,  764. 

Trial 

see  Evidence,   Damages. 

True  Value  Rule 

as  to  watered  stock,  see  Watered,  etc..  Stock. 

Trust  Companies 

fiduciary  relation  6i  directors  to   creditors,  452. 

Trust  Deed 

see  Mortgages. 

Trust  Fund  Doctrine 

right  of  creditors  under  to  over-valuation  of  watered  stock,  763. 

Trust  Funds 

preference  in  favor  of  on  insolvency,  1408. 

Trusts  and  Trustees 

application  of  law  governing  to  corporate  officers  generally,  452. 

common-law  corporation,  see  Massachusetts  Itrusts. 

corporate  mortgage,  powers  generally,  261. 

directors  and  other  corporate  officers  as  trustees,  451. 

fiduciary  relation  between  promoters  and  corporation  and  stock- 
holders, 24-27. 

liability  of  trustees  of  stock  for  corporate  obligations,  936. 

Massachusetts  trusts,   see  Massachusetts  Trusts. 

power  of  corporation  to  act  as  trustee,  181. 

power  of  foreign  corporations  act  in  representative  or  fiduciary 
capacity,  1565. 

restrictions  upon  use  of  terms  in  corporate  name,  143. 

trustees  for  winding  up  corporation 
.  actions   by   or  against,    1533. 
appointment  by   stockholders,   1528. 
generally,  1527. 
judicial  control  of,  1528. 
liabilities 

for  profits  realized,  1532. 
generally,  1531. 

1797 


Index 

[references  are  to  cagesJ 

Trusts  and  Trustees— Continued. 

trustees  for  winding  up  corporation — continued. 

officei-s  as,  1528. 

powers  and  rights 
generally,   1529. 

title  to  corporate  property  and  control  thereof,  1530. 
trustees  in  bankruptcy,  1432. 
trustees  of  corporation,  see  Directors, 
under  corporate  mortgage 

compensation  and  reimbursement,   262. 

nature  of  office,  261. 

personal  liability,  261. 

removal,  disqualification  and  resignation,  260. 

rights  of  action,  261. 
voting  trusts,  see  Voting  Trusts. 

Turnpike  Companies 

powers  in  general,  170. 

Ultra  Vires 

as  defense  for  corporation  charged  with  torts,  637. 
binding  effect  of  acts  ultra  vires  by  corporate  officers,  373. 
contract  apparently  within  power  of  corporation 

acquisition  of  property,  315. 

borrowing  of  money,  315. 

debts  in  excess  of  limitation,  316. 

negotiable  instruments,  316. 

rules  generally,  314. 
contracts   executed   on   one   side   only 

borrowing  money,  312. 

contract   of   guaranty  or  sure'tyship,   312. 

Illinois  rule,  317. 

loans  by  corporation,  311. 

majority  rule  in  state  courts,  31'f). 

necessity   for   receipt   of  benefits,   311. 

right  to  raise  defense  of,  309. 

rule  in  federal  court,  310. 

sales   or   services   rendered,   311. 
contracts  fully  executed 

contract  of  guaranty  or  suretyship,  314. 

conveyance  of  real  property  to  corporation,  312. 

conveyance  or  transfer  by  corporation,  313. 

efifect  of  fraud,  314. 

partnership,  314. 

rules  generally,  312. 
contracts   of   foreign   corporations   in   excess   of  charter  powers, 

effect  of,  1545. 
contracts  of  promoters,  power  of  corporation  to  ratify,  30. 
defense  of 

judicial  restrictions  upon,  307. 

right  of  stockholder  to   offer,  308.  ' 

right  of  stranger  to  corporation  to  raise,  308. 

right  to  raise,  when  contract  executory  on  both   sides,  309. 

who  may  urge,  308. 
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Ultra  Vires — Continued. 

definition,  306. 

dissolution  of  corporation  for  ultra  vires  act,  1S08. 

distinction    between    acts    against    public    policy    and    acts    ultra 

vires,   306. 
distinction    between    acts    expressly    prohibited    and    acts    ultra 

.     vires,  306. 
estoppel  to  question  corporate  act  as,  310. 
issue  or  agreement  to  issue  watered  stock  as,  758. 
judicial  review  of  ultra  vires  acts  of  majority  at  suit  of  minority, 

888. 
liability  of  officers  upon  ultra  vires  contract,  481. 
obligation  to  restore  benefits  under  ultra  vires  contract 

as  condition  to  rescission,  318. 

rules  generally,  318. 
pleading  in  actions  by  or  against  corporations,  577. 
ratification  of  ultra  vires  act  of  corporate  officers,  307. 
remedies  of  parties  to  contract  other  than  action  on  contract,  319. 
right  of  equitable  owner  of  stock  to  maintain  action  to  set  aside 

act   of   corporation   as   ultra   vires,  810. 
right   of  third   person   to   enjoin   corporation   against   performing 

ultra  vires  acts,  629. 
stockholders'  liability  for  corporate  obligations  under  ultra  vires 

contract,  929. 
stockholder's  suits  to  redress  injury  to  corporation  by  ultra  vires 

acts,  902. 
when  forfeiture  of  corporate  charter  sole  penalty  for  ultra  vires 

act,  308. 

Unfair  Competition 

anti-trust  statutes,  see  Monopolies  and  Trusts, 
■similarity  of  corporate   names,   144-147. 

Uniform  Stock  Transfer  Act 

effect  of  upon  method  of  levy  and  sale   of  stock  on  execution, 

721, 
provisions  of  governing  transfer  of  stock,  804. 

Unincorporated  Associations 

see  also  Associations,  Massachusetts  Trusts, 
use  of  corporate  name  by,  150. 

United  States 

delegation  of  right  of  eminent  domain,  extent  of  congressional 

power,  289. 
federal  control  of  corporations 

under  Interstate  Commerce  clause  in  constitution,  969. 

under  war  powers,  969. 
ownership  of  stock  by 

as  affecting  corporate  entity,  4. 

as  making  corporation  public,  14. 
power  to  regulate  rates  of  public  utilities,,  1066-1070. 
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United  States — Continued. 

stock   control   of   corporation   by,    as    affecting    right    of    action 

against  corporation,  549. 
taxation  of  bonds  and  other  obligations  of,  1222. 
taxation  of  federal  agencies  and  agents,  power  of  states,  1221. 

United  States  Grain  Corporation 

actions  against,  549. 
status  as  corporation,  14. 

United  States  Shipping  Board  Etnergency  Fleet  Corporation 
actions  against,   549. 
judicial  notice  of  acts  of  congress  executive  orders,  etc.,  relative 

to,.  585. 
jurisdiction  of  actions  by  or  against,  553. 
status  as  corporation,  14,  IS. 

United  States  Sugar  Equalization  Board 
actions  against,  549. 

Universities 

see  Educational  Institutions. 

Unpaid  Subscriptions 

see  Subscriptions  to  Stock,  Liabilities  of  Stockholders. 

Unregistered  Stock 

see  Transfer  of  Stock. 

Usage 

see  Custom. 

Utility  Conuni'ssions 

see   Public   Service   Commissions. 

Utility  Corporations 

see  Quasi-Public  Corporations. 

Vacation 

of  judgment  or  decree  in  action  by  or  against  corporation,  595. 

Vacations 

termination  of  right  to  salary  or  compensation  during,  522. 

Value 

definition,  1125. 

what   constitutes   for  purpose   of   determining   reasonableness*  of 
rates  chargeable  by  public  utilities,  1125. 

Variance 

see  Pleading. 

Vendor 

see  Sales,  Transfer  of  Property,  Transfer  of  Stock. 
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Venue 

actions  against  foreign  corporations,  1605. 
actions  by  or  against  corporations 
change  of  venue 

application  for  and  procedure,  568. 
generally,  567. 
effect  of  statutory  provisions  governing  service   of  process, 

557. 
general  appearance  as  waiving  right  to  change  of,  562. 
local  actions,  567. 
optional  provisions,  559,  560. 
place  of  injury,  of  contract,  or  'bf  accrual  of  cause  of  action 

as  determining,  562. 
residence  of  corporation  as  determining,  562. 
statutory  provisions  generally,  557-562. 
when   properly   laid   in    any   county   in   state   where   agency 

or  business  conducted,  565. 
where  jurisdiotion   founded   on   diversity  of  citizenship,   558. 
actions  under  antirtrust  statutes,  687. 
proceedings  for  appointment  of  receiver,  1459. 
quo   warranto   proceedings,   612. 

Verification 

see  Reports,  Incorporation  Papers,  Pleading. 

Vested  Rights 

impairment  of,  under  reserved  power  to  alter  or  amend  corporate 
charter,  958. 

Vice   President 

powers 

effect  of  payment  to,  404. 

employment  of  agent,  404. 

execution  and  transfer  of  negotiable  paper,  404. 

generally,  403. 

purchases,  sales,  assignments  and  payments,  404. 
statements   of  as   admissions,  422. 

Visatqrial  Power 
see  Courts. 

Voluntary  Appearance 
see  Appearance. 

Voluntary  Association 

see  Massachusetts  Trusts. 

Voluntary  Liquidation 

see  Dissolution. 

Vote 

at  directors'  meetings,  see  Directors. 

at  stockholders'  meetings,  see  Corporate  Meetings. 
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Voting  Trusts 

certificates  issued  under  trust  agreement,  character  of,  337. 

definition,   336. 

effect  of  upon  rights  of  stockholders,  337. 

proceedings   to   terminate,  337. 

situs  of  shares  of  stock  in  hands  of  voting  trustees  for  purposes 

of  taxation,  1281. 
validity 

public  policy  as  affecting,  336. 

statutory  provisions,  336. 

where  operated   in   restraint  of  trade   or   on   alienation,   336. 

Wages 

see   Servants,    Compensation   of   Officers. 

Waiver  ' 

see  Estoppel,  Ratification. 

by  corporation 

right  to  tax  exemption,  1309. 
unregistered  stock  transfer,  810. 

by  subscriber  of  conditions  to  stock  subscription,  105. 

in  proceedings  to  expel  member  of  non-stock  corporation,  884. 

noncompliance   with   statutory   requirements   governing   creation 
of  corporations,  effect  of  curative  acts,  39. 

notice  of  corporate  meetings,  327. 

of   fraud   in  procuring  stock  subscriptions   as   bar  to  rescission, 
126. 

of   irregularities   in   assessments   or   defect   in   notice   of   sale,    in 
proceedings  to  forfeit  and  sell  delinquent  stock,  134. 

of  liability  of  corporate  officers  to  creditors,  498. 

of  objections  to  appointment  of  receivers,  1461. 

of  registration  of  stock  transfer  by  corporation,  810. 

of  subscription  to  full  amount  or  specified  percentage  as  condi- 
tion precedent  to  enforcement  of  subscriptions,  138. 

power  of  corporation,  members  and  officers  as  to  by-laws,  19. 

proof  of  waiver  of  corporate  by-laws,  Ti. 

War  Powers 

federal  control  of  railroads   under,   969. 

Warranty 

in  contracts  for  transfer  of  stock,  849-853. 

Waste 

stockholders'  suits  to  redress  injury  to  corporation  by,  902. 

Water  Companies 

governmental   regulation   of,    1052. 

jurisdiction  of  public  service  commissions  to  regulate,  977. 

generally,  977. 

rates,  1072.  , 

mandamus  to  compel  performance  of  corporate  or  public  duties, 

622. 
powers  in  general,  171. 
taxation  of  tangible  property  of,  1230. 
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Watered  or  Fictitiously  Paid  Up  Stock 

application  of  statutory  and  constitutional  provisions  relative  to, 

to  treasury  stock  and  stock  bought  in  or  forfeited,  764. 
charter  provisions,  statutes  and  constitutional  regulations 

Alabama,  753. 

California,  754. 

Delaware,  754. 

District  of  Columbia,  754. 

Louisiana,  754. 

Missouri,  755. 

Montana,  755. 

New  Jersey,  755. 

Oklahoma,  755. 

South  Dakota,  755. 

Wisconsin,  756. 
eflect  of  issue  or  agreement  to  issue 

as  against  consenting  stockholders,  760. 

as  against  corporation,  758. 

as  against  dissenting  stockholders,  760. 

as  against  subsequent  transferees,  761. 

to  directors,  officers,  or  other  favored  persons,  762. 

when  being  fraud  on  creditors  and  stockholders,  757. 

when  ultra  vires,  758. 
measure  and   extent   of   liability  to   creditors 

effect  of  transfer,  766. 

generally,  766. 
remedies  and  procedure  upon  issue  of,  768. 
right  of  antecedent  creditors  as  to  over-valuation,  765. 
right  of  creditors  as  to  over-valuation,  763. 
valuation  of  property,  labor  or  services  received  in  payment  for 

general  provisions,   756. 

good  will,  franchises  and  other  intangible  property,  757. 

What  Law  Governs 

limitation   of   actions   to   enforce  stockholder's   liability   for   cor- 
porate obligations,  947. 
negotiability  of  corporate  bonds,  193. 
personal  dealings  of  officers  with  corporations,  459. 

WiUs 

see  Estates  of  Decedents,  Executors  and  Administrators. 

effect  of  misnomer  in,  148. 

power  of  corporations  to  take  property  by  devise,  203. 

Winding  Up 

see   Dissolution,    Receivers. 

Wires 

see  Telegraph  and  Telephone  Companies. 

Wisconsin 

anti-trust  statutes,  668. 

Witnesses 

transactions  with  deceased  persons,  591. 
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Writ  of  Error 

in  proceedings  against  corporation  after  dissolution,  1520. 

Writing 

see  Statute  of  Frauds. 

Wrong  Name 

see   Corporate    Name,   Misnomer,   Name. 

Wrongs 

see  Torts,  Criminal  Law. 

Yards 

see  Stockyard  Companies. 

Yearly 

meetings,  see  Corporate  Meetings, 
reports,  see  Reports. 
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